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AT 


MACON,  GEORGIA,  JUNE  TERM,  1860, 

OF 

H«N.  ABNER  P.  POWERS. 


Judge  N18BKT,  in  behalf  of  the  Committee  r'ppointcd,  presented 
the  following  report : 

Judge  Abnbr  P.  Powers  was  graduated  ^  at  an  early  age,  from 
the  Uiiiv«rsitj  of  Georgia.  After  completing  his  preliminary 
studies,  he  was  admitted  to  the  Bar,  and  settled  in  the  city  of  Ma- 
coo.  The  Bar  at  Macon,  at  that  day,  embraced  a  number  of  the 
most  emln^it  men  of  the  profession.  In  the  face  of  active  and 
able  competition,  he  acquired,  at  first,  a  respectable  practice,  and 
finally  attained  to  distinction.  He  represented  the  county  of  Bibb 
in  the  L^ialature,  and  was  twice  elected  to  the  Bench  of  this  Cir- 
coit :  first  by  the  General  Assembly,  and  afterwards  by  the  people. 
He  died  when  but  little  advanced  beyond  the  prime  of  life.  His 
success  had  been  equal  to  that  of  the  favored  ones  of  his  day.  He 
had  acquired  fortune,  friends,  and  the  confidence  of  the  public,  and 
was  the  head  of  a  large  and  amiable  family.  He  left  us  at  a  time 
vrhoi  the  past  yielded  much  for  gratifying  retrospection — when  the 
present  sfibrded  the  richest  elements  of  happiness,  and  the  future 
incited  him  to  higher  honors,  and  ampler  resources  of  enjoyment. 

All  tfait  he  possessed,  and  all  that  he  hoped  for,  could  not  stay 
the  hand  of  the  Great  Destroyer.     Silent,  and  sure,  and  remorse* 
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ess,  Death  heeds  neither  youth  nor  age;  genius,  learning,  poverty 
or  wealth;  honor  nor  shame;  the  tears  of  relatives  and  firiends, 
nor  the  cold  indifierenoe  of  strangers.  All  equally,  the  unwearied 
Reaper  gathers  to  his  ever  filling,  yet  ever  unfilled,  gamer — ^the 
tomb.  Nature  shrinks  from  the  darkness  of  the  grave,  but  Revela- 
tion pours  into  it  her  cheering  light.  In  the  midst  of  life  we  are 
in  death,  yet  it  is  not  all  of  life  to  live. 

This  Court  and  Bar  have  occasion  to  notice  the  frequent  occur- 
rence of  these  memorial  scenes. 

Lawyers  are  a  short-lived  class.  Frequent  and  thick,  like  Au- 
tumn leaves,  they  wither  and  fall.  The  fallen  leaf,  even  in  its  de- 
cay, enriches  its  parent  earth ;  so  we,  in  death,  may  contribute,  by 
our  virtues,  to  the  wealth  of  our  common  humanity. 

Judge  Powsas  was  an  amiable  man.  llie  law  of  love  dwelt  in 
his  heart,  and  the  milk  of  human  kindness  mingled  with  his  blood. 
These  things  were  manifested  in  hi%  relations  as  husband,  parent, 
and  master.  He  was  agreeable  in  his  intercourse  with  the  mem- 
bers of  the  Bar — fond  of  anecdote,  and  appreciating  humor.  Na- 
ture bestowed  upon  him  a  keen,  analytical  mind.  Patience,  cour- 
tesy, love  of  truth  and  justice,  familiarity  with  liie  Law  as  a  science, 
courage,  and  reverence  for  authority,  are  the  properties  of  a  good 
Judge. 

All  these  he  possessed  in  such  degree  as  ocmiBtanded  re^Mot  for 
his  administration.  He  had  faults,  else  he  had  not  been  human. 
They  were  rather  infirmities  than  vices,  and,  in  the  estimation  of 
those  who  knew  him  best,  almost  leaned  to  virtue's  side. 

E€9ohedf  That  whilst  we  recognize,  in  the  death  of  our  brother, 
the  hand  of  Him  who  doeth  all  things  well,  we  deplore  his  loss» 
sympatUae  with  his  bereaved  £unily,  and  will  strive  to  emulate 
his  virtues. 

JSeiobed^  That  this  report  be  entered  on  the  Minutes  of  this 
Oooi^  and  thai  the  Clerk  furnish  a  oopy  to  his  fitmily. 
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Mr.  Justice  Lumpkin  responded  to  the  report,  as  follows: 

Well  has  it  been  said,  my  friends,  that  lilb  is  a  fountain,  fed  by  a 
thousand  streams  that  perish,  if  one  be  dried.    It  is  a  mWer  oord, 
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wiated  by  »  thousand  strings,  that  parts  asunder,  if  one  be  broken, 
nul  and  thoughtless  mortals  are  surrounded  by  innumerable  dan- 
,  which  make  it  much  more  strange  that  they  escape  so  long, 
that  so  many  perish  so  suddenly  at  last.  We  are  encom- 
with  accidents,  ever  ready  to  crush  the  mouldering  tenement 
we  inhabit.  Tlie  seeds  of  disease  are  planted  in  our  constitu- 
tion by  the  hand  of  Nature.  The  earth  and  the  atmosphere  whence 
we  draw  our  life  are  impregnated  with  death. 

Health  is  made  to  operate  its  own  destruction.  The  soul,  that 
animates  the  body  by  a  vivifying  fire,  tends  to  wear  it  out  by  its 
own  action.     Death  lurks  in  ambush  about  all  our  paths. 

The  just  and  eloquent  tribute  which  you  have  paid  to  the  mem- 
ory of  Judge  PowKBS,  renders  it  unnecessary  that  I  should  occupy 
much  of  your  time  upon  this  occasion. 

He  belonged  to  that  class  of  lawyers,  who  rely  more  upon  their 
clear  perceptions  of  what  is  just  and  true,  than  upon  books  and 
cases — more  upon  principle  than  preeedents.    Juv€U  acctden  fontu^ 

Ifis  mind  was  preeminently  practical,  and  his  oratory  was  in  ad- 
mirable keeping  with  his  strong  natural  sense.  He  invariably 
spoke  for  use,  and  never  for  display. 

Judge  PowsRS  was  of  a  most  kindly  disposition.  Had  he  lived 
in  the  degenerate  days  of  the  Stuarts,  no  temptation  of  power  or 
plaee  ooald  have  converted  him  into  the  cruel  and  remorseless  ty- 
rant Jeflfries,  of  whom  it  has  been  said,  that  ^'so  he  rode  on  horse- 
back, he  cared  not  over  whom  he  rode.'' 

Hk  manners  were  the  most  bland  and  agreeable;  and  this,  ad- 
ded to  the  intuitive  quickness  of  his  mind,  exhuberant  and  good 
t<»nper,  made  him  the  &vorite  he  was,  with  his  brethren  and  the 
public. 

I  regret  that  our  lamented  friend  had  not  lived  in  the  merrier 
days  of  the  Law,  when  more  latitude  was  allowed  than  is  consid- 
ered, at  this  prim  age,  consistent  with  good  taste.  As  late  as  "  Bur- 
roe^s  Reports,**  we  find  legal  "truths  severe,"  dressed  in  the  fairy 
garb  of  verse.  The  last  case  of  this  sort  is  that  of  the  Parish  of 
ShadweQ  i^ainst  the  Parish  of  St.  Johns,  Mopping.  The  jndg- 
meat  runs  thus: 
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**  A  woman  having  a  sctllement, 
Married  a  man  with  none :  n 

The  queation  ia,  he  beioff  demd, 
If  that  abe  had  U  gone  ?" 

'■Quoth,  Sir  John  Pratt,  her  settlement 
Suspended  did  remain 
Living  the  husband ;  but  him  dead, 
It  doth  revive  again." 

Chorus  of  Puisne  Judges : 

''  Living  the  husband ;  but  him  dead, 
It  doth  revive  again.". 

As  late  as  the  days  of  Lord  Mansfield,  it  was  not  esteemed  as 
.unfitting  the  dignity  of  the  Court  to  indulge  in  pleasantry.  Sir 
"Fletcher  Norton,  in  addressing  the  Bench  on  some  question  of 
Manorial  rights,  happened  to  say :  ''  I  can  instance  the  point  in  our 
pwn  person,  my  Lord,  for  I  have  myself  two  little  Manors.**  When 
the  old  chief,  interrupting  him  with  one  of  his  blandest  smiles,  ob- 
served, "We  are  well  aware  of  that,  Sir  Fletcher." 

How  the  deceased  would  have  enjoyed  such  diversions!  And 
I10.W  much  more  he  would  have  been  appreciated,  than  in  these 
Matter  days  of  stilts,  and  starch,  and  pretension ! 

But  he  is  gope  from  amongst  us ;  his  tall  and  manly  form  is 
laid  low  in  th&  dust;  his  warm  and  sympathetic  heart  will  beat  no 
more;  his  bright  and  beaming  eye  will  be  lit  up  no  more  by  the 
fire  of  his  genius.  Living,  we  all  loved  him ;  dead,  we  will  cherish 
|iis  memory  in  our  inmost  hearts.  ^ 

Thank  God,  the  grave  brings  with  it  its  blessipgs !  At  its  bid- 
ding, detraction  hides  its  hideous  head;  the  serpent  tongue  of  slan- 
der is  silent,  while  that  charity  which  suffereth  long^  and  is  kind; 
which  envieth  not;  which  vaunteth  not  itself;,  which  thinketh  no 
jfevil,  begins  to  make  her  sweet  topes  heard^  like  the  strains  of  ele- 
giac music. 

\    Would  that  we  all  possessed,  in  the  same  degree  with  the  de- 
l^eased,  that  humanity  that  meets,  in  every  man,  a  brother ;  that 
Sympathy  that  enters  with  warmth  into  the  feelings  of  others; 
that  friendship  which  glows  with  generous  emotions,  t^nd  binds  us 
to  those  we  love  by  the  most  indissoluble  ties;  that  charity  that 
puts  on  every  dubious  action  and  appearance  the  most  favorable 
interpretation;  that  philanthropy  that  feels  with  quickness  the  dis- 
tresses of  others,  and  that  spirit  of  justice  that  cheerfully,  accords 
to  all  their  due. 
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OF 
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W.  PoB,  Esq.,  as  Chairman  of  the  Committee  appointed  to  aub- 
mit  appropriate  resolutions  expressive  of  the  feelings  occasioned 
by  the  death  of  Thomas  P.  Stubbs,  Esq.,  and  of  the  estimation 
in  which  he  was  held  by  the  Supreme  Court  and  this  Bar,  reported 
as  follows: 

I  beg  leave  to  state,  that  Mr.  Btubbs  died  oi^tho  4th  day  of 
Att<^9t  last,  in  the  forty-ninth  year  of  his  age,  in  this  city,  in  the 
bosom  of  his  fiimily;  of  Typhoid  fever.     He  was  a  native  of  Jones 
eoontT,  in  this  State,  and  had  resided  in  this  city  about  thirty 
years.     The  profession  of  Law  was  not  his  original  pursuit,  nor 
did  he  embrace  it  in  the  freshness  of  his  youth,  nor  did  he  bring 
with  htm  the  sustaining  and  encouraging  smiles  of  influential 
friends,  nor  the  support  of  wealthy  patrons,  but  his  main  influence 
was  stem  necessity,  and  his  chief  support  was  a  determined  will. 
His  professional  career  is  known  to  this  Court  and  Bar.    From  an 
hnnble  oommenoement,  he  continued  to  rise  and  expand  until — 
though  he  died  but  in  the  meridian  of  life — he  had  reached  the  high- 
est walks  of  his  profession,  and  was  in  the  enjoyment  of  its  most 
lucrative  rewards.     At  the  time  of  his  death,  Mr.  Stubbs  enjoyed 
as  Urge,  if  not  the  largest  practice  in  the  State;  but  his  labors 
were  not  confined  to  his  profession,  for  his  fellow-citizens  appre- 
ciating his  rare  qualities,  and  the  conduct  of  his  professional  busi. 
ness,  r^tlr  concluded,  thai  he  would  prove  a  useful  representa- 
1m  in  the  management  of  ^o  public  afllairs  of  the  State,  and 
elected  him  to  a  seat  in  the  Senate,  in  which  he  exhibited  the  same 
nctirbg  industry  and  practical  sense,  which  he  had  manifested  in 
his  professional  business;  and  it  is  very  doubtful  whether  any  man 
in  the  State  has,  in  the  same  short  period,  ever  acquii*ed  greater 
repotatkm  as  a  faithful,  judicious,  and  intelligent  legislator.    But 
Ma  cspacilj  for  business,  and  bis  professional  and  political  success, 
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were  not  the  most  attractive  features  of  Mr.  Stcbbb'  character,  for 
it  is  a  melancholy  fact,  that  these  advantages  too  often  engender 
feelings  of  envy  and  jealousy;  but  the  most  attractive  and  lovely 
parts  of  Mr.  Stubbs'  character,  were  his  moral  qualities. 

His  estimate  of  himself,  was  of  the  humblest  kin3,  ^d  his  de- 
ference to  others  was  sometimes  carried  to  an  injurious  extent. 
There  was  no  sacrifice  too  great  for  a  friend,  and  he  possessed 
nothing  too  good  for  a*  friend ;  but  his  sympathy  for  the  distressed 
and  afflicted,  manifested  in  deeds  of  charity  and  mercy,  was  almost 
without  a  parallel.     In  the  beautiful  language  of  Montgomery, 

^  Deeds  of  mercy — deeds  unknown 
Shall  eternity  record; 
Which  he  durst  not  call  his  own, 
Por  he  did  them  to  the  Lord.*' 

In  support  of  this  opinion,  it  is  a  fact,  that  when  the  melancholy 
tidings  of  the  death  of  Mr.  Stubbs  was  circulated  in  the  streets  of 
this  city,  it  was  not  replied  that  we  have  lost  a  good  okiaen,  a  use. 
ful  man ;  but  the  general  response  was.  The  poor  have  lost  their  best 
friend.  But  his  mission  in  this  world  is  aooomplished — ^bia  work 
ia  done.  All  that  was  mortal  has  mingled  with  the  eloda  of  the 
valley.  May  we  remember  that  though  now  we  are  so  actively 
engaged  in  the  stru^le  and  battle  of  life,  that  very  soon  it  must 
all  end  in  ''here  he  lies,"  and  may  it  teach  us  humility. 

B€9olv$d^  That  in  the  death  of  Thomas  P.  Stubbs,  Esq.,  the 
Bar  of  Geoiigia  has  lost  aji  able,  faithful,  and  valued  member;  one 
who  has  reflected  honor  on  his  profession,  and  whose  wordi  wUl 
long  be  remembered  by  his  surviving  brethren. 

Besolved,  That  we  deeply  sympathize  with  the  bereaved  ftmily 
of  the  deceased  in  their  crushing  affliction,  and  the  more  so,  as  we 
feel  so  utterly  impotent  to  impart  consolation. 

Be$olved^  That  the  presiding  officer  of  this  Court,  be  requested 
to  direct  the  above  preamble  and  resolutions  to  be  entered  on  the 
MiDtttes  of  the  Court,  and  a  copy  be  furnished  his  fiimily. 

His  Honor  Judge  Lumpkin,  in  behalf  of  tl^e  Court,  responded 
as  follows: 

Perhaps  Macon  is  surpassed  by  no  city  in  the  Umon,  of  the 
['same  population,  Ibr  the  wealth  and  worth  of  its  citizens;  9Xid  yet 
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it  is  no  disparagemeot  to  survivors  to  saj,  that  she  would  have 
felt  the  death  of  none  more  than  the  Uite  Thomas  P.  Btubbs. — 
What  Andrew  J.  Miller  was  to  Augusta,  he  was  to  Maoon.  The 
loss  of  each  to  their  respective  communities,  was  irrepanMe.  The 
places  which  knew  such  men,  shall  know  them  no  more  forever. 
In  the  hearts  of  many  friendless  widows  and  orphans,  a  monument 
is  erected  to  the  memory  of  such  benefactors,  and  the  tears  of  the 
poor  are  an  eloquent  tribute  to  their  honored  names,  which  property 
cannot  purchase,  and  which  Kings  and  Princes  might  well  covet. 

When  I  met  his  devoted  family — so  much  endeared  to  him  by 
his  love  and  tenderness  for  them — clad  in  the  habiliments  of 
mourning,  and  looking  so  desolate,  notwithstanding  he  had  syr- 
ronnded  them,  by  his  energy  and  perseverance,  with  all  the  com- 
forts of  this  life,  I  realized  what  a  privilege  it  was  to  weep  with 
those  who  weep.  O,  how  much  I  miss  his  warm  and  sim|de-heart- 
ed  salutation  when  I  come  to  this  Court.  Who  can  ever  forget  his 
restless  countenance,  ever  intent  upon  toil — his  modest  demeanor — 
Us  cheerful  and  prompt  discharge  of  every  duty  1 

O  fiktal  deceiver^  Death !  How  much  sooner  should  I  have  ex- 
I  peeled  my  own  knell  to  have  given  another  fruitless  warning  to  the 
world,  than  that  of  my  much  loved  and  lamented  friend  and 
brother. 

What  u  life,  but  a  hasty  vision  that  flies  like  a  dream,  as  rapid 
land  almost  as  unsubstantial?     What  is  the  whole  succession  of 

^  siDoe  the  commencement  of  time,  in  which  generations  and 
iemptres  have  appeared  and  passed  away,  like  phantoms  gliding 
over  the  stage?  Poor  wanderers  of  a  short  and  stormy  day,  we 
are  borne  down  the  stn-am  of  Time  as  on  the  bosom  of  a  mighty 
[river,  in  which  we  rapidly  disappear  and  succeed  one  another  in 
I  the  midat  of  its  tempestuous  waves. 

When  we  are  called  hence,  may  our  graves,  like  his,  be  watered 

[by  the  widow's  tears.     May  we,  like  him,  receive  the  reward  of 

the  orphans'  God,  and  to  His  infinite  mercy  we  commit  and  com- 

[mend  kis  lored  ones.     May  they  be  gathered  in  His  arms  like 

[Ismfai^  and  brought  at  last  to  His  Heavenly  fold. 

WhU  a  noble  example  has  our  friend  set  to  the  young  men  of 
tJtti  fiCate— -of  diligence  in  business,  regularity  and  punctuality  in 


vui 


SUPBSME  GOUBT  OF  &EOBOIA. 


^fooesdtefs  m  M MMWjr  of  TImsms  F.  Stnbbut  Eiq. 


eveiy  emplojineiit — honesty  and  uprightnew  in  all  his  conduct 
toward  his  fellow<4aea,  whidi  is  the  basis  of  our  social  oonnezidis. 
I^is  was  the  secret  by  which  he  achieved  his  success  in  life;  and 
liere  is  an  example,  on  which  our  young  m^i  should  be  proud  to 
I  form  themselves;  an  example  that  refutes  Jbhe  dull  maziiDS  of  idle* 
liess  and  profligacy,  and  points  out  the  real  road,  and  the  only 
highway  in  a  Republic,  to  honor,  fortune,  and  fame. 
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OF 
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Tke  Committee  appointed  hj  Ihe  Court  to  present  in  behalf  of 
the  Bar,  a  testimoniid  of  respect  to  the  memory  of  our  brother 
BoBWBix  K.  HARBnoHy  who  has  departed  this  life  ainee  the  last 
Tenn  of  this  Court,  respeetfnlly  report  as  follows: 

Again  has  death  invaded  our  circle — again  borne  away  a  trophy 
from  our  ranks.  Let  us  all  read  the  lesson  so  sad  an  event  is  de- 
ogned  to  teach  us.  Surely,  and  shortly  too,  must  we  quit  the 
stage,  and  promptly  and  thoroughly  should  we  prepare  for  the 
•vent  Our  brother  Harrison,  thus  cut  down  in  the  prime  of 
Bfe,  had  for  years  occupied  a  prominent  place  in  the  Bar  of  South- 
western Geoi^a.  Possessed  of  a  high  order  of  intellect,  a  thor. 
ongh  education,  and  almost  unsurpassed  social  qualities,  he  was  an 
ible  Lawyer,  an  interesting  associate,  and  the  very  life  of  the  so- 
dal  drde.  He  is  gone !  Let  us  remember  his  virtues — ^ibrget  his 
fellies — and  mourn  over  his  early  death.    Therefore, 

Betohedy  Tliat,  in  the  death  of  Burwkll  K.  Harrison,  the  Bar 
ias  lost  from  its  ranks,  a  superior  Lawyer,  a  cultivated  gentleman, 
and  a  mudi  loved  friend. 

Ruohedj  That  we  tender  to  his  family  our  deepest  sympathies^ 

tod  assure  them  that  we,  too,  feel  his  loss,  and  are  bereaved  of  a 

friend. 

W.  A.  HAWKINS,^ 
B.  S.  WORRILL,     I  ^ 
E.H.BEALL,         ^Committee. 

P.LSTROZIER,    J 

Hb Honor,  Judge  Lumpkin,  responded  as  follows: 

When  we  were  last  assembled,  as  a  Court,  in  this  place,  twelve 
ago,  it  was  to  depl<nre  the  untimely  death  of  the  youngest 
ittembcr  of  dds  Bar — for  it  is  a  sad  truth,  that 
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'*  Youth,  and  hope,  and  beauty's  bloom. 
Are  bioMOms  gathered  for  the  tomb." 

Since  that  time,  five  taore  from  this  District — Powkrs,  a; 
Stubbs,  and  Holsey,  and  Corbitt,  and  Harrison — have  join 
the  disembodied  spirits  of  the  dead.  Thus  are  we  called  awa 
one  by  one,  without  distinction  of  age,  or  rank,  in  obedience  to  tl 
inevitable  summons  which  comes  but  once — but  comes  to  all. 

Over  the  remains  of  how  many  members  of  the  Bar,  has  th 
grave  closed  since  I  to<^  my  seat  upon  the  Bench,  in  1845,  whos 
earthly  prospects  were  bright  with  hope,  and  whose  proi«8siona 
character  might  well  be  adopted  by  their  cotemporaries,  as,  **th< 
glass  of  fashion,  and  the  mofild  of  form? 

BuRWELL  K.  Harrison  was  a  native  of  Georgia;  educated  af 
Randolph  Macon  College,  Virginia,  and,  in  1842,  located  at  Lump- 
kin, Stewart  county.  A  thoroughly  taught  Lawyer,  and  of  fine  lit- 
erary attainments,  an  inviting  field  spread  out  before  him.     His 
intellect — brilliant,  fertile,  and  acute — was  admirably  adapted  to 
the  region  where  he  lived  and  died.     He  was  a  keen  observer,  and 
no  one  could  appropriate  more  readily,  what  he  acquired  from  men 
and  books.     He  had  a  ready  and  clear  perception  of  truth  and 
justice;  and  as  a  lawyer,  he  was  more  inclined  to  rest  his  hopes  of 
success  on  this  perception,  than  on  the  accumulation  of  authorities. 
Instead  of  depending  entirely  on  the  thoughts  of  others,  and  an 
array  of  precedents  he  had  not  analyzed,  he  delighted  more  in  the 
application  of  elementary  principles  to  the  ever  varying  occurren- 
ces of  life  and  business. 

The  social  qualities  of  the  deceased  were  unsurpassed.  A  man 
of  wit,  endowed  with  an  intuitive  perception  of  the  ridiculous — 
generous  to  a  fault — ^fuU  of  frolic  and  fun,  and  of  the  most  exuber- 
ant animal  spirits,  he  was  ever  the  magnet  of  the  circle  in  which 
he  moved.  The  sterling  piety  of  his  companion,  impressed  him 
with  a  reverence  for  religion,  which  made  it  the  frequent  theme  of 
his  conversation. 

That  the  deceased  had  faults,  it  is  due  to  candor  to  concede. 
Let  them  be  buried  in  the  grave  with  him.  ^'Man  goeth  to  his 
long  home,"  to  the  "  house  appointed  for  all  living."  Let  us  by  up 
treasure  for  that  state  of  being  where  there  is  oo  dhaoge  sod  no 
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end.     Maj  a  God  of  love  be  a  husband  to  his  widow  and  a  father 
to  his  orphans. 

*'  A  braised  reed  He  will  not  break, 

Afflictions  all  His  children  feel, 
.  He  wounds  them  for  His  Mercy^s  sake, 

He  wounds  to  heal." 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

mill  COlJilT  OF  THE  STATI  OF  6E0B6IA, 

AT 

MILLBDOByiLLE, NOVEMBER  TERM,  1859. 


Present— JOSEPH  H.  LUMPKIN, 

LINTON  STEPHENS,     V   Judokb. 
RICHARD  F.  LYON, 


THE  TRUSTEES  OF  THE  MONROE  FEMALE 
UNIVERSITY  vs.  BROADFIELD  et  al. 

1.  Whea  e«r|Maten  agree  to  do  work,  accordiDg  to  •pecificationfl,  in  a  neat 
and  worioBan-like  maaaer,  and  fail,  not  only  to  comply  with  the  contract, 
bat  do  the  work  unskillfally  and  negligently,  they  are  liable  to  respond  in 
damages  to  the  employer,  for  all  injuries  resulting  from  the  breach  of  the 
eoBlnet.  \ 

2.  lie  foel,  that  th«  em|»loyer  accepts  the  work,  and  agrees  to  pay  for  it  ac- 
eordiag  to  ecwtract,  does  not  relieve  the  carpenters  from  such  liahUity,  nn* 
lew  the  eaipkiyar,  at  the  time,  know  of  the  deiieieneies,  or  breach  of  oon- 
tael,  and  ezproMljr  agreed  to  waive  his  rights  nnder  the  same,  which  mns 

\  sfliBisliTely  appenr. 

\  3l  A  aew  trial  most  be  granted,  when  the  verdict  is  contrary  to  Law  and  evi- 

drser,  nocwitbstanding  there  have  been  two  concurrent  verdicts  of  the 

Ammpsii^  in  Patnam  Superior  Court.  Tried  before  Judge 
HammmaSj  at  the  September  Term,  1859. 

l%im  vaa  an  sction  of  AssumpBit,  by  the  Trustees  of  the 
Mborw  Female  UniTersity  against  James  M*  Broadfield  and 
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Tunis  Tunison,  to  recover  damageft  for  a  breach  of  the  fol- 
lowiog  contract,  viz : 

"State  of  Gbobgia,  County  of  Monroe.  To-wit: 
Whereas,  the  Trustees  of  the  Forsyth  Female  Collegiate  In- 
stitute have  engMed  the  undersigned  to  finish  and  complete 
the  old  Botanic  Brick  Building,  at  Forsyth,  in  said  cou^ity. 
The  undersigned  agree,  on  their  part,  to  roud^-cast  the 
whole  of  the  outside  of  said  building  with  hydrawc  cement, 
and  give  to  it  a  complete  finish,  in  such  color  as  said  Trus- 
tees may  direct;  and,  also,  to  repair  the  roof  of  said  build- 
ing' with  tin  gutters,  and  each  side  and  ^ds  with  large  tin 
conductors  on  each  corner  of  the  building.  To  remove  the 
present  dome,  and  tin  over  the  same,  neatly  and  water-tight, 
and  should  any  of  the  shingling  need  repairing,  to  repair 
the  same,  so  as  to  make  the  whole  of  said  roof  a  good  one. 
To  remove  certain  walls,  and  put  in  such  pillars  as  mi^t  be 
necessary  to  support  the  ceiling,  and  to  repair  and  put  in 
such  girders  as,  on  examination,  may  be  found  necessary, 
and  to  make  a  nice  and  complete  finish  of  the  Assembly 
room,  in  the  best  modern  manner. 

"  The  other  rooms  of  the  upper  story  to  be  finished,  out  and 
out,  in  a  neat  and  workman-like  manner;  all  the  jams  of  the 
windows  to  be  plastered,  except  the  Assembly  room,  where 
the  windows  are  to  be  plastered:  no  wood  work  to  be  done 
on  the  basement,  except  outside  doors  and  windows,  sash  and 
glass  in  the  windows.  Every  part  of  said  building  requiring 
paint,  to  be  painted;  the  floors  in  the  second  story  now  there 
laid,  in  said  building,  to  remain,  with  such  smoothing  and 
nailing  as  may  be  necessary.  The  window  sash  to  be  nung 
with  cords,  and  pulleys,  and  weights.  The  whole  of  the 
work  necessary  to  complete  and  finish  the  second  and  third 
stories,  including  floors,  doors  and  window^sash,  glass,  and 
every  other  Ihing,  with  a  rostrum  in  the  Assembly  rocMn, 
and  fifty  feet  of  black  board,  to  be  done  by  the  undersigned 
in  a  neat  and  workman-like  style.  The  undersigned  to  fur- 
nish all  materials,  and  to  board  themselves  and  workmen. 
Window  blinds  not  included.  And  the  undersigned  further 
Ssgree  to  finish  said  work  by  .the  first  day  of.  January  nejEt. 
This  August  19th,  1852. 

(Signed)  J.  M.  BROADFIELD, 

T.  TUHISON. 

And  the  Trustees  a^ee  on  their  part  to  pay  the  said  J« 
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If.  Broadfield  and  Tunis  Tcmison,  on  the  performance  of 
tkeir  agreement  aforesaid,  the  sam  of  dollars. 

Angast  19th,  1852. 

(Signed)  OLIVER  C.  PHELPS, 

President  of  the  Board  of  Trustees 
of  Forsyth  Female  Collegiate  Institute. 

The  declaration  set  out  the  breaches  complained  of. 

The  defendants  pleaded  the  general  issue,  and  further 
pleaded  speciallj,  that  plaintiffs  were  present  during  the  pro- 
gress of  said  work ;  and  after  the  completion  thereof,  ac- 
cepted and  received  the  same,  and  have  been  in  the  use  of 
the  building  for  two  years,  or  more,  before  the  commence- 
ment of  this  suit,  &c. 

At  the  trial,  plaintiff  read,  in  evidence,  the  depositions  of 
D.  F.  Walker  and  Richard  Bennet,  the  substance  of  which 
was«  that  the  plastering  and  frame  work,  overhead  in  the 
Chapel  of  the  building  belonging  to  the  Monroe  Female  Uni- 
versity, fell,  in  the  month  of  July,  1854.  The  principal  part 
fell,  so  that  all  had  to  be  taken  down.  There  was  one  chest- 
nut girder  supporting  the  ceiling,  wholly  unfit  for  the  pur- 
pose, being  extremely  brash  and  full  of  knots,  and  incapable 
of  supporting  the  weight.  There  ought  to  have  been  two 
more  columns  for  the  support  of  the  girders  which  have  fall- 
en. The  damage  done  by  the  falling  of  the  girder,  they 
think,  amounted  to  five  hundred  dollars.  The  ceiling  looked 
very  well  if  it  had  had  strength,  that  is,  columns  sufiicicnt  to 
support  it,  it  would  not  have  fallen.  The  deponents  are  car- 
penters. It  cost  $530  00  to  repair  the  damage — ^it  was  re- 
paired at  moderate  charges.  The  work  was  not  done  in  a 
workmanlike  manner,  llie  roof  was  in  bad  condition  when 
defendants  quit  work  on  it — it  leaked  so  as  to  injure  the 
whole  house.  The  roof  leaked,  which  increased  the  weight 
•o  that  the  weak  timbers  could  not  support  it,  and  this  was 
the  cause  of  its  fall.  Mr.  Bennet  examined  it  three  days 
before  it  fell.    The  work  was  done  in  1858 ;  it  fell  in  July,  1854. 

By  a  second  commission  sued  out,  plaintiffs  proved  by  D. 

F.  Walker,   tbe  aforesaid  witness,  that  the  room  which  he 

caBed  the  Chapel,  was  the  one  used  on  commencement  occa- 

aioitt,  for  eoneerts^  &c.;  that  he  called  it  the  Chapel,  but  it 

IB/^/ jppropriately  be  called  the  Assembly  room,  and  it  is  the 

cnlr  roam  in  the   building  that  could  be  termed  the  Assem- 
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PlaintUtk  here  closed,  and  defendants  proved  by  a  witness 
— James  0.  Clark — ^that  he  assisted  in  the  work  done  on  the 
building,  in  1852  and  1853.  He  was  employed  as  a  plas- 
terer. That  portion  of  the  work  witness  had  in  hand  was 
done  in  a  workmanlike  manner.  It  was  satisfactory  when 
finished,  according  to  the  best  of  his  knowledge ;  heard  no 
objection  to  any  portion  of  the  work  after  its  completion,  and 
was  received  by  plaintiffs.  They  also  agreed  to  settle  for  it 
according  to  the  contract.  The  building  was  used  and  occu- 
pied for  a  School  after  the  work  was  completed;  plaintiffs 
examined  the  building  after  it  was  completed,  and  heard 
them  say  they  would  receive  it  when  a  certain  spot  on  the 
wall  was  repainted. 

Upon  this  testimony,  the  case  was  submitted  to  the  Jury, 
who  found  for  the  defendants ;  whereupon  plaintiffs  moved  for 
a  new  trial  on  the  ground  that,  the  verdict  was  contrary  to 
Law  and  evidence,  which  motion  the  Court  refused,  and  plain- 
tiffs excepted. 

J.  WiNGFlBLD,  for  plaintiffs  in  error. 

Adams  and  Dayis,  Contra. 

By  the  Ctmrt, — Lyon,  J.,  delivering  the  opinion. 

The  defendants  entered  into  a  written  contract  with  plain- 
tiff*, to  finish  and  complete  the  old  Botanic  brick  building  at 
Forsyth,  furnish  all  materials,  ftc,  according  to  specifications 
particularly  set  out  in  said  contract,  for  which  the  plaintiffs 
agreed,  as  is  stated  in  the  pleadings,  to  pay  them  $3,527. 
The  defendants  entered  upon  the  work,  and  afterwards  de- 
livered the  building  to  the  plaintiffs,  which  they  accepted  as 
finished  according  to  the  contract,  and  agreed  to  pay  defend- 
ant for  the  same,  and  did  pay,  as  is  also  stated,  the  amount 
agreed  on  by  the  contract,  except  something  less  than  $200. 
The  work  was  finished  in  May,  1858,  and  in  July,  1854,  one 
of  the  girders,  and  framing  supporting  the  ceiling  and  floor 
above  the  Assembly  room,  or  Chapel  of  the  building,  gave 
way  and  fell.     The  girder  that  gave  way,  and  which  evi- 
dently caused  this  mischief,  was  of  chestnut,  brash,  knotty, 
and  wholly  incapable  of  supporting  the  weight  made  to  rest 
upon  it.     To  repair  this  damage,  occasioned  by  the  giving 
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w%j  of  the  girder,  and  of  frame  work,  and  falling  of  plaster^ 
and  to  repair  and  refit  the  Chapel,  or  Assembly  room,  waa 
worth  $500.  It  actually  cost  the  plaintiffs  $535  to  have  the 
work  done  over  at  moderate  charges.  The  roof,  at  the  same 
time,  was  in  bad  order,  it  leaked  so  as  to  damage  the  whole 
building,  and  to  repair  the  roof  and  pat  it  in  good  condition 
was  worth  $500.  This  action  was  brought,  by  the  plaintiff, 
against  the  defendants  to  recover  these  damages,  amounting 
m  the  whole,  to  $1,000. 

1.  The  written  contract  of  the  defendants,  in  these  re- 
spects, was,  that  they  would  ^'repair  the  roof  with  tin  gut^ 
ters  at  each  side  and  end,  with  large  tin  conductors  on  each 
comer  of  the  building,  to  remove  the  present  dome  and  tin 
over  the  same,  neatly  and  water-tight,  and  should  any  of  the 
shingling  need  repairing  to  repair  the  same,  so  as  to  make 
the  whole  of  said  roof  a  good  one ;  to  remove  certain  walls 
and  pat  in  such  pillars  as  might  be  necessary  to  support  the 
ceiling;  to  repair  and  put  in  such  girders  as,  on  examination, 
may  be  found  to  be  necessary,  and  to  make  a  nice  and  com- 
plete finish  of  the  Assembly  rooms''— ^the  whole  ^Ho  be  done 
in  a  neat  and  workmanlike  manner." 

This  is  what  defendants  undertook,  and  agreed  specially  to 
do.  Instead  of  performing  their  said  contract,  they  either 
wholly  failed  to  do  so,  or  done  the  same  in  such  grossly  un- 
skilfid,  and  negligent  manner,  as  to  cause  these  damages  to 
the  plaintifis.  The  breach  of  the  contract  on  the  part  of 
the  defendants,  as  well  as  the  damages  sustained  by  the  plain- 
tifis  in  consequence,  are  clearly  and  incontestably  established 
by  the  evidence.  Upon  these  facts,  the  plaintiffs  were  eur 
titled  to  a  verdict  against  the  defendants  for  the  amount  of 
damages  proven,  the  same  being  $1,000 ;  for  no  rule  of  Law 
u  better  settled  than,  that  for  every  breach  of  a  contract, 
the  wrong  doer  must  respond  to  the  injured  party,  in  dam- 
ages to  the  extent,  and  in  satisfaction,  of  the  injury  received. 

2.  That  the  plaintiffs  received  the  work,  and  paid  for  it, 
or  agreed  to  do  so,  does  not  affect  their  right  to  recover  in 
the  diffhtest  degree ;  it  is  not  even  a  circumstance  to  be  con- 
sidered against  that  right.  They  are  entitled  to  recover, 
vnleai  they,  at  the  time  of  the  acceptance,  knowing  of  the 
deieetiVe  and  neglected  work,  of  the  non-compliance  by  de- 
%ABfg  with  their  contract  in  all  respects,  expressly  waived 
^perfyrmance  of  tho  contract,  and  agreed  to  pay  t|ie  stipn- 
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lated  prices,  notwithstanding.  All  of  which  must  be  made, 
affirmatiTeljr,  to  appear  b j  defendants,  to  be  available  to  them 
as  a  defence.  The  evidence  in  this  case  falls  very  far  shon 
of  this.  Was  the  attention  of  plaintiffs  called  to  the  fact, 
that  an  important  girder  was  brash,  knotty,  and  entirely  in- 
capable of  supporting  the  weight  resting  on  it ;  that  the  lives 
of  the  pupils  assembled  in  the  room  below,  would  be  con- 
stantly exposed  to  the  risk  of  the  accident  that  subsequently 
did  happen  ?  Their  attention  was  not  called  to  it,  and  they 
could  not  see  and  examine  the  girder  for  themselves,  for  it 
was  concealed  from  their  view  by  the  floor  on  one  side  and 
the  overhead  ceiling  on  the  other.  Did  they  see  and  know 
that  the  ceiling  of  the  Assembly  room,  or  Chapel,  was  not 
sufficiently  supported  by  pillars  ?  It  is  said,  that  this  was 
SMch  an  open  palpable  defect,  that  the  plaintiffs  must  have 
seen  it.  True,  they  could  see  the  number  of  pillars,  but  they 
were  not  informed  as  to  the  number  necessary.  The  defend- 
ants undertook,  specially  in  their  contract,  to  put  in  such  pil- 
lars as  might  be  necessary  to  support  the  ceiling;  they  were 
to  judge,  and  to  judge  correctly,  at  their  peril.  The  plain- 
tiffs were  not  presumed  to  know  how  many  were  necessary, 
else  they  would  have  stipulated  for  the  exact  number  in  the 
contract;  being  ignorant  they  left  that  to  the  discretion  and 
judgment  of  the  defendants. 

Again,  did  th^  plaintiffs  go  on  to  the  roof,  examine  it,  and 
see  and  know  that  it  leaked,  so  as  to  damage  the  whole  house  ? 
And  that,  with  a  full  knowledge  of  all  these  defects  and  omis- 
sions on  the  parts  of  defendants,  they  still  accepted  the 
house  and  agreed  to  pay  the  same  price  for  it,  as  if  it  had 
been  done  in  a  neat  and  workmanlike  manner  ?  It  is  absurd 
to  think  so.  So  far  from  it,  when  they  accepted  the  house, 
they  discovered  a  spot  in  the  wall  a  little  darker  than  the 
balance,  and  they  required  even  this  small  defect  to  be  rem- 
edied before  receiving  the  work.  If  they  were  so  particular 
as  to  a  small  matter,  how  much  more  so  would  they  have  been 
had  their  attention  been  called  to  the  great  and  serious  defi- 
ciencies in  this  work.  The  idea,  that  they  were  waiving  any 
of  their  rights  under  the  contract,  never  entered  their  minds 
— ^they  stood  upon  the  contract,  felt  bound  by  it,  and  accepted 
the  work  because  they  believed  that  defendants  had  complied. 

We  are  well  aware  of  the  rule,  that  when  work  is  done  un- 
der a  special  contract,  and  the  employee  accepts  the  work  in 
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aa  incomplete  and  nnfinished  state,  that  then  he  cannot  en- 
fbrce  the  contract  as  to  price,  &c.,  but  that  he  must  pay  for 
the  work  actually  done,  according  to  its  worth,  or  pro  rata. 
This  18  not  that  case,  but  a  very  different  one,  and  governed 
by  different  principles,  as  we  have  already  shown. 

8.  The  fact,  that  two  concurrent  verdicts  of  the  Juries 
haye  been  given  for  the  defendant,  makes  no  kind  of  differ- 
ence in  this  case.  The  rights  of  the  plaintiffs  are  too  clear 
and  manifest,  and  the  verdict  too  strongly  against  the  Law 
and  the  evidence,  to  let  this  Court  attach  the  slightest  im- 
portance to  the  mere  concurrence  of  Juries  in  the  same  find- 
ing. Those  Juries  might  have  been  influenced  by  something 
that  is  not  before  us,  and  we  presume  were ;  for  how  a  Jury 
could  do  otherwise,  than  find  for  the  plaintiffs,  upon  this  evi- 
dence, if  they  were  properly  instructed  as  to  the  Law,  we 
cannot  comprehend.  Let  that  be  as  it  may,  this  verdict  is 
against  the  evidence  and  Law,  and  a  new  trial  must  be 
granted. 

Judgment  reversed. 
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NICHOLS  v$.  McABEE. 

1.  A  clainif  exceeding  the  amoant  over  which  a  Justices*  Court  haa  jnriadic- 
tion,  may  be  brought  within  the  jurisdiction,  by  payments  which  reduce 
it  to  that  amount. 

2.  When  ao  reduoed,  it  ia  within  the  Statute  which  allows  a  plaintiff  in  Jtt». 
tices'  Courts  (under  certain  circumstances)  to  prove  bis  account  by  his  own 
oath. 

Certiorari,  in  Catoosa  Superior  Court.  Decision  by  Judge 
Crook,  at  the  Noyembr  Term,  1859. 

This  was  a  certiorari  sued  out  by  Isaac  B.  Nichols  against 
L.  W.  McAbee,  to  have  reviewed  and  reversed  a  judgment  of 
a  Justices'  Court,  rendered  in  favor  of  McAbee,  a  case  in 
which  he  was  plaintiff,  and  Nichols  was  defendant. 

It  appeared,  from  the  return  of  the  Justices',  made  to  the 
certiorari,  that  McAbbe  sued  Nichols  in  the  Justices'  Court 
for  a  balance  of  thirty-four  dollars  and  fifty  cents,  due  for 
services  rendered.     The  original  demand,  or  account,  was 


ATLANTA,  MARCH  TERM,  1860.  9 

Nicbolt  w.  McAbee. 

(me  hundred  and  thirty-four  dollars  and  fifty  cents,  upon 
whidi  plaintiff  admitted,  or  acknowledged,  a  payment  of 
aboat  one  hundred  dollars,  and  the  suit  was  brought  to  re- 
cover only  this  balance  of  thirty-four  dollars  and  fifty  cents. 

The  defendant  pleaded  the  general  issue  and  sot-off.  At 
the  trial  in  the  Justices'  Court,  plaintiff  proved,  by  his  own 
oath,  that  he  had  rendered  nine  months  and  sixteen  days 
work,  at  the  rate  of  one  hundred  and  seventy  dollars  per  an- 
num, and  that  Nichols  owed  him  a  balance  of  thirty-four  dol- 
lars and  fifty  cents;  in  other  words,  that  Nichols  had  paid 
him  one  hundred  dollars.  Defendant  (Nichols)  offered,  in 
support  of  his  pleas,  his  book  of  accounts,  showing  an  in- 
debtedness to  him,  by  plaintiff,  of  twenty-one  dollars:  the 
book  was  proven  by  defendant's  own  oath. 

The  answer  of  the  Justices'  state,  but  not  clearly,  that  de- 
fendant,/at  the  first  trial  before  the  Justices'  Court,  proved, 
by  the  depositions  of  one  Foster,  a  former  settlement  of  all 
accounts,  to  date,  between  the  parties. 

The  Jury  (the  case  was  on  the  appeal  in  the  Justices' 
Court)  found  for  the  plaintiff  thirty-four  dollars  and  fifty 
cents.  Whereupon,  defendant  excepted  and  sued  out  certio- 
rari^ on  the  grounds — 1st,  Because  the  Justices  erred  in  al- 
lowing plaintiff  to  prove  his  account  by  his  own  oath,  the 
same  being,  originally,  for  one  hundred  and  thirty-four  dol- 
lars and  fifty  cents.  2d,  Because  the  Justices  erred  in  taking 
jurisdiction  of  the  case,  involving  an  amount  over  fifty  dol- 
larn. 

Upon  hearing  the  certiorari^  the  presiding  Judge  dismissed 
the  same,  and  affirmed  the  judgment  of  the  Justices'  Court. 
To  which  decision  counsel  for  defendant  (Nichols)  excepted. 

McCuTCHiN,  for  the  plaintiff  in  error. 

Hacebxt,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

1.  None  of  the  Court  felt  any  difficulty,  in  this  case,   in 

affmuDg  the  ruling  that  a  demand,  whose  amount  places  it 

bejfmd  the  jurisdiction  of  a  Justices'  Court,  may  be  brought 

within  the  jarisdiction,  by  payments  reducing  it. 

2^  fint  whether  an  account,  so  reduced,  is  within  the  Stat- 
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ute  allowing  the  plaintiff  (under  certain  circumatanedB)  to 
prove  his  demand  bj  his  own  oath,  was  a  more  difficult  ques- 
tion. I  thought,  and  still  think,  that  the  case  is  not  within 
that  Statute,  upon  a  sound  and  safe  construction  of  it;  but 
my  colleagues  informed  me  that  a  different  construction  had 
prevailed  in  the  Courts  for  a  great  number  of  years,  and, 
with  entire  uniformity,  to  the  extent  of  their  knowledge  on 
the  subject.  I  was  not  prepared  to  dispute  it,  and  therefore, 
acquiesced  in  what  seemed  to  be  established  by  authority. 
Judgment  affirmed. 


WHITWORTH  vs.  THE  STATE  OF  GEORGIA. 

Where  the  Court  refases  a  continatnce  in  a  Capital  Ca«e,  on  acooontof  the 
itbaeooe  of  teatimony,  material  for  the  priaooer^s  defence,  a  New  Trial  will 
be  granted. 

Murder,  in  Chattooga  Superior  Court.  Tried  before  Judge 
Crook,  at  the  March  Term,  1859. 

This  was  an  indictment  charging  the  defendant  in  the 
Court  below,  with  the  murder  of  E.  M.  Hall. 

When  the  case  was  called  for  trial,  the  defendant  moted 
the  Court  to  continue  the  same,  and  for  that  purposet  sub- 
mitted a  showing  in  writing,  sworn  to  and  subscribed  before 
the  Clerk  in  open  Court,  stating  that  he  was  '^not  ready  for 
the  trial  of  said  case ;  that  Lucinda  Gaddis,  who  had  been 
subpoenaed,  and  lived  in  the  county  of  Cass,  was  a  material 
witness  for  him ;  that  he  had  been  informed,  and  believed, 
that  she  was  unable  to  attend  said  Term  of  said  Court,  on 
account  of  her  sickness;  that  he  expected  to  be  able  to  prove 
by  the  witness,  that  on  the  31st  day  of  March,  1857,  she 
went  to  the  residence  of  E.  M.  Hall  and  found  him  lying  in 
the  dwelling  house  dead,  and  Mary  Hall,  )iis  widow,  and  one 
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Mr.  Holloway,  were  standing  in  the  dark,  or  came  together 
from  some  unknown  place  in  the  dark,  and  stopped  behind 
the  kitchen,  and  that  the  witness  overheard  them  talking 
about  tenting  the  land,  and  buying  and  selling  whisky,  say- 
ing, "What  shall  we  do  with  the  land?  Shalt  we,  or  had 
we  better  rent  the  land?  "  Also  saying,  **  we  can  buy  whis- 
ky at  BO  much  by  the  gallon,  and  sell  at  such  and  such  profit," 
a&d  talking  of  ^^ living  and  doing  business  together'';  and 
that  they,  HoUoway  and  Mrs.  Hall,  were  both  very  near 
drank ;  that  Mrs.  Hall  then  went  down  to  the  grocery,  As- 
kew Brock  and  Holloway  with  her ;  that  witness  then  went 
down  to  the  grocery  to  bring  Mrs.  Hall  to  the  house,  and 
when  she  TOt  to  the  grocery  she  saw  Mrs.  Hall  lying  on  the 
floor  drunk;  that  Brock  and  witness  carried  Mrs.  Hall  to 
the  house  and  put  her  to  bed,  where  she  (Mrs.  Hall)  remained 
until  10  o'clock  in  the  day;  that  Mr.  Robert  A.  Brock  is 
abo  absent,  by  whom  the  defendant  expected  toVprove  cer- 
tain facts  set  forth  in  a  former  showing  for  a  continuance ; 
that  the  defendant  expected  to  have  the  benefit  ,of  the  testi- 
mony of  Dr.  G.  B.  T.  Maddox,  by  whom  he  expected  to 
Cre  that,  if  the  blow  was  struck  at  the  grocery  it  would 
e  bled  before  they  got  to  the  House,  some  150  yards  from 
the  grocery;  that  the  showing  was  not  made  for  delay,  but 
for  the  purpose  of  obtaining  justice;  that  Dr.  Maddox,  as 
defendant  understood,  was  sick  and  unable  to  come  into 
Oovrt;  that  there  was  no  other  evidence  to  satisfactorily  es- 
tablish the  facta  detailed  in  the  showing.'* 
The  motion  was  overruled,  and  the  continuance  refused. 

Evidence  for  the  State, 

Mabt  Hall  testified  that:  On  the  80th  of  March,  1857,  in 
the  county  of  Chattooga,  and  about  8  o'clock,  the  deceased, 
QoUoway,  Brock,  and  Butler,  were  all  at  the  grocery  of  the 
deceased,  and  remained  there  until  about  dark,  when  de- 
eeased  called  to  witness  to  bring  a  light  to  the  grocery ;  that 
she  vent  down  to  the  grocery  and  found  deceased  fastened 
up  in  the  grocery;  that  deceased  opened  the  door  and  re- 

J ^vested  witness  to  come  in  with  the  light,  that  he  might  look 
or  a  pm;  that  Brock  came  in,  and  after  looking,  said  there 
was  no  gun  there;  deceased  found  no  gun ;  deceased  and  wit* 
QMS  then  went  out  of  the  grocery,  and  started  toward  the 
howey  wfaidi  ms  some  75  yards  distant;  when  they  had  gone 
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about  ten  steps  on  the  way,  deceased  stopped,  6a}'ing  there 
was  a  pound  weight  about  there,  and  when  in  the  act  of  look- 
ing for  the  weight,  some  person,  at  that  time  unknown  to 
witness,  but  which  turned  out  to  be  the  prisoner,  stepped  up 
and  struck  deceased  on  the  right  side  of  the  head  with  a  gun, 
and  when  witness  said  something  to  the  person  striking,  he 
replied,  "If  you  say  anything  I  will  knock  you  down/' 
Witness  and  Brock  carried  deceased  to  the  house,  and  he 
never  spoke  afcer  the  blow  was  given ;  witness  threw  down 
the  light  (which  was  a  pine  torch)  when  the  blow  was  struck. 
After  the  deceased  was  taken  to  the  house,  the  prisoner  and 
HoUoway  came  to  the  house,  and  the  prisoner  brought  the 
gun  into  the  house,  and,  in  a  little  while  after,  dropped  it 
down  on  the  floor,  and  left.  The  gun  exhibited  was  HoUo- 
way's  gun,  (as  he  said)  and  it  was  the  gun  used  on  the  occa- 
sion. Prisoner  did  not  return  to  the  house  that  night ;  wit- 
ness saw  HoUoway  frequently  that  night — ^he  and  Brock, 
and  Butler,  stayed  all  night.  Dr.  Watts  being  sent  for, 
came  to  see  the  deceased  in  about  one  hour  after  the  blow 
was  given.  When  the  deceased  was  first  carried  to  the  boose 
after  thp  blow  was  given,  witness  set  him  down  in  a  chair 
until  a  matrass  was  fixed,  and  then  laid  him  on  the  matrass; 
put  some  soot  and  water  on  his  head  before  he  was  laid  on 
the  matrass ;  he  bled  a  great  deal,  and  was  moved  several 
times  because  he  bled  so  much ;  he  was  also  moved  by  Dr. 
Watts  in  fixing  the  wounds.  Witness  never  saw  prisoner 
until  the  night  of  the  difficulty ;  had  seen  Brock  and  Hollo* 
way  before ;  they  moved  into  the  neighborhood  about  Christ- 
mas ;  had  not  seen  either  of  them  since  the  night  of  the 
difficulty ;  deceased  was  engaged  in  the  business  of  retailing 
liquors;  heard  the  deceased  say  that  he  had  credited  HoUo- 
way and  Brock  as  long  as  he  was  going  to,  and  intended  to 
tell  them  so  when  he  saw  them ;  witness  got  the  grocery  key 
out  of  the  pocket  of  deceased,  before  he  died,  and  gave  it  to 
Brock  and  HoUoway  to  go  and  get  liquor  to  give  to  the  de- 
ceased ;  witness  went  to  the  grocery  next  morning,  in  com- 
pany with  Mrs.  Watts,  to  get  some  coffee;  witness  drank 
some  liquor  that  night  because  she  was  sick,  but  did  not 
drink  much,  and  knew  all  that  occurred  after  day-light. — 
When  prisoner  was  brought  back  next  morning  after  the  diffi- 
culty, he  said,  in  the  presence  of  Esquires  McGlung  a&d 
Knowles,  that  he  had  done  the  murder;  witness  did  not  say^ 
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next  mondng,  to  the  persons  at  the  house  that  thej  eould 
leare,  nor  Aat  she  would  order  the  Coroner  off  if  he  came ; 
nor  did  she  saj,  on  that  morning,  that  Mr.  Hall  was  dead 
and  eone  to  hell,  and  that  she  was  glad  of  it ;  never  told 
Mrs.  McClung  about  eight  days  before  deceased's  death,  that 
he  and  witness  would  not  live  long  together,  nor  that  some- 
body would  kill  him,  or  drive  him  off;  nor  that  he  should 
leave  witness.     Mr.  Bryant  was  the  brother  of  witness'  first 
husband — ^lived  in  call  of  the  house;  and  in  the  life-time  of 
witness'  first  husband,  she  usually  called  on  Mr.  Bryant  for 
any  wanted  assistance,  but  after  her  marriage  with  deceased, 
she  did  not  call  on  Bryant,  as  he  and  deceased  had  had  a 
falling  out;  did  not  go  to  the  grocery  on  the  night  of  the 
£fficulty  and  set  out  liquor,  saying,  "  this  is  the  widow  Hall's 
grocery'*;  witness  was  in  bed  next  morning,  but  did  not 
recollect  about  going  to  bed;  witness  was  not  cognizant  of 
what  transpired  a  portion  of  the  time  after  deceased's  death ; 
when  prisoner  admitted  striking  deceased,  he  gave  no  excuse 
for  the  act,  but  said  he  could  not  deny  it  with  a  clear  con- 
science. 

Dr.  Maddox  testified  that:  He  saw  Mr.  Hall,  ^er  his 
death,  about  two  or  three  o'clock;  had  a  wound  on  the  right 
side  of  his  head,  which  caused  his  death ;  both  tables  of  the 
cranium  were  fractured;  one  fracture  was  about  four,  and 
the  other  about  six  inches  long;  he  saw  him  on  the  31st  of 
March,  1857,  in  Chattooga  county;  the  wound  ondeceased*s 
head,  ranged  from  the  right  ear  over  the  top  of  the  head,  and 
might  hare  been  made  with  one  or  with  two  licks,  and  from 
i^  appearance  witness  thinks  it  must  have  been  given  from 
die  side  of  the  deceased  on  the  right ;  if  the  wound  did  not 
bleed  at  once,  the  motion  in  carrying  deceased  to  the  house 
would  hare  started  it  to  bleeding ;  the  room  where  deceased 
lay  was  very  bloody,  but  witness,  upon  looking,  saw  no  blood 
between  the  grocery  and  the  dwelling ;  if  the  wound  had  been 
nide  with  a  sharp  instrument,  the  blood  would  have  appeared 
maeh  sooner  than  if  given  with  the  barrel  of  a  gun. 

JoH9  D.  Knowles  testified  that;  He  was  one  of  the  mag- 
istrates who  committed  the  prisoner  on  the  81st  of  March, 
1857,00  Ch&ttooga  county;  prisoner,  on  that  occasion,  ad- 
mrttedthat  he  stmek  deceased  a  lick;. his  words  were,  ^Mf 
JM  otiiBt  have  it,  I  struck  him  a  lick  ";  he  seemed  excited  and 
\  and  did  not  appear  to  know  what  he  was  doing ;  said 


14     SUPREME  COURT  OF  GEORGIA. 


Wh  a  worth  vs.  Th«  State  of  Georgia. 


he' wanted  a  certain  man  to  have  his  gun,  and  wanted  to 
know  how  long  it  would  be  before  they  would  hang  him ;  wit- 
ness, with  fou^  or  five  others,  reached  the  house  of  Hall 
abont  sun-up  on  the  morning  after  the  difficulty ;  found  Mrs. 
Hall  in  bed,  and  drunk,  and  she  did  not  get  up  while  witness 
stayed ;  she  said  there  was  no  use  for  a  Coroner,  nor  for  those 
who  were  there ;  there  was  blood  all  over  the  floor ;  saw  blood 
on  the  facing  of  the  grocery  door,  as  though  rubbed  oif  from 
one's  clothes;  saw  one  little  spot  of  blood  about  eight  steps 
from  the  grocery  door,  but  saw  no  more  between  the  grocery 
and  the  house ;  has  known  Mrs.  Hall  for  17  or  18  years,  and 
had  the  means  of  knowing  her  general  character,  which  is 
not  very  good,  and  from  his  knowledge  of  her  general  char- 
acter could  not  believe  her  on  her  oath ;  never  heard  any 
thing  against  her  truthfulness  until  after  this  difficulty. 

Weslbt  Temples  testified  that :  On  the  morning  after  the 
difficulty,  ho  was  at  the  place  deceased  was  said  to  have  been 
killed,  which  was  about  ten  steps  from  the  grocery;  saw  a 
small  spot  of  blood  there,  also  the  mainspring  of  a  gun-lock, 
which  was  then  and  there  picked  up;  saw  some  blood  on  the 
gate-post  about  the  latch  of  the  gate,  and  about  the  height 
that  one  would  be  carried,  if  carried,  through  the  gate;  saw 
no  other  blood  between  the  dwelling  and  the  grocery,  except 
that  already  mentioned.  ^^ 

Daniel  Collins  testified  the  same  as  Temples,  and  also  that 
he  saw  some  blood  which  seemed  to  have  been  rubbed  on  the 
facing  of  the  door  of  the  house  about  four  inches  from  the 
floor,  and  also  some  blood  on  the  facing  of  the  grocery  door, 
which  appeared  to  have  been  put  on  with  hands,  about  as 
high  up  as  one  would  put  the  hand  in  opening  the  door ;  pris- 
oner was  broui^ht  back  by  Clopton  Henly,  and  others,  and 
was  identified  by  Mrs.  Hall. 

E.  M.  Fant  testified,  that  he  was  present  on  the  morning 
after  the  difficulty,  and  heard  the  prisoner  admit  that  he 
gave  deceased  the  blow ;  the  prisoner  did  not  look  like  he 
knew  what  he  was  doing,  and  wanted  to  know  if  they  were 
going  to  hang  him  that  evening. 

Jebbmiah  Murpht  testified  that:  The  prisoner  passed  hia 
house  a  short  time  before  those  in  search  for  him ;  he  was 
going  in  a  direction  from  the  houde  of  deceased  on  the  mom* 
iag  after  the  difficulty,  and  inquiring  the  way  to  Alabama; 
witness  heard  him  say,  when  he  was  brought  back,  "yon  had 
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S8  well  Hang  me  now  as  any  other  time" ;  he  appeared  to  be 
in  great  distress ;  saw  the  spot  of  blood  near  the  grocery ; 
saw  blood  on  the  facing  of  the  grocery  door,  and  on  the  gate 
poet.  Has  known  Mrs.  Hall  since  1850,  and  from  his  kno^l- 
e^e  of  her  general  character  would  believe  her  on  her  oath. 

Larkin  Davis  testified  that:  He  was  present  when  pris- 
oner was  examined  before  the  magistrates,  and  when  asked 
as  to  his  guilt,  he  replied,  ''I  reckon  I  must  say  it  was  me 
that  stmek  the  blow";  and  after  he  was  spoken  to  again,  he 
said,  "I  don't  want  to  die  with  a  lie  in  my  mouth." 

David  W.  Strange  testified  that:  He  lived  in  the  neigh- 
borhood, and  knew  Mrs.  Hall's  gmeral  character,  and  would 
believe  her  on  her  oath. 

Alfred  Cook  testified  that:  At  the  examination  of  pris- 
oner, when  questioned  as  to  his  guilt,  he  replied,  "Yes,  I 
struck  the  lick,  and  it  is  too  plain  to  deny  " ;  and  when  some 
one  remarked,  "poor  fellow,"  he  then  said  he  was  drunk,  and 
did  not  know  whether  he  did  it  or  not ;  witness  saw  the  blood 
near  the  grocery,  and  saw  a  pound  weight  picked  up  near  the 
blood  spot ;  had  lived  in  the  neighborhood  about  four  years, 
and  about  one  and  a  half  miles  from  deceased;  knew  Hollo- 
way  who  had  been  about  there  two  or  three  months^  on  the 
day  of  prisoner's  examination  Holloway  was  present,  and 
under  arrest,  but  was  discharged  after  prisoner  was  taken 
off;  prisoner  did  not  live  in  the  neighborhood,  and  witness 
never  saw  him  until  that  day ;  he  was  inquiring  the  way  to 
Alabama ;  Mrs.  Hall  has  had  a  bad  name,  both  before  and 
since  the  difficulty. 

Evidence  for  the  Defendmit, 

John  D.  Knowles  testified  that:  He  saw  two  pound 
weights  lying  on  the  ground,  the  day  after  the  difficulty, 
about  20  or  25  yards  from  the  grocery,  rather  angling  from 
the  grocery  toward  the  house. 

A.  B.  Malonet  testified  that :  He  was  at  the  house  of  de- 
ceased on  the  morning  after  the  difficulty,  and  saw  blood  on 
the  grocery  door,  which  seemed  to  have  been  smeared ;  Mrs. 
Hall  was  setting  at  the  head  of  her  husband's  corpse ;  she 
was  in  liqaor,  and  said  for  those  persons  who  were  there  to 
leave;  that  they  had  got  Hall;  he  was  dead,  and  she  reck- 
oned wa9  in  bell ;  had  known  Mrs.  Hall's  general  character 
br  several  yeare,  and  would  not  believe  her  on  oath. 
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Mrs.  McClung  testified  that:  She  was  at  deceased's  house 
about  eight  days  before  the  killing;  that  then  and  there  Mrs. 
Hall  told  witness  that  she  was  not  going  to  live  with  Mr. 
H{^11  long;  that  he  was  quarrelsome,  and  she  would  get  shot 
of  him,  or  that  somebody  would  kill  him ;  that  the  place 
where  deceased  lived,  was  her  (Mrs.  Hall's)  place,  and  she 
would  not  leave  there ;  had  seen  Mrs.  Hall  drunk  twice ;  had 
known  Mrs.  Hall  ten  or  eleven  years ;  was  acquainted  with 
her  general  character,  and  would  not  believe  her  on  oath. 

Jonas  McClung  testified  that:  He  was  at  the  house  of 
deceased  on  the  morning  after  the  difficulty,  and  found  de- 
ceased dead,  and  his  wife  lying  on  the  bed  in  the  same  room 
about  as  drunk  as  people  ever  get  to  be ;  saw  blood  a  few 
steps  from  the  grocery,  and  some  on  the  door  of  the  grocery ; 
was  acquainted  with  Mrs.  Hall's  general  character,  and 
would  feel  at  liberty  to  doubt  her  oath ;  on  the  night  of  the 
difficulty,  witness  was  burning  a  coal  kiln ;  prisoner  came 
there  drunk,  said  he  was  lost  and  wanted  to  go  to  Holloway 's  ; 
also  inquired  the  way  to  Alabama,  and  set  at  witness  to  go 
with  him  to  Holloway 's. 

Thomas  Gaddis  testified  that:  He  lives  about  one  and  a 
half  miles  from  deceased's  house ;  that  he  and  his  wife,  and 
Askew  B^ock,  who  came  after  witness  and  his  wife,  went  to 
the  house  of  the  deceased,  arriving  about  one  hour  and  a 
half  before  day  on  the  morning  after  the  difficulty ;  found 
Holloway  and  Butler  there ;  Mrs.  Hall  was  intoxicated,  and 
with  Brock  and  Holloway,  went  down  to  the  grocery ;  soon 
after  witness  went  down  also,  and  found  Mrs.  Hall  leaning 
on  a  barrel ;  went  back  to  the  house,  and  after  a  little  while  re- 
turned to  the  grocery  and  found  Mrs.  Hall  lying  on  the  floor, 
and  Holloway  on  her ;  as  soon  as  day  come,  Holloway  and 
Brock  took  Mrs.  Hall  to  the  house,  and  witness  went  home  ; 
witness  took  Butler,  Brock,  Holloway,  and  Mrs.  Hall,  all  to 
be  drunk ;  when  prisoner  was  brought  back,  Mrs.  Hall  pointed 
him  out  as  the  man  who  killed  her  husband,  to  which  pris- 
oner made  no  reply. 

Allen  Bryant  testified  that:  He  lived  about  a  quarter 
and  half-quarter  of  a  mile  from  deceased,  and  had  Known 
Mrs.  Hall  sixteen  years ;  her  first  husband  was  brother  of 
witness ;  heard  of  the  difficulty  about  8  o'clock  next  morn- 
ing ;  before  that  time  witness  was  usually  called  on  for  any- 
wanted  assistance  by  Mrs.  Hall ;  knew  the  general  character 
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of  Mrs.  Hall,  and  would  hardly  believe  her  on  oath ;  witness 
iraa  not  friendly  with  deceased  for  a  month  before  the  diffi- 
eolty ;  heard  prisoner  admit  on  his  examination  before  the 
magistrates,  that  he  struck  the  lick ;  saw  a  gun  said  to  be 
the  one  used. 

Richard  Echolls  testified  that:  He  knew  Mrs.  Hall's 
general  character,  and  would  not  believe  her  on  oath. 

Elisha  Hbnley  testified  that:  He  had  been  acquainted 
for  about  five  years  with  Mrs.  Hall's  general  character,  and 
would  believe  her  in  cases  where  she  had  no  prejudice,  but  in 
other  cases  he  would  not  believe  her  on  oath. 

Evidence  for  the  ^tate  in  Rebuttal, 

Georgb  Latimer  testified  that :  He  was  acquainted  with 
the  general  character  of  Mrs.  Hall;  had  heard  that  she 
drank  too  much,  and  kept  company  with  other  men  than  her 
husband,  but  from  his  own  knowledge  of  her,  thought  he 
would  believe  her  on  oath. 

Samitel  Davidson  testified  that:  He  was  acquainted  with 
the  general  character  of  Mrs.  Hall — shaving  lived  within  one 
and  a  half  miles  from  her,  fourteen  years,  and  although  he 
had  heard  reports  against  her  virtue,  still  he  would  believe 
her  on  oath. 

The  Jury  returned  a  verdict  of  guilty. 

Defendant  made  a  motion  for  a  new  trial  in  the  Court  be- 
low, on  the  following  grounds: 

1.  Because  the  Jury  found  contrary  to  Law. 

2.  Because  the  Jury  found  contrary  to  evidence. 

3.  Because  the  Jury  found  contrary  to  Law  and  evidence. 

4.  Because  the  Jury  found  a  verdict  strongly  and  decidedly 
against  the  weight  of  the  evidence. 

5.  Because  the  verdict  is  strongly  and  decidedly  against 
the  Law  and  evidence. 

6.  Because  the  Court  erred  in  refusing  the  defendant  a 
eontinuance  on.  the  motion  and  showing  made  by  him,  and 
herein  before  mentioned. 

8.  Because  one  of  the  jurors  who  tried  the  case,  was  not 

a  fair  ajid  impartial  juror,  but  had  formed  and  expressed  an 

Cpiaion  agmnal  the  defendant  before  the  trial  of  said  ease, 

which  hct  wms  unknown  to  prisoner  or  his  counsel  until  after 

tieimL 
The  bearing  of  the  motion  for  a  new  trial  was  postponed, 
Mad  mowed    hy  a^^^^^^i^t  of  counsel  and  order  of  the  Judge,, 
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from  time  to  time,  until  it  was  finally  heard  at  Gordon  Supe- 
rior Court,  o.n  the  4th  of  April,  1859,  and  upon  the  hearing 
the  motion,  was  over-ruled,  and  the  new  trial  refused  by 
Judge  Crook  ;  and  his  decision  and  judgment  in  the  premi- 
ses, are  alleged  as  erroneous. 

F.  C.  Shropshire,  for  the  plaintiff  in  error. 

J.  A.  W.  Johnson,  Solicitor  General,  contra. 

By  the  Coui't, — Lumpkin,  J.,  delivering  the  opinion. 

My  judgment  is,  that  a  new  trial  should  be  granted  in  thi? 
case ;  on  the  ground,  that  the  Court  erred  in  refusing  the 
motion  made  by  the  prisoner  for  a  continuance. 

Upon  a  dispassionate  examination  of  the  evidence  in  this 
record,  can  it  be  denied  but  that  there  is  a  mystery  envelop- 
ing this  tragedy?  How,  where,  when,  and  by  whom,  was 
Hall  killed  ?  There  is  more  or  less  uncertaintv  attcndin^c 
each  head  of  this  inquiry. 

In  candor,  I  confess  that  I  think  it  possible,  if  not  prob- 
able, the  fatal  blow  was  inflicted  by  the  prisoner,  and  between 
the  dwelling-house  and  the  grocery ;  and  yet,  my  mind  is  not 
free  from  doubt,  as  to  these  material  facts. 

It  is  frankly  admitted  by  the  prosecuting  officer,  that  no 
reliance  can  be  placed  upon  the  uncorroborated  testimony  of 
Mrs.  Hall,  the  wife  of  the  deceased.  Such  depravity  has 
rarely  been  witnessed,  as  was  exhibited  on  this  melancholy 
jccasion  by  this  miserable  woman.  Whitworth's  conviction 
must  rest  alone  upon  his  own  confessions.  And  under  other 
circumstances,  perhaps,  they  would  be  deemed  sufficient  and 
satisfactory,  notwithstanding  it  is  conceded  he  had  no  contro- 
versy, or  cause  of  quarrel  with  the  deceased.  If  he  struck 
at  all,  it  must  have  been  to  avenge  the  offended  pride  of  his 
kinsmen,  Holloway  and  Brock,  whose  credit  had  been  stop- 
ped at  the  grocery,  or  to  accomplish  some  more  unholy  pur- 
pose, by  removing  Hall  out  of  their  way.  They  instigated 
the  blow.  It  was  inflicted  with  Holloway 's  gun.  Is  it  im- 
possible, in  the  condition  the  prisoner  was  in  that  night,  for 
him  to  have  been  made  to  believe  that  he,  and  not  Holloway 
or  Brock,  was  the  slayer? 

This,  at  least,  is  the  theory  of  the  prisoner's  defence,  and 
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a  deep  impression  has  been  made  upon  the  public  mind  as  to 
its  probability,  if  not  its  truthfulness.  Hence  the  mammoth 
petition  from  the  neighborhood  where  the  trial  was  had  for 
his  pardon,  including,  it  is  said,  eight  of  the  Jurors  who  tried 
the  case,  the  other  four  having  left  the  country.  Hence  the 
almost  unanimous  vote  of  the  Senate  and  the  large  majority 
vote  of  the  House  for  the  bill,  introduced  by  Mr.  Echols 
(who  was  the  Sheriff  of  Chattooga  at  the  time)  that  arrested 
Whitworth.  The  veto  of  the  Governor,  if  I  remember  right, 
(I  have  not  the  message  before  me,)  was  put  upon  technical 
grounds,  and  not  upon  the  merits ;  and  mainly  because  this 
writ  of  error  was  pending  before  this  Court. 

A  dear  legal  right,  then,  having  been  withheld  from  the 
prisoner,  and  evidence  thereby  kept  back  from  the  Jury, 
which  was  germane  to  the  prisoner's  line  of  defence,  I  am  un- 
willing that  his  blood  should  be  upon  my  hands.  If,  with  all 
the  testimony  before  the  Jury,  they  see  fit  to  convict  the  de- 
fendant, it  is  their  province  and  privilege  to  do  so.  But  why 
should  I  desire  to  thrust  myself  into  the  Jury  box,  and  usurp 
their  functions?  I  have  neither  the  wish  nor,  in  my  humble 
opinion,  the  right  to  do  so.  It  is  for  them,  and  not  for  me, 
to  say  what  weight  the  absent  proof  shall  have,  in  determin- 
ing the  guilt  or  innocence  of  the  accused. 

Judge  Story,  in  commenting  upon  the  clause  in  the  Con- 
stitution of  the  United  States — and  which  is  but  a  reenact- 
nient  of  the  British  Statute  of  Edward  III.,  which  requires, 
in  cases  of  treason,  the  confession  to  be  made  in  open  Cotcrty 
to  justify  a  conviction — speaks  of  this  provision  as  founded 
upon  the  great  policy  of  protecting  men  from  "unguarded 
confessions,  to  their  utter  ruin."  "  It  has  been  well  remarked," 
be  says,  "that  confessions  are  the  weakest  and  most  suspi- 
cious of  all  testimony;  ever  liable  to  be  obtained  by  artifice, 
false  hopes,  promises  of  favor  or  menaces,  seldom  remem- 
bered accurately,  or  reported  with  due  precision."  Story's 
Com,  an  the  Canst, ^  Sd  vol,  671. 

Read  the  testimony  of  John  D.  Knowles  and  E.  M.  Fant, 
as  to  the  state  of  the  prisoner's  mind  when  these  confessions 
WCTcmadc,  and  no  one  will  wonder  at  the  subsequent  excite- 
naent,  wiJeh  has  resulted  from  this  trial  and  conviction. 
3 
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CASH  AND  OTHERS  vs.  WILLIAMS. 

Unless  the  Judge  ofthe  Superior  Court  manifestly  abuses  bis  discretion,  in  re- 
fusing to  dissolv«  an  iDJuoctioo,  this  Court  will  not  interfere,  especially 
where  it  is  apparent  that  no  particular  injury  will  accrue  to  the  defeodant 
by  the  delay,  aud  wheru  it  is  <lesirable  that  there  should  be  first  a  final  hear- 
ing upon  the  merits. 

In  Equity,  in  Cass  Superior  Court.  Decision,  on  motion 
to  dissolve  injunction,  by  Judge  Walker,  at  Chambers,  29th 
February,  1860. 

This  was  a  bill  by  B.  F.  Williams  against  Jesse  Gash  and 
others,  to  enjoin  a  judgment  recovered  in  an  action  of  eject- 
ment by  Cash  against  Williams,  and  also  to  set  aside  said 
judgment,  and  to  quiet  complainant  in  the  possession  of  the 
land  sued  for  and  recovered  in  said  action  of  ejectment,  and 
to  compel  defendant  to  execute  a  deed  of  conveyance  for  said 
land  to  the  wife  of  complainant. 

The  bill  alleges  that  complainant  married  the  daugher  of 
defendant  Cash,  and  that  in  pursuance  of  an  agreement  be- 
tween them,  complainant  entered  into  possession  of  said  land 
about  the  year  1845,  and  made  clearings  and  improvements 
thereon,  and  built  a  comfortable  dwelling  house,  and  has 
been  in  the  peaceful  possession  of  the  same  since  the  time  of 
his  entry  aforesaid.  That  defendant  promised  and  agreed, 
in  consideration  that  complainant  would  thus  enter  upon 
and  improve  said  land,  to  execute  a  deed  for  the  same  to 
complainant's  wife,  as  a  part,  or  an  advancement  to  her,  of 
defendant's  estate.  The  bill  alleges  that  in  violation  of  this 
agreement,  defendant  instituted  his  action  of  ejectment 
against  complainant  for  said  land,  and  has  recovered  judg- 
ment therein,  and  threatens  to  eject  complainant  from  said 
premises. 

The  defendants  answered  the  bill,  Jesse  Cash  denying 
the  statements  of  the  bill  as  to  the  contract  or  agreement 
therein  set  up,  but  admitting,  substantially,  its  other  allega- 
tions and  charges. 

Upon  the  coming  in  of  the  answers,  defendant  moved  to 
dissolve  the  injunction  which  had  been  granted,  upon  the 
grounds,  that  there  was  no  equity  in  the  bill,  and  that  if  any, 
it  had  all  been  fully  sworn  off  by  the  answers.     After  argu* 
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ment,  the  Judge  refused  the  motion  to  dissolve  the  injunc- 
tioD.     To  which  refusal  defendants  excepted. 

Wm.  T.  Wofford,  for  plaintiff  in  error. 

MiLNER  &  Parrott,  coutra. 

By  the  Court, — Lumpkin  J.,  delivering  the  opinion. 

Was  the  Circuit  Conn  right  in  refusing  to  dissolve  the  in- 
JQDction  in  this  case  ?  or  rather  was  it  guilty  of  such  a  fla- 
grant abuse  of  its  discretion,  as  should  constrain  this  Court 
to  reverse  its  judgment  ? 

Perhaps,  had  His  Honor  have  dissolved  the  injunction,  ve 
might  not  have  felt  bound  to  overrule  him.  Having  seen  fit 
to  refuse  the  motion,  we  arc  not  inclined  to  interfere. 

In  a  case  like  this,  it  is  difiScult  for  this  Court  to  give 
the  reasons  which  control  their  decision,  without  prejudicing 
the  case  on  the  final  trial.  Suppose  we  were  to  put  it  upon 
the  ground,  that  notwithstanding  the  answer  swore  off  the 
equity  of  the  Bill,  still  we  would  retain  the  injunction,  be> 
eaose  the  answer  was  incredible.  This  would  damage  it  as 
mdence,  and  injure  the  respondent's  case  generally.  We 
Biiist  be  guarded  in  justice  to  both  parties,  as  well  as  from  a 
becoming  respect  for  the  province  of  the  jury,  whose  peculiar 
privilege  it  is  to  pass  upon  the  merits  of  the  case. 

Mr.  Cash  professes  to  have  instituted  this  suit,  not  so  much 
for  the  purpose  of  ejecting  his  son-in-law  and  daughter  from 
the  land  in  dispute,  as  to  establish  his  title  to  the  premises. 
A  little  longer  delay  then  will  not  bo  detrimental  to  him. 

In  answer  to  the  position  assumed  in  the  argument,  that 
Equity  will  not  enforce  a  voluntary  agreement,  wo  would  sug- 
gest: That  if  the  complainant  establishes,  by  satisfactory 
proof,  the  case  made  in  the  Bill,  the  question  as  to  the  pow- 
er of  a  Court  of  Chancery  to  enforce  a  gift  or  gratuity,  will 
not  arise.  There  is  a  valuable  consideration  set  forth  for 
the  agreement,  which  the  complainant  is  seeking  to  compel 
Mr.  Cash  to  execute. 

Judgment  affirmed. 
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DANIEL  R.  MITCHELL  »«.  WESTERN  &  ATLANTIC 

RAILROAD. 

1.  A  Railroad  Company  is  liable  only  for  such  damages  as  result  from  its  mis- 
manageiiient,  neg^Iectf  or  the  want  of  due  care  and  attention.  And  it  is 
necessary  for  the  plaintiff  to  show  some  act  that  will  cast  the  burden  of 
proof  on  such  Railroad  Company.  The  fact  thai  a  negro  is  run  over  aod 
injured,  while  being  transported  by  the  Road  as  a  passenger,  is  not  sufficient 
for  that  purpose. 

2.  The  liabiiiiy  of  a  Railroad  for  injuries  to  slaves  in  their  transportation,  is 
to  be  measured  by  the  law  applicable  to  passengers,  rather  than  by  that  ap- 
plicable to  the  carnage  of  common  goods. 

3.  Les8  care  and  caution  is  necessary  by  the  employees  of  a  Railroad,  wheu 
stopping  for  wood  and  water  only,  than  wheu  ^topping  to  take  on  or  put  olf 
passengers. 

4.  It  is  no  error  in  the  Court  to  refuse  to  charge  a  principle  q(  Law,  however 
sound,  unless  such  principle  has  some  application  to  the  casie  on  trial. 

5.  The  fact  that  the  Superintendent  of  the  Road  is  on  the  train,  and  iu  the 
same  car  where  the  negro  injured  was  seated,  is  not  even  a  circumstance  to 
charge  the  Road  for  injuries  received  by  the  negro  at  that  time. 

6.  \{  the  train  stop  at  a  wood  and  water  station,  and  start  again  in  an  un- 
usual short  time,  or  with  unusual  speed,  or  without  blowing  the  signal  whis- 
tle at  all,  or  suflicieotly  long  before  starting  to  put  persons  on  their  guard, 
and  an  injury  happens  at  the  time  to  a  alave  passenger,  any  one  of  these 
facts  will  be  sufficient  evidence  of  neglect  or  mismanagement,  to  charge  tbo 
Road  for  all  damages  received  at  the  time  by  such  negro. 

Case,  in  Cass  Superior  Court,  and  motion  for  New  Trial. 
Heard  and  decided  by  Judge  Crook,  October  Term,  1859. 

This  was  an  action  on  the  case,  brought  by  Daniel  R. 
Mitchell  against  the  Western  &  Atlantic  Railroad,  to  recover 
damages  for  injuries  received  by  plaintiflF's  slave  on  board  the 
cars  of  defendant. 

From  the  evidence,  it  appeared  that  plaintiff,  with  his  wife 
and  children,  and  about  ten  of  his  negroes,  took  passage  on 
the  Western  &  Atlantic  Railroad  at  Atlanta,  for  Kingston. 
The  negroes  were  paid  for  as  passengerSy  and  went  on  the 
second-class  passenger-cars;  that  somewhere  between  At- 
lanta and  Kingston,  the  train  stopped  a  very  short  time  at  a 
wood  and  water  station,  and,  upon  starting,  one  of  plaintiff's 
negroes  (a  boy  about  ten  or  twelve  years  old)  was  run  over 
by  the  train  and  badly  hurt.     The  train  was  immediately 
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Stopped,  and  tlie  boy  taken  in  and  carried  on  to  a  station 
above,  and  left.  It  did  not  appear,  from  the  evidence,  in  what 
way  he  came  to  be  run  over;  whether  he  had  got  out  and  was 
about  getting  back  into  the  car,  when  it  started  and  ran 
over  him,  or  whether  he  was  standing  c^t  on  the  platfrom  or 
steps,  and  was  thrown  off  upon  the  cars  starting  off.  The 
testimony  was  somewhat  conflicting,  too,  as  to  the  signal 
given  by  blowing  the  whistle  when  the  train  moved  off;  some 
of  the  witnesses  testifying  that  the  train  moved  off  before  the 
signal  was  given ;  others,  that  it  moved  off  simultaneously 
with  the  blowing  of  the  whistle,  and  the  Conductor  of  the 
train,  and  probably  another,  testifying  that  it  moved  off  after 
— ^bat  immediately  after — the  signal  was  given.  The  Jury, 
under  the  charge  of  the  Court,  found  for  the  defendant; 
whereupon,  counsel  for  the  plaintiff  moved  for  a  new  trial, 
upon  the  following  grounds,  to-wit : 

Ist.  Because  the  verdict  of  the  Jury  is  contrary  to  the 
weight  of  evidence. 

2d.  Because  the  Court  charged  the  Jury,  that  to  entitle 
the  plaintiff  to  recover,  some  negligence  on  the  part  of  the 
defendant  must  be  shown  by  proof,  and  that  the  mere  fact  of 
the  injury  having  been  done  to  the  negro  by  his  having  been 
ran  over  on  the  track,  is  not,  of  itself,  prima  facie  evidence 
of  negligence  of  defendant;  and  to  authorize  a  recovery, 
there  must  be  some  other  proof  of  negligence. 

3d.  Because  the  Court  charged  the  Jury,  that  the  liability 
of  defendant  in  the  case  must  be  determined  rather  by  the 
laws  applicable  to  the  carriers  of  passengers,  than  by  those 
applieable  to  carriers  of  goods,  and  that  defendant  must  have 
been  guilty  of  negligence,  or  he  is  not  liable. 

4th.  Because  the  Court  charged  the  Jury,  that  if  the  place 
where  the  cars  stopped,  and  the  negro  was  injured,  (Barrow's 
Station,)  was  a  wood  and  water  station,  and  not  a  place  for 
pa»^ngers  to  get  on  or  off  the  cars,  then  there  was  no  ne- 
e€»sity  for  the  cars  to  stop  longer  than  was  necessary  to  get 
a  soficiency  of  wood  and  water;  and  especially  so,  as  far  as 
Ais  negro  was  concerned,  as  he  had  started  to  go  to  King- 
ston, and  had  no  business  to  get  off  at  the  station ;  and  that 
to  make  the  defendant  liable,  it  must  be  shown  that  he  was 
goiltj  of  more  negligence  than  it  would  have  taken  to  make 
him  liable,  had  the  accident  happened  at  a  passenger  dcpot^ 
and  not  at  a  wood  station. 
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5th.  Because  the  Court  refused  to  charge  the  Jury  as  re- 
quested by  plaintiff,  that  to  neglect  to  exercise  authority  to 
prevent  a  thing,  is,  in  legal  contemplation,  to  permit  it;  and 
if  the  negro  boy  was  placed  under  the  care  and  control  of 
the  oflScers  of  the  Railroad,  it  was  their  duty,  and  they  had 
the  power  and  authority  to  place  him  in  such  a  condition  as 
to  prevent  an  accident,  to  his  injury  accruing;  and  if  they 
failed  to  do  so,  the  Railroad  is  liable,  and  the  plaintiff  enti- 
tled to  recover.  They  may  not  only  use  co,ercion  even  to 
chains,  if  necessary  for  the  protection  of  property  from  peril, 
but  it  is  their  duty  to  do  so.  Humanity  to  the  slave,  as  well 
as  a  proper  regard  for  the  interest  of  the  owner,  alike,  de* 
mand  that  the  rules  of  law  regulating  such  transactions  should 
not  be  relaxed.  The  imprudence  of  slaves  demand  it.  They 
are  incapable  of  self-preservation,  either  in  danger  or  disease, 
and  especially  one  of  the  age  and  size  of  the  boy  William, 
sued  for  in  this  action,  and  this  duty  and  office  devolves  upon 
those  who,  for  the  time  being,  have  the  custody  and  control 
of  the  slave,  and  if  they  fail  fully  to  perform  it,  then  it  be- 
comes the  high  and  solemn  duty  of  Courts  to  enforce  it  by 
the  only  means  in  their  power — a  direct  appeal  to  the  pocket 
of  the  delinquent  party. 

5th.  Because  the  Court  refused  to  charge  the  Jury,  as  re- 
quested by  plaintiff's  counsel,  that  if  the  negro  boy  William 
was  placed  in  the  possession  of,  and  under  the  control  of  the 
proper  oflScers  of  the  Railroad,  and  James  F.  Cooper,  Super- 
intendent of  said  Railroad,  was  in  the  car  with  said  negro 
boy  and  permitted  him  to  go  out  of  the  car,  by  which  he  was 
injured,  the  Railroad  is  liable  for  all  the  injury  done  to  the 
boy  and  the  loss  the  plaintiff  sustained  by  it. 

7th.  Because  the  Court  refused  to  charge  the  Jury,  as  re- 
quested by  plaintiff's  counsel,  that  if  the  cars  stopped  at  a 
w^ood  and  water  station,  and  started  without  blowing  the 
whistle  or  giving  the  usual  signal,  having  stopped  a  much 
shorter  time  than  is  usual  at  such  places;  or  if  the  cars 
started  simultaneously  with  the  blowing  of  the  whistle  or 
giving  the  usual  signal — starting  with  unusual  speed — and  the 
negro  boy  was  injured  by  it,  then  the  Road  would  be  liable 
for  all  the  injury  done  to  the  negro,  and  the  Jury  ought  to 
find  for  the  plaintiff. 

After  argument,  the  presiding  Judge  overruled  the  motion 
for  a  new  trial,  and  counsel  for  plaintiff  excepted,  and  as- 
signs as  error  said  refusal. 
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Akik,  for  plaintiff  in  error. 

WoFFORD,  contra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  first  ground  of  motion  for  new  trial,  that  "the  verdict 
of  the  Jury  was  contrary  to  the  weight  of  the  evidence,'* 
vas  not  argued  or  relied  on,  and  is  not,  therefore,  considered 
bj  this  Court. 

1.  We  cannot  see  that  there  is  any  error  in  the  charge  of  the 
Court  as  stated  in  the  second  ground  for  new  trial.  The  defend- 
ant, in  cases  of  this  sort,  is  only  liable  for  such  injuries  as  . 
result  from  its  mismanagement,  neglect,  or  the  'vant  of  due  I 
care  and  attention.     The  only  question  is,  upon  whom  rest^  -t 
the  burden  of  proof?     And  we  can  see  no  reason  why  it 
should  not,  in  this  case,  as  well  as  in  all  others  of  like  char-  * 
acter,  be  on  lu'm  who  holds  the  affirmative — the  plaintiff.    In 
different  cases,  different  and  various  circumstances  have  been 
held  sufficient  to  change  the  onus :  such  as  the  upsetting  of 
the  coach,  running  off  the  track,  &c.     The  fact  here  relied 
on  is,  that  the   negro  was  a  passenger,   and  was  run  over. 
This,  in  our  opinion,  is  not  sufficient,  for  the  reason,  that  to 
We  been  run  over  as  the  negro  was,  he  was,  necessarily,  not 
in  the  place  where  he  ought  to  have  been;  that  is,  inside  of 
the  car. 

2.  The  defendant  undertook  to  transport  the  plaintiff's 
negro  from  Atlanta  to  Kingston  as  a  passenger.  In  the 
traosit,  the  negro  was  injured.  •  The  responsibility  of  the 
defendant  for  such  injury  to  the  plaiutiff,  "must  be  measured 
by  the  law  which  is  applicable  to  passengers,  rather  than  by 
that  which  is  applicable  to  the  carriage  of  common  goods/' 
for  the  reason,  as  given  by  the  books,  that  the  slave  has 
volition  and  feelings,  which  cannot  be  entirely  disregarded  or 
of»k>oked  in  conveying  him  from  place  to  place.  He  can- 
not be  stored  away  like  a  common  package.  The  carrier  has 
not,  and  cannot  have,  the  same  absolute  control  over  him  that 
.hflQuu  over  inanimate^matter.  In  the  nature  of  things,  and 
in  his  character,  he  resembles  a  passenger,  and  not  a  pack- 
age of  goods.  He  is,  in  fact,  a  passenger,  paid  for  as  a  pae- 
aeiig«r,  and  so  treated  and  held,  not  only  by  defendant,  but 
hj  plaintiff. 
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The  doctrine  of  commoD  carriers,  as  to  goods,  does  not 
apply  to  the  carriage  of  slaves,  and  the  carrier  is  not  liable 
for  the  loss  of,  or  injury  to,  slaves,  unless  the  injury  has  been 
caused  by  the  negligence  or  unskillfulness  of  himself  or  his 
agents. 

3.  From  the  statement  of  the  charge  of  the  Court,  in  fourth 
ground,  the  meaning  of  the  Court  below  is  not  very  clear ; 
but  taking  the  whole  charge  together,  wc  think  the  Court 
meant  simply  to  instruct  the  Jury :  That  if  the  train  stopped 
for  wood  and  water  only,  less  care  or  caution  on  its  part  was 
necessary,  than  if  it  had  stopped  for  the  purpose  of  taking 
on  or  putting  off  passengers ;  and  if  we  are  right  in  our  un- 
derstanding of  that  charge,  there  was  no  error  in  the  instruc- 
tion. 

4.  There  was  no  error  in  the  refusal  of  the  Court  to  give 
ttie  charge  requested  by  counsel  for  plaintiff,  as  stated  in  fifth 
ground  of  motion,  for  the  reason,  that  the  principles  stated 
in  that  request,  although  sound  legal  propositions,  when  ap- 
plied to  the  hirer  of  a  slave,  or  to  one  who  has  the  absolute 
control  of  the  slave  for  the  time,  whose  duty  it  is,  not  only 
to  exercise  proper  care  in  the  ^^supervman''  of  the  slave,  but 
also  ^^to  coerce  him  even  to  chains,  if  necessary  for  the  pro- 
tection of  the  property  from  peril."  Yet,  they  have  no  rele- 
vancy, whatever,  to  this  issue;  for  the  defendants  in  the  car- 
riage of  slaves,  has  no  supervision  or  control  of  them.  The 
slave  has  volition,  the  right  of  locomotion,  and  the  defendant 
has  no  right  to  restrain  him  in  the  exercise  thereof,  by  the  use 
of  chains  or  other  violent  means,  unless  there  has  been  an 
express  stipulation  between  the  parties  to  do  so,  and  this  is 
not  claimed  to  be  the  fact. 

5.  Neither  was  there  error  in  the  refusal  of  the  Court  to 
give  the  charge  requested  in  sixth  ground ;  because,  although 
the  Superintendent,  Cooper,  was  in  the  same  car  with  the 
negro  boy  injured,  yet,  there  is  not  a  particle  of  evidence 
that  Cooper  saw  the  boy  go  out  of  the  car,  or  permitted  him 
to  do  so ;  and  while  we  put  the  decision,  on  this  point,  on 
this  ground,  we  are  not  to  be  understood  as  holding  or  inti- 
mating that  our  decision  would  be  different,  if  it  was  in  proof 
that  he  did  see  the  boy  go  out  and  permitted  him  to  do  so, 
or  rather  did  nothing  to  prevent  him.  What  I  mean  is,  that 
that  is  a  question  we  do  not  decide,  because  not  properly  be- 
fore us;  and  it  will  be  time  enough  to  declare  the  rule  when 
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the  facts  make  the  question.  If  owners  desire  the  prohibi- 
tion of  a  Railroad  to  restrain  the  locomotion  and  volition  of 
a  slave  in  his  transportation,  it  is  easy  to  stipulate  for  such 
innsaal  service,  and  then  there  will  be  no  doubt  as  to  the 
right  and  power  to  supervise  and  control  his  actions,  while 
under  their  care  and  control. 

6.  Some  evidence  was  offered  to  the  Jury,  on  the  trial  in 
the  Court  below,  that  when  the  train  stopped  at  Barrow's 
Station  for  wrood  and  water,  it  started  again  in  an  unusually 
short  time,  with  unusual  rapidity;  also,  that  this  start  was 
made  without  first  blowing  the  whistle,  or,  if  at  all,  not  suffi- 
ciently long,  before  starting,  to  give  warning  thereof  to  per- 
M>DS  in  an  exposed  situation.  If  these  facts  be  true,  or  either 
of  them — of  which  the  Jury  are  to  judge — this  is  such  evi- 
dence of  neglect  or  mismanagement,  on  the  part  of  defend- 
ant, as  charges  it  with  all  loss  or  injury  sustained- by  the 
plaintiff,  in  consequence  of  the  cars  running  over  the  negro 
boy  at  that  time,  unless  the  defendant  can  affirmatively  show 
that  the  injury  to  the  boy  did  not  result  from  this  misman- 
agement or  neglect,  but  from  some  other  cause,  and  for  which 
the  defendant  was  wholly  without  blame  or  fault.  Hence, 
the  Court  below  committed  error  in  the  refusal  to  give  the 
request  to  charge  as  stated  in  the  seventh  ground  of  new 
trial,  with  such  qualification  as  is  here  stated. 

Judgment  reversed. 


PRINCE  AND  STAFFORD  vs.  THE  STATE  OF  GEOR- 
GIA. 

A  rkn  caaaoc  be  coramittecl  without  as  many  as  two  persons  acting  in  execu- 
tioa  of  a  eommon  intent. 

Indictment  for  Riot,  in  Whitfield  Superior  Court.     Tried 
hefore  Judge  Crook,  at  November  Term,  1859. 
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The  plaintiffs  in  error  were  indicted  for  a  riot.  At  the 
trial,  their  counsel  moved  to  quash  the  indictment,  on  the 
ground  that  there  was  no  averment  or  allegation  therein  that 
defendants  committed  any  aot  in  a  violent  and  tumultuous 
manner,  and  because  it  is  alleged  that  they  fought,  or  had  a 
fight  only,  which  does  not,  in  Law,  amount  to  a  riot. 

The  Court  refused  the  motion,  and  defendants  excepted. 

The  testimony  being  closed,  counsel  for  defendants  re- 
quested the  Court  to  charge — 

1st.  That  if  the  defendants  are  guilty  of  an  assault  and 
battery,  or  if  Stafford  acted  in  self-defence,  and  was  justifi- 
able in  what  he  did,  then  they  cannot  be  found  guilty  of  a 
riot. 

2d.  That  a  riot  is  a  disturbance  of  the  public  peace  by  the 
assembling  together  of  two  or  more  persons,  with  an  intent 
mutually  to  assist  each  other,,  and,  either  with  or  without  a 
common  cause  of  quarrel,  do  an  unlawful  act  of  violence,  or 
any  other  act  in  a  violent  and  tumultuous  mi^i^ner. 

3d.  That  to  find  the  defendants  guilty,  the  Jury  must  be- 
lieve that  they  assembled  with  an  intent,  mutually  to  assist 
each  other  in  the  commission  of  an  unlawful  act,  or  some 
other  act  in  a  violent  and  tumultuous  manner. 

4th.  That  if  the  defendants  assemble^  to  fight  with  each 
other,  and  so  fought,  then  the  Jury  should  find  them  not 
guilty,  under  this  indictment  for  a  riot. 

All  of  which  requests  the  Court  refused  to  charge,  but 
charged  that,  in  order  to  convict  the  defendants  of  riot,  the 
Jury  must  be  satisfied  that  they,  either  with  or  without  a 
common  cause  of  quarrel,  did  an  unlawful  act  of  violence,  or 
did  any  other  act  in  a  violent  and  tumultuous  manner ;  that 
this  could  be  done  by  fighting  each  other  back ;  but  if  one  is 
not  guilty,  neither  can  be  convicted.  They  must  convict 
both  or  acquit  both.  The  Court  further  defined,  in  the  lan- 
guage of  the  Penal  Code,  the  offence  of  riot. 

To  which  charge  and  refusal  to  charge,  counsel  for  pris- 
oners excepted. 

The  Jury  found  the  defendants  guilty ;  whereupon,  coun- 
sel for  defendants  moved  for  a  new  trial,  on  the  grounds  of 
error  in  the  rulings,  charge  and  refusal  to  charge,  aforesaid ; 
and  further,  because  the  verdict  was  contrary  to  Law  and 
evidence,  and  the  charge  of  the  Court. 

The  presiding  Judge  overruled  the  motion  for  a  new  trial, 
and  defendants  excepted. 
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JeS8£  a.  Glsnn,  for  the  plaintiffs  in  error. 

Sol.  General  Johnson,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

We  think  that  the  facts  in  this  case  do  not  constitute  a 
riot.  A  riot,  according  to  the  definition  in  our  Code,  is 
where  "  any  two  or  more  persons,  either  with  or  without  a 
eommon  cause  of  quarrel,  do  an  unlawful  act  of  violence,  or 
any  other  act  in  a  violent  and  tumultuous  manner.''  There 
must  be  as  many  as  two  persons,  and  they  must  do  the  same 
act.  To  be  sure,  it  is  not  necessary  that  they  should  do  the 
same  act,  in  the  sense  that,  what  each  one  does,  must  be 
identical  with  what  is  done  by  each  of  the  others.  If  so,  a 
riot  is  an  impossibility ;  for  it  is  impossible  that  the  action 
of  each  shall  not  have  a  certain  individuality  which  will  dis- 
tinguish it  from  the  action  of  all  the  rest.  In  tearing  down 
a  house,  for  instance,  one  rioter  breaks  down  a  door,  and  an- 
other breaks  down  a  window,  and  a  third  merely  hands  a 
erow-bar  to  one  of  his  associates.  Here  each  one's  act  is 
different  from  the  acts  of  the  others,  and  the  act  of  one  of 
than  has  in  it  nothing  of  violence.  But  there  is  an  obvious 
legal  sense  in  which  they  all  do  the  same  act.  The  common 
intent  which  covers  all  the  individual  parts  in  the  action, 
cements  those  parts  into  one  whole,  of  which  each  actor  is  a 
lesponsible  proprietor.  The  part  performed  by  himself  is 
fcis  by  perpetration,  and  the  parts  performed  by  the  others 
tn  execution  of  the  common  intent,  are  his  by  adoption.  The 
principle  is,  that  each  one  adopts  the  performances  of  all  the 
rest  and  adds  them  to  his  own,  and  thus  does  the  whole,  in 
the  sense  of  the  definition,  so  long  as  they  arc  acting  in  exe- 
cution of  a  common  intent,  but  710  longer.  Hence,  there  can-  r 
Qot  be  a  riot  except  where  the  acts  of  as  many  as  two  per- 
soDS  are  cemented  into  one  and  the  same  act,  by  virtue  of 
being  done  in  the  execution  of  a  common  intent.  While, 
therefore,  there  may  undoubtedly  be  a  riot  without  a  common 
cause  of  quarrel,  or  without  any  quarrel  at  all,  there  cannot 
be  a  hot  without  a  common  intent  on  the  part  of  as  many  as 
two  p^Bons  who  do  something  in  execution  of  that  common 
intent.  Now,  the  case  before  us  is  the  simple  one  of  two 
men    fighting  eaeh   other--*Prihce  with  an  intent  to  hurt  yf 
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Stafford,  and  Stafford  with  an  intent  to  hurt  Prince — with 
intents  which,  so  far  from  being  the  same,  were  precisely  the 
opposites  of  each  other.  Prince,  in  making  the  attack,  was 
guilty  of  a  battery^  and  Stafford,  in  returning  it  with  a  rock, 
may  have  exceeded. a  lawful  measure  of  force,  and  so  have 
been  guilty  of  a  battery  also ;  but  certainly  they  were  not 
acting  in  execution  of  a  common  intent,  and  so  were  not 
guilty  of  a  riot.  For  myself,  I  think  it  would  be  a  great 
straining  of  the  Statute  to  hold  that  even  a  pitched  battle — 
a  fight  in  pursuance  of  an  agreement  to  fight — would  consti- 
stitute  a  nof.  But  that  question  is  not  in  this  case;  for 
though  there  is  proof  of  an  agreement  to  fight,  the  proof  is, 
that  the  fight  which  actually  took  place,  was  not  in  execution 
of  that  agreement.  The  agreement  was,  that  they  should 
go  out  of  the  incorporation  and  fight;  but  while  they  were 
going  out  for  the  purpose,  Prince  precipitated  the  fight  by 
giving  the  "damned  lie"  and  striking  a  blow.  Stafford  was 
overtaken  by  a  fight  not  in  the  bargain.  It  may  be  that  a 
riot  was  brewing ;  but  if  so,  Prince  spoiled  the  riot  by  an 
assault  and  battery.  This  view  covers  all  the  grounds  of 
error. 

Judgment  reversed. 


COBB  V9.  EDMONDSON. 

1.  Suit  being  hroiiglil  in  the  name  of  a  Trustee  who  is  removed,  his*  Mu*fe?sor 

MiRy  be  substituted  upon  mot'on,  and  the  cause  proceed. 
*2.  A  husband  is  not  a  competent  witnesv  to  testify  in  respect  to  the  separate 

eMate  of  his  wife,  who  is  a  direct  beneficiary  of  the  action,  nlthoujfh  not  a 

party  to  the  record. 

Assumpsit,  in  Whitfield   Superior   Court.     Tried  before 
Judge  Cbook,  at  October  Term,  1869. 

This  was  an  action  originally  brought  by  Peyton  L.  Wade, 
Trustee  of  Mrs.  Sarah  A.  Powell,  against  Jacob  L.  Cobb,  on 
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hiisbsnd  of  Sarah  A.  Powell,  the  ce^tue  que  tnut.  Defend- 
a&  account  for  flour  sold  and  delivered  to  defendant,  amount- 
ing to  $79  00. 

Upon  the  trial,  plaintiff  introduced,  as  a  witness  to  prove 
the  sale  and  delivery  of  the  flour,  Jacob  S.  P.  Powell,  the 
ant  objected  to  the  witness  on  the  ground  of  incompetency, 
he  being  the  husband  aforesaid.  (It  appeared  that  the  flour 
was  the  product  of  the  separate  estate  of  Mrs.  Powell,  of 
which  Wade  was  Trustee.)  The  Court  over-ruled  the  objec- 
tion, and  allowed  the  witness  to  be  sworn.  To  which  ruling 
defendant  excepted. 

Plaintiff  having  closed,  defendant  moved  for  a  non-suit, 
upon  the  ground  that,  since  the  commencement  of  the  action^ 
Wade,  the  Trustee,  had  been  removed  and  Edmondson  ap- 
pointed in  his  stead,  but  not  made  a  party  plaintiff;  and  that 
the  action  could  not  be  carried  on,  or  maintained  in  the  name 
of  the  removed  Trustee,  Wade.  Whereupon,  plaintifi^s  coun- 
sel moved  to  amend  the  declaration  by  striking  out  the  name 
of  Wade,  and  inserting  the  name  of  Edmondson,  as  plaintiff. 

The  Court  refused  the  motion  for  non  suit,  and  allowed 
plaintiff  to  amend  his  declaration  as  proposed,  and  counsel 
for  defendant  excepted. 

The  Jury  found  for  the  plaintiff,  and  counsel  for  defendant 
iBOved  for  a  new  trial,  upon  the  ground  of  error  in  the  rul- 
ings and  decisions  aforesaid,  which  motion  for  new  trial  the 
Co^  refused,  and  counsel  excepted  and  assigns  said  refusal 
•»  error. 

M.  CuTCHEON,  for  plaintiff  in  error. 

Jesse  A.  Glenn,  Contra, 

By  the  Court, — ^LuMPKlK,  J.,  delivering  the  opinion. 

It  was  no  error  in  the  Court,  to  substitute,  upon  motion, 
the  name  of  the  new  Trustee,  in  the  place  of   the  former 
Tnutee — ^Peyton  L.  Wade — any  more  than  it  would  be  one 
proekiem  amtfj   or  guardian  ad  litem^  in  lieu  of   another, 
which  b  the  evcry-day  practice.     The  Act  of  1859  express- 
ly aQchorizes  it.     It  was  the  Law  before. 

As  to  the  second  error  assigned,  we  are  clear  that  Mr. 
Powell,  the  husband,  was  not  a  competent  witness  to  testify, 
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in  respect  to  the  separate  estate  of  his  wife,  although  she 
was  not  the  party  to  the  record,  but  yet  the  direct  benefi- 
ciary of  the  suit;  and  all  the  authorities  concur  upon  this 
point.  (1  Gfreenlf.  Ev.  §  341.  1  Burr,  424;  4  F.  Rep. 
678;  6  Beav.  443;  6  Bin.  483;  2  Stark  an  Co,,  Parti. 
550,  551.)  He  is  excluded,  not  so  much  on  the  score  of  in- 
terest and  the  temptation  to  commit  perjury,  but  upon  a 
great  ground  of  public  policy — the  preservation  of  domestic 
peace  and  conjugal  confidence. 

For  admitting  the  evidence  of  Mr.  Powell,  the  husband, 
the  Judgment  of  the  Circuit  Court  must  be  reversed. 


McGINNIS  v9.  CHAMBERLAIN,  MILLER  &  CO. 

I.  N.  McD.  applied  to  S.  McG.  to  become  his  security  on  a  note  to  G.  M.  &  Co. 
not  naming  any  amount;  McG.  replied  by  letter,  authorizing  McD.  to  sign  bis 
name  to  such  note  as  a^curily.  Suit  afterwards  being  brought  on  this  note. 
McG.  plead  fion  Mt  faetnm.  On  the  trial  of  that  is8ue,  it  was  proper  for 
the  Court  to  let  the  note  bo  read  to  the  Jury  on  proof  of  a  conversation  be- 
tween McD.  and  McG.,  in  which  MoG.  distinctly  admitted  writing  the  letter 
giving  the  authority  to  McD.  to  sign  bis  name.  &:c.,  and,  on  the  further  ad- 
mission by  McG.,  that  McD.  was,  by  the  permission  and  consent  of  Mc6., 
in  the  constant  habit  of  signing  McG.'s  name  as  security  for  him  whenever 
he  chose  to  do  so. 

2.  The  Jury  having  returned  a  verdict  against  McG.  on  this  proof,  such  ver- 
dict was  not  so  decidedly  against  the  weight  of  evidence  as  to  require  the 
Court  to  grant  a  new  trial. 

Complaint,  in  Gordon  Superior  Court.  Tried  before  Judge 
Cbook,  at  October  Term,  1869. 

This  was  an  action  by  Chamberlain,  Miller  &  Co.,  of 
Charleston,  South  Carolina,  against  Newton  McDill,  princi- 
pal, and  Stephen  McGinnis,  security  on  a  promissory  note 
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for  $1,168  00,  payable  eight  months  after  date,  and  dated 
Charleston,  South  Carolina,  June  11th,  1856. 

McGinnis  defended  the  action,  and  pleaded  the  general 
issue,  that  he  never  signed  said  note,  ^?hieh  plea  he  verified 
by  his  oath. 

Plaintiffs  read,  in  evidence,  the  deposition  of  Charles  H. 
Smith,  who  testified  that  he  had  the  note  sued  on  in  his  pos- 
session, and  first  had  a  conversation  with  McGinnis  about  the 
winter  of  1857-58.  Told  him  the  note  would  soon  be  due; 
he  asked,  "What  note?" — ^witness  told  him  the  note  he  had 
signed  with  McDill  to  plaintiffs,  for  $1,168  00.  McGinnis 
said  he  never  signed  any  such  note.  The  next  day,  witness 
went  with  McGinnis  to  McDill's  house,  and  witness  asked 
McDill  how  came  McGinnis'  name  to  that  note.  McDill 
said  he  signed  it  for  McGinnis.  McGinnis  said,  "Newton, 
how  came  you  to  do  so?'*  McDill  replied,  "Why  Stephen, 
TOO  wrote  me  to  do  it."  McGinnis  replied,  "No,  I  never." 
McDill  said,  "  Why,  Stephen,  I've  got  your  letter  now,  and 
vou  know  you  wrote  me  to  sign  your  name  to  that  note." 
if cGinnis  said,  "I  know,  Newton,  you  wrote  me  that  you 
eonld  get  further  time  on  the  Charleston  debt,  if  I  would 
sign  with  you,  but  you  never  naml^d  such  an  amount  as  that. 
I  thought  it  was  some  debt  of  two  or  three  hundred  dollars, 
ind  I  wrote  you  to  sign  my  name."  McDill  said,  "Well, 
Stephen,  I  did  not  write  you  any  amount  at  all,  and  you 
know  I've  been  signing  your  name,  for  several  years,  as  my 
security  whenever  I  needed  security,  and  you  know  you  au- 
thorized me  to  do  it,  and  you  never  objected  before."  Mc- 
Ginnis said,  "Well,  Newton,  that's  so,  but  things  are  squally 
now,  and  I  am  going  to  swear  off  every  one  I  can.  I  don't 
intend  to  pay  this  note — I  am  going  to  take  care  of  myself." 

Plaintiffs  then  offered,  in  evidence,  the  note  sued  on,  to 
the  introduction  of  which  defendant  objected.  The  Court 
orer-nded  the  objection,  and  admitted  the  note,  to  which  rul- 
ingdefendant  excepted. 

The  case  was  submitted  upon  the  foregoing  testimony,  and 
the  charge  of  the  Court,  and  the  Jury  found  for  the  plain- 
tifi  the  amount  of  the  note ;  whereupon,  counsel  for  McGin- 
nis moved  for  a  new  trial,  upon  the  grounds,  that  the  ver- 
(fiet  was  contrary  to  Law  and  the  evidence,  and  the  charge 
of  the  Court,  and  because  the  Court  erred  in  admitting  the 
note  in  evidence  under  the  facts  and  proof. 
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The  presiding  Judge  refused  the  motion  for  a  new  trial, 
and  counsel  for  McGinnis  excepted. 

Dabney,  for  plaintiff  in  error. 

Cooper,  Contra. 

By  the  Court, — ^Lton,  J.,  delivering  the  opinion. 

1.  Whether  Newton  McDill  was  authorized  to  sign  the  name 
of  plaintiff  in  error  to  the  note  sued  on,  as  security  for  the 
said  McDill,  so  as  to  charge  the  plaintiff  in  error  with  pay- 
ment, was  a  question  for  the  consideration  of  the  Jury  solely. 
That  was  the  issue  that  they  were  to  try.  The  evidence  of 
Charles  H.  Smith,  read  to  them  on  the  part  of  defendant,  in 
support  of  that  proposition,  was  sufficient  to  let  the  note  go 
to  the  Jury  to  be  considered  by  them  in  connection  with  that 
evidence.  The  Court  below,  therefore,  properly  over-ruled 
the  objection  to  its  admissibility. 

2.  Was  the  verdict  strongly  and  decidedly  against  the 
weight  of  evidence?  We  think  not.  In  the  conversation 
that  occurred  between  MoDill  and  plaintiff  in  error,  in  the 
presence  of  the  witness — the  note  in  controversy  being 
before  the  parties — McDill  said  to  plaintiff  in  error: 
"Why,  Stephen,  I've  got  your  letter  now,  and  you  know  you 
wrote  me  to  sign  your  name  to  that  note" — ^the  one  in  suit — 
to  which  McGinnis  replied,  "I  know,  Newton,  you  wrote  me 
that  you  could  get  further  time  on  the  Charleston  debt  if  I 
would  sign  with  you,  but  you  never  named  such  an  amount  as 
that.  I  thought  it  was  some  debt  of  two  or  three  hundred 
dollars,  and  I  wrote  yovu  to  sign  my  name.''  Here  was  a 
plain,  open,  and  unqualified  admission  that  McDill,  the  prin- 
cipal, had  made  application  to  him  to  sign  his  name  to  this 
identical  debt,  for  the  purpose  of  getting  further  time  on  it, 
and  that  he  had  authorized  McDill  to  sign  his  name  thereto. 
How  much  stronger  evidence  could  have  been  given  of  Mc- 
Dill's  authority  to  make  the  signature  ?  It  is  true,  that  Mc- 
Ginnis said,  in  giving  that  authority,  that  he  thought  the 
debt  was  a  much  smaller  one,  but  he  did  not  pretend  that  he 
made  any  such  limitation,  or  qualification,  in  his  written  au- 
thority to  sign  his  name  to  that  note.  And  if  he  honestly 
thought  at  the  time,  that  the  debt  was  a  much  smaller  one, 
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sach  thought  can  not  save  him  from  the  effect  of  an  open  and 
unqualified  authority  to  McDill  to  make  the  signature  for 
kirn.  But  the  testimony  does  not  end  here.  McDill  replies 
to  McGinnis,  "'Well,  Stephen,  I  did  not  write  you  any 
amount  at  all,  and  you  know  IVe  been  signing  your  name  for 
several  years  as  my  security,  whenever  I  needed  security, 
and  you  know  you  authorized  me  to  do  it,  and  you  never  ob- 
jected before."  McGinnis  said,  in  reply  to  this  whole  state- 
ment, from  beginning  to  end,  "  TTeH,  tJewton^  that*8  «o,"  ^c. 
One  of  the  tests  for  determining  whether  a  signature  to  a 
paper  of  this  kind  is  authorized  or  not,  is  this:  Would  the 
party  actually  signing  the  name  of  the  third  person,  in  an 
indictment,  be  guilty  of  forgery?  Try  this  case  by  that  test, 
jind  would  it  be  possible  to  legally  convict  McDill  of  forgery 
ill  signing  the  name  of  McGinnis  to  that  note,  as  his  security 
•»a  the  same  ?  No  one  would,  for  a  moment,  hesitate  in  say- 
ing that  he  could  not  be — and  why?  Because  McGinnis  au- 
thorized him  to  do  so.  Yet  it  is  either  McGinnis'  act,  and 
mast  be  so  treated,  or  McDill  is  guilty  of  forgery.  In  any 
point  of  view  that  we  look  at  this  case,  the  verdict  of  the 
Jury  is  not  strongly  and  decidedly  against  the  weight  of  evi- 
dence, but  it  is  well  supported  by  the  evidence,  and  any  otli- 
«T  verdict  would  have  been  against  the  evidence. 


WARE  vs.  CRAVEN. 

Tr*-  Tertiict  ij»  tauppotlnsd  by  the  evidence. 
»'    111  tiriler  to  obtain  a  eeriiorari  from  a  Jualire-^'  ('>ir-        •    '.•' i-*  ^i-.ihmV  m 
fH-  priiton  need  not  l»«  verified  by  affidavit 

Certiurari^  in  Gordon  Superior  Court.     Decision  by  Judge 
<:aooE,  at  October  Term,  1859. 

R.  W.  Graven  brought  suit  in  a  Justice*'  Court,  against 
4 
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£.  P.  Ware,  guardian  of  Miss  Eliza  Applebej,  a  minor,  on 
an  account  for  work  done  and  services  rendered  as  a  dentist, 
for  Miss  Applebey.  At  the  first  trial  in  the  Justices'  Court, 
plaintiff  recovered  judgment  for  the  amount  of  his  account. 
The  defendant  appealed,  and  upon  the  trial  on  appeal,  the 
same  testimony  offered  on  the  first  trial  was  again  submitted, 
to-wit:  TheaflSdavit  of  plaintiff,  in  support  of  his  account, 
and  the  counter-aflSdavit  of  defendant,  as  provided  by  Law, 
in  cases  where  the  plaintiff  in  suits  in  Justices'  Courts  resides 
out  of  the  county  in  which  the  suit  is  brought:  the  plaintiff 
here  residing  in  the  county  of  Cass,  and  the  defendant  in  the 
county  of  Gordon.  Plaintiff  further  offered  and  read  in  evi- 
dence the  depositions  of  Mr.  and  Mrs.  Chum,  who  proved 
that  Miss  Applebey  was  boarding  at  their  house  at  the  time 
the  work  was  done;  that  she  was  suffering  very  much  with 
her  teeth,  and  at  her  request,  plaintiff  was  sent  for,  and  exe- 
cuted the  work  for  her,  which  is  charged  in  the  account  sued 
on ;  that  Miss  Applebey  said  at  the  time,  that  it  was  her 
mother's  wish  that  her  teeth  should  be  plugged ;  she  did  not 
complain  of  her  teeth  afterwards,  and  are  of  opinion  that  she 
was  benefitted  by  having  her  teeth  plugged. 

Upon  this  proof,  the  Jury  found  for  the  defendant.  Where- 
upon, plaintiff  applied  for,  and  sued  out,  a  certiorari  to  have 
said  verdict  reviewed  and  set  aside,  upon  the  ground  that  the 
same  was  contrary  to  the  evidence. 

At  the  trial  before  Judge  Crook,  counsel  for  Ware  moved 
to  dismiss  the  certiorari^  upon  the  ground  that  plaintiff  had 
not  made  afBdavit  of  the  truth  of  the  facts  set  forth  in  his 
petition  for  certiorari^  as  required  by  Law.  The  Court  over- 
ruled the  motion,  holding  that  the  affidavit  made  was  suffi- 
cient.    To  which  ruling  counsel  for  Ware  excepted. 

The  Court  further  held,  that  the  verdict  was  contrary  to 
the  evidence,  and  ordered  the  same  to  be  set  aside,  and  that 
a  new  trial  be  had.  To  which  decision  counsel  for  Ware  ex- 
cepted. 

G.  J.  Fain,  for  plaintiff  in  error. 

Phillips,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion.    - 
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1.  We  do  not  agree  with  the  preeiding  Judge,  that  this 
verdict  in  favor  of  the  defendant  in  the  Justices'   Court  is 
against  the  evidence.     The  only  evidence  which  the  plaintiff 
there  had  to  carry  it  the  other  way,  was  his  own  affidavit,  and 
the  testimony  of  Mr.  and  Mrs.  Chum.     As  to  his  own  affi- 
davit, it  was  mot  by  a  counter-affidavit  by  the  defendant,  and 
no  reason  is  shown  in  the  case  why  the  Jury  should  not  have 
believed  the  defendant  rather  than  the  plaintiff.     As  to  the 
testimony  of  Mr,  and  Mrs.  Chum,  it  covers  only  one  p'iint 
among  several,  which  were  necessary  for  the  plaintiff  to  es- 
tablish, in  order  to  recover.     They  state  that  he  did  the 
work,  and  that  it  relieved  the  young  lady's  toothache.     This 
is  the  whole  proof.    Now,  aside  from  his  own  affidavit,  which 
the  Jury  considered  to  be  overcome  by  the  counter-affidavit 
of  the  defendant,  the  plaintiff  had  no  proof  as  to  how  much 
the  work  was  worth,  and  none  to  show  that  the  work  was 
suitable  to  the  young  lady's  estate  and  condition  in  life — the 
salt  being  against  her  guardian.     It  was  said  that  any  girl^ 
with  or  without  an  estate,  has  a  right  to  get  relievea  of  a 
toothache  and  make  her  guardian  pay  for  it.    If  this  doctrine 
is  conceded  in  favor  of  gallantry,  (and  it  can  hardly  be  con- 
ceded on  any  other  score,)  still,  some  care  must  be  taken  not 
to  make  the  guardian  pay  for  anything  but  relieving  the 
toothache.     Now,  it  is  very  possible  that  the  toothache,  in 
this  young  lady's  case,  could  have  been  relieved  as  the  tooth- 
ache of  her  grandmother  had,  no  doubt,  often  been  relieved, 
by  a  plug  of  cotton,  with  a  little  laudanum  on  it,  instead  of 
fine  plugs  of  gold.      We  think  the  Jury  were  authorized  to 
find  the  verdict  which  they  found. 

2.  We  do  not  think  that  there  was  any  necessity  to  verify, 
by  affidavit,  the  statement  of  facts  in  the  petition  for  certio- 
rari, in  order  to  obtain  the  writ;  and  we  concur  with  the 
Judge,  in  his  refusal  to  dismiss  the  certiorari  for  the  lack  of 
SDcfa  an  affidavit. 
Judgment  reversed- 
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MADDOX  v».  BOS  WELL. 

.V  physician  who  was  practicing  at  the  date  of  the  Act  of  1817,  which  revived 
the  Act  of  1825,  to  regulate  the  licensing  of  Physicians  in  this  State.  &c..  i* 
«  f|ualified  pbystciaO;  and  may  collect  his  ncconnt  for  medical  ^ervicey. 

Complaint,  in  Catoosa  Superior  Court.  Tried  before 
ladge  Crook,  at  November  Term,  1859. 

This  was  an  action  by  Doctor  George  B.  T.  Maddox, 
against  William  M.  Boswell,  on  an  account  for  board  and 
medical  services,  rendered  by  plaintiff  for  defendant. 

The  defendant  pleaded  the  general  issue,  and  that  plaintiff 
\vas  not  a  practicing  physician,  entitled,  by  Law,  to  charge 
and  recover  for  the  services  rendered,  never  having  obtained 
a  license  to  practice,  as  required  by  Statute,  in  such  case 
made  and  provided. 

At  the  conclusion  of  the  testimony,  plaintiff*^  counsel  re- 
quested the  Court  to  charge  the  Jury :  That  if  the  plaintiff 
was  a  practicing  physician  at  and  before  the  passage  of  the 
Act  of  1847,  and  up  to  that  time,  (the  time  of  trial,)  and 
has  proved  his  account,  then  he  is  entitled  to  recover.  Which 
charge  the  Court  refused  to  give,  but  charged:  "That  the 
Act  of  1847  revived  the  Act  of  1825,  and  excepts  from  its 

r ration  the  graduates  of  Botanic  Medical  Colleges,  and 
licentiates  of  a  legally  established  board  of  physicians ; 
and  although  plaintiff  was  practicing  medicine  before  the  Act 
of  1847,  he  could  not  recover,  unless  he  came  within  the  ex* 
ception  of  that  Act,"  &c. 

The  Jury  found  for  the  plaintiff  $71,  being  the  amount  of 
items  in  the  account,  other  than  for  medical  services.  Where- 
upon, counsel  for  plaintiff  moved  for  a  new  trial,  on  the 
j^ound  that  the  verdict  was  contrary  to  Law  and  the  evi- 
dence, and  that  the  Court  erred  in  its  charge,  and  refusal  to 
(Aarge,  as  above  stated. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff  excepted. 

Cabuthbrs  ;  Dodson,  for  plaintiff  in  error. 

Suvtoh;  J.  A.  Glenn,  contra. 
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By  the  Court — ^Lyon,  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is,  Whether  the  plaintiiT,  as 
an  unlicensed  practicing  physician,  has  a  right  to  sue  for,  and 
recover  that  part  of  the  account  declared  on,  which  is  made 
ap  of  professional  services  rendered  defendant,  on  proof  of 
the  same — he  (the  plaintiff)  having  been  a  practicing  physi- 
cian at  the  date  of  the  Act  of  1847,  reviving  the  Act  of 
1825,  to  regulate  the  licensing  physicians  in    this  State? 

This  identical  question  was  made  and  decided  affirmatively 
by  this  Court  in  Newsom  vs,  Lindsey^  adm'r,  21   Ga.^  865. 

We  sec  nothing  in  the  present  case  to  induce  a  change  of 
the  construction  of  those  acts  given  by  the  Court  in  that  case. 
For  my  own  part,  I  would  not  consent  to  a  change  of  that 
eoastruction,  were  I  convinced  that  it  was  an  crioneous  in- 
terpretation of  the  Law,  for  the  reason,  that  I  believe  it  ii 
the  true  policy  of  this  Court,  as  well  as  the  spirit  in  which 
it  was  organized  by  the  people  of  Georgia,  that  a  principle 
once  decided,  that  is  not  in  conflict  with  a  Statute  of  the 
Stae,  should  stand  as  Law,  and  be  conclusive  in  all  subse- 
quent adjudications  and  judicatories  in  this  State,  until  re* 
pealed  or  changed  by  the  Legislature  of  Georgia. 

And  as  the  charge  of  the  Court  below  to  the  Jury  on  this 
question,  and  his  refusal  to  charge  as  requested  by  counsel 
for  plaintiff,  was  directly  in  conflict  with  that  decision,  the 
judgment  must  be  reversed  on  that  ground.  The  Court 
ehoald  have  charged  the  Jury  as  reque^^ted. 

Counsel  for  defendant  insisted,  that  to  entitle  the  plaintiff 
to  the  benefit  of  the  exception,  it  was  necessary  for  him  to 
sho<r,  by  proof,  that,  although  a  practicing  physician,  he  feU 
within  some  one  of  the  different  schools  or  classes  of  prac(j- 
tiooers  expressly  named  by  some  one  of  the  several  Statutes 
en  this  subject.  The  Statute  makes  no  such  distinction.  To 
recover  for  b:s  services,  he  must  show  that  he  was  ^^a  prac- 
ticing physician"  at  the  passage  or  revival  of  the  Act  of 
1^2-j.  If  he  does  that,  no  matter  what  school  or  class  he 
belongs  to,  he  is  within  the  exception,  and  entitled  to  recover. 

JiKlgment  reversed. 
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NEAL  v8.  WM.  N.  &  WRIGHT  BOOKOUT. 

1  The  preliminary  issue  authorized  by  the  Act  of  ls55-'6.  to  traverse  tlir 
truth  of  the  affidavit  in  relation  to  the  gronnd  upon  which  the  attachment 
i!*9aed,  mupt  be  tendered  at  the  return  Term  of  the  >itiachment. 

2.  Where  the  issue  traversing  the  truth  of  the  ground  upon  which  the  attach- 
ment was  issued,  was  tendtred  at  the  trial  Term  of  ihe  atttu'bment,  and  ilir^- 
aUowed  by  the  Court,  an  appeal  upon  the  merits,  does  not  carry  up  thin 
preliminary  question. 

Attachment,  in  Gordon  Superior  Court.  Tried  before 
Judge  Crook,  at  October  Term,  1859. 

Thomas  Neal  sued  out  an  attachment  against  the  defend- 
ants, the  Bookouts,  on  the  ground  that  they  abscond.  The 
debt  sued  for  was  a  promissory  note  for  0295,  and  the  at- 
tachment issued  the  18th  May,  1857,  returnable  to  the  July 
Term,  1857,  of  the  Inferior  Court  of  Gordon  county.  At 
that  Term  of  the  Court,  nothing  was  done,  except  the  filing 
of  the  declaration,  as  provided  by  Law.  At  the  January 
Term,  1858,  the  defendants  appeared  and  traversed  the 
ground  upon  which  the  attachment  had  issued,  to-wit :  that 
they  "  abscond.'*  At  the  same  Term  of  the  Court,  and  with- 
out trying  the  issue  presented  by  the  traverse,  the  defendants 
confessed  judgment  to  the  plaintifiF,  for  the  amount  of  the 
note  sued  for,  reserving  the  right  of  appeal.  Upon  the  trial 
on  the  appeal,  the  Jury  found  '*  against  the  issuing  of  the  at- 
tachment/' This  verdict  was  rendered  at  the  October  Term, 
1859,  of  Gordon  Superior  Court.  Whereupon,  plaintiff 
moved  for  a  new  trial,  upon  the  following  grounds,  viz : 

1st.  Because  the  Court  erred  in  allowing  the  traverse  of 
the  ground  on  which  the  attachment  issued — said  traverse  not 
having  been  filed  at  the  Term  to  which  the  attachment  was 
returnable.  (The  traverse  was  allowed  by  the  defendants^ 
swearing,  that,  being  absent  from  home  at  the  time  of  suing 
out  the  attachment,  and  at  the  return  Term  of  the  same,  they 
had  no  knowledge  of  the  existence  of  the  attachment,  and 
that  was  the  reason  why  the  traverse  was  not  filed  at  the  re- 
turn Term  thereof.) 

2d.  Because  the  Court  erred  in  charging  the  Jury,  that  if, 
from  the  evidence,  they  believed  that  the  defendants,  Book- 
outs, were  just  gone  from  home  at  the  time  of  suing  out  the 
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attachment,  to  Bell  some  property,  and  left  their  land,  families 
and  other  property  in  the  county  of  Gordon,  having  a  resi- 
dence in  the  county  of  Gordon  all  the  time,  that  they  might 
find  the  issue  in  favor  of  the  defendants. 

3d.  Because  the  Court  erred  in  charging  the  Jury,  that  if, 
daring  the  absence  of  the  defendants  out  of  the  County  or 
State,  the  plaintiff  could  have  had  legal  service  perfected  by 
leaving  a  copy  of  a  declaration  and  process  at  the  most  no- 
torious place  of  abode  of  the  defendants,  and  that  their  land, 
families  and  other  property  remained  in  Gordon  county,  that 
then  they  would  be  authorized  to  find  the  issue  in  favor  of 
the  defendants. 

4th.  Because  the  Court  erred  in  charging  the  Jury,  that 
if,  from  the  evidence,  they  believed  that  defendants  did  not 
leave  Gordon  county  with  a  view  of  avoiding  the  service  of 
ordinary  process  upon  them  or  secreting  themselves,  but  only 
left  for  the  purpose  of  selling  their  stock,  and  not  changing- 
their  residence,  they  would  be  authorized  to  find  the  issue  in 
favor  of  the  defendants. 

5th.  Because  the  Court  erred  in  ordering  the  attachment 
dismissed  upon  the  finding  of  the  Jury,  iM>tice  having  been 
^rved  upon  the  defendants  after  their  return,  but  not  within 
ten  days  of  said  judgment. 

6th.  Because  the  finding  of  the  Jury  in  said  case  is  strongly 
and  decidedly  against  the  weight  of  the  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  on  all  the 
graund-s  therein  taken,  and  counsel  for  plaintiff  excepted. 

Milder  and  Phillips,  for  plaintiff  in  error. 

F.iix,  coittra. 

Bf/  the  Cowt. — Lumpkin,  J.,  delivering  the  opinion. 

The  thirty- first  section  of  the  Attachment  Act  of  1855-'6 

tleelarc<,  that  it  shall  be  lawful  for  the  defendant  in  attach- 

nient  to  traverse  the  truth  of  the  aflSdavit,  in  relation  to  the 

gronmU  apon  which  the  attachment  has  issued,   ^'atthcn- 

tum  Term  of  the  attachment ;"  and  the  issue  thus  formed  is 

to  be  tried  at  the  first  Term,  unless  good  cause  be  shown  for 

a  continuance,  and  either  party  being  dissatisfied  with  the 

rertlict,  is  entitled  to  appeal.     (Pamphlet,  p,  33.) 


\ 
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Can  the  traverse  thus  authorized  be  allowed  at  any  other 
than  the  return  Term  of  the  attachment  ?  We  think  not. 
Nor  does  this  construction  of  the  Statute  work  any  serious 
detriment  to  the  defendant.  He  may  still  come  in  and  de- 
fend the  case  upon  the  merits. 

But  in  diis  case,  there  is,  we  apprehend,  a  fatal  objection 
to  the  proceeding.  The  attachment  was  returnable  to  the 
'July  Term,  1857,  of  the  Inferior  Court.  At  the  trial  Term, 
in  January  thereafter,  the  traverse  was  tendered  and  disal- 
lowed by  the  Court;  and  thereupon,  the  defendant  confessed 
judgment  to  the  plaintiff  fur  his  deht^  reserving  the  right  of 

appeal,  which  was  duly  entered.     But  this  appeal  did  nt»t,  of 
^course,  take  up  the  traverse.     It  remained  where  it  was  left 

in  the  Court  below,  no  certiorari  being  sued  out  to  reverse 

the  judgment  of  the  Inferior  Court,  in  refusing  to  allow  the 

traverse  to  be  filed  at  the  appearance  Term  of  the  attach* 
«nent,  and  no  attempt  being  made  to  carry  it  up  by  appeal. 

For,  we  repeat,  the  defendant  did  not  confess  for  the  debt; 

and  further,  that  he  absconded^  with  liberty  of  appeal,  but 

for  the  debt  only. 

How  does  th's  issue  come  up,  then,  and  be  treated  as  upon 

the  appeal  ?     The  whole  proceeding  was  coram  non  judice 

And  void. 

This  being  so,  it  is  useless  to  consider  the  charge  of  the 

Court.     The  case  must  be  reinstated,  and  a  trial  had  upon 

the  merits — ^upon  the  appeal.     It  is  too  late  to  tak^  up  and 

try  the  prel  minary  question,  as  to  whether  or  not  there  was 

ffround  for  the  attachment. 
Judgment  affirmed.     . 
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JONES  v».  THE   WILLS   VALLEY  RAILROAD   CO. 

1.  The  Slate  v*.  Deart^  i)  (7a.  JK/y.,  400,  and  Arnixtrang  vs.  Tim  Ogleihorpr 
Brit/ge  ^  Turtfjti'Ae  Co,  IS  Ga.  Rrj).^  GOU,  realfirnied. 

'1  li  would  >eein,  tlifil  where  the  land  of  a  citizen  i^  taken  to  build  a  Railroad 
■fain»t  hist  wilL  be  ^hould  lie  (viid  its  vntne.  in  coiu,  according  to  quality* 
lonn  and  lofalton.  But  if  the  owner  «el«  up  a  chttui  lor  apprehended  eviU 
aod  locunvtrnient-esi.  the  incidental  benetits  which  he  receiver  Ironi  the  loca- 
tion of  the  Kuad  u|M>n  hi«  property,  should  be  allowed,  liy.way  of  reduction 
of  the  daiua]$r»  so  cUimed. 

Assessment  of  Damages,  in  Dade  Superior  Court.  Tried 
before  Judge  Crook,  at  June  Term,  1859. 

This  was  a  proceeding  to  assess  damages  sustained  by 
Junes  II  Jones,  for,  and  on  account  of,  the  right  of  way  for 
the  construction  of  a  Railroad  through  hi;3  land. 

Upon  the  trial  on  the  appeal,  counsel  for  Jones  (the  Rail- 
road being  the  appellant)  moved  to  dismiss  the  appeal,  upon 
the  ground  that  the  same  was  not  taken  within  the  time  pre- 
scribed by  Law.  The  Statute  providing  "That  the  award 
of  a  majority  of  the  appraisers,  in  writing,  shall  operate  as  a 
jtxdgment  for  the  amount  against  the  (Jompai.y,  »nd  shall  be 
enforced  by  an  execuiion  from  the  Inferior  t  ourt,  with  the 
right  of  appeal  to  either  party,  to  be  tried  by  a  special  Jury 
as  other  appeals,  at  the  next  Term  of  the  Superior  Court 
thereafter/*  That  the  award,  in  this  case,  was  made  in 
writing,  and  signed  by  the  appraisers  on  the  15th  day  of  No- 
Tember,  1858,  and  the  appeal  was  not  entered  until  the  14th 
day  of  December  thereafter,  which  being  more  than  four  days 
from  the  date  of  the  award,  rendered  said  appeal  illegal. 
The  Court  refused  to  dismiss,  and  plaintifi',  by  his  counsel, 
excepted. 

Plaintiff  then  proved  by  the  Chief  Engineer  of  the  Cora- 
paoj,  the  location  of  the  Road  through  his  land,  and  the  ap- 
IHi>priation  theicfor  of  two  acres  of  his  land;  ihat  there 
wodd  be  an  embaiikment  through  plaintiff's  field,  varying 
from  two  to  Dine  feet  high. 

Zacbariab  0*N£AI«  sMorn,  testified,  that  he  thought  the 
hod  damaged  $8oO. 

Mr.  Dearbebry  testified,  that  he  thought  the  land  was 
damaged  $800  or  $1,000. 
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B.  F.  Pace  thought  the  land  damaged  $1,200. 

Hugh  L.  W.  Allison  thought  it  damaged  $400  or  $500, 
and  also,  that  the  land  was  wonh  as  much  after,  as  before,  the 
Road  was  built. 

Plaintiff  here  closed,  and  defendant  introduced  no  evi- 
dence. 

After  argument,  counsel  for  the  Road  requested  the  Court 
to  charge  the  Jury — 

1st.  That  the  fact  of  the  defendant  being  a  corporation, 
should  have  no  influence  on  their  minds  in  making  up  their 
verdict,  but  that  they  should  decide  and  find  on  the  same 
principles  as  if  the  case  was  one  between  man  and  man. 

2d.  That  the  question  to  be-determined  was,  how  much  dam- 
age the  plaintiff  had  sustained  by  the  appropriation  of  his 
land  for  the  purposes  of  the  Road?  And  in  the  determina- 
tion of  this  question,  the  Jury  must  deduct  from  the  amount 
of  damages  the  enhanced  value  of  the  remainder  of  the  land, 
caused  by  the  construction  of  the  Road. 

3d.  That,  if  the  plaintiff's  land  is  worth  as  much  with  the 
Road  upon  it  as  it  would  be  without  it,  he  is  not  entitled  to 
recover  any  damages. 

4th.  That  all  the  defendant  is  required  to  do  is,  to  make 
just  compensation  for  the  land  appropriated,  and  is  not  bound 
to  do  so  in  money,  but  may  do  so  by  enhancing  the  value  of 
the  remainder  of  the  land. 

5th.  That  if  the  Jury  think,  from  the  evidence,  that  plain- 
tiff is  not,  in  fact,  injured,  they  must  find  for  the  defendant. 
That  the  great  question  is,  has  the  plaintiff  been  damaged, 
and  if  so,  how  much? 

6th.  That  if,  from  the  testimony,  the  Jury  believe  that 
plaintiff\s  land,  without  the  contemplated  Road,  was  worth, 
for  instance,  $2,500,  and  after  the  appropriation  of  a  certain 
amount  for  the  right  of  way,  the  remainder,  by  reason  of  the 
Road,  is  worth  as  much  as  the  whole  witl^out  the  Road,  say 
$2,500,  then  plaintiff  is  not  entitled  to  recover  anything. 

7th.  That  the  burden  is  on  the  plaintiff  to  show  that  he  in 
(iamaged ;  and  although  he  may  not  be  as  much  benefitted  as 
his  neighbor  through  whose  land  the  Road  may  not  pass,  this 
is  no  reason  why  he  should  have  damages  from  the  defend- 
ant. 

8th.  That  the  fee-simple  to  the  land,  which  defendant  ac- 
quires by  virtue  of  their  decision,  is  no  more  than  the  rigHt 
of  way  for  the  construction  of  the  Road. 
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9th.  That  the  award  made  by  the  arbitrators  in  the  case 
is  to  have  no  influence  witlv,tbem  in  making  up  their  verdict. 

10th.  That  the  Jury  are  to  consider  the  question  of  the 
value  of  the  land  as  if  the  plaintiff  wished  to  sell,  and  de- 
fendant wished  to  buy.  That  the  Road  is  not  to  be  consid- 
ered a  wrong-doer,  but  as  a  fair  purchaser  in  the  market. 

All  of  which  the  presiding  Judge  charged  as  requested, 
and  to  all  of  which  counsel  for  plaintiff  excepted. 

The  Jury  found  for  the  plaintiff  three  hundred  dollars. 

And  counsel  for  plaintiff,  therefore,  tender  their  bill  of  ex- 
ceptions, assigning  as  error  the  rulings  and  charge  aforesaid. 

KoBERT  H.  Tatum,  for  plaintiff  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

As  to  the  appeal,  not  having  been  entered  in  time,  the  first 
point  made  in  the  bill  of  exceptions,  that  point  is  settled 
against  the  plaintiff  in  error,  in  Armstrong  against  The  Ogle- 
thorpe Bridge  ^  Turnpike  Company^  (18  Oa.  Eep,,  609  ;) 
md  The  State  vs.  Dean,  f9  Oa.  Rep.,  400.) 

The  main  question  to  which  our  attention  has  been  called 
by  the  learned  counse  is.  What  shall  be  the  rule  in  estimat- 
ing the  damages  to  be  assessed  against  the  Wills  Valley 
Railroad  Company  for  seizing  and  appropriating  the  land  of 
the  citizen  for  the  construction  of  their  Road  ?  He  insists 
that  the  rule  prescribed  by  the  Supreme  Court  of  Tennessee, 
in  the  case  of  Woodfolk  against  The  Nashville  ^  Chatta- 
nooga Railroad  Company,  [American  Law  Register,  July 
humheTj  1853,)  and  sustained  by  several  adjudications  in 
Kentucky,  (5  Dana,  28;  7  id.,  81,  and  9  id.,  114.  But  see 
etmtra^  3  moss.  Rep.,  489  ;  4  Cush.,  471,)  is  the  true  crite- 
rion of  compensation ;  and  that  is  the  fair  cash  value  of  the 
land  taken  for  public  use,  if  the  owner  were  willing  to  sell, 
and  the  Company  desired  to  buy,  that  particular  quantity,  in 
that  place  and  in  that  form,  would  be  the  measure  of  remu,- 
neration;  and  that  this  must  be  paid  in  money. 

For  myself,  I  confess  I  am  strongly  inclined  to  maintain 
thi».  But  the  Tennessee  CoWt  further  held,  and,  I  think, 
correctly,  too,  that  if  the  owner  of  the  land  seeks  to  recover 
incidental  damages  beyond  the  actual  value  of  the  land  taken, 
the  Bead  has  a  right  to  set-off  a  counter-claim  for  the  in- 
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creased  value  of  the  land,  by  reason  of  the  location  of  the 
Road  on  the  plaintiff's  property. 

All  our  Railroad  charters  contain  this  principle ;  and  by 
irresistible  implication,  it  is  embraced  in  the  charter  of  the 
Wills  Valley  Road;  for  it  provides  expressly  that  thejand- 
OT^ner  is.not^.by  the  assessment  of  damages,  to  be  brought 
in  deT)t  to  the  Road — a  result  which  is  only  possible,  by  set- 
ting off  ihe  benefits  against  the  injuries. 

The  verdict  in  this  case  was  clearly  contrary  to  the  evi- 
dence; but  as  no  motion  was  made  for  a  new  trial,  the  case 
cannot  be  sent  back,  on  that  account.  But  there  is  aground 
upon  which  a  rehearing  can  be  awarded:  The  witnesses,  in 
testifying  to  the  increased  value  of  the  land,  do  not  %tate^ 
whatever  they  may  have  intended^  that  it  was  owing  to  the 
location  of  the  Road.  We  know  that  there  is  not  an  acre  of 
ground  in  the  Si  ate,  nor  a  foot  of  land  in  any  of  our  cities, 
towns  or  villages  that  has  not  steadily  appreciated  in  value 
for  the  last  ten  years.  To  have  warranted  the  instructions 
of  the  Court  to  the  Jury,  it  should  have  appeared,  affirma- 
tively, that  the  enhancement  in  price  was  attributable  to  the 
Road,  or  at  least,  to  what  extent  the  Road  had  contributed 
to  produce  this  result. 

We  think  that  the  ends  of  Justice  would  be  best  subserved 
by  sending  this  case  back,  with  the  opinion  of  this  Court,  by 
way  of  direcnons,  that  the  Jury  first  ascertain  the  value  of 
the  property  appropriated  by  the  Rjad,  add  to  this  the  dam- 
ages which  would  result  from  its  construction ;  the  latter  to 
be  set-off  by  the  benefits  conferred.  If  the  latter  equal  the 
former,  the  verdict  to  be  for  the  actual  value  only  of  the 
property  used ;  if  less,  the  difference  to  be  added  to  the  price, 
and  that,  too,  al  hough  the  Road  should  never  be  built.  For 
it  is  the  duty  of  the  defendant  in  error  to  complete  it,  and 
put  it,  and  keep  it  in  operation ;  and  the  fault  will  be  at  the 
door  of  tho  Company,  if  it  be  left  unfinished. 

The  subject  is  one  of  difficulty  and  delicacy.  It  would 
seem  that  where  the  private  property  of  a  cir  zen  is  taken 
against  his  w'sh  and  will  for  a  Railroad,  he  fehould  be  paid 
its  value  in  coin.  If  the  owner,  however,  sets  up  a  claim  for 
apprehended  evils  and  inconveniences,  it  may  not,  perhaps, 
be  g  'ing  too  far  to  allow,  by  way  of  reduction  fur  the  dam- 
ages BO  charged,  all  the  incidental  benefits  which  he  receives 
from  the  location  of  the  Road  upon  his  premises.     This  ap> 
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proximates,  as  near  as  possible,  the  meeting  out  of  Equity  to 
all  concerned.  To  lay  down  a  rule  or  draw  a  line,  with  mathe- 
matical precision,  is  impossible. 


McGIKNIS  vs.  THE  JUSTICES  OF  THE  INFERIOR 
COURT  OF  GORDON  COUNTY. 

i-  Ao  injanclioa  w^tll  uot  be  dis.'^olved  oatbe  coming  in  of  the  answer,  uufe»« 
ilie  answer  fully  ttwearis  otfor  denies  all  Ihe  equities  uf  the  bill,  especially 
when  the  tojnnction  i^  necesxary  to  protect  the  complainant  from  an  invasion 
iirtTe«piit»«  upon  his  property. 
~  Where  a  general  demurrer  has  been  i>eard  and  adjudicated,  tlu  Court  wil) 
•at  on  a  aiotion  siubsequently  made  to  dissolve  tlie  injunction  on  the  co»m> 
•«s  in  of  the  answer,  consider  any  objection  lo  the  bill  that  wus  properly  in- 
v€j|\ed  in  the  demurrer. 

In  Equity,  in  Gordon  Superior  Court.  Decision  by 
Jodpe  Crook,  at  Chambers,  January.  1^:60. 

This  was  a  bill  filed  by  Stephen  McGinnis,  against  the 
Justices  of  the  Inferior  Court  of  Gordon  County,  to  enjoin 
ciiem  from  pulling  down  and  removing  the  toll  gates  erected 
by  complainant  across  the  public  highway,  at  his  bridge, 
*»Ter  the  Oostanaula  river,  and  to  enjoin  and  restrain  the 
♦"oUection  of  an  execution  issued  against  complainant  by  the 
Commissioners  of  Roads,  under  the  order  and  authoritv  of 
Jttid  Justices,  to  enforce  the  payment  of  a  fine  imposed  upon 
complainant  for  the  erection  of  said  toll-gate  ;  said  fine  being 
iBpoeednpon  the  pretence  that  said  gates  are  unlawful  obstruc- 
tion of  a  public  highway.  The  bill  alleges  that  the  premises 
upon  which  said  bridge  and  toll-gates  are  erected,  is  the 
property  of  complainant,  and  that  ho  purchased  the  same 
with  said  bridge  and  toll  gates,  as  appurtenant  and  belonging 
thereto,  and  established  and  recognised  by  the  Superior  Court 
of  said  County,  as  a  toll  bridge,  with  the  right  and  authori- 
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ty  of  complainant  to  exact  and  receive  toll,  according  to  a 
rate  established  by  said  Court. 

To  this  bill  defendants  demurred,  and,  upon  argument, 
the  Court  overruled  the  demurrer,  and  ordered  defendants  to 
answer. 

Upon  the  coming  in  of  the  answer,  defendants  moved  to 
dissolve  the  injunction.  After  argument,  the  Court  granted 
the  motion,  and  dismissed  the  bill,  upon  the  ground  that 
there  was  no  such  case  of  irreparable  injury,  by  the  trespas- 
ses complained  of  and  threatened,  as  entitled  complainant 
to  the  interposition  of  a  Court  of  Equity,  and  that  said  in- 
junction had  been  improvidently  granted. 

To  which  decision,  counsel  for  complainant  excepted  and 
assigns  the  same  as  error. 

Sheppard,  Johnson,  k  Phillip,  for  the  plaintiff  in 
error. 

Dabney  &  Fain,  contra. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

The  complainant  filed  this  bill  returnable  to  the  October 
Term,  1858,  of  Gordon  Superior  Court.  At  that  term  the 
defendants  to  the  same  appeared  and  put  in  a  general  demur- 
rer for  the  want  of  Equity,  and  after  argument  had,  the 
Court  overruled  the  same  at  that  term.  From  this  judg- 
ment no.  appeal  or  exception  was  taken  by  defendants,  but 
'  they  then  put  in  their  answer,  and  at  the  April  Term,  1859, 
moved  to  dissolve  the  injunction  on  the  ground  that  the  Equi- 
ty of  the  bill  was  fully  denied  by  the  answer.  Upon  this 
motion,  the  Court  *' dissolved  the  injunction  and  dismissed  the 
bill,  on  the  ground  that  there  was  no  sufficient  allegation  of 
irreparable  mischief,  to  restrain  the  trespass,  and  that  the 
injunction  was  improvidently  granted." 

This  judgment  we  are  called  on  to  review,  and  it  is  insisted 
by  counsel  for  defendants,  that,  although  the  Court  below 
may  have  improperly  dismissed  the  bill,  and  dissolved  the  in- 
junction on  the  wrong  ground,  or  for  a  wrong  reason ;  yet, 
as  the  true  question  before  the  Court,  was  a  motion  to 
dissolve  the  injunction  on  account  of  the  denial  of  the 
Equity  of  the  bill  by  the  answer,  so,  that  is,  or  ought  to 
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be,  the  true  question  before  this  Court ;  and  if  we  should  bo 
s&tisfied  that  the  answer  fully  denies  all  the  Equities  of  the 
bill,  then  this  Court  ought,  at  least,  to  affirm  that  part  of 
the  jadgment  which  dissolves  the  injunction.  Agreeing  as 
we  do  with  the  counsel  for  defendant  in  this  respect,  we  shall 
consider  the  judgment  under  review  in  that  aspect.  Then, 
does  the  answer  fully  deny  all  the  Equities  of  the  bill  ? 

The  Equities  of  the  bill  are,  that  the  Inferior  Court  of 
Gordon  County,  being  the  owners  of  that  part  of  lot  Ko. 
191,  in  the  14th  district  and  3rd  section  of  said  county,  on 
which  was  situated  the  bridge  across  Oostananla  River, 
bailr  by  Washington  Lawson,  having  purchased  the  same  at 
sheriff's  sale  as  the  property  of  said  Lawson  under  executions 
against  him,  diJ  on  thirty-first  day  of  October,  1855,  sell 
the  .««ame  to  one  Newton  McDill  for  the  sum  of  $1,500,  which 
has  been  fully  paid  to  the  Inferior  Court  of  Gordon  County, 
the  whole  of  which  has  been  received  and  appropriated  to 
the  use  and  benefit  of  the  County  of  Gordon;  that  to  induce 
McDill  to  make  that  purchase,  the  then  said  Inferior  Court 
represented  to  him  that  the  tolls  from  the  bridge  would 
yield  him  the  net  sum  of  $100  per  month;  that  the  said 
Court  would  establish  the  road-crossing  on  and  at  that  bridge 
u  a  public  highway,  and  they  as  a  Court  would  by  its  order 
vest  in  him  the  right  to  charge  toll  on  all  persons  crossing,  at 
a  tariff  of  tolls  to  be  fixed  by  the  Court;  that  McDill  did 
purchase  on  these  representations  and  inducements  ;  that 
the  Inferior  Court  in  compliance  with  their  agreement,  and 
in  execation  of  this  contract,  did  on  the  same  day  of  the 
sale  pass  an  order  of  that  Court  changing  the  road  leading 
to  Lawson's  ferry,  so  as  to  cross  on  that  bridge,  and  authori- 
ling  McDill  to  establish  the  rates  of  toll  on  said  bridge,  said 
order  being  subsequently  amended  so  as  to  read  *'and  the 
s*me  is  made  a  public  highway  from  the  time  of  Nawton  Mc- 
DiU's''  purchase  from  the  Inferior  Court ;  and  in  this  amend- 
ed order  the  rates  of  toll  were  fixed  and  prescribed  by  that 
Court  for  all  crossing  on  the  bridge  with  this  single  qualifi- 
cation, that  persons  hauling  grain  or  desirous  of  trading  in 
Calhoun  would  be  chiarged  but  half  price.  That  three  of 
the  members  of  the  Cour  t  on  the  day  of  sale  gave  to  McDill 
their  bond  to  execute  titiei  to  him  or  his  assigns  on  the  pay- 
ment of  the  purchase  money,  for  the  faithful  performance  of 
which  they  not  only  bound  themselves  individually,  but  also 
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their  "successors  in  office  as  Justices  of  the  Inferior  Court 
of  Gordon  County/'  and  in  that  bond  to  make  titles  the 
land  sold  was  not  only  particularly  specified,  but  also 
"together  with  the  bridge  which  stands  thereon  ;**  that  sub- 
sequently on  the  26th  day  of  January,  1857,  the  Inferior 
Court  transferred  their  bid  at  SheriflTs  sale  of  the  premises  to 
McDill,  and  directed  the  Sheriff  of  Gordon  County  to  make 
titles  to  him,  and  that  the  Sheriff  did  so.  That  complainant 
subsequently  purchased  the  premises,  including  the  bridge, 
and  that  he  now  in  all  respects  occupies  the  place  in  the 
contract  that  McDill  held,  and  is  possessed  by  virtue  thereof 
with  all  the  rights  and  Equities  that  McDill  had.  That  now, 
notwithstanding  the  clear  rights  of  complainant  under  the 
aforesaid  statement  of  facts,  the  present  Inferior  Court,  in 
the  face  of  the  solemn  contract  and  obligations  of  their  pre- 
decessors, and  of  their  express  grants,  all  of  which  appear  on 
the  minutes  of  the  Court,  and  arc  exhibited  to  the  bill,  they 
are  using  their  offices  as  Justices  of  the  Inferior  Court  to  dis- 
turb complainant  in  the  full  and  free  use  of  his  premises, 
and  the  exercise  and  enjoyment  of  his  rights  under  said  con- 
tract, and  grants  from  the  Inferior  Court,  by  causing  his  toll- 
gates  to  be  torn  down  as  obstructions  in  the  highway,  and  tu 
coerce  him  by  fines,  threats,  lawsuits,  and  penalties  under 
color  of  their  office,  and  Avithout  authority  of  law,  and  against 
right,  to  permit  the  citizens  of  Gordon  County  to  pass  over 
his  said  bridge  free  of  toll. 

The  defendants,  in  reply,  after  admitting  that  they  know 
nothing  of  the  representations  made  to  McDill,  or  of  the  in- 
ducement held  out  by  their  predcessors  to  McDill  to  buy  the 
premises,  deny  that  their  predecessors  sold  the  premises  to 
him  as  the  Inferior  Cou't  of  Gordon  County  for  $1,500,  or 
any  other  sum,  or  that  they  as  a  Court  bid  off  the  premises: 
hue  if  they  did  buy  or  sell  the  premises  to  McDill,  they  did 
so  as  individuals,  and  not  as  a  Court  as  they,  defendants, 
are  unable  to  find  on  the  minutes  of  the  Court  any  order  au- 
thorizing such  purchase  or  sale,  and  this  is  the  whole  extent 
of  their  denial.  Do  they  deny  that  their  predecessors  in  the 
purchase  of  the  lands  at  Sheriff  sale,  and  in  its  subsequent 
sale  to  McDill  acted  in  their  representative  character  for  the 
benefit  of  the  Court  of  which  they  were  members,  and  of  the 
county  which  they  represented,  or  that  they  in  doing  so  made 
the  representation,  and  held  out  the  inducements  to  McDill  ns 
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charged  in  the  bill  ?  Do  they  deny  that  the  Court  and  the 
County  got  the  full  benefit  of  the  entire  operation  ;  that 
they  got  the  purchase  money  ?  These  facts  are  not  denied 
by  the  answer,  yet,  they  constitute  the  very  gravamen  of 
the  bill.  Besides  an  examination  of  the  bond  given  by 
three  of  the  members  of  the  Court,  to-wit :  Fain,  Swag- 
gerty  and  King,  on  the  Slst  of  October,  1865,  as  well  as  the 
order  of  that  Court  on  the  same  day,  the  subsequently 
amended  order,  and  transfer  of  the  bid  of  the  Inferior  i  ourt 
to  McDill,  most  satisfy  any  impartial  inquirer  in  the  absence 
of  other  proof  that  the  allegations  of  the  bill  are  true.  The 
land  on  one  side  of  the  River  was  bid  oflf  by  Stephen  T. 
Mays,  a  member  of  the  Court,  who  does  not  join  in  the 
bond ;  that  on  the  other  side  was  bid  off  by  Swaggerty .  Now, 
if  they  bought  as  individuals,  and  not  as  a  Court,  why  did 
not  Mays  join  in  the  bond,  and  why  did  Fain  and  King,  who 
were  not  purchasers  give  their  bond  ?  Again,  if  it  was  an 
iodividaal  transaction,  why  did  these  persons  in  addition  to 
personal  obligation,  also  stipulate  for  their  successors  in  office 
as  Justices  of  the  Inferior  Court  ?  Then,  again,  why  did  these 
orders  of  the  Court  follow  so  simultaneously  with  the  con- 
tract and  sale,  if  not  in  execution  of  the  contract  as  charged, 
uid  as  a  part  of  the  same  ?  To  all  these  inquiries,  and  they 
are  fairly  presented  by  the  bill  and  exhibits,  the  answer  makes 
no  response,  nor  offers  any  explanation  whatever. 

It  appears  from  the  answer,  that  when  Lawson  projected 
the  building  of  this  bridge,  the  Inferior  Court  for  the  pur- 
pose of  securing  a  free  passage  for  the  citizens  of  Gordon 
County  across  the  bridge,  at  first  subscribed  and  paid  to  Law- 
son  $500,  in  consideration  of  which  sum,  Lawson  agreed  that 
the  citizens  of  Gordon  might  pass  over  the  bridge ;  that  sub- 
leqoently  as  the  bridge  advanced  Lawson,  from  his  embarrass- 
ments,  was  about  to  fail  with  the  bridge,  and  the  Court  to 
present  such  failure,  borrowed  from  G.  P.  King  $3000,  on 
the  note  of  the  county,  and  paid  it  over  to  him  to  aid  in  the 
bailding  of  the  bridge,  which  sum  was  to  be  refunded  to  the 
Court  when  collected  from  subscriptions,  and  that  the  Court 
Again  ^mtribated  $500  more  to  aid  him  in  repairing  a  dam- 
age done  to  the  bridge  by  freshet,  making  in  all  about  $4000, 
thai  tike  County  of  Gordon,  through  its  Inferior  Court,  had 
invested  in  this  bridge,  while  in  the  hands  of  Lawson,  to  ena- 
ble him  to  complete  it  so  as  to  secure  to  the  citizen^  the  free 
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use  of  the  bridge.  Bight  here  the  defendants  plant  them- 
selves on  the  proposition,  that  under  this  contract  with  Law- 
son,  and  in  consequence  of  these  different  investments  and 
contributions  to  secure  this  object,  the  citizens  of  Gordon 
County  acquired  a  vested  right  to  pass  over  the  bridge  free 
of  toll  for  all  time  to  come  into  the  hands  of  whomsoever  it 
might  come,  that  could  not  be  divested  by  the  Sheriff's  sale 
of  the  same  under  an  execution  against  Lawson  of  a  lien  of 
junior  date  to  this  contract,  and  this  is  a  sound  proposition, 
but  it  does  not  meet  the  facts  of  this  case.  The  complain- 
ant's right  to  relief  does  not  depend  on  a  denial  or  abridg- 
ment of  the  principle  involved  in  that  proposition.  The  citi- 
Kens  of  the  county  acquired  this  right  under  a  contract  of 
the  Inferior  Court,  as  their  representative,  with  Lawson.  So 
long  as  the  bridge  remained  in  the  hands  of  Lawson,  and  all 
others  holding  under  him  with  notice,  this  vested  right  attach- 
ed to  it,  but  when  the  land,  and  of  course  the  bridge  rest- 
ing on  it,  was  sold,  and  the  Inferior  Court  became  the  pur- 
chaser, the  two  interests — that  is,  the  bridge  itself,  and  the 
right  of  the  citizens  to  pass  over  it  free  of  toll — united  and 
became  one  undivided  interest  belonging  entirely  to  the  coun- 
ty ;  the  one  interest  as  much  as  the  other,  and  the  Inferior 
Court  had  the  same  right  to  part  with  one  as  the  other,  and 
the  whole  as  much  as  a  part.  And  the  bill  in  effect  charges 
this  to  be  the  case.  It  was  through  the  contract  of  the  In- 
ferior Court  that  the  citizens  acquired  the  right,  and  it  was 
by  the  contract  of  the  Inferior  Court  with  McDill,  that  this* 
right  was  parted  with  by  the  citizens  and  not  by  the  Sheriff's 
sale. 

The  Sheriffs  deed  to  Newton  McDill  recites  the  fact,  that 
this  property  was  bid  off  on  the  first  Tuesday  in  September, 
1855,  at  the  sum  of  $2,355 ;  that  is,  that  the  creditors  of 
Lawson  realized  from  that  sale  only  that  amount  for  all  that 
property.  I  take  it  from  this,  that  the  Inferior  Court  bid  off 
the  property  at  that  price.  Now,  if  this  is  the  fact,  there  is 
one  view  of  the  case  that  surely  neither  the  present  Inferior 
Court,  or  the  citizens  of  Gordon  County,  have  taken  of  this 
transaction,  or  that  sense  of  justice  and  right,  which  ought 
to  animate  and  control  the  action  of  all  tribunals  as  well  as 
of  individuals,  would  have  impelled  a  more  charitable  feeling 
and  conduct  towards  the  complainant  and  his  right  in  this 
property. 
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That  sum,  $2,335,  was  the  bid  of  the  Inferior  Court ;  that 
is  what  they  paid  for  tho  property,  but  McDill  paid  them 
$6,500,  being  $4,165  more  than  it  cost  at  Sheriff's  sale,  and 
this  large  sum  of  money  has  been  actually  received  by  the 
County  from  McDill.     What  could  have  induced  him  to  pay 
the  Inferior  Court  so  much  more  for  the  premises  than  they 
paid  for  it  ?     The  bill  says  that  it  was  paid  on  the  faith  of 
the  promises  and  agreement  of  the  Inferior  Court,  that  the 
bridge  should  be  a  general  toll   bridge,  &e.,  and   this  is  not 
denied  by  the  answer.     Now,  the  Inferior  Court  had  contri- 
buted $4,000,  as  has  already  been  shown    towards  the  build- 
ing of  the  bridge  for  the  purpose  of  securing  to  the  citizens  a 
free  transit   over  the  same,  when  $500  was  considered  by 
them  and  Lawson  in  the  first  place  as  sufficient  for  that  pur- 
pose.    When  Lawson  became  insolvent,  and  the  property  was 
seized  for  his   debts   it  must  have  become  apparent  to  the 
Court  that  the  $3,000  borrowed  of  Mr.  King  would  certain- 
ly be  lost  to  the  County,  and  possibly  the  right  of  the  citi- 
zens to  the  use  thereof  free  of  toll  if  the  land  and  bridge  on 
it  should  be  bid  off  by,  and  pass  into  the  hands  of,  a  stran- 
ger.   Is  it  not  fair  to  suppose  from  all  the  facts  of  the  case, 
that  the  members  of  the  Court  to  prevent  so  great  a   loss 
to  the  County,  as  such  a  result  would  have  been,  stepped  ifi 
at  that  sale  and  became  the  purchasers  of  the  whole  property 
for  the  use  of  the  County?     When  they  had  done  so  the 
County  had  invested  $6,385  in  the  property.     Now,  is  it  not 
more  than  likely  that  the  Justices  of  the  Inferior  Court  at 
xh\A  pnint  came  to  the  conclusion  that  they  were  paying  too 
much  for  the  intended  benefit,  the  mere  right  of  the  citizen 
to  cross  on  the  bridge  free  of  toll?     It  had  cost  them  more* 
mnch  more  than  they  contemplated ;  more  probably  than 
their  constituency  would  approve,  and  governed  by  the  de- 
Mre  to  promote  the  best  interest  of  the  County  determined 
to  sell  the  whole  property  with  no  other  reservation  than  such 
i»made  in  the  order  appended  as  an  exhibit  to  the  bill,  and 
froiD  the  «ale  refund  to  the  County  all  that  had  been  con- 
tributed for  that  purpose.     Whether  these  motives  actuated 
the  Court  in  that  sale  or  not,  it  is  very  clear  that  they  in 
fact  did  then  part  with  the  land  and  bridge  to  McDill,  and 
whether  from  design  or  inadvertence  they  failed  to  reserve 
the  right  of  the  citizens  to  pass  the  bridge  free  of  toll ;  that 
ii,  if  the  facts  stated  in  the  bill,  and  not  denied  by  the  an- 
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swer  are  true  ;  and  it  is  equally  clear  that  the  County  from 
the  sale  so  made  by  the  Inferior  Court  to  McDill,  was  reim- 
bursed all  that  was  paid  or  advanced  by  the  Court  to  Law- 
son  to  enable  him  to  build  the  bridge,  and  secure  this  benefit, 
for  the  36,500,  paid  by  McDill  to  the  Inferior  Court  covers 
all  the  outlay  which  is  set  up  by  the  answer.  Then  if  it  be 
true,  that  the  County  has  received  back  all  that  she  paid  out 
for  this  vested  right  of  which  so  much  is  said,  and  it  has  been 
fairly  sold  and  paid  for  by  McDill,  and  secured  by  a  solemn 
grant  from  the  Inferior  Court,  which  vests  in  complainant  by 
bis  purchase^  it  would  be  grossly  unjust  and  inequitable  to 
deprive  him  of  the  same  or  to  interfere  in  any  way  with  his 
full,  free  and  perfect  enjoyment  thereof. 

Defendants  admit  that  they  have  instructed  Road  Com- 
missioners to  remove  the  toll  gates  and  keep  open  the  same 
for  the  free  passage  of  the  citizens  of  the  County ;  the  in- 
fliction of  the  fine ;  the  passage  of  the  order,  &c.,  and  plead 
as  a  justification  or  excuse,  the  recommendation  of  the  Grand 
Jury  of  the  County.  The  unauthorised  action  of  any  body 
of  men,  however  respectable,  can  never  excuse  an  independ- 
ent judicial  tribunal  for  an  invasion  of  the  rights  of  an  indi- 
vidual unheard. 

It  is  said  by  the  defendants  in  their  answer,  by  way  of  an 
avoidance  of  the  Equities  of  the  bill,  that  the  SherifiTs  sale 
was  illegal ;  that  no  title  passed ;  that  the  land  was  not  le- 

fally  sold ;  that  the  bridge  was  not  sold ;  that  the  bid  of  the 
nferior  Court  was  not  legally  transferred,  &c.  Then  it  is  of 
the  greater  importance  that  the  bill  should  be  retained  to 
settle  and  quiet  the  title  to  the  premises,  and  if  it  be  true 
that  no  title  did  pass  to  McDill,  the  County  of  Gordon  surely, 
under  the  circumstances,  would  refund  the  purchase  money. 
If  the  facts  in  this  bill  are  true,  it  does  not  lie  in  the  mouths 
of  these  defendants  to  cast  a  cloud  on  the  complainant's  title. 

For  these  reasons,  and  as  the  answer  does  not  fully  and 
completely  deny  the  Equity  of  the  bill ;  the  judgment  of  the 
Court  dissolving  the  injunction  and  dismissing  the  bill  w&a 
erroneous,  and  must  be  reversed.  The  injunction  as  well 
as  the  bill  must  be  retained  to  a  hearing  on  their  merits. 

It  was  argued  with  great  force  by  counsel  for  defendants, 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed, 
because  they  argue  there  was  no  Equity  in  the  bill ;  th&t 
complainant's  remedy  at  Common  Law  in  trespass  was  ade- 
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qaate  and  complete ;  that  this  bill  could  not  be  maintained 
against  defendants  as  an  Inferior  Court.  To  all  this  the 
reply  of  this  Court  is,  that  these  questions  were  involved  in 
the  demurrer,  and  were  by  the  jnogment  of  the  Court  below 
thereon  fully  adjudicated,  and  they  are  now  between  these 
parties  no  longer  open  questions.  My  own  opinion  is,  that 
there  is  Equity  in  the  bill,  and  that  injunction  is  the  proper 
remedy  ;  but  as  the  judgment  of  the  Court  is  not  put  on  that 
ground  it  is  not  necessary  to  give  the  reason. 
Judgment  reversed. 


CHASTAIN  &  LUCK  vb.  ROBINSON  et  al 

K  What  was  said  and  done  by  the  J(i9ltce  of  the  Peace,  at  a  Justices'  Court . 

when  a  levy  of  property  was  advertised  for  sale,  under  executions,  is  inad- 

mit«ible.  OQ  the  trial  of  a  claim  for  other  propeily  levied  on  by  the  nanie^. 
/^,  (or  the  purpose  of  accouoting  for  a  proper  disposition  of  such  previous 

levy,  or  for  any  other  purpose. 
2.  The  declarations  or  statements  oi  one  who  is  no  party  to  the  record,  and 

who  io  QO  other  way  appears  to  he  a  party  in  interest,  is  not  competent  evi. 

deoce  to  aflect  the  rights  or  interests  o(  the  plaintiffs,  or  parties  before  the 

Court. 
3L  The  Court  should  always,  upon  request,  charge  the  Jury  specially  ns  to  any 

fad  relied  on  by  either  party,  that  is  true  and  material,  so  as  the  Jury  may 

he  advised  by  the  Court  of  its  legal  effect  and  application  to  the  issue  they 

are  trying. 

Claim,  in  Chattooga  Superior  Court.     Tried  before  Judge 
Cioo£,  at  September  Term,  1859. 

This  was  a  claim  interposed  by  F.  W.  Cheeny  to  a  lot  of 

land  levied  on  as  the  property  of  A.  G.  Robinson,  by  virtue 

of  VmofLfan.  issued  frou^a  Justices'  Court  in  Hall  county, 

10  farar  of  Chastain  &  Luck,  for  the  use  of  C.  &  J.  Peeples, 

agaijist  said  Robinson. 
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Upon  the  trial,  claimant,  amongst  other  evidence,  intro- 
duced one  Wesley  Shropshire,  who  testified :  That  he  was  in 
Milledgeville  on  the  14th  December,  1856,  as  Senator  from 
Chattooga  county,  and  that  James  Gantrell  was  there  as 
Senator  from  Lumpkin  county;  that  Cantrell  spoke  to  him 
about  some  fi.  fas,  against  A.  G.  Robinson,  and  that  there 
was  a  lot  of  land  in  Chattooga  county  which  was  subject  to 
said^.  fas. ;  witness  knew  that  Dr.  Cheeney  claimed  said  land, 
and  he  wrote  and  informed  him  of  the  fact,  and  Cheeney  an- 
swered witness  to  see  if  the  J?,  fas.  were  all  right,  and  to  set- 
tle them ;  witness  went  to  Cantrell  and  told  him  that  if  the 
fi.  fas.  were  all  right.  Dr.  Cheeney  had  requested  him  to  pay 
them;  Cantrell  said  that  Col.  Crook  had  the  fi.  fas.,  and 
that  they  were  sent  off,  according  to  the  best  of  witness'  re- 
collection ;  Cantrell  told  him  the  executions  were  pending 
for  his  benefit,  and  belonged  to  him ;  Cantrell,  when  asked 
for  the/,  fas. J  did  not  let  witness  see  them;  asked  again  for 
them,  but  did  not  see  them,  which  induced  witness  to  suspect 
that  all  was  not  right.  The  entries  on  the  /.  fa.  of  1860 
and  1865  are,  in  the  opinion  of  witness,  in  the  hand-writing 
of  Cantrell;  sat  near  him  in  the  Senate  Chamber,  and  saw 
him  write  often;  they  are  in  the  same  hand,  written,  in  wit- 
ness'  opinion,  with  the  same  ink  and  pen,  and  at  the  same 
time,  by  James  Cantrell. 

To  this  testimony  plaintiffs  in  fi.  fa.  objected.  The  Court 
overruled  the  objection  and  admitted  it  to  go  to  the  Jury, 
and  counsel  for  plaintiffs  excepted. 

To  understand  the  above  testimony  of  Shropshire,  it  may 
be  proper  to  state,  that  there  were  two  entries  on  the  fi.  fas. 
— one  made  15th  February,  1850,  and  one  made  14th  De- 
cember, 1865,  signed,  or  purporting  to  be  signed,  by  Wm. 
Taylor  L.  C,  and  reciting  that  there  was  no  property  be- 
longing to  defendant  whereon  to  levy  the  ssAifi.fas. 

The  testimony  being  closed,  counsel  for  plaintiffs  requested 
the  Court  to  charge  the  Jury — 

1st.  That  if  the  entry  of  December  14th,  1866,  wa«  not 
necessary  to  keep  the  fi.  fa.  from  becoming  dormant,  that  is 
a  circumstance  to  show  that  the  entry  was  not  fraudulently 
made.  If  all  the  other  entries  were  properly  made,  they 
could  disregard  the  entry  of  1865 ;  the  other  entries  being 
right,  the  fi.  fa.  would  not  be  dormant. 

2d.  That  if  Taylor,  the  Constable,  was  in  Milledgeville 
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and  requested  Cantrell  to  make  the  entries  of  December  14th, 
1855,  and  if  they  should  believe  that  the  same  was  made  in 
Milledgeville,  then  it  was  legal,  if  made  at  the  request  of 
the  Constable  and  in  his  presence. 

Which  charge  the  Court  refused  to  give,  but  charged: 
That  the  plaintifis  in  fi.  fa,  must  show  title  in  the  defendant 
in  fi.  fa, J  or  possession  after  the  rendition  of  the  judgment. 
If  this  is  shown,  then  the  onus  is  cast  on  the  claimant  to  show 
that  the  land  was  not  subject.  If  they  believe  that  the  en- 
tries on  the^.  fas,  were  made  by  the  Justice  of  the  Peace 
frandulently,  for  the  purpose  of  keeping  the  fi.  fas.  from  be- 
coming dormant,  and  without  authority  from  the  Constable, 
then  they  should  find  for  the  claimants ;  or  if  the  Jury  be- 
lieve that  the  entries  of  1850  and  1855,  were  made  at  the 
same  time  and  by  the  same  person,  without  authority  from 
the  Constable,  and  not  in  his  presence,  that  they  might  find 
for  the  claimant ;  that  the  entries  made  by  Cantrell,  to  be 
valid,  most  have  been  made  in  the  presence,  and  by  authority, 
of  the  Constable.  But  if  they  should  believe,  from  the  evi- 
dence, that  the  entries  were  made  by  Cantrell,  the  Justice  of 
the  Peace,  in  the  presence  of,  and  by  the  request  of,  the  Con- 
stable, and  at  the  times  they  purport  to  be  made,  then  they 
were  as  good  as  if  made  by  the  Constable  himself;  that  fraud 
could  not  be  presumed,  but  must  be  shown  either  by  positive 
proof  or  circumstances. 

To  which  charge  and  refusal  to  charge,  counsel  for  plain- 
tifis excepted. 

The  Jory  found  for  the  claimant ;  whereupon,  counsel  for 
plaintiffs  in  J{.  fa,  moved  for  a  new  trial,  on  the  following 
grounds: 

1st.  Because  the  verdict  is  contrary  to  Law  and  evidence. 

2d.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  plaintiffs  except,  and  assign  as  error — 

lit.  That  the  Court  erred  in  rejecting  the  testimony  of 
William  Taylor  and  Osborn  J.  Taylor,  as  to  the  reason  of, 
and  the  facts  and  circumstances  relative  to,  dismissing  the 
levy  of  the^.  fas.  on  a  bay  mare,  made  in  1849. 

2d  That  the  Court  erred  in  admitting  in  evidence  the  say- 
ings of  James  Cantrell,  as  above  stated. 

Sd  That  the  Court  erred  in  its  charge  and  refusal  to 
charge,  as  above  stated. 
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4th.  That  the  Court  erred  in  refusing  the  motion  for  a  new 
trial. 

Jessb  a.  Glenn,  for  plaintiffs  in  error. 

A.  R.  Wright,  represented  by  T.  L.  Cooper,  oinvtra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

1.  For  what  purpose  the  evidence  of  the  Constable,  Wil- 
liam Taylor,  and  that  of  the  Justice  of  the  Peace,  0:jborn  J. 
Taylor,  in  relation  to  the  proceedings  of  the  Justices'  Court 
of  Lumpkin  county,  on  a  question  that  "sprung  up"  in  that 
Court,  in  relation  to  the  legality  of  the  levy  on  the  bay 
mare,  was  offered,  we  are  unable  to  see.  The  evidence  was 
inadmissible  for  any  purpose  that  we  can  imagine.  If  it  was 
offered  to  explain  a  levy  on  the  fi  fas.^  it  was  inadmissible 
for  any  such  purpose,  as  a  disposition  of  a  levy  made  in  that 
way  was  illegal,  and  amounted  to  none  at  all.  But  on  look- 
ing carefully  to  the  fi.  fa».  themselves,  or  the  copies  thereof 
attached  to  the  record,  we  see  no  levy  but  such  as  is  suffi- 
ciently accounted  for  or  disposed  of,  to  enable  the  plaintiffs 
in^.  faa.  to  proceed  with  their  collection  against  any  other 
property  of  defendant  that  may  be  subject  to  them. 

The  main  defence  relied  on  by  claimant  to  defeat  the  lien 
of  these  executions  on  the  lot  of  land  levied  and  claimed,  so 
far  as  we  can  judge  from^the  record  and  position  of  counsel 
taken  in  the  argument,  is,  that  the  entry  on  the  executions 
of  "No  property*'  of  the  dates  of  15th  February,  1850,  and 
14th  December,  1865,  were  not  the  entries  of  the  Constable^ 
whose  name  is  signed  thereto,  nor  made  at  the  time  they  bear 
date,  but  were  made  by  one  James  Cantrell,  who  was  claimed 
to  be  the  owner  of  them,  after  the  fi.  fas.  had  become  dor- 
mant, &c.,  and  that  the  entries  were  therefore  fraudulent  and 
void,  and  the  executions,  in  fact,  dormant.  If  these  facts 
are  true,  the  conclusion  must  be :  To  prove  the  facts,  claim- 
ant offers  the  testimony  of  Wesley  W.  Shropshire,  who  testi- 
fies, that  the  entries  of  those  dates  are  in  the  hand-writing 
of  James  Cantrell,  and  this  fact  is  also  proved  by  the  Con- 
stable himself,  who  says  that  Cantrell  did  make  the  entries, 
for  him  and  at  his  request,  and,  he  thinks,  at  the  dates  there- 
of.    Shropshire  testifies,  further,  that  he  was  in  Milledge*- 
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viDe  on  the  14th  December,  1855,  and  that  Cantrell  was 
there  as  a  Senator  in  the  Legislature  from  the  county  of 
Lumpkin.  We  do  not  understand  the  witness  to  say  that 
Cantrell  was  himself  in  Milledgeville  on  that  day,  and  made 
the  entry  then. 

If  Cantrell  had  an  interest  in  these  executions — if  they 
were  proceeding  for  his  benefit,  then  it  was  to  his  interest  to 
have  these  entries  made  and  dated  back ;  that  is,  if  they  had 
become  dormant  for  the  want  of  such  entries ;  and  the  cir- 
cuiDstances  connected  with  the  interview,  as  testified  to  by 
Mr.  Shropshire,  might  have  created  a  very  strong  presump- 
tion against  the  Ixma  fides  of  these  entries,  that  would  very 
justly  have  operated  materially  on  the  minds  of  the  Jury  in 
passing  on  this  question.  On  the  contrary,  if  Cantrell  had 
no  interest  in  the  fi.  fas.y  there  was  no  motive  to  him  to  fab- 
ricate a  false  and  fraudulent  entry  on  the  same,  in  order  to 
give  vitality  to  them,  which  they  did  not  otherwise  have.  It 
was,  therefore,  important  to  show  that  Cantrell  had  an  inter- 
est in  these  executions.  For  that  purpose,  claimant  proposed 
to  prove,  by  the  witness,  Shropshire,  a  conversation  between 
witness  and  Cantrell,  in  relation  to  the  execution  that  oc- 
corred  in  Milledgeville,  in  the  winter  of  1855,  and  what  Can- 
trell then  said  to  the  witness  about  his  ownership  of,  and  in- 
terest in,  the  executions ;  who  had  them,  and  for  what  pur- 
pose, &c.  Counsel  for  plaintiffs  in  execution  objected  to  this 
evidence  and  the  Court  overruled  the  objection,  and  the  wit- 
ness was  allowed  to  testify  to  the  conversation,  to  what  Can- 
trell said,  &c. 

2,  In  this  the  Court  committed  error.  The  executions 
were  proceeding  in  the  name  of  Chastain  and  Luck,  for  the 
use  of  C.  and  W.  J.  Peeples.  They  were  the  parties  in  in- 
terest before  the  Court  to  be  affected  by  the  judgment  of  the 
Court;  and  there  was  nothing  before  the  Court  except  the 
statements  of  Cantrell,  showing  that  the  executions  did  not 
belong  exclusively  to  the  plaintiffs  therein.  They  were  not 
present  when  Cantrell  made  the  statements  complained  of,  nor 
did  they  in  an  j  other  manner  assent  thereto.  Cantrell's  ad- 
missions, declarations  or  statements  could  not  affect  the  rights 
of  these  plaintlfia.  They  could  only  affect  himself,  and  until 
it  wns  shown  to  the  Court,  by  other  evidence,  that  the  fi,  fas. 
did  not  belong  to  the  plaintiffs,  but  to  Cantrell,  the  evidence 
o^gbt  to  ha,re  been  excluded. 
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3.  At  the  date  of  14th  December,  1855,  and  during  that 
entire  winter,  these  executions  were  not  dormant,  even  if  no 
entry  had,  in  fact,  been  made  since  that  of  20th  June,  1849, 
which  is  not  questioned.  That  fact  was  an  important  one  to 
be  considered  by  the  Jury,  with  all  others,  as  to  the  bana 
fides  of  the  two  contested  entries.  For  if,  at  the  conversa- 
tion with  Shropshire,  the  /?.  fas,  were  not  then  dormant  in  the 
absence  of  the  two  entries  of  1850  and  1855,  and  they  could 
not  have  been,  if  the  entry  of  20th  June,  1849,  is  a  genuine 
one.  There  was  no  particular  necessity,  at  that  time,  to  an- 
tedate or  fabricate  a  return  or  entry  of  no  property  on  the 
fi.  fas.  Hence,  the  Court  ought  to  have  charged  the  Jury, 
on  the  request  of  counsel,  that  they  might  consider  this  as 
circumstance  showing  the  bona  fides  of  the  entries. 

Judgment  reversed. 


ATLANTA,  MARCH  TERM,  1860.  61 


Leonard  v*.  Peeple*. 


LEONARD  va.  PEEPLES. 

i.  Til  orJerto  prove  Statute  or  cuMnmary  law.  it  U  not  competent  for  a  witness 
toteMrfy  9itnp1y,  that  such  is  the  one  or  the  other.  There  is  hi;i;ter  evidence 
ro  ^uhnaotiale  both. 

J.  Brraos«  property  i«  not  a«  valuable  att  the  purchaser  tiuppo<>ed,  i!«  no  reason 
in  the  absence  of  rnia«l  or  warranty,  for  withholding  any  portion  of  the  price 
agreed  to  be   |Kii(!. 

o  Where  one  tnisrcpreHeiitst  a  fact,  knowing  it  to  be  false,  or  asserts  a  thing  to 
(jt  >o,  not  knowioj^  whether  it  be  true  or  not,  end  it  proves  to  be  faUci  he  is. 
ID  Uiih  of  the^e  ca^CH,  guilty  of  a  moral  as  well  ae  a  legal  fraud.  But  where 
"i/c /2one»lly  lK*lieve«  the  truth  of  what  he  aOirniti,  allhougb  it  turns  out  he 
«i«  ini.MaL'eu,  can  he  be  guilty  of  a  legal  fraud  (being  free  from  moral  turpi- 
Mi'e>  «o  a<  to  subject  hini  lo  liability  iorthe  mistake,  unless  the  representa- 
t'onit  are  o(  a  character  to  amount  to  a  warranty?     Qttere. 

Debt,  in  Murray  Superior  Court.  Tried  before  Judge 
Crook,  July,  1859. 

TkiB  was  an  action  of  debt  by  Alexander  J.  Leonard 
3;rainst  John  H.  Peeples,  on  a  promissory  note,  of  which  the 
following  is  a  copy,  viz : 

"$424  87.  One  day  after  date  we,  or  either  of  us,  prom- 
Ue  to  pay  John  A.  J.  Leonard,  or  bearer,  the  sum  of  four 
hiodred  and  twenty -four  dollars  and  eighty-seven  cents,  for 
v^lae  received  of  him  October  1st,  1858. 

(Signed)  JOHN  H.  PEEPLES. 

JOHN  W.  BAKER. 
H.  A.  JOHNSON." 

Defendant  pleaded  the  general  issue;  and  further,  that 
^id  note  was  procured  by  fraud  and  misrepresentation,  in 
thi4,  that  said  note  was  given  in  part  for  an  interest  in  a 
claim  in  a  gold  mine  in  the  State  of  California,  sold  by  plain- 
tiff to  defendant  and  his  associates.  Baker  and  Johnson ;  and 
that  plaintiff  represented  to  defendant  and  his  associates, 
that  if  they  would  purchase  said  interest  they  could  clear 
ikree  thonsand  dollars,  and  defendant  relying  on  said  state- 
CH-nt,  not  knowing  any  thing  of  the  mine  himself,  bought 
^lid  interest  for  $1,200,  seven  hundred  and  seventy-five  dol- 
'*ti  and  18  cents  of  which  was  paid  in  cash,  and  the  note 
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sued  on,  given  for  the  balance ;  and  defendant  avers  that  said 
representation  was  false,  that  said  mine  was  worth  nothing, 
and  that  the  consideration  of  said  note  totally  failed,  &c. 

The  testimony  being  closed,  the  Court  charged  the  Jury 
as  follows : 

1.  Whatever  representations  were  made  by  plaintiff  at  the 
time  of  the  sale,  or  pending  the  negotiation,  he  is  bound  by, 
and  that  they  amount  in  Law  to  a  warranty  that  the  thing 
sold  is  as  represented. 

2.  That  if  plaintiff  represented  the  mine  sold  to  be  a 
goodlane,  (he  being  a  miner,  and  having  an  opportunity  of 
knowing,)  and  Peeples  had  not  seen  and  examined  it,  and 
these  representations  were  the  inducement  to  purchase,  then 
it  is  immaterial  whether  the  representations  were  fraudulently 
made,  or  by  mistake.  The  plaintiff  must  suffer  the  conse- 
quences resulting  therefrom. 

3.  That  the  testimony  of  one  witness  who  testifies  posi- 
tively to  a  fact,  outweighs  the  testimony  of  many  witnesses 
who  testify  that  they  have  no  knowledge  of  it. 

4.  If  you  shall  believe,  from  the  evidence,  that  the  mine 
was  of  some  value,  and  that  it  was  equal  in  value  to  the 
amount  paid,  in  cashy  by  defendant,  and  of  no  more  value, 
then,  the  plaintiff  is  not  entitled  to  recover  this  note — the 
balance  of  the  purchase  money. 

Plaintiff's  counsel  requested  the  Court  to  charge,  that  if 
defendant  inquired  of  Freeman  (the  Treasurer  of  the  mine) 
as  to  its  value,  and  that  if  he  exhibited  his  day-books  show- 
ing their  mining  operations,  and  which  was  true,  then  the 
parties  negotiated  upon  equal  terms. 

This  charge  the  Court  refused  to  give,  holding  that  this 
testimony  was  introduced  for  the  purpose  of  showing  that 
defendant  did  not  act  upon  the  representations  alone,  and  for 
no  other  purpose. 

Plaintiff's  counsel  further  requested  the  Court  to  charge 
that  the  sale  of  a  gold  ipine  is  peculiar,  and  that  representa- 
tions concerning  them  are  mere  matters  of  opinion,  and  did 
not  amount  to  a  warranty,  that  they  were  as  represented. 

This  charge  the  Court  declined  to  give,  but  charged,  tli&t 
if  plaintiff  was  a  miner,  and  acquainted  with  the  business  of 
mining,' and  had  worked  the  mme  sold,  ti^en  he  is  bound  V>v 
any  false  representations  made  by  him  to  defendant,  as  to  its 
Talne,  and  clearly  so,  when  they  are  made  to  one  who    b&6 
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neither  seen  nor  examined  the  mine  and  buys  upon  such  rep- 
resentations. 

The  Court  further  charged,  that  the  doctrine  of  caveat 
emptor  does  not  apply,  and  that  it  was  not  necessary  to  de- 
fendant's support  of  his  plea,  or  defence,  that  he  should  ten- 
der back  the  property  purchased. 

The  Jury  found  for  the  defendant,  whereupon  plaintiff 
moTed  for  a  new  trial,  on  the  grounds — 

1.  That  the  Court  erred  in  allowing  defendant  to  prove  by 
witnesses,  that  it  was  the  custom  and  law  in  the  mining  dis- 
tricts of  California,  when  a  mine  claim  was  purchased,  and 
proved  or  turned  out  to  be  unprofitable  or  worthless,  for  the 
render  to  give  up  the  note  given  for  the  purchase  money. 

2.  Because  the  Court  erred  in  its  charge  to  the  Jury,  and 
its  refusal  to  charge  as  above  stated. 

3.  Because  the  verdict  was  contrary  to  Law  and  the  evi- 
dence. 

The  Court  refused  the  motion  for  a  new  trial,  and  plaintiff 
excepted. 

J.  A.  W.  Johnson,  for  plaintiff  in  error. 

WALKsn,  represented  by  Dabney,  Contra. 

By  the  Court. — ^Lukpkin,  J.,  delivering  the  opinion. 

Leonard  sold  to  Peeples  and  two  others,  an  occupant  claim, 
which  he  held  in  the  gold  diggins  of  California,  for  $1,000. 
The  purchaser  paid,  say  $575  cash,  and  gave  the  note  sued 
on  for  the  balance.  This  action  is  brought  to  collect  this 
note,  and  the  defence  set  upis  two-fold — fraud  in  the  contract 
and  failure  of  consideration. 

There  was  much  testimony  read  on  the  trial,  and,  amongst 
the  rest,  the  Court  allowed  the  defendant  to  prove  that  ac- 
cording to  the  law  and  custom  of  that  country,  that  when- 
ever a  note  was  given  for  a  gold  mine  aftd  it  proved  unpro- 
ductive, or  did  not  turn  out  according  to  expectation,  it  was 
given  op,  and  this  is  the  first  error  complained  of. 

CaJi/oniia  was  a  State  when  this  transaction  took  place  in 

the  fadl  of  1853,  and  no  evidence  is  adduced  of  any  such  Law 

a:  thax  time,  and  no  such  custom  was  established  as  to  author- 

iie  the  Court  below  to  recognise  and  act  upon  it.     No  proof 
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was  offered  that  Leonard  bad  notice  of  any  such  cnstom,  or 
of  the  existence  of  any  such  custom  which  was  pnblic  and 
uniform  and  peaceable,  so  as  to  infer  that  this  contract  was 
made  in  reference  to  it.  If  there  be  such  a  custom,  it  is  so 
j  unreasonable,  that  it  was  probably  enforced  by  the  Bowie 

knife. 
I  All  the  other  exceptions  grow  out  of  the  charges  and  re- 

fusals to  charge  on  the  part  of  the  Court.  As  we  shall  send 
this  case  back,  we  forbear  to  express  any  opinion  as  to  the 
preponderance  of  the  proof. 

And  before  examining  each  specification  in  the  motion  for 
a  new  trial,  I  would  remark,  generally,  that  the  Court  seems 
to  have  labored  under  this  misapprehension,  that  any  thing 
said  at  the  time  of  the  trade,  whether  it  amounted  to  a  posi- 
tive representation  or  a  mere  expression  of  opinion,  was  a 
warranty  for  the  breach,  of  which  the  plaintiff  was  responsi- 
ble. Indeed,  this  is  the  very  language  of  the  first  charge 
which  is  assigned  as  error. 

"Because  the  Court  charged  the  Jury  that  whatever  rep- 
ros'^ntations  were  made  by  the  plaintiff,  pending  the  negotia- 
tion and  at  the  time  of  the  sale,  to  the  defendant,  were  bind- 
ing on  the  plaintiff,  and  amounted  in  Law  to  a  warranty  that 
the  mine  sold,  was  of  the  character  it  was  represented.'' 

All  the  evidence  on  the  part  of  plaintiff,  was  to  the  effect 
that  if  the  mine  proved  as  productive  as  it  had  been,  the  upper 
end  of  it  would  reimburse  the  purchaser^k,  and  the  lower  end 
would  be  nett  profit.  Surely  the  opinion  thus  expressed, 
does  not  amount  that  these  results  would  follow. 

Another  error  complained  of  is  this:  the  Court  charged 
the  Jury  that  if  they  should  believe  from  the  testimony,  that 
the  mine  sold  was  of  some  value,  and  that  it  was  equal  in 
value  to  the  amount  that  the  plaintiff  had  received  at  the 
time  of  the  purchase,  and  no  more,  that  then  the  plaintiff 
was  not  entitled  to  recover  the  balance. 

This  is  putting  the  issue  upon  value,  alone,  irrespective  of 
fraud  or  warranty.  This  cannot  be  the  Law  of  the  case,  or 
the  rule  of  the  plaintiff's  rights. 

We  do  not  think  the  Court  was  bound  to  charge,  as  Lta^w^ 
the  first  request  made  by  counsel  for  plaintiff,  namely,  th&t^ 
"if  the  defendant  inquired  of  the  witness  Freeman,"    (the 
Treasurer  of  the  Company)  "as  to  the  value  of  the  mm^ 
and  the  said  witness  showed  him  a  book  of  their  minit^^^ 
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which  was  true  and  correctly  kept;  that  defendant  was  upon 
equal  terms  with  the  plaintiff." 

It  vill  be  borne  in  mind,  that  the  parties  were  fifty  miles 
distant  from  the  mine  when  the  sale  was  made.  The  plain- 
tiff had  been  working  it  for  sometime.  The  defendant  had 
never  seen  it.  Of  course,  then,  a  bare  inspection  of  the 
book  kept  by  the  Company,  would  not  itself  put  the  defend- 
ant upon  an  equality  with  the  plaintiff. 

We  cannot  sustain  the  instruction  which  the  Court  gave 
the  Jury,  that  "the  testimony  of  Freeman,  the  witness,  was 
admitted  for  the  purpose  of  showing  that  the  defendant  in 
making  the  purchase,  did  not  act  solely  upon  the  plaintiff's 
representations,  and  that  only  for  that  purchase  could  they 
coBBider  it." 

Mr.  Freeman  was  present  at  the  trade,  and  his  evidence  is 
full,  as  to  all  that  transpired  at  the  time ;  and  his  testimony, 
if  credible,  establishes  that  all  the  plaintiff  said  was  by  way 
of  opinion  only;  and  he  substantiates  the  truthfulness  of 
Leonard's  representations.  His  evidence,  therefore,  was 
material  on  many  accounts. 

We  do  not  think  the  plaintiff  was  entitled  to  the  second 
charge  which  he  asked,  that  ''  the  sale  of  gold  mines  was 
peculiar,  and  that  representations  concerning  them  are  mat- 
ters of  opinion  only,  and  do  not  amount  to  a  warranty,  that 
they  are  as  represented. 

This,  we  apprehend,  depends  entirely  upon  the  nature  of 
the  representations.  They  may  be  so  positive  as  to  amount 
to  a  warranty,  and  if  so,  they  stand  upon  the  same  footing 
M  representations  concerning  any  other  species  of  property. 

The  second  and  last  charge  are  very  similar.  The  sec- 
ond is  to  this  effect :  That  "if  the  plaintiff  represented  the 
mine  sold  to  be  a  good  one,  (he  being  a  miner  and  having  an 
<^ponunity  of  knowing,)  and  Peeples  had  not  seen  and  ex- 
amined it,  and  these  representations  were  the  inducement  to 
purchase,  then  it  is  wholly  immaterial  whether  the  represen- 
tations were  fraudulently  made,  or  by  mistake.  The  plaintiff 
must  suffer  the  consequences  resulting  therefrom.'' 

And  the  last    charge  was,   that  "  if  the  plaintiff  was   n 

miner,  and  had  a  practical  knowledge  of  the  business,  and 

^i^  operated  in  the   mine  sold,  he  was  bound  by  any  false 

'epr€«entstion  made  by  him  to  Peeples  as  to  the  value  of  the 

tziiney  especially  ss  Peeples  had  not  seen  nor  examined  the 
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mine,  and  bought  only  upon  the  faith  of  such  represeata- 
tions.*' 

Much  has  been  written  upon  the  principle  of  Law  involved 
in  these  charges.      This  ought  to  be  the  doctrine  of  the 
Courts  upon  this  subject:    When  one  misrepresents  a  fact, 
knowing  it  to  be  false,  or  asserts  a  thing  to  be  so,  not  know- 
ing whether  it  be  true  or  not,  and  it  turns  out  to  be  false,  he 
is,  in  both  of  these  cases,  guilty  of  a  moral,  as  well  as  a 
legal  fraud.     But  where  one  honestly  believes  the  truth  of 
what  he  aflSrms,  he  is  clearly  not  guilty  of  moral  turpitude, 
and  I  should  be  slow  to  convict  him  of  a  le^al  fraud,  so  as  to 
subject  him  to  liability  for  the  mistake,  unless  the  represen- 
tations were  of  a  character  to  amount  to  a  warranty.     (See 
Thorn  V8.  Bigland^  8  JExch.  Bep.,  731;    Wilde  vs.  Gibson^  1 
H.  L.  Cases,  605,  603  ;  Taylor  vs.  Ashton,  11   M.  ^   *f., 
407,  415.] 

If  the  defendant's  witnesses  in  this  case  have  sworn  the 
truth,  the  mine  did  not  pay  expenses.  And  yet,  after  John- 
son and  Baker  had  been  six  weeks  at  work  in  the  mine,  they 
bought  out  Mr.  Peeples*  interest  at  the  price  he  paid  Leon- 
ard, and  continued  to  work  the  mine  until  they  had  dug  oat 
every  foot  of  it.  It  will  be  for  another  Jury,  who  will  be 
more  competent  to  the  task  than  we  are,  to  reconcile  this 
and  other  portions  of  the  testimony. 
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GANN  t«.  THE  STATE  OF  GEORGIA. 

1.  Whenever  the  homicide  is  the  result  ot  that  sudden  an<}  violent  beat  of  paa- 
sioD,  which  w  supposed  to  be  irresistible,  and  without  an]r  malice  or  delibe- 
ration, the  killing  is  Voluntary  Manslaughter,  and  not  Murder. 

1  IT,  npon  a  »oddeu  quarrel,  the  parties  fight  upon  the  spot,  or  presently  agree 
and  fetch  their  weapons  and  fight,  and  one  of  them  is  killed,  such  killing  is 
bat  Voluntary  Manslaughter,  no  matter  who  strikes  the  first  blow. 

Harder,  in  Cobb  Superior  Court.  Tried  before  Judge 
Bics,  at  September  Term,  1859. 

Tbis  was  an  indictment  against  Jeptha  Gann,  charging 
him  with  the  murder  of  William  Collins. 

It  was  shown  by  the  proof,  that :  On  the  23d  day  of  April, 
1859,  in  the  county  of  Cobb,  the  deceased,  the  prisoner, 
John  Oshields,  Joseph  White,  Alexander  Cupp,  Nancy  Scog- 

5'n^  and  Fanny  Scoggins,  were  all  on  their  way  home  from 
^riettA;  that,  as  they  went  along,  deceased  and  Nancy 
Scoggins  fell  out;  that  deceased  commenced  blackguarding 
Xancj  Scoggins  with  vulgar  language,  which  was  the  first 
beginning  of  any  difficulty ;  that  the  blackguarding  of  Nan- 
cy Scoggins,  by  the  deceased,  made  the  prisoner  mad;  pris- 
oner was  in   company  with  Nancy  Scoggins;  that  prisoner 
cursed   deceased,  and  wanted  to  fight  him;  that  when  the 
pn'soner  said  be  would  whip  deceased,  if  he  did  not  mind,  de- 
ceased replied  that  that  was  as  good  a  time,  he  reckoned,  as 
he  would  over  get;  that  the  altercation  then  ceased,  and  the 
parties  made  friends,  and  drank  together  at  Gault^s  grocery, 
the  prisoner  bujing  the  liquor;  that  the  prisoner  and  his  im- 
mediate  company,   consisting   of   Nancy  Scoggins,   Fanny 
Stt^^ggins,  and    Alexander  Cupp,  left  the  grocery  firj>t,  and 
it«rted  on  bon^e;   that  after  they  had  gone  on  some  little  dis- 
tance, the  deceased,  Oshields,  and  White,  also  left  the  gro- 
cery, and  went  on  towards  home,  along  the  same  road;  that 
after  going  along,  and  getting  near  to  Mr.  Hunton's,  the  de- 
ceased and  Oshields  began  to  sing  a  song  about  the  Fillmore 
bora:  that  tbe  words  of  the  song  seem  to  be  harmless,  but 
the  manner  of  singing  the  song,  or  something  else,  offended 
VaocT  Scofi^ins,  who  had  a  child  named  Fillmore;  that  the 
il*rceased  and   Oabields  were  told  by  prisoner,  that  if  they 
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wanted  to  sing,  either  to  stay  behind  or  go  on  before ;  that 
deceased,  Oshields,  and  White,  then  passed  by  prisoner  and 
the  Scogginses,  and  again  commenced  singing  the  song ;  that 
prisoner  again  carsed  them,  saying  that  any  man  who  would 
sing  such  a  song  as  that,  before  decent  women,  was  of  no 
account,  and  that  he  was  the  best  man  that  ever  made  a  track 
on  Marietta  hill,  and  could  whip  any  Collins  or  Oshields  of 
the  name;  that  deceased  replied,  '^ISo  you  can't,  you  can't 
whip  Scott  Oshields,"  to  which  prisoner  rejoined,  *'Yes  I 
can ;  I  can  whip  him  the  best  day  he  ever  saw  " ;  that  Oshields 
and  deceased  were  told  not  to  sing  any  more  or  say  any  thing 
else  to  prisoner,  as  he  was  drunk  and  did  not  know  what  he 
was  doing ;  that  in  going  about  seventy-five  yards,  White  and 
Oshields  got  before  the  deceased  about  thirty  steps;  that 
when  about  that  distance  ahead,  they  rather  stopped  and 
heard  three  licks  back  behind  them ;  that  they  turned  and 
went  back  and  found  deceased  retreating  from  prisoner  whilst 
prisoner  was  advancing  on  deceased;  prisoner  had  something 
in  his  hand  that  looked  bright;  that  it  was  dark,  and  the 
prisoner  was  drunk,  and  the  deceased  was  sober ;  that  when 
White  and  Oshields  got  back  to  the  place  of  rencounter,  de- 
ceased said  that  prisoner  had  cut  him  badly,  to  which  priso- 
ner replied,  "Yes,  and  I  am  sorry  for  it'';  that  White  caught 
hold  of  deceased  by  one  arm  and  Oshields  took  him  by  the 
other,  asking  him  if  he  was  sick,  and  when  asked  the  second 
time,  replied  that  he  was,  and  began  to  sink  down ;  White 
and  Oshields  then  let  him  down  in  the  lock  of  the  fence,  and 
he  died  in  a  short  time ;  White  and  Oshields  heard  the  blood 
spouting,  or  bubbling,  from  his  wound;  that  when  deceased 
was  caught  by  White  and  Oshields,  he  had  an  open  knife  in 
his  right  hand,  which  one  of  the  witnesses  took  from  his  hand 
and  put  it  into  the  witness'  pocket;    that  prisoner  had    a 
double-barrel  shot  gun,  which  Nancy  Scoggins  was  carrying 
at  the  time;  prisoner  also  had  a  pistol,  but  the  evidence   did 
not  show  that  he  was  carrying  the  gun  or  pistol  with   any 
reference  to  deceased,  or  that  he  drew  or  attempted  to  use 
either  of  them  against  deceased,  except  that  one  of  the  wit- 
nesses testified  that  after  deceased  had  been  let  down  in   the 
lock  of  the  fence,  prisoner  said  to  deceased,  not  to  cro^wd 
him,  or  rush  on  him,  for  he  had  his  repeater  drawn ;  deceaeetl 
was  stabbed  on  the  shoulder,  under  the  collar  bone,  witli  a. 
knife,  and  the  wound  caused  his  death ;  that  prisoner  had  tlie 
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kntfe  shown  in  Court  on  the  night  of  the  difficulty — it  is 
called  a  Spanish  dirk,  bat  is  not  above  the  size  of  a  pocket 
knife,  and  shuts  up,  and  is  carried  in  the  pocket.     On  the 
night  of  the  homicide  the  prisoner  was  arrested  at  ^  house  in 
or  near  the  Gamp  Ground,  and  when  arrested,  was  in  bed 
with  Nancy  Scoggins,  who  is  an  unmarried  woman,  and  Alex- 
ander Gupp,  all  three  being  asleep  in  the  same  bed ;  that 
blood  was  seen  on  the  under-dress  of  Nancy  Scoggins,  who 
said  it  got  on  her  dress  as  she  stooped  down  to  see  if  deceased 
was  dead;    that  prisoner  was,  when  arrested,  searched  for 
weapons  and  none  were  found  on  him ;  the  coat-sleeve  and 
the  arm  of  prisoner  was  cut  with  a  knife,  and  there  was  also 
a  cut  on  the  left  breast  of  his  coat ;  that  from  the  place  where 
White  and  Oshields  heard  the  three  licks  down  to  the  place 
where  they  took  hold  of  deceased  when  they  went  back,  there 
was  blood  along  on  the  groand ;  that  there  was  but  one  wound 
of  any  importance  on  deceased ;  that  during  the  altercation 
between  prisoner  and  deceased,  about  whipping  Scott  Oshields, 
prisoner  said,  "O,  God  damn  you,  Dorse,  here  I  qome"; 
there  was  a  pistol,  and  the  knife  aforesaid,  found  next  day  at 
the  place  of  rencounter,  both  of  which  were  shown  to  belong 
to  prisoner ;  the  knife  which  was  taken  from  deceased,  was 
shown  in  Court,  and  identified  as  his. 
The  Jury  found  the  defendant  guilty. 
Defendant,  by  his  counsel,  moved  the  Court  for  a  new  trial 
in  said  case,  on  the  grounds : 

1.  Because  the  finding  of  the  Jury  was  contrary  to  the 
endence  in  said  case. 
2«  Becaoao  the  finding  of  the  Jury  was  contrary  to  Law. 
S.  Because  the  Jury  found  a  verdict  in  said  case  which 
was  decidedly  and  strongly  against  the  weight  of  the  evi- 
dence in  said  case. 

4.  Because  after  the  Court,  in  compliance  with  the  request 
of  defendant's  counsel,  had  charged  the  Jury  that,  '^whilst  vol- 
untary dmnlceiiness  is  no  excuse  for  crime,  yet  the  drunken- 
ness of  the  defendant,  at  the  time  of  the  killing,  may  be  con- 
sidered on  the  question  whether  the  defendant  was  excited  by 
passtott,  or  actuated  by  malice  in  committing  the  homicide." 
Qualified  said  charge  by  adding  thereto  the  following,  to-wit: 
**In  case  it  is  proven  that  any  such  provocation  was  given  as 
the  Coort  baa  already  mentioned,  that  is  a  provocation  not 
by  words,  threats,  menaces,  or  contemptuous  gestures  alone, 
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whether  said  or  sung,  hot  an  aotual  assault  upon  the  person 
killing,  or  an  attempt  by  the  person  killed  to  commit  a  aerioiu 
personal  injury  on  the  person  killing."  In  oonnectioD  with 
this,  the  presiding  Judge  further  certifies,  that  he  charged  the 
Jury  that,  "in  all  cases  of  voluntary  manslaughter,  there 
must  be  some  actual  assault  upon  the  person  killing  by  the 
person  killed,  or  an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the  person  killing." 

5.  Because  after  the  Court,  at  the  request  of  the  defend- 
ant's counsel,  had  charged  the  Jury  as  follows :    "  If  you  be* 
lieve  from  the  evidence,  that,  at  the  time  Gann  killed  the  de- 
ceased, the  deceased  had  a  knife  drawn,  and  was  cutting  at 
Gann,  or  attempting  to  cut  or  stab  him,  and  that  Gann  killed 
deceased  to  save  his  own  life,  or  killed  deceased  under  the  in- 
fluence of  a  reasonable  fear  that  deceased  would  kill  him,  or 
inflict  upon  him  serious  bodily  harm,  or  was  trying  to  kill 
him  at  the  time,  then  the  defendant  Gann  is  not  guilty  of 
murder,  and  you  ought  not  to  find  him  guilty  of  murder." 
Qualified  said  charge,  by  adding  thereto  the  following,  to-wit: 
"But  if  the  prisoner  first  advanced  on,  and  assaulted  the  de- 
ceased with  a  knife,  or  other  deadly  weapon,  then  the  de- 
ceased might  defend  himself,  and  if,  in  defending  himself,  he 
cut  the  clothes,  or  even  the  person  of  the  prisoner,   that 
would  not  justify  the  prisoner  for  killing  deceased,  unless  the 
prisoner  had,  after  he  assaulted  deceased,  really,  and  in  good 
faith,  endeavored  to  decline  any  further  struggle  before  he 
struck  the  mortal  blow,  and  that,  at  the  time  he  struck  the 
mortal  blow,  the  danger  to  himself  was  so  urgent  and  press- 
ing, that  in  order  to  save  his  own  life,  he  killed  deceased,"  as 
such  addition  and  qualification  were  illegal  and  unwarranted, 
and  unsupported  by  the  evidence. 

'  6.  Because  the  Court  erred  in  admitting  in  evidence,  over 
the  objections  of  prisoner's  counsel,  where  and  with  whom 
Nancy  Scoggins  slept,  and  where  and  with  whom  the  prisoner 
slept,  on  the  night  of  the  alledged  murder,  and  after  it  had 
^occurred,  as  such  evidence  was  illegal,  irrelevant,  and  calcu- 
lated to  prejudice  the  Jury  against  the  defendant  for  vices, 
immoralities,  and  indecent  conduct,  having  no  connection 
with  bis  guilt  or  innocence  of  the  alledged  murder. 

The  motion  was  overruled,  and  the  new  trial  refused,  and 
defendant  excepted,  and  assigns  the  same  as  error. 
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Irwik  and  Lestbr,  for  plaintiff  in  error. 

Wm.  Phillips,  Solicitor  General,  C<mtra. 

By  the  Oourt. — ^Lyon,  J.,  delivering  the  opinion. 

The  Court  having  charged  the  Jury  that,  ^'In  all  cases  of 
Toluntary  manslaughter,  there  must  be  some  actual  assault 
npon  the  person  killing  by  the  person  killed,  or  an  attempt,  by 
the  person  killed,  to  commit  a  serious  personal  injury  on  the 
person  killing,"  and  then,  after  giving  a  charge  as  requested  by 
eounsel  for  prisoner,  qualified  such  charge  thus :  ^^  In  case  it 
is  proven  that  any  such  provocation  was  given  as  the  Court 
lias  already  mentioned,  that  is,  a  provocation  not  by  words, 
threats,  menaces,  or  contemptuous  gestures,  whether  said  or 
sung,  bat  an  actual  assault  upon  the  person  killing,  or  an 
attempt  by  the  person  killed,  to  commit  a  serious  personal  in- 
jury on  the  person  killing."  This  charge,  when  considered 
with  reference  to  the  facts  of  this  case,  is  erroneous. 

The  Court  was  evidently  impressed  with  the  idea,  that  the 
only  thing  which,  under  our  Statute,  could  reduce  a  homicide 
from  murder  to  voluntary  manslaughter,  was  an  actual  assault 
Qpon  the  person  killing,  or  an  attempt  by  the  person  killed 
to  commit  a  serious  personal  injury  on  the  person  killing,  and 
such  is  the  letter  of  the  Statute  on  this  subject,  but  there  is 
more  in  the  Statute  besides  that.  The  Statute  says  in  an- 
other place,  that  *^the  killing  must  be  the  result  of  that  sud- 
den, violent  impulse  of  passion,  supposed  to  be  irresistible, 
and  that  is  the  general  principle  distinguishing  voluntary 
manilaQghter  from  murder  rather  than  that  enunciated  by 
the  Court.  Whenever  the  killing  results  from  such  passion 
alone,  and  not  from  any  mixture  of  malice  or  deliberation, 
then  the  killing  is  not  murder,  but  is  voluntary  manslaughter, 
no  matter  how  that  passion  may  be  aroused,  for  if  there  is  no 
maliee  either  expressed  or  implied,  or  criminal  neglect,  there 
caa  he  no  marder.  The  clause  of  the  Statute  given  by  the 
Conn  to  the  Jury  to  control  them  in  passing  on  the  facts  of 
tlita  ease  applies  to  that  class  of  cases,  and  was  so  intended 
by  the  Legislstnre,  where  the  only  excuse  for  the  killing  was 
the  provocation  given  by  deceased  to  accused.  Not  to  those 
eiseSf  however,  when  the  provocation  given  is  of  such  a  char- 
acter tliat  it  80  excites  the  slayer  with  such  great  and  sudden 
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heat  of  poBaion,  that  he  cannot  resist  its  inflnenee,  and  when 
the  killing  is  caused  bj  Buch  passion,  and  not  solely  on  ac- 
count of  the  provocation  given.  Any  other  construction  of 
this  Statute  would  leave  a  large  number  of  cases  of  homicide 
unprovided  for,  ^vhich  are  neither  murder,  involuntary  man- 
slaughter, or  justifiable. 

2.  From  all  that  we  can  see  of  the  facts  of  this  killing  as 
disclosed  by  the  evidence,  these  parties,  that  is,  the  deceased 
and  the  Accused,  went  into  the  fight  mutually,  upon  equal 
terms,  each  having  and  using  a  knife  upon  a  sudden  heat  of 
passion  caused  by  the  provocation  given  by  deceased,  and 
their  almost  immediate  collision,  and  that  the  killing  was  the 
result  of  this  mutual  fight  and  sudden  heat  of  passion  rather 
than  of  the  provocation.  Now,  if  this  was  the  fact,  the  kill- 
ing was  voluntary  manslaughter  and  not  murder,  and  so  the 
Court  ought  to  have  charged  the  Jury.  Instead  of  this,  the 
cbsrge  as  given,  taken  altogether,  excludes  such  a  principle 
from  the  consideration  of  the  Jury. 

We  find  the  principle  thus  broadly  laid  down :  ^^  If  A  and 
B  fall  suddenly  out,  and  they  presently  agree  to  fight  in  the 
field,  and  run  and  fetch  their  weapons,  and  go  into  the  field 
and  fight,  and  A  kills  B,  this  is  not  Murder,  but  homicide,** 
(manslaughter).  1  Salsj  P.  (7.  458.  ^'  If,  upon  a  sudden 
quarrel,  the  parties  fight  upon  the  spot,  or  if  they  presently 
fetch  their  weapons  and  go  into  the  field  and  fight,  and  one 
of  them  falleth,  it  will  be  but  manslaughter."  1  MawkinSf 
31,  §  22,  29.  4  Blk  Com.  191.  Upon  words  of  reproach, 
or  any  sudden  provocation,  the  parties  come  to  blows,  and  a 
combat  ensues,  no  undue  advantage  being  sought  or  taken  on 
either  side,  and  death  ensues  under  such  circumstanoes,  the 
offence  of  the  party  killing  will  amount  only  to  manslaught- 
er."    1  Auss.  on  Orvm.y  585,  refers  to  I^ost.  285* 

'^If  two  draw  their  swords  upon  a  sudden  quarrel,  and  one 
kills  the  other,  it  is  only  manslaughter."  1  iiiiss.  an  Or. 
586,  refers  to  Bex  vs,  WaUer%^  12  St.  W.  113,  and  in  such 
case  it  is  immaterial  who  strikes  the  first  blow. 

Could  a  principle  be  clearer  or  better  settled  ?  And  it  in 
no  wise  conflicts  with  our  Statute,  but  is  in  full  accordance 
with  its  very  letter  and  spirit.  Manslaughter,  says  the  Stat- 
ute, 'Ms  the  unlawful  killing,  &c«,  without  malice,  wilJiout 
deliberation,  which  may  be  voluntary  upon  sudden  hbat  of 
PASSION,  or  involuntary,"  &c.,  and  again,  '^the  killing  must 
be  the  result  of  that  iuddeuj  violent  impuke  of  poMnon^**  ^c. 
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Apply  this  principle  to  the  facts  of  this  case.     Deceased 
and  his  friends  were  travelii^  faster  than  accused  and  his 
crowd;  for  he  was  behind — ^had  overtaken  and  passed  them 
soae  twenty  or  thirty  steps,  when  he  renewed  the  singing 
th&t  was  so  offensive  to  the  prisoner.     Prisoner  cursed  de* 
ceased,  and  said  ^'he  could  whip  any  O'Shields  or  CoUina  of 
the  name/'     Deceased  denied  this;  he  was  willing  for  the 
fight  and  had  been  from  the  first  of  the  difficulty,  and,  in- 
stead of  going  on  with  his  companions,  as  he  had  been  pre- 
Tioasly,  he  stops  in  the  road  and  waits  for  accused  to  come 
op  with  him,  and  then  the  fight  commences,  each  having  and 
oang  his  knife — ^blows  and  wounds  are  given  and  received, 
and  no  one  knows  who  is  the  aggressor.     The  result  is,  that 
the  prisoner  in  the  fight  kills  Collins,  the  deceased,  by  a 
stab  with  his  knife.     Now,  it  is  manifest,  that  he  did  not  Kill 
OoUins  solely  on  account  of  the  provocation,  because  at  that 
tine,  the  distance  between  them  was  some  twenty  or  thirty 
steps,  and  prisoner  had  a  Repeater  and  double-barrel  gun, 
and  used  neither  to  revenge  the  afiront,  which  it  is  likely  he 
woald  have  done,  had  it  been  his  purpose  to  kill  deceased  for    / 
tbe  provocation.     Had  he  done  so  in  that  way,  his  crime   ' 
would  have  been  Murder.     The  provocation  woidd  have  been 
BO  ezcvae.    But  he  does  no  such  thing ;  on  the  contrary  when 
he,  in  his  anger,  comes  up,  and  in  collision  with  deceased, 
who  was  awaiting  him  for  that  purpose,  in  the  dark,  they  en- 
age  with  each  other  in  a  mutual  fight,  on  equal  terms.— 
Now,  it  is  clear  that  such  killing,  if  we  have  the  facts  aright, 
under  the  role  stated,  is  not  Murder,  but  Manslaughter,  and 
•o  the  Court  ought  to  have  charged  the  Jury,  and  so  should 
Ittve  been  their  finding ;  and  as  the  Court  did  not  so  charge, 
nor  the  Jury  ao  find,  we  reverse  the  Judgment  of  the  Court 
bdow,  and  send  the  case  back  for  a  new  trial. 

IVre  is  nothing  else  in  the  rulings  of  the  Court  that  is 
neeeaaary  for  ub  to  pass  upon. 

Jvdgnent  revers^. 
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1.  A  Court  of  Bquity  will  enjoin  an  Administrator  from  recovering  a  tract  of 
land  when  the  intestate  has  been  dead  more  than  seven  years,  and  the  heir 
at  Law  was  of  age  at  the  death  of  intestate,  and  when  there  are  no  debts 
against  the  estate,  and  the  defendant  has  been  in  adverse  possession  for 
seven  yean  before  commencement  of  suit  or  grant  of  administration. 

Equity,   in   Cobb  Superior  Court     Tried  before  Judge 
Cabaniss,  at  September  Term,  1859. 

This  was  a  Bill  filed  by  Jane  L.  Mitchell,  in  Cobb  Supe- 
rior Court,  alleging  that  she  was  regularly  appointed  admin- 
istra/tor  of  Samuel  Mitchell,  deceased,  who  was  her  late  hus- 
band; that  about  the  18th  of  September,  1837,  William  G. 
Robinson  purchased  from  Thomas  Patterson,  lot   of  land 
number  one  hundred  and  twenty-one,  in  the  20th  district  of 
the  2nd  section  of  Cobb  county,  and  went  into  the  possession 
and  occupancy  of  the  same,  claiming  it  adversely ;  that  Rob- 
inson afterwards  conveyed  the  land  'to  Michael  O'Brien;  that 
the  land  was  afterwards  sold  at  Sheriff's  sale  as  the  property 
of  O'Brien,  and  Samuel  Mitchell,  complainant's  intestate, 
became  the  purchaser;  that  Philip  Clayton  and  Elisabeth 
Clayton  went  upon  the  land,  and  occupied  as  tenants  of 
Mitchell ;  that  the  land  was  held  by  complainant,  and  those 
under  whom  she  claimed,  by  regular  bargain  and  sale,  and 
deeds  of  conveyance  from  the  year  1837  until  in  August, 
1849,  continuously  and  adversely;  that  Thomas  J.  Murdock, 
as  the  administrator  of  one  Elizabeth  Brown,  deceased,  com- 
menced an  action  of  ejectment  against  Elisabeth  and  Phillip 
Clayton,  for  the  recovery  of  said  land  and  mesne  profits ; 
that  Murdock's  letters  of  administration  were  obtained    in 
July,  1849;  that  his  intestate,  Elizabeth  Brown,  died  in  the 
fall  of  1835,  leaving  no  debts  to  pay,  and  leaving  but  one 
child,  and  heir  at  Law;  that  said  administration  of  said  filix. 
abeth  Brown's  estate,  was  unnecessary,  either  to  pay  debts 
against  her  estate,  or  to  make  distribution  thereof;  that  there 
was  nothing,  and  had  been  nothing  to  hinder  or  prevent  the 
heir  at  Law,  of  Elizabeth  Brown,  from  asserting  her  right  to 
said  land,  and  that  as  she  had  failed  so  to  do,  the  complain* 
ant  had  a  perfect  title  to  the  land  by  the  Statute  of  Limita- 
tions and  adverse  possession.     The  Bill  prayed  for  disoovery 
and  a  perpetual  injunction  of  the  action  of  ejectment. 
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The  &Q9wer  of  the  defendant  admits  aubBCanttally  the  facts 
ni  allegations  set  forth  in  tho  Bill. 

It  was  admitted,  and  agreed  by  connasi  on  both  sides  in 
the  Court  below,  that  the  following  facta  were  true,  to-wit: 

Elizabeth  Brown,  the  drawer  and  grantee  of  the  land  in 
controversy,  and  intestate  of  the  defendant,  died  in  the  fall 
of  1835,  leaving  one  daughter  Mary,  who  was  tho  wife  of 
Lewis  Lodge;  that  Lewis  Lodge  died  in  the  life  time  of  Eliz- 
■beth  Brown,  leaving  bis  wife  Mary  and  two  children,  Dn<!  of 
whom  died  long  since,  and  the  other  is  still-living ;  that  Mary 
again  married  a  man  by  the  name  of  Cross,  by  whom  she  had 
five  cbildreo ;  that  Mary's  marriage  with  Cross  occurred  in 
BUiabeth  Brown's  life-time;  that  Mary  died  after  the  death 
of  Elitabeth  Brown,  leaving  her  husband  Cross,  and  five 
diildren,  all  of  whom,  except  one,  were  minors  at  the  com- 
niencement  of  the  action  of  ejectment  for  the  land  in  dis- 
pute; that  neither  of  the  husbands,  or  the  heirs  of  Mary, 
ff'T  reduced  the  land  to  possession,  or  took  administration 
on  ber  estate,  or  upon  that  of  Elizabeth  Brown;  that  Mur- 
dock  obtained  administration  on  Elizabeth  Brown's  estate  on 
the  2iid  of  July,  1849,  and  commenced  the  action  of  eject- 
nrot  the  23d  of  July,  1849;  that  the  deed  in  complainants 
chain  of  title  is  not  the  deed  of  the  grantee,  but  is  either  a 
forgery  or  mado  by  some  other  Elizabeth  Brown.  It  was 
also  agreed  that  as  the  result  of  the  trial  depended  entirely 
■pon  a  legal  qaestion,  that  that  question  should  be  argued 
before  the  Coart,  and  as  the  Court  might  decide,  so  the  ver- 
di«t  of  the  Jury  should  be  rendered. 

The  Coort,  upon  hearing  argnment,  decided  that,  "npon 
'.lie  death  of  Elisabeth  Brown  without  any  debts  to  be  paid, 
and  leaving  bat  one  heir  at  Law,  namely:  Mary  Cross,  her 
daaghter,  the  title  to  her  land  passed  to  her  heir  at  Law,  and 
voM  ID  ber,  and  she  could  maintain  an  action  of  ejcctmen  t 
for  the  recovery  of  the  land  in  dispute.  The  real  estate  of 
d;..k^^  Brown  could  vest  in  her  administrator  only  for  two 
0  make  distribution  amoa  g 
no  debts  to  be  paid,  and  bn  t 
teasity  for  the  administrator 
either  purpose,  and,  oonse- 
labeth  Brown  conld  not  1  e- 
divest  the  title  of  the  he  ir 
Eliiabetfa  Brown,  with  n  o 
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debts  to  be  paid,  and  leaving  but  one  heir  at  Law,  the  title  to 
her  land,  vested  in  her  heir  at  Law,  Mary  Cross,  and  the  has- 
band  of  Mary  Cross,  by  virtue  of  his  marital  rights,  was  en- 
titled to  all  the  choses  in  action  of  his  wife  upon  reducing 
them  into  possession ;  and  as  his  wife,  Mary  Cross,  died  be- 
fore he  reduced  the  land  in  controversy  into  possession,  he 
was  entitled  to  administration  on  her  estate  without  being  lia- 
ble to  distribution,  and  as  such  administrator  was  entitled  to 
recuver  the  land,  unless  superior  outstanding  title  should  be 
shown,  and  when  so  recovered,  it  would  be  his  property,  and 
not  subject  to  distribution.  It  not  appearing  that  the  recov- 
ery of  the  land,  by  the  administrator  of  Elizabeth  Brown, 
was  intended  to  enure  to  the  benefit  of  the  husband  of  Mary 
Cross,  and  his  administration  of  the  land  being  unnecessary 
to  pay  the  debts  of  Elizabeth  Brown,  or  to  make  distribution 
among  her  heirs  at  Law,  his  suit  for  the  land  was  such  a  one 
as,  according  to  the  decisions  of  the  Supreme  Court,  ought 
to  be  perpetually  enjoined. 

The  Jury  rendered  a  verdict  and  decree,  in  accordance  with 
the  decision  of  the  presiding  Judge,  which  decision  was  ex- 
cepted  to  by  defendant,  and  alledged  here  to  be  erroneous. 

Ikwin  and  Lester,  for  plaintiff  in  error. 

A.  J.  Hansell,  Contra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

Upon  the  death  of  Elizabeth  Brown,  the  drawer  and  gran- 
tee of  the  lot  in  controversy,  the  title  was  cast  upon  Mary 
Cross,  the  only  child  of  the  intestate,  and  her  husband,  James 
Cross,  as  the  only  heir  at  Law  of  said  intestate,  subject  only 
to  the  payment  of  debts  of  intestate;  and  as  there  were  no 
debts,  the  whole  title  vested  absolutely  in  them  without  the 
necessity  of  administration.  Adverse  possession  to  this  title 
commenced  in  1827|  during  the  life  of  Mary.  She,  and  her 
husband,  could  have  maintained  ejectment  for  its  recovery 
against  the  tenant.  Carrutheti  v%.  Bady^  8  Kelly  108 ;  see 
also  WeUbom  ve.  Weaver^  17  O-eo.  270.  Upon  titie  death  of 
Mary,  the  daughter  and  wife,  subsequently  in  1840,  whatever 
title,  equity,  or  interest,  she  might  have  had  in  the  land 
during  the  ooverture,  by  reason  of  her  husband  not  having 
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rtdaeed  the  Skme  into  his  aetttal  posseSBion-^see  Ckappell  v». 
Omaay,  11  Geo.  28 — vested  absolutely  in  her  husband,  James 
Cnws.  Bryan  v».  Rooks,  25  Geo.  624,  Here,  then,  was  the 
1^1  title  to  this  land  from  1840  to  1849,  in  James  CroBS, 
with  an  adverse  poesession  nnder  a  claim  of  right,  supported 
by  a  paper  title,  running  all  the  time  not  only  against  his 
tide,  bat  all  the  world.  What  prevented  him  from  bringing 
hit  action  of  ejectment  for  the  recovery  of  the  possession 
daring  all  this  time?  If  it  be  replied,  that  heconld  only  sue 
u  administrator  on  the  estate  of  his  wife,  wo  answer,  that 
is  not  so  certain.  What  is  the  necessity  of  an  administration 
under  the  circumstances?  No  distribution  is  to  be  made,  no 
Mcoont  to  be  taken  or  rendered;  then,  why  administer  ?  He 
is  the  heir  at  Law.  Again,  nearly  twenty  yeara  have  elapsed 
auee  the  death  of  bis  wife — what  evidence  have  we,  that  no 
sdminifltration  has  been  had  on  her  estate?  But  allow  that 
an  administration  was  necessary,  and  that  none  has  been  had, 
we  ask  why  Cross,  the  heir  at  Law,  did  not  administer  and 
assert  his  right  before  the  Statutory  bar  attached  ?  What 
afaetaele  was  there  to  an  administration?  None  whatever; 
and  his  failure  to  administer,  even  if  that  was  necessary,  in 
time,  is  as  fatal  to  his  right  to  recover  as  the  failure  to  brine 
his  action  within  the  Statntory  period.  Shall  he  be  permitted 
ts  slamber  over  his  rights,  until  the  claims  of  third  persons 
have  ripened  into  a  paramount  title  ? — until  the  rights  of  in- 
Dooent  and  bona  fide  purchasers  have  attached,  and  then  do, 
ittdirectly,  through  this  otherwise  unnecessary  administration, 
what  be  could  not  do  himself  directly  ?  We  apprehend  not. 
This  qoestion  has  been  frequently  before  this  Court,  and  as 
often  decided  by  it,  that  a  Court  of  Equity  under  the  circum- 
Maacca,  wonld,  by  injunction,  protect  the  occupant  from  such 
action.  In  Jonekm  vt.  HoUand,  7  Geo.  591,  one  Studatill, 
who  was  the  owner  of  the  lot  in  dispute  at  his  death,  died  in- 
teatUe  in  1820,  leaving  all  of  bis  children  and  heirs  at  Law, 
of  age.  Sabseqnently,  Jonekin  held  the  lot  adversely  more 
took  out  letters  of  administra- 
till  in  1846,  and  brought  eject- 
!  recoveiT  of  the  lot.  Jonekin 
facts,  and  prayed  a  perpetual  in- 
who  pronounced  the  opinion, 
that  my  brethren  are  quite  olear, 
protect  the  occupant  under  the 
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facts  set  forth  in  this  bill.  It  woald  be  a  palpable  fraud  od 
the  Law,  to  permit  the  heirs  to  do  that  indirectly^  under  color 
of  an  administration,  which  they  have  lost  the  right  to  do  di- 
rectly." In  Woolfolk  vs.  Beatty^  18  Q-eo.  528,  which  was  a 
bill  filed  for  the  same  purpose,  the  Court  say,  *^In  1852,  forty 
two  years  after  the  adverse  possession  began,  James  Beatty 
administers  upon  the  estate  of  Andrew  McNeely,  with  no 
debts  to  pay,  and  commences  his  suit  at  Law  to  recover 
the  property  for  the  purpose  of  distribution.  And  this  in- 
junction is  prayed  for  to  restrain  the  action.  We  are  fully 
satisfied,  under  the  facts  and  circumstances  of  this  case,  that 
the  injunction  should  have  been  granted."  In  support  of 
that  decision,  this  Court  refers  to  Wagner  vs.  Baird.  1  Hovh 
ard  234,  in  which  the  Supreme  Court  of  the  United  States 
lays  down  the  principle  thus  broadly:  '^ Long  acquiescence 
and  lacheSy  by  parties  out  of  possession,  are  productive  of 
much  hardship  and  injustice  to  others,  and  cannot  be  excused 
but  by  showing  some  actual  hindrance  or  impediment.  The 
party  guilty  of  such  laches,  cannot  screen  his  title  from  the 
just  imputation  of  stateness,  merely  by  the  allegation  of  an 
imaginary  impediment  or  technical  disability."  *'What," 
says  this  Court  in  applying  the  principle  to  the  facts  in  Wotd- 
folk  vs.  Beatty,  ^*  is  the  pretence,  upon  which  the  great  hard- 
ship and  gross  injustice  in  recovering  this  property  from  these 
bona  fide  purchasers,  sought  to  be  justified  ?  That  no  ad- 
ministration has  been  taken  out  upon  the  estate  of  old  An- 
drew McNeely.  Why,  did  not  the  heirs  force  one  forty  years 
previously  ?  Is  not  this,  in  the  language  of  the  authority, 
an  imaginary  impediment,  a  mere  technical  disability  ?  There 
was  no  greater  obstacle  then  than  now.  If  a  disability  exist- 
ed, it  was  voluntary  and  self-imposed."  So  we  say,  again,  in 
this  case.    The  decree  of  perpetual  injunction  must  be  affirmed. 


ATLANTA,  MARCH  TERM,  1860.  79 

Fields  P».  RaUton  aod  Martin. 


FIELDS  v».  RALSTON  AND  MARTIN. 

Wkttt  Itnds  are  levied  on  by  execution,  and  claims  interposed  and  withdrawn 
b;  pQccetsiye  claimants  to  whom  the  property  is  conveyed,  a  Court  of  Equity 
will  interfere  and  restrain  the  claimant  from  withdrawing  his  claim,  and  the 
holder  of  the  titks  from  transferring  the  same,  until  the  question  as  to  its  lia- 
biliiy  to  the  lien  can  be  adjudicated. 

Equity,  in  Lumpkin  Superior  Court.  Decision  on  de- 
iDarrer  by  Judge  Rice,  at  July  Term,  1859. 

This  was  a  Bill  in  Equity,  filed  by  John  D.  Fields,  again^ 
Levis  EUlston  and  William  Martin.  The  bill  alledges  that 
complainant  is  the  owner  and  transferee  of  several  fi  fas  ob- 
tained in  a  Justices  Court  of  Lumpkin  county,  against  one 
S'lmael  King.  These  executions  were  issued  in  the  years 
1835  and  1836. 

That  in  1839,  complainant  ordered  the  levies  then  made 
Ukder  said  executions,  to  be  dismissed,  believing  that  they 
eouid  not  be  sustained,  and  had  said  fi  fas  re-levied  upon  lots  of 
land  Nos.  1,080  and  1,055,  in  the  12th  district  and  1st  sec- 
tion of  Lumpkin  county.     That  at  the  time  said  last  levy  was 
made,  the  defendant  in  fi  fas  had  the  title  to  said  lots  of  land. 
That  the  executions  with  the  levies  on  said  lots,  were  turned 
over  by  the  Constable  to  the  Sheriff,  and,  by  him,  advertised 
fur  sale,  and   one  Tully  Choice  interposed  a  claim  to  said 
l^nds,  which   vas  returned  to  the  Superior   Court  of  said 
county,  first  March  Term,   1840,  and  was  continued  until 
li^3,  when  it  was  withdrawn,  and  nu  record  thereof  can  be 
ft^and.    After   Choice's  claim  was  withdrawn,  said  lots  of 
Uod  were  again  advertised  for  sale,  when  Choice  again  inter- 
poeed  his  claim   to  lot  1,055,  and  one  Charles  V.  Chamber- 
lain interposed  a  claim  to  No.  1,080,  which  claims  were  re- 
turned to  March  Term,  1844,  of  Lumpkin  Superior  Court, 
snd  vere  continued  from  time  to  time,  and  transferred  to  the 
Appeal,  nntil  March  Term,  1850,  when  they  were  withdrawn, 
and  complainant   ordered  said  lands  to  be  re-advertised  for 
sa^  when  Lewis    Ralston  interposed  his  claim  to  both  lots, 
and  which  are   now   pending.     That  complainant  has  been 
prosecatins  his  rights  up  to  the  time  of  filing  this  bill ;  that 
the  pretended  claims  to  these  lands  have  been,  and  are  now 
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constantlj  being  transferred,  and  have  finally  been  trans- 
ferred to  William  Martin,  and  thus  the  litigation  continued 
and  protracted  to  the  great  injury  of  complainant,  and  by 
the  fraudulent  combination  of  Ralston  and  Martin  to  prevent 
him  from  collecting  his  just  debts.  The  bill  prayed  that  said 
Martin  be  enjoined,  &c. 

To  this  bill,  defendant  demurs  for  want  of  equity.  The 
Court  sustained  the  demurrer  and  dismissed  complainant's 
bill,  and  counsel  for  complainant  excepts  and  assigns  said  de- 
cision as  error. 

Irwin  and  Lester,  for  plaintiff  in  error. 

Wm.  Martin,  represented  by  Ezzard,  Contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

It  would  seem,  that  this  was  a  case  where  a  Court  of  Equi- 
ty ought  to  interpose.  Otherwise,  we  see  no  end  to  the  liti- 
gation involved.  By  enjoining  Lewis  Ralston  from  with- 
drawing his  claim,  and  William  Martin  from  selling  or  con- 
veying the  two  lots  of  land  levied  on,  he  being  the  last  pur- 
chaser, until  the  rights  of  the  parties  can  be  heard  and  adju- 
dicated under  this  Bill,  there  will  be  a  final  adjustment  of  the 
matter  in  dispute ;  and  we  shall  direct  that  leave  be  granted 
to  the  complainant  to  amend  his  Bill  so  as  to  effectuate  this 
object. 
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SPRAYBERRY  vs.  MERK. 

A5  to  a  suit  for  divorce,  tba  wife  is  sui  jurisj  and  may  charge  the  husbaod 
without  his  consent  with  the  real  valae  of  all  such  services  of  other  persons 
u  miy  be  necessary  to  her  in  the  conduct  of  the  suit. 

Assumpsit,  in  Lumpkin   Superior  Court.      Tried  before 
Judge  BiCB,  at  January  Term,  1860. 

This  was  an  action  of  Assumpsit  brought  by  Henry  J. 
Sprayberry,  Esq.,  against  George  W.  Merk,  for  services  ren- 
dered as  an  Attorney  and  Solicitor  for  Ann  W.  Merk,  the 
vife  of  the  defendant,  in  instituting  and  conducting  a  libel 
for  diyorce  on  behalf  of  said  Ann  W.  Merk  against  her  hus- 
band, the  defendant,  and  in  filing  a  bill  in  equity  for  ne 
ixeat,  relating  to  the  divorce  cause.  The  wife  at  the  time 
sk  employed  plaintiff,  was  living  separate  and  apart  from 
iier  husband,  and  the  cases  were  dismissed  before  Judgment, 
oa  account  of  the  settlement  of  tho  difficulty  between  the 
parties,  and  the  return  of  Mrs.  Merk  to  her  husband.  Plain- 
tiff  proved  that  his  services  were  worth  one  hundred  dollars, 
and  that  the  causes  were  dismissed  without  want  of  skill,  or 
iajJore,  or  neglect,  on  his  part  to  prosecute  them. 

At  the  close  of  the  testimony,  the  Court,  on  motion,  or- 
dered a  non-suit,  holding  that,  under  the  circumstances  of 
the  case,  the  action  could  not  be  maintained  against  the  hus- 
band, to  which  decision  plaintiff  excepted. 

Martix,  by  EzzARD,  for  plaintiff  in  error. 

No  Counsel  appeared  for  defendant  in  error. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

The  Don-suit  was  granted  in  this  case  upon  the  ground,  that 
3  m^Q  eannot  be  chargeable  for  the  services  of  a  lawyer  in 
briogiikg  a  suit  against  himself  without  his  consent.  This  is, 
ondoabtedly,  trae  as  a  general  principle,  but  we  think  that  a 
suit  by  the  wife  for  a  divorce,  must  be  excepted  from  its  ope- 
ration from  the  necessity  of  the  case.  As  to  this  one  matter 
of  a  suit  for  a  divorce,  the  wife  is  9ui  juris^  having  a  clear 
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right  to  iDstitute  and  conduct  that  kind  of  a  suit  indepen-  * 
dently  of  her  busband*8  consent.  But»  this  right  is  practi- 
cally denied  to  her  if  she  can  command  no  means  of  paying 
the  agents  who  are  necessary  to  the  conduct  of  the  suit. 
Therefore,  it  is.  that,  quoad  hoc^  she  may  charge  the  common 
funds  of  herself  and  husband  in  his  hands.  But  as  this  pow- 
er on  her  part,  is  founded  on  the  necessity  of  the  case,  so  its 
extent  does  not  exceed  the  demands  of  the  necessity;  and, 
therefore,  she  can  charge  the  common  funds  (or  her  husband, 
which  is  the  same  thing  in  effect)  only  with  the  real  value  of 
such  services  as  she  may  procure,  and  not  with  the  price  which 
she  may  fix  on  them  by  her  contract.  Upon  these  views  is 
founded  the  constant  practice  o^  the  Courts  in  granting  ali- 
monjf  to  the  wife  during  the  pending  of  her  suit  for  a  divorce, 
and  in  embracing  her  counsel  fees  in  the  allowance.  It  is 
worthy  of  remark,  that  her  counsel  fees  are  allowed  as  a  part 
of  her  necessary  maintenance^  and  are  allowed  before  it  is 
ascertained  whether  she  has  valid  ground  for  a  divorce  or  not. 
They  are  allowed  as  the  necessary  means  of  testing  that  ques- 
tion, a  question  which  every  wife  has  a  right  to  test  whenever 
she  pleases.     Pro  hae  vice^  she  is,  sub  modo,  a  feme  sole. 

As  to  the  settlement  which  took  place  in  this  case  between 
the  husband  and  wife,  after  she  had  got  the  services  of  her 
counsel,  it  is  scarcely  necessary  to  remark,  that  the  counsel, 
after  having  acquired  a  right  to  compensation  for  his  services 
by  rendering  them  at  the  request  of  the  wife,  could  not  be 
Mettled  out  of  that  right  by  arrangement  to  which  he  was  no 
party.* 

Judgment  reversed. 
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PAYNE  vs.  McKINNBY  AND  WHITLOW. 

I A  Deed  made  since  1839,  and  attested  by  a  J  uttice  of  the  Peace,  ts  not  ad 
mi»»itUe  in  evidence,  ujksn  the  fact  of  tu  having  been  recorded  without  other 

preoT. 

^  Tke  po9«e9aion  of  the  vendee  onder  a  bond  for  titles,  is  not  the  possession 
of  the  vendor,  (especially  when  the  former  repudiates  the  title  of  the  latter,) 
so  as  to  perfect  the  Statutory  title  of  the  vendor,  by  reason  of  the  adverse 
hoMiog  of  the  vendor  and  vendee. 

Ejectment,  In  Fannin  Superior  Court.  Tried  before  Judge 
fiiCE,  at  the  Maj  Term,  1859. 

This  action  was  brought  by  John  Doe,  ex  dem,  Mordecai 
McKinnej  and  Miles  W.  Whitlow  V8,  Richard  Roe,  casual 
ejec'ior,  and  Nathaniel  S.  Pajne,  tenant  in  possession.  Por- 
ter Fleming  was  subsequently  made  co-defendant. 

On  the  trial,  plaintiff  read  in  evidence  the  grant  from  the 
Sute  of  Georgia  to  Mordecai   McKinney  for  the  lot  of  land 
in  controTcrsj ;  proved  the  possession  of  Payne  at  the  time 
soil  was  commenced,  and  that  the  land  lay  in  the  county  of 
Fannin.     He  also  proved,  that  Whitlow,  as  the  Agent  of 
AfcKinoey,  sold  the  laud  to  John  Patterson,  taking  bis  note 
for  tito  purchase  mon^y,  and  executing  a  bond  for  titles  to 
*hhn  Patter?<on  and  Enoch  Patterson,  jointly;  that  John  Pat- 
ter»/>n  took  possession  of  the  land  in  1840,  asserting  tit^e  and 
claiming  it  as  his  own;  that  after  he  had  kept  possession  of 
tfaf^  land  for  several  years,  an  action  was  brought  in  the  Su- 
perior Court  of  Gilmer  county,  in  which  the  land  then  lay, 
in  f%vor  of  John  Doe  ex  dem,  Mordecai  McKinney  vs,  Rich- 
ard Roe,  casual  ejecror,  and  Enoch  Patterson,  tenant  in  pos- 
iK'S»iofi  in  which  action  a  Jutlgment  was  rendered  in  favor  of 
the  plaintiff  on  the  19th  of  September,  1848;  that  after  the 
termination  of  aaid  suit,  Enoch  Patterson  held  the  land  as 
t«»nant  of  Whitlow  *'or  about  two  years,  and  then  left  ii,  giv- 
ing WKitlon  written  notice,  that  he  wtis  his  tenant  no  longer, 
and  Would  not  hold  un«ler  him;  that  Enoch   Patterson  re-en- 
ttre</  upon  the  land,  setting  up  title  in  himself,  and  then  sold 
it  to   f*Avne,  who  went  into  the  possession  of  the  land,  and 
r^'Wi'mi'd  on  it  until  this  suit  was  commenced  in  July,  1854; 
:i»at  Enoch  Patterson  paid  John  Patterson  in  full  for  the  land, 
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but  John  Patterson  never  paid  Whitlow.  Plaintffs  also  offer- 
ed, in  evidence,  a  Power  of  Attorney,  made  by  McKinnej  to 
Whitlow  for  a  valuable  consideration,  and  irrevocable,  dated 
the  6th  of  April,' 1839,  empowering  Whitlow  to  sell  and  con- 
vey the  land  in  dispute.  The  Power  of  Attorney  was  attested 
by  a  Justice  of  the  Peace,  and  recorded  the  12th  of  August, 
1847.  Defendants  objected  to  the  introduction  of  this  Power 
of  Attorney,  on  the  ground  that  its  execution  was  not  proven, 
and  that  the  attestation  thereof  by  a  Justice  of  the  Peace, 
and  its  registration  did  not  make  it  admissible  in  evidence 
without  proof  of  its  execution.  The  objection  was  overruled 
by  the  Court  and  the  Power  of.  Attorney  admitted. 

The  defendants  then  introduced  the  following  testimony, 
to-wit:  The  grant  to  MoKinney  aforesaid;  a  deed  from 
John  T.  Bailey,  Sheriff  of  Gilmer  county,  to  John  Lamar, 
dated  the  8th  of  August,  1836,  recorded  5th  of  November, 
1836,  and  made  pursuant  to  a  sale  of  the  land  in  dispute,  as 
the  property  of  McKinney,  under  a  fieri  facias  issued  from 
a  Justices  Court  of  Wilkes  county,  in  favor  of  a  man  by  the 
name  of  Dooley,  for  the  use  of  Peter  Lamar  against  said 
McKinney,  and  after  showing  the  loss  of  the  fi  fa,  proved  its 
contents,  and  that  it  had  all  the  entries  on  it  necessary  to 
authorize  a  valid  sale.  Also,  a  deed  from  John  Lamar  to 
Porter  Fleming  for  the  land  in  dispute,  dated  9th  of  January, 
]  855 ;  also,  a  deed  from  B.  B.  Moore  and  LaFayette  Lamar, 
to  Porter  Fleming,  for  the  land  in  dispute. 

The  Jury  returned  a  verdict  for  the  plaintiffs.  Defendants 
moved  for  a  new  trial  on  the  following  grounds,  to- wit : 

1.  Because  the  verdict  was  contrary  to  the  evidence  in  the 
cause. 

2.  Because  the  verdict  was  greatly  against  the  weight  of 
the  evidence. 

3.  Because  the  Court  erred  in  admitting  as  evidence,  an 
exemplfiication  of  the  record  of  a  suit  in  Gilmer  Superior 
Court,  against  Enoch  Patterson,  for  the  land  in  dispute.  > 

4.  Because  the  Court  erred  in  admitting  as  evidence,  the. 
Power  of  Attorney  from  McKinney  to  Whitlow,  without^ 
proof  of  its  execution. 

5.  Because  the  Court  erred  in  charging  the  Jury  '^  that  il 
Enoch  Patterson  entered  under  a  joint  bond  to  himself  and 
John  Patterson,  with  a  transfer  from  John  to  Enoch,  suci 
transfer  from  John  to  Enoch  for  fuU  payment,  would  mafa) 
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Enoch's  possession  adverse  to  John  Patterson,  but  not  ad- 
verse to  McEonney,'*    , 

6.  Because  the  Court  erred  in  charging  the  Jury  that  if 
land  be  sold  by  the  Sheriff,  and  the  defendant  afterwards 
takes  possession,  claiming  the  land  as  his  own,  the  right  of 
the  purchaser  is  barred  in  seven  years. 

There  were  several  other  grounds  taken  in  the  motion 
which  it  is  not  necessary  to  set  out. 

The  motion  was  overruled  by  the  Court,  and  the  Judgment 
is  assigned  as  error. 

Walkbe  ;  Martin,  by  Irwi3^  and  Lester,  for  plaintiff  in 
error. 

Brown  and  Ezzard,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Was  the  Power  of  Attorney  made  by  McKinney  to  Whit- 
bw,  and  witnessed  only  by  a  Justice  of  the  Peace,  admissi- 
ble in  evidence  upon  the  fact  merely  of  its  having  been  re- 
corded without  other  or  further  proof  of  its  execution  ? 

Conceding  that  it  operated  as  a  conveyance,  and  that  one 
Witness  was  sufficient  to  constitute  it  a  good  deed,  still  there 
is  no  Law  which  entitles  it  to  registration  upon  the  attesta- 
tion of  a  single  witness,  although  he  be  a  magistrate.  The 
Act  of  1839,  applies  only  to  deeds  made  prior  to  that  time. 
The  main  question  in  this  case,  is  this :  Can  the  vendor  of 
lands  avail  himself  of  the  possession  of  his  vendee,  especially 
when  he  repadiates  the  title  of  his  vendor  to  perfect  a  Stat- 
otorj  title  by  adverse  possession? 

It  is  true,  the  Books  treat  the  vendor  and  vendee  under 
a  bond  for  titles,  as  occupying  the  quasi  relation  of  landlord 
and  tenant.  Bat  not,  we  apprehend,  for  the  purposes  con- 
tended for  in  this  case.  The  tenant  stipulates  to  hold  the 
pranises  for  his  landlord  proper,  and  to  return  it  at  the  ex- 
piration of  the  lease  :  not  so  the  vendee — and  while  he  holds 
the  land  in  subordination  to  the  title  of  the  vendor,  still  he 
holds  it  aa  an  absolute  purchaser,  and  never  contemplates  a 
snmiider,  and  each  party  is  remitted  to  his  respective  rights 
resolting  firom  the  executory  contract. 


•• 


86     SUPRSME  COURT  OF  OEOBGIA. 


Adamia  and  Carroll  vb*  Keeler  €t  at. 


ADAMS  AND  CARROLL  v«.  KEELER  et  al. 

Execatlons  laaaed  from  a  Jasttces  Coart  agidnst  Ward  Keeler  aod  John  K. 
JordaD,  Jointly,  on  which  appeared  the  following  entry,  "  Received  payment 
in  fall  on  the  within  fl  fa,  by  John  M.  Jordan,  security.  Janaary  8, 1S39. 
£.  L.  Harris,  J.  P.^*  Stid,  that  such  entry  did  not  give  the  control  of  the 
execatlons  to  Jordan  as  surety  against  Keeler,  the  co-defendant,  bat  the 
same  operates  as  a  satisfaction  as  against  each  of  the  defendants,  and  that  a 
subsequent  levy  and  sale  of  the  property  of  Keeler,  under  said  executions, 
was  illegal  and  void. 

Ejectment,  in  Gilmer  Superior  Court.  Tried  before  Judge 
Bice,  at  December  adjourned  Term,  1859. 

This  was  an  action  of  Ejectment  by  Doe,  ex  dem^  Thomas 
H.  Turner  and  Ward  Keeler,  against  Roe,  casual  ejector, 

and Adams  and  Daniel  Carroll,  tenants  in  possession, 

for  the  recovery  of  lot  of  land  No.  33,  in  the  7  th  district 
and  2nd  section  of  Gilmer  county. 

Plaintiff  read  in  evidence  a  grant  of  the  lot  from  the  State 
to  Thomas  H.  Turner,  dated  20th  December,  1837,  and  a 
deed  from  Turner,  conveying  the  lot  to  Keeler.  The  posses- 
sion by  defendants  was  admitted. 

Defendants  claimed  under  a  sale  and  conveyance  by  the 
Sheriff  of  Gilmer  county,  under  three  Justice  executions 
from  Crawford  county,  against  Keeler  and  John  M.  Jordan, 
in  favor  of  one  Matthew  H.  Myrik.  The  executions  were 
all  dated  first  of  January,  1839,  and  upon  each  was  the  fol- 
lowing endorsement: 

"GEORGIA,  Crawford  County— 

Received  payment  in  full  on  the  within  fi.  fa.,  by  John  M. 
Jordan,  security.     January  8,  1839. 

[Signed]  E.  L.  HARRIS,  J.  P." 

The  lot  of  land  was  levied  upon  by  virtue  of  said  Justice 
fi.  fas.  December  15,  1849,  and  sold  by  the  Sheriff  to  one 
B.  A.  Freeman,  to  whom  titles  were  executed  by  said  Sheriff. 

Defendants  offered  said  fi.  fas.  and  deed  in  evidence.  To 
the  introduction  of  which  plaintiff  objected,  on  the  ground 
that  it  appeared  by  the  endorsements  on  said  fi.  fas.,  that 
they  had  been  fully  paid  off  and  satisfied,  and  that  there  was 
no  authority  for  said  sale  and  conveyance  by  the  Sheriff. 
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The  Court  sustained  the  objection,  and  excluded  the  evi* 
dence,  and  defendants  excepted.  The  Jarj  found  for  the 
plaintiff,  whereupon  defendant  tenders  his  bill  of  exceptions 
Msigning  said  decision  as  error. 

D.  A.  Walkbb,  by  Irwin  and  Lester,  for  plaintiffs  in 
error. 

Wm.  Martin,  by  Ezzaed,  Contra. 

Bji  the  Court, — Lyon,  J.,  delivering  the  opinion. 

The  Executions  having  been  issued  against  the  defendants. 

Ward  Keeler  and  John  M.  Jordan,  jointly,  a  payment  by 

one  was  a  satisfaction.     If  Jordan  was,  in  tact,  but  a  surety 

for  Keeler  on  these  debts,  which  were  the  foundation  of  the 

execurions,  he  ought,  after  this  payment,  to  have  made  such 

fact  ^^satisfactorily  appear  to  the  Court  from  whence  the 

executions  issued,**  when  that  Court  would  judicially  have 

given  to  him  the  control.     Cobb'9  Dig.  595.     Not  having 

done  so,  he  had  no  right  to  control  the  executions  against  his 

co-defendant.     Hence,  the  subsequent  levy  and  sale  of  the 

lot  in  controversy  under  these  executions,  as  the  property  of 

Keeler,  was  illegal  and  void,  and  conveyed  no  title  to  the 

purchaser  at  such  sale. 

It  is  insisted  by  counsel  for  plaintiff  in  error,  that  the  en- 
try made  by  the  Justice  of  the  Peace,  the  same  who  issued 
the  executions  "of  payment  from  Jordan,  security,**  is  a 
substantial  compliance  with  the  Act  before  referred  to,  suffi- 
ciently so,  at  least,  to  eive  Jordan  control  of  the  executions 
agminst  Keeler.  We  do  not  think  so.  These  entries  were 
made  by  the  Justice  of  the  Peace  as  receipts  for  the  money 
paid  to  him  for  the  plaintiff  in  execution,  and  as  a  collecting 
oSeer — not  as  a  Court.  It  does  not  appear  to  have  been  done 
in  Term  time,  or  upon  proof  that  Jordan  was  but  surety ;  all 
of  which  is  fatal  to  the  position  of  counsel. 

Jadgment  affirmed. 
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FINDLEY  v».  LAWLESS. 

Ill  an  application  for  Dower  since  the  Act  of  31st  February,  ISSO,  no  person 
but  tlie  administrator  of  deceased,  can  be  made  a  partj  to  the  proceeding  for 
the  purpose  of  contesting  the  r  ght  of  the  widow  to  have  Dower  assigned 
her. 

Dower,  in  Dawson  Superior  Court.     Decision  by  Judge 
Rice,  at  February  Term,  1860. 

Nancy  Pinion,  widow  of  Stokes  Pinion,  deceased,  made 
application  to  the  Superior  Court  of  Dawson  county,  for  the 
appointment  of  commissioners  to  lay  off  and  assign  to  her 
dower  in  lands,  of  which  she  alledged  her  late  husband  died, 
seized  and  possessed.  Due  and  legal  notice  of  this  applica- 
tion was  given  to  Calvin  J.  Lawless,  the  administrator  of 
said  deceased,  and  objection  made,  Commissioners  were  ap- 
.  pointed  as  provided  by  Law,  who  made  their  return  to  the 
next  Term  of  said  Court,  assigning  dower  in  said  land  to  the 
said  Nancy.  At  this  Term  of  the  Court,  Samuel  B.  Find« 
ley  appeared  and  filed  his  objections  to  said  return,  and  to 
its  being  made  the  Judgment  of  the  Court  upon  the  grounds : 

1st.  That  said  Nancy  Pinion  had  never  been  married  to 
said  Stokes  Pinion,  deceased. 

2nd.  That  said  land  had  been  legally  sold  by  said  admin- 
istrator, and  bought  by  said  Findley. 

The  presiding  Judge  held  and  decided  that,  this  beins  a 
proceeding  between  the  widow  and  the  administrator,  to  which 
Findley  was  not  a  party,  he  had  no  right  to  be  heard  in  this 
form,  and  ordered  the  return  of  the  Commissioners  to  be  made 
the  Judgment  of  the  Court,  to  which  decision  counsel  for 
Findley  excepted. 

Wm.  Martin,  represented  by  Ezzard,  for  plaintiff  in  er- 
ror. 

Irwin  and  Lester,  Contra. 

By  the  Court. — Lton,  J.,  delivering  the  opinion. 

The  only  question  in  this  case,  is  this:  Whether,  upon  the 
implication  of  a  widow  for  dower,  she  having  given  notice  of 
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each  intention  to  the  administrator  of  her  deceased  husband^ 
a  third  person^  on  his  own  motion,  can  come  into  Court,  cause 
himself  to  be  made  a  party  to  the  proceeding,  and  resist  her 
right  to  have  dower  assigned  to  her?  The  Court  below  de- 
cided that  he  could  not,  and  we  concur  in  that  opinion. 

By  the  Act  of  7th  of  December,  1824,  OohbU  Dig.  228, 
any  person  interested  in  the  lands  upon  which  the  widow 
claimed  dower,  could  traverse  and  deny  the  right  of  the  ap- 

Jlieant.     When  an  issue  was  formed  and  tried  by  a  special 
ury,  under  the  proyisions  of  that  Act,  the  widow  was  re- 
qnired  to  giye  notice  of  her  intended  application  to  all  per^ 
sons  interested  in  the  land.     This  made  them  proper  parties 
to  that  proceeding,  and  entitled  them  to  be  heard;  and  the 
Judgment  of  the  Court  making  the  assignment,  concluded  all 
parties  affected  with  notice.     The  Act  of  21st  February, 
1856,  Cobb  231,  very  materially  changed  the  Law  in  relation 
to  the  assignment  of  dower.    ^By  that  Act,  it  is  only  neces* 
saiy  for  the  applicant  to  giye  notice  to  the  representative  of 
the  estate  of  the  deceased  person  in  whose  land  the  dower  is 
daimed,  instead  of  to  all  parties  interested,  as  heretofore. 
No  provision  is  made  for  bringing  in  third  persons,  and  adju* 
dicing  their  r^hts  in  respect  to  the  land,  nor  does  that 
seem  to  have  been  contemplated.     The  intention  of  the  Leg- 
islature evidently  was,  to  provide  a  more  simple  and  summary 
remedy,  for  the  assignment  of  dower  to  the  widow,  than  that 
previously  afforded  by  Law.     And  if  the  Court  allowed  her 
application  to  be  thwarted  and  delayed  by  litigation  with  ad- 
verse claimants,  or  others,  the  object  of  the  Law  would  be 
ddeated.     The  right  of  such  third  persons  cannot  be  affected 
by  the  judgment  to  which  they  are  no  parties,  unless  they 
cntm  ss  heirs  at  Law,  or  from  the  administrator,  and  in  that 
csR,  they  must  litigate  through  the  administrator  and  through 
hiooDly. 
Jodgment  affirmed. 
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GLOVEA  v«.  TOWNSEND,  CBANE  &  00. 

4.  A  propoittion  to  which  the  Judge  expresees  his  aM«nt  during  the  argument 
to  the  Jury,  and  in  their  heariogt  conveys  the  Judge^s  opinion  to  the  Jury  as 
eflectually  as  a  formal  charge  could  do,  and  mny  equally  serve  as  a  fouodL, 
tion  for  the  assignment  of  error. 

3.  A  representation  that  a  person  may  be  safely  credited,  can  not  give  a  right 
of  action,  without  some  indication  in  the  representation,  or  its  circumstances, 
of  the  extent  to  which  the  credit  may  go. 

Deoeit,  in  Cobb  Superior  Court.  Tried  before  Judge 
Hammond,  at  March  Term,  1859. 

This  was  an  action  on  the  case  brought  by  Townsend, 
Crane  k  Co.,  against  John  H.  GloTer,  to  recover  damages 
for  deceitful  representations,  respecting  the  solrencj  of  one 
Samuel  Lawrence,  whereby  they  were  induced  to  sell  goods 
to  Lawrence,  and,  on  account  of  his  insolvency,  they  lost 
their  debt. 

Samubl  Corbie,  in  behalf  of  the  plaintiffs,  testified :  That 
he  was  clerk  and  salesman  for  Townsend,  Arnold  k  Co., 
Wholesale  Dry-goods  Merchants,  in  the  citv  of  Charleston, 
South  Carolina;    that  the  plaintiffs  are  tne  successors  of 
Townsend,  Arnold  ft  Co.,  in  the  same  business,  and  that  wit- 
ness continued  with  plaintiffs  as  clerk  and  salesman ;  that  in 
April,  1851,  Samuel  Lawrence,  then  a  merchant  of  Marietta, 
visited  Charleston  to  buy  goods  for  his  business,  and  applied 
to  the  House  of  the  plaintiffs  to  purchase  a  Bill  of  Dry 
(}oods;  that  plaintiffs  doubting  the  solvency  of  Lawrence, 
were  not  willing  to  sell  him  the  goods  on  credit  until  the  de* 
fendant,  John  U.  Glover,  who  was  in  Charleston  at  the  time, 
affirmed  to  the  witness,  then  clerk  and  agent  of  piaintiffii, 
that  "Lawrence  was  good  for  his  purchases;  that  he  was  all 
right,  and  that  witness  must  sell  to  him  on  fair  terms,  do  a 
good  part  by,  and  treat  him  right."     That,  upon  the  faith  of 
niis  and  similar  representations,  and  affirmations,  repeated 
several  times  on  different  occasions  by  Glover,  witness  sold 
gbods  to  Lawrence  on  a  credit,  amounting  in  value  to  the  sum 
of  $1,261.91,  for  which  the  note  of  Lawrence  was  taken,  dne 
at  six  months.     That  Glover  was  particular  to  inform  witness 
as  to  the  solvency  of  Lawrence,  and  urged  him  to  sell  the 
goods  to  Lawrence,  which  witness  did  entirely  and  altogether 
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U|x>B  the  fiuth  of  ftiid  his  confidence  in  the  representations  of 
Glorer,  that  Lawrence  was  solvent  and  good  for  his  pur* 
chases,  and  all  right,  and  that  the  goods  would  not  have  been 
Bold  and  delivered,  bat  for  the  representations.     As  clerk  of 
Townsend,  Arnold  &  Co.,  witness  had  sold  Lawrence  a  small 
bin  of  goods  on  a  credit,  amounting  to  some  two  hundred 
s&d  eighty  dollars,  taking  his  note  therefor,  due  at  six  months, 
irUch  was  paid  in  April,  1851.     Plaintiffs  also  proved,  that 
jLawrence  was  sued  on  the  note  first  aforesaid  in  the  United 
States  District  Court,  and  confessed  a  judgment  which  is 
8^  onpaid;  that  Lawrence  removed  from  South  Carolina  to 
Mirietta,  Georgia,  in  the  fall  of  1848.    At  that  time,  he 
was  largely  insolvent,  having  no  property,  except  an  old  de- 
crepit negro  woman,  only  retained  on  account  of  her  past 
servioes  as  a  family  servant,  and  who  has  since  died ;  that 
when  he  came  to  Marietta,  he  bought  a  stock  of  goods  from 
John  H.  Glover,  and  agreed  to  pay  him  therefor,  the  sum  of 
tea  thousand  dollars,  and  gave  him  a  lien  in  the  nature  of  a 
mortgage  on  the  goods,  books  of  accounts,  &c.,  to  secure  the 
jwjment  of  the  purchase  price ;  that  Lawrence  continued  in. 
the  mercantile  business  during  the  years  1848,  1849,  1850, 
und  until  the  fall  of  1851.     That  whilst  engaged  in  said  bus* 
iaess,  he  purchased  two  lots  in  Marietta,  on  which  he  built 
bouses  worth  seven  or  eight  thousand  dollars,  which  were 
paid  for  out  of  the  proceeds  of  his  mercantile  business.-^ 
That  Lawrence  never  had  any  pr<^erty  in  Georgia,  except 
said  stock  in  merchandize  and  the  negro  woman  aforesaid  of 
00  value ;  and,  at  the  time  this  case  was  tried,  he  had  no 
property  that   his  creditors  could  touch.     There  was  soipe 
coaiiet  between  Corrie,  witness  for  plaintiff,  and  Lawrence, 
vitaesfl  for  defendant,  as  to  whether  Lawrence  bought  the 
goods  in  person,  or  through  an  agent  by  the  name  of  Moyer. 
iheie  was  also,  some  proof  as  to  the  disparity  in  size  and 
appeainMse  of  I^awrence  and  Moyer.     It  was  also  proven, 
that  in  the  fall  of  1851,  Lawrence  closed  up  his  mercantile 
bosiaeM  in  Marietta,  and  that  Glover  got  all  he  had,  includ- 
ing hooaea  and  lots,  remnant  of  goods,  notes,  books  of  ao? 
eoaoUf  tc,  and   that  he  was  still  short  with  Glover  some 
$3,000. 
Hit  Jurj  returned  a  verdict  in  favor  of  the  plaintifis  for 

ihm  17. 
Counsel  for   Glover  then  moved  for  a  new  trial  on  the 

grounds: 


92  SUPREME  COUHT  OF  aBOBGIA. 

Oiover  tw.  Townsend,  Craoe  &  Co. 

1.  Because  the  Judge,  who  tried  the  case,  erred  in  this, 
to*wit:  When  the  eoBclading  counsel  for  the  plaintiffs  opened 
his  argument  by  stating  to  the  Court  and  Jury,  that  ^Mf 
Glover  represented  Lawrence  as  good  for  his  debts,  and  sol- 
vent, then  the  plaintiffs  are  entitled  to  recover,  if  it  is  proven 
that  Lawrence  was  insolvent,  and  that  Glover  knew  it  at  the 
time  of  the  sale,  and  plaintiffs  acted  upon  the  faith  of  the 
representations.'*  His  Honor  replied,  in  the  presence  and 
hearing  of  the  Jury,  in  a  decisive  manner,  that  ^^plaintiils' 
counsel  need  not  discuss  that  question,  that  the  Court  recog- 
nised that  to  be  the  Law." 

2.  Because  the  finding  of  the  Jury  was  contrary  to  Law 
and  contrary  to  the  evidence. 

The  Court  overruled  the  motion  and  refused  the  new  trial, 
and  this  decision  is  alleged  to  be  erroneous. 

Irwin  and  Hansbll,  for  plaintiff  in  error. 

Lestbr,  for  defendant  in  error. 

Bj/  the  Court. — Stephbnb,  J.,  delivering  the  opinion. 

1.  There  was  some  controversy  in  this  case,  as  to  whether 
or  not  a  proposition,  to  which  the  Judge  expressed  his  assent 
during  the  argument  to  the  Jury,  and  in  their  hearing,  ought 
to  be  regarded  as  a  charge  on  which  error  may  be  assigned. 
We  think  it  ought  to  be  so  regarded,  for  the  remark  pot  the 

Njury  in  possession  of  the  Judge's  opinion  as  effectually  as  a 
formal  charge  could  have  done. 

2.  The  substance  of  the  remark,  or  charge,  was  that  there 
was  nothing  wanting  to  complete  Glover's  liability  if  he  had 
made  the  false  representation,  knowing  it  to  be  false,  and  the 
eredit  had  been  given  to  Lawrence  on  the  faith  of  it.  Thid 
omits  another  element  necessary  to  the  right  of  action,  and 
that  is  some  indioation,  either  in  the  representation,  or  in  the 
Btrrottading  circumstances,  of  the  extetU  to  which  the  credit 
DMy  safely  go.  If  the  representation,  as  illustrated  by  the 
oiroamstances,  does  not  point  with  reasonable  certainty  to 
the  amount  of  the  expected  credit,  it  ought  not  to  serve  as  a 
foundation  for  anv  credit  at  all.  A  reasonable  man  would 
not  act  on  it.  The  person  who  knowingly  makes  a  false  rep* 
iMentation,  is  responsible  for  the  legitimate  appropriate  oon- 


ATLANTA,  MARCH  TERM,  1860.  98 


Jonos  et  id,  vs.  Kerr  tod  Hope. 


Kqaences  of  his  falsehood,  but  not  for  the  conseqaenees  which 
another's  follj  or  imprudence  may  taok  to  it.  This  same  prin<* 
(Hple  was  distinctly  held  by  this  Court  in  the  case  of  H(n)kin9^ 
Allen  <f  Co.  vs.  Cooper  and  G^lUand^  28  (?a.  Rep.  8^2. 
Jadgment  reversed - 


JONES  et  al  V9.  KERR  k  HOPE. 

1.  ir  ft  (Muty  act  •M  the  agent  of  another,  and  not  as  an  Attorney  at  Iaw,  hia^tes* 
tioHwy  »  not  objeetionable;  and  if  he  be  made  a  co-defendant  to  a  Bill  with 
hts  priacipal,  and  die,  the  evidence  given  in  by  him  on  a  iormer  trial  at  Law, 
betweea  the  aame  partiea,  and  concerning  the  same  subject  matter,  may  be 
ieni£ed  to. 

■LIS ti pteintifl*  in  a  fi.  fa.  take  a  new  note  for  his  judgment  debt,  with  securi- 
ij,  uaderiaking  to  deliver  the  original  execution  to  the  securities  for  their 
iDdemnityf  and  fail  to  do  it,  and  who,  in  consequence  thereof,  lose  the  inon* 
ey.  thry  are  entitled  to  their  discharge. 

In  Equity,  in  Gilmer  Superior  Court.  Tried  before  Judge 
Rick,  at  December  Terrc,  1859. 

This  was  a  Bill  filed  by  Samuel  Jones  and  William  Cox, 
ailAinistrators  of  Jonathan  Cox,  deceased,  against  Kerr  k 
Hope,  to  enjoin  an  action  at  Law,  and  for  diseov^y. 

The  bill  alleges,  substantially,  that  Jones  and  Jonathan 
Cox,  were  induced  to  become  the  sureties  of  one  A.  J.  Wil- 
liams on  a  promissory  note,  payable  to  Kerr  k  Hope,  whieh 
note  Wcs  given  in  lieu,  or  payment  of  a  fi.  fa.  held  by  Kerr 
k  Hope  against  said  Williams,  and  was  signed  by  said  Jones 
and  Cox^  as  his  securities,  under  the  agreement  and  upon  the 
conditfoo  that  said  fi.  fa.  should  be  assigned  by  said  Kerr  k 
Hope,  to  thein.     That  this  matter  was  negotiated,  and  ar- 
rangement made,  with  one  Beverly  A.  Freeman,  Esq.,  the 
Attorney  of  Kerr  k  Hope.    The  bill  further  states,  that 
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Kerr  &  Hope  ha?e  failed  and  refused  to  Rseign  Baid  fi.  fa. 
agreeably  to  their  contract,  and  are  prosecating  their  action 
at  Law  against  complainants  and  Williams  on  said  note;  that 
on  the  trial  of  the  action  •t  Law,  on  the  Appeal,  oomplain- 
ants  offered  said  Freeman  as  a  witness  to  prove  the  terms  and 
circumstances  upon  and  under  which  said  note  was  signed,  and 
defendants  objected  to  this  testimony  upon  the  ground,  that 
Freeman  w%s  their  Attorney  at  the  time,  and  acquired  his 
knowledge  of  the  facts  proposed  to  be  proved  by  him  while 
he  was  their  Attorney,  and  which  objection  the  Court  sus- 
tained, and  refused  his  testimony,  and  the  case  was  continued. 
The  bill  further  alleges  that  complainants  cannot  establish 
their  defence  at  Law,  without  a  discovery  from  defendants, 
and  call  for  the  letters  that  they  received  from  Freeman  re- 
lating  to  this  matter,  and  they  pray  that  in  the  meantime  the 
action  at  Law  be  enjoined. 

The  cause  was  heard  upon  the  bill,  answer  and  proofs. 

Upon  the  trial,  complainants  proposed  to  prove  what  Fn  e» 
man  testified  to  upon  the  trial  of  the  Common  Law  aetion. 
(It  was  admitted  that  Freeman  had  died  ««ince.)  Counsel  for 
defendants  objected,  and  the  Court  sustained  the  objection 
and  repelled  the  testimony,  and  complainants  excepted. 

The  Court,  amongst  other  things,  charged  the  Jury,  that 
if  the  note  was  given  to  secure  the  debt  due  by  Williams  to 
Kerr  and  Hope,  on  the  fi.  fa.,  and  Jones  and  Cox  were  his 
securities,  then  William's  debt  was  the  consideration  of  the 
note,  and  the  securities  had  no  interest  in  the  consideration 
thereof;  and  if  there  was  an  agreement  that  the  fi.  fas. 
should  be  handed  over  or  transferred  to  Jones  and  Cox,  that 
agreement  was  no  part  of  the  consideration  of  the  note,  and 
their  failure  to  transfer  the  fi.  fa.  will  not  authorize  the  Jury 
to  find  for  the  complainants.  To  which  charge  counsel  for 
ocmtplainants  excepted. 

The  Jury  found  and  decreed  for  the  defendants,  whereupon 
oofUMel  for  complainants  tender  their  bill  of  exceptions,  an* 
ttlgntng  as  error  the  foregoing  ruling  and  charge. 

Wic.  Martin,  represented  by  Ezzard,  for  plaintifis  in  er- 
ror. 

No  oonnael  appeared  for  defendants  in  error. 
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Freeman  acted  in  this  transaction  as  the  agent,  not  as  the 
Attorney  at  Law,  of  Kerr  &  Hope.  His  testimony,  there- 
fore, given  on  the  Common  Law  trial,  was  legal,  and  would 
bve  been  admissible,  had  it  been  objected  to ;  as  it  was  not, 
his  answer  to  the  bill,  if  in  life,  as  a  co-defendant,  could  not 
be  excluded,  and  could  be  used  against  his  principal.  Being 
dead,  his  original  answers  are  to  be  received  as  the  sworn 
stofiements  of  a  competent  witness — perhaps  more  than  this, 
at  one  of  the  parties  to  the  contract  with  the  complainants. 

As  to  the  charge  of  the  Court,  that  the  indebtedness  of 
WiilittiDB  was  the  consideration  for  the  new  note,  and  not  the 
undertaking  of  the  agent  of  the  payee,  to  cause  the  fi.  fa.  to 
he  transferred  to  the  securities  to  the  new  note,  we  understand 
the  Law  to  be  this :  If  the  creditor  neglects  to  perform  or  per- 
forms defectively  any  of  the  conditions,  either  express  or  im- 
plied, which  are  incumbent  upon  him,  or  any  of  the  terms  which 
collectively  form  the  consideration  of  the  security's  contract, 
or  of  the  contract  to  which  the  security  acceded,  the  surety 
is  diseharged,  or  rather  his  liability  never  attached.  Theo- 
Md  on  Principal  and  Surety,  108.  Burge  on  Suretyships 
116. 

Bat  for  the  promise  to  deliver  the  execution  against  Wil- 
hama,  to  the  sareties  to  indemnify  them  against  loss,  the  pre- 
SQiDption  is,  they  would  not  have  consented  to  be  bc»und.  If 
the  creditor  failed  to  do  this,  are  they  not  discharged  ? 
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OHASTAIN  v«.  SMITH  et  oL 

1.  Where  one  peraoa  agreei,  as  agent,  to  buy  land  for  another  as  hia  priocipat, 
and  does  buy  it,  but  takes  the  title  in  bis  own  name,  this  title  in  his  haods 
stands  affected  with  a  resulting  trust  for  the  benefit  of  the  principal  by  ope- 
ration ol  Law,  and  the  case  is  not  within  the  Statute  of  Frauds,  resuUio; 
trusts  being  expressly  excepted  from  the  operation  of  the  Statute. 

2.  Equity  will  decree  the  whole  performance  of  an  agreement  which  is  within 
the  Statute  of  Frauds,  whenever  there  has  been  such  a  part  performance  s^ 
that  the  whole  performance  is  necessary  to  prevent  a  fraud ;  and  the  whole 
performance  is  necessary  to  prevent  a  fraud  in  a  case  where  the  parties  have 
proceeded  so  far  on  the  faith  of  the  agreement,  that  they  can  not  be  restored 

,  to  their  statu  quo  nor  adequately  compensated  in  damages,  by  aToidingthe 
agreement  and  leaving  them  to  their  notion  for  damages. 

In  Equity,  in  Fannin  Saperior  Court.  Tried  before  Judge 
Rice,  at  October  Term,  1859. 

This  was  a  Bill  by  Elijah  W.  Ghastain,  against  Jacob 
Smith,  Henry  Smith,  and  George  Smith,  to  compel  the  spe- 
cific execution  of  an  agreement  relating  to  the  sale  and  divi- 
sion of  a  lot  of  land,  situated  in  the  county  of  Fannin. 

The  bill  alleges,  in  substance,  that  complainant  and  de- 
fendants entered  into  a  parol  agreement  to  purchase  of  one 
Lovinffood,  a  certain  lot  of  land  adjoining  complainant,  and 
that  whichever  party  should  actually  buy  the  land  from  Lov- 
ingood,  the  same  should  afterwards  be  divided  so  aa  to  eive 
to  complainant  a  certain  part  adjoining  him,  designated  by 
certain  lines  and  courses,  &c.;  and  that  for  the  portion  thus 
received  by  complainant,  he  was  to  pay  the  sum  of  seventy- 
five  dollars. 

The  bill  alleges  that  the  Smiths  negotiated  the  sale  with 
Lovingood,  and  agreed  to  give  him  four  hundred  dollars  for 
the  lot,  and  that  they  made  valuable  improvements  on  it,  but 
Lovingood  refused  to  carry  out  the  agreement,  and  they  filed 
their  bill  against  him  to  enjoin  his  action  of  ejectment  and 
to  compel  him  to  execute  titles  agreeably  to  their  agreement* 
That  they  succeeded  in  their  bill,  and  obtained  a  decree  re- 
quiring and  compelling  Lovingood  to  make  titles  upon  the 
payment  by  the  Smiths  of  five  hundred  dollars.     Complain- 
ant alleges  that,  being  admitted  to  practice  as  an  Attorney 
at  Law,  soon  after  this  litigation  commenced,  he  rendered  val^ 
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uble  Benrices  to  the  Smiths  a»  an  Attoraey  and  Solicitor  in 
said  Eqnity  cause,  and  for  which  he  made  no  charge,  being 
penonally  interested  in  and  benefitted  by  said  decree  aa  a 
part  owner  of  the  land  thus  recovered,  and  his  services  being 
br  agreement  a  part  of  his  contribation  towards  the  caoee; 
that  liis  services  were  worth  seventy-five  dollars.  That  de- 
fendants, although  they  have  received  titles  under  said  decree 
&om  Loringood  for  said  land,  refuse  to  comply  with  the  terms 
of  said  agreement,  and  to  make  to  complainant  titles  for  his 
portion  of  said  land,  and  absolutely  deny  his  right  to  any 
ptft  thereof.  Complainaat  offers  to  pay  his  proportion  of 
ilae  purchase  money,  and  prays  that  defendants  be  compelled 
to  execute  titles  to  him  for  that  portion  of  the  lot  which  by 
said  agreement  he  was  to  have. 

The  case  was  heard  upon  bill,  and  ansners,  and  proofs. 

The  Conrt  charged  the  Jury,  amongst  other  things,  that 
ueh  part  performance  of  this  agreement  as  would  entitle 
complainant  to  its  specific  execution,  must  be  possession  of 
the  premises,  payment  of  thb  purchase  money,  and  the  ma- 
king of  valuable  improvements.  To  which  charge  complain- 
ui  excepted. 

Tho'e  were  other  rulings  and  charges  in  the  case  to  which 
complainant  excepted,  but  as  the  Judgment  of  the  Court  be- 
low is  reversed  npon  the  ground  of  error  in  the  above  stated 
chai^  it  is  unnecessary  to  insert  others  upon  which  no  opin- 
ion was  pronounced. 

The  Jury  found  for  the  defendants,  and  complainant  ten- 
ders his  bill  of  exceptions,  ke. 

Wm.  Phillips,  for  D.  A.  Walkir,  for  plaintiff  in  error. 

Wh.  Mabtik,  by  Eezard,  Contra. 

fif  the  Court. — Stkphems,  J.,  delivering  the  opinion. 

nted  in  this  case,  is:  whether  or 
is  in  the  way  of  the  specific  per- 
hastain. 

I  case  was  never  within  the  Statute 
:  of  the  agreement,  so  far  as  that 
d  to  which  Mr.  Gbastaia  seeks  a 
le  Smiths  would,  at  hit  agents,  buy 
fact,  buy  it,  bnt  took  »  title  to 
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themselves.  This  title  in  their  hands,  was  immediately  af- 
fected with  a  resulting  trust  for  his  benefit  by  operation  at 
Law.  Now,  a  trust  raised,  or  resulting  by  operation  of  Law. 
is  expressly  excepted  from  the  operation  of  the  Statute,  and 
ttkiB  cane,  therefore,  Mas  not  within  the  Statute  from  the  be* 
ginning. 

2.  In  the  second  place,  even  if  the  agreement  had,  at  first, 
been  within  the  Statute,  we  think  it  was  error  in  the  Judge 
to  instruct  the  Jury  that  the  only  part  performance  which 
could  take  it  out  of  the  Statute,  was  possession  of  the  land 
delivered  to  Chastain,  and  the  purchase  money  paid  by  him, 
and  improvements  made  on  it  by  him ;  all  done  in  pursuance, 
and  upon  the  faith  of  the  agreement.  Now,  the  case  made 
by  Mr.  Chastain  was,  that  in  pursuance  and  upon  the  faith 
of  the  agreement,  he  had  contributed  his  professional  servi* 
ces.  worth  seventy-five  dollars,  towards  the  acquisition  of  the 
title  which  the  Smiths  got,  and  that  they  were  insolvent^  hav- 
ing nothing  out  of  which  to  compensate  him  for  those  ser- 
vic«»8,  except  only  this  very  land  which  they  were  claiming  to 
hold  exempt  from  sale  under  execution,  by  virtue  of  the 
Statute  which  allows  a  defendant  in  execution,  to  hold  a  cer- 
tain quantity  of  land  exempt  from  sale.  That  is  to  say,  the 
CHse  is,  that  they  having  already  received  the  benefit  of  his 
services,  and  being  both  unable  and  unwilling  to  pay  him  for 
them  in  money,  now  ask  to  be  protected  from  their  contract 
to  turn  over  to  him  tlie  fruit  of  those  services,  upon  the 
ground  that  the  contract  was  not  in  writing*  This  would  be 
to  '  onvert  the  Statute,  which  was  intended  to  prevent  fraud, 
into  an  instrument  of  fraud.  Whenever  there  has  been  such 
a  part-performance  as  that  the  whole  performance  becomes 
necessary  to  prevent  a  fraud,  Equity  will  decree  the  whole 
performHnce;  and  whenever  the  parties  can  not  be  restored 
to  their  statu  quo^  nor  adequately  compensated  in  damages 
by  avoiding  the  contract  and  turning  them  over  to  their  ao* 
tion  for  damages^  it  would  be  a  fraud  to  refuse  to  execute  the 
contract,  and  Equity  will  order  it  executed.  Such  would  be 
th^  result  of  a  refusal  in  this  case.  Mr.  Chastain's  action 
for  damages  would  be  fruitless,  b<*cause  the  Smiths  arc  insol- 
vent; and  the  only  possible  mode  of  preventing  them  from 
making  a  fraudulent  appropriation  of  his  services  without 
paying  him  for  them,  is  by  compelling  them  to  execute  the 
agreement  on  the  faith  of  which  the  services  were  rendered. 

Judgment  reversed.  * 
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Mason  and  Field,  Jr.,  v«.  Force,  Brother*,  &  Co.  «r  «/. 

Doration";  it  waa  also,  shown  that  David  II.  Mason  trana- 
tarred  his  stock  in  the  Company  one  year  and  eight  days  be- 
fore any  of  the  suits  were  instituted;  and  that  Zelotes  H. 
Mason  also,  transferred  his  stock  seven  months  and  eighteen 
days  before  the  commencement  of  any  of  the  suits;  neither 
of  the  Masons  gave  notice  of  the  transfer  of  stock  in  any 
newspaper. 

The  presiding  Judge  charged  the  Jury,  that:  *' As  the  Act 
incorporating  the  Dahlonega  Tanning  and  Leather  Manufac- 
turing Company  provided  that  ^  tmj  fieri  facias  issued  against 
the  corporation,  might  be  levied  and  collected  upon  and  out 
of  the  privatt  property  of  any  stockholder,  or  stockholders, 
in  the  incorporution '  if  the  plaintiffs  have  shown  a  regular 

J^udgment  against  the  corporation  and  a  fi.  fa.  issued  there- 
rom,  and  have  also,  shown  that  Mason  was  a  stockholder  in 
that  corporation,  his  private  property  is  subject  to  levy  and 
•ale  under  the  execution,  not>\  ithstanding  he  may  have  trans- 
ferred his  stock  in  the  Company  before  the  commencement  of 
the  suit,  and  before  the  creation  of  the  debt^  unless  he  gave 
aotice  once  a  month  for  six  months  of  such  transfer,  and  im- 
mediately after  such  transfer,  in  two  newspapers  in  or  nearest 
to  the  place  where  the  principal  office  of  the  Company  was 
kept  at  the  time.*' 

To  this  charge  the  Masons,  by  their  counsel,  excepted,  and 
alledge  the  same  to  be  erroneous. 

The  Jury  found  the  issue  in  favor  of  the  plaintiffs. 


• 


Georgb  N.  Lestbr,  for  the  plaintiffs  in  error 

Martin,  by  Ezzard,  Contra. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion;  ^ 

1.  Were  the  plaintiffs  in  error  stockholders  in  the  Dahlon- 
ega  Tanning  and  Leather  Manufacturing  Company,  or  liable 
as  such  for  the  debts  of  the  Company  ?  This  question  was 
made  in  a  case  between  the  same  parties  in  22  Geo^  86,  in 
which  this  Court  held,  that  they  were  not  only  stockholders 
originally — for  this  fact  appears  in  the  chaiter — ^but  that  they 
were  liable  as  such  for  the  debts,  unless  they  could  allege 
and  prove  that  they  had  been  discharged  from  such  liability 
jtocording  to  the  provisions  of  the  second  section  of  the  Act 
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of  29lh  December,  1838,  Cobb  112.  tliat  h,  by  ti  trimsfer  of 
their  stock  anJ  a  publication  thereof  in  two  newspapers  in  or 
nearest  the  place  where  the  corporation  kept  ita  principal 
office,  once  ft  month  for  six  momhs,  iinmciliately  after  such 
Iransfer.  The  plaintiffs  (lid  offL-r  proof  of  tho  transfer  of 
their  stock  in  the  Company,  but  they  did  not  show  or  attempt 
to  do  so,  that  they  had  published  notice  of  such  transfer  in 
terms  of  that  Act.  And  as  the  2nd  section  of  the  Act  of 
incorporation  of  this  Company  makes  "tho  private  property 
of  the  stockholders  bound  for  the  payment  of  the  dehia  of 
Ihe  Company,"  the  question  is  settled  that  the  plaintifTs,  as 
stockholders,  are  liable  for  the  debti  of  the  Cohpany. 

2.  Were  the  plaintiffs  entitled  to  personal  services  or  no- 
tice of  suits  against  the  Company  bt-fore  judgment,  in  order 
to  render  their  individual  property  liable  for  seizures  under 
execDtions  against  it  ?     To  determine  this  question,  referenc** 
need  only  be  had  to  the  Act  of  incorporation.     By  the  Sri 
section  of  that  Act,  it  is  enacted,  "'That  any  fieri  faaits  is- 
sned  against  said  incorporation,  may  be  levied  and  collected, 
and  out  of  the  private  properly  of  any  of  the  stockholders  in 
Slid  incorporation."     Therefore,  no  such  notice  of  tho  suit, 
(Tserrice  of  the  process  upon  the  stockholder,  is  required  or 
wai  necessary  by  that  Act.     It  is  only  necessary  that  execu- 
tion should    legally   issue  against  the  incorpiiration,  that  is, 
that  the  incorporation  itself,  not  its  members,  should  he   le- 
gally served,  a  judgment  property  rendered  againsc  it.     A 
^eri  facias  issued  from  such  judgment  might  bo  levied  and 
collecteilout  of  the  private  property  of  the  stockholder.    Tho 
Legiilaturc  clearly  intended  that  a  service  on  the  incorpora- 
tioa  bbould  be  good  as  against  the  stockholder,  that  a  judg- 
ment and  execution  good  as  against  the  incorporation,  should 
be  inch  againat  the  individual  members  thereof.     Such  is  tlio 
coactment.      The  stockholders  caonot  complain.     They  ao- 
c^pted  the  charter,  enjoyed  its  privileges,  and  they  mujt  now 
burdens.     But  what  is 
e?     What  plea  or  de- 
have  made  to  the  suits, 
^ration  did  not  make  or 
}  for  the  debts.     These 
idgment  of  the  Court, 
to  provide  a  means  for 
fieri  facial.    The  same 
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way  precisely,  and  no  other,  that  19  provided  by  Law  for  the 
enforcement  of  all  other  debts  against  other  persons. 

These  are  the  only  questions  made  in  the  record,  and  as 
there  is  no  error,  the  judgment  of  the  Court  below  must 
stand  affirmed. 


ADAIR  et.  al.  vs.  ADAIR. 

1.  When  a  Will  it  prepared  by  one  who  takea  a  large  benefit  ander  it,  it  cannot 
be  f>et  up  without  strong  proof  that  the  te«tator  understood  itt  provisions  aad 
assented  to  them. 

2.  When  a  legal  charge  is  requented  upon  the  main  point  in  a  case,  but  is  an* 
intentionally  omitted  by  the  Judge,  and  not  MigiieMed  by  counsel,  when  call* 
ed  on  at  the  end  of  the  general  charge  to  suggest  omitted  points,  a  new 
trial  ought  to  be  granted. 

Caveat  to  Will  in  Paulding  Superior  Court.  Tried  before 
Judge  Hammond,  March,  1859. 

This  was  a  Caveat  filed  by  John  B.  Adair  and  others,  heirs 
at  Law,  to  a  paper  propounded  as  the  last  Will  and  testament 
of  Bozeman  Adair,  deceased. 

The  grounds  of  Caveat,  were  in  substance  as  follows: 

1.  That  deceased  was  not  of  sound  and  disposing  mind 
and  memory  at  the  time  he  executed  said  alleged  last  Will 
and  Testament. 

2.  That  said  Will  was  procured,  and  deceased  induced  to 
execute  the  same,  by  the  undue  and  unlawful  influence  of 
James  L.  Adair  and  Mitchell  S.  Adair,  principal  legatees  in 
said  Will,  and  sons  of  deceased  ;  said  influence  exercised  at  a 
time  when  deceased  was  extremely  weak  and  imbecile  from 
old  age  and  sickness. 

8.  That  deceased  was  induced  to  sign  said  paper  by  tlie 
false   and  fraudulent  representation  made  to  him  by  eaid 
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Junes  L.  and  Mitchell  S.  Adair,  in  relation  to  the  conduot  of 
tiie  other  children  of  deceased,  and  the  advancements  made 
to  Mid  children,  and  the  value  of  the  cstato  of  the  deceased. 
The  case  came  on  for  trial  in  tho  Superior  Court,  the  ap- 
peal from  the  Jadgment  of  tho  Ordinary,  rejecting  the  paper 
propoanded  as  the  last  Will  and  Testament  of  Bozeman 
Adair  deceased. 

Od  the  trial,  it  was  proven  that  at  the  time  the  alleged 
Will  iras  executed,  deceased  was  very  weak  and  feeble,  and 
abont  eighty-six  years  of  aee  ;  he  spoke  very  low.  The  Will 
«u  read  ODce  to  him,  and  ne  was  asked,  if  it  was  right,  he 
replied,  "  That  ia  the  way."  The  paper  was  then  presented, 
the  "  rest"  upon  which  the  old  man  leaned,  was  removed,  and 
X  table  put  in  its  place ;  deceased  then  wrote  his  name,  with 
tie  help  of  one  of  the  witnesses,  who  guided  his  hand. 

Solomon  L.  Strickland,  the  draftsman,  and  one  of  the  wit- 
aas6»  to  the  will,  proved  substantially  that  James  L.  Adair 
caUed  on  him  to  write  a  will  for  his  father,  the  deceased,  and 
Cold  him  bow  to  write  it,  saying  that  "he  knew  how  the  old 
Dian  wanted  it  written."     Witness  wrote  the  will,  and  went 
«iib  James  L.  Adair  and  Mitchell  S.  Adair,  and  the  other 
two  wimeases  to  testator's  house.     Witness  spoke  to  the  old 
man  and  said,  "  Grand-sire,  do  you  know  me  ?"     Testator  re- 
piied,  "  No,  who  are  you  ?"  witness  said,  "  Strickland."    Wit- 
ness then  told  him  that  he  had  a  paper  to  read  to  him,  and 
did  read  the  Will  to  him  in  a  slow  and  distinct  tone.     After 
witness  had  read  the  Will,  he  asked  the  old  man  if  it  suited- 
hiffl,  he  aaid,    *'  that's  the  way  I  want  it."     He  was  sitting 
before  the  fire  and  his  head  was  leaning  on  u  fixture  made 
of  two  npright  pieces  and  a  piece  of  cloth,  it  might  be  called 
a  rack.     ^^  was  very  weak  and  feeble,  and  the  rack  was  re- 
moved aod  a  table  put  in  its  place ;  witness  put  the  pen  in 
hifi  hand,  and  guided  his  hand  while  he  signed  the  Will ;  wit- 
Lane  and  Cole, 
that  ho  wrote  the  will 
were  convenient  there, 
n  at  testator's  house. 
with  testator  on  the 
tdair  called  on  him  as 
ite  the  Will  as  directed 
1,  whether  he  thought 
d  disposing  mind  and 
t  question." 
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Much  Other  testimony  was  introduced  both  by  propounder 
and  caveators,  but  the  foregoing  is  sufficient  to  understand 
fully  the  exception  taken  to  the  rulings  of  the  Court,  and  to 
its  refusal  to  charge  as  requested,  and  the  opinion  of  this 
Court  upon  the  errors  assigned. 

The  Jury  found  in  favor  of  the  Will,  and  counsel  for  cavea- 
tors moved  for  a  New  Trial  upon  the  following  grounds  : 

1.  Because  the  verdict  was  contrary  to  Law  and  the  evi- 
dence. 

2.  Because  the  Jury  found  contrary  to  the  charge  of  the 
Court. 

8.  Because  the  Court  erred  in  failing  to  charge  the  jnry  as 
requested  by  counsel  for  caveators,  "  that  the  presumption  is 
strong  against  a  party  preparing  a  Will,  who  takes  a  bene- 
fit under  ir,  and  although  it  will  not  be  declared  void  on  that 
account,  strong  evidence  of  intention  in  such  a  case  will  be 
required.*' 

4.  Because  the  verdict  of  the  Jury  does  not  find  the  issue 
submitted  to  them,  in  favor  of,  or  against  either  party.  (The 
verdict  was  in  the  following  form,  "  We  the  Jury  agreo  that 
this  is  Bozeman  Adair's  will.") 

5.  Because  the  Court  refused  to  allow  the  Jury  to  be  polled 
upon  the  motion  of  counsel  for  caveator. 

The  Court  refused  the  motion  for  a  New  Trial,  and  cavea- 
tor excepted,  and  assign  said  refusal  as  error. 

CnisoLM  &  Waddbll  ;  Miller  k  Parrott,  for  plaintifia 
in  error. 

Irwin  &  Lester,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

There  is  one  ground  on  which  we  think  a  New  Trial  ought 
to  have  been  granted  in  this  case:  the  failure  of  the  Judge 
to  charge  as  requested,  that  where,  as  in  this  case,  the  Will 
is  prepared  by  one  who  takes  a  large  benefit  under  it,  the  Will 
cannot  be  set  up  without  strong  proof  that  the  testator  un- 
derstood its  provisions  at.d  assented  to  them.  That  this 
charge  as  asked  is  sound  Law,  and  that  it  was  applicable  to 
the  case,  are  propositions  not  disputed  in  the  argument.  The 
real  controversy  touching  this  point,  was  as  to  the  proper  con- 
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D  of  the  Bill  of  Except  iona.  The  Bill  of  Exoeptiou 
stites  that  the  charge  was  aslced  and  was  not  girea.  A  note 
to  it  adds  that  the  Court  recognized  it  as  law,  and  after  coo- 
eludiog  his  general  charge,  inquired  of  counBel  whether  there 
were  any  other  points  on  which  they  desired  a  chaise,  and 
lint  they  replied  there  were  none.  This  note  does  not  Tarj 
the  original  statement  that  the  charge  was  asked  and  was  ott 
giren.  It  does  say  that  the  Court  reeogmzed  it  as  Lav,  bat 
it  does  net  say  that  he  charged  it  as  law.  'I'hc  Court's  re- 
cognition of  Law  becomes  a  gnide  for  the  Jnry  when  expre8S-< 
od  to  them,  and  not  befure.  'ihen  the  charge  was  not  given. 
Wu  it  waived  ?  The  exact  truth  of  the  case  is,  that  it  waa 
not  waited,  bat  forgotten  by  the  Judge  and  by  the  oonnseL 
If  the  Judge  had  thought  of  it,  he  would  have  given  it,  for  Iw 
rect^iEcd  it  as  law.  If  ootmselhad  thought  of  it,  they  would 
bare  suggested  ii,  when  requested  to  suggest  any  other  point* 
not  covered  by  the  general  charge,  for  their  case  turned  oa 
it.  Our  conclofiion  is,  that  the  case  was  submitted  to  the 
Jury  without  any  instruotioD  upon  the  main  point  ia  it,  by 
aa  tuintentional  <»niseion  of  the  Judge ;  the  omiwion  coaimit> 
ed  by  him,  and  not  corrected  by  the  counsel,  because  they 
happened  to  slip  into  a  like  momentary  trick  of  the  memory. 
The  case  waa  not  tried  on  its  merits.  The  failure,  if  tht 
fanlt  of  anybody,  was  as  much  the  faalt  of  the  Judge  as  of 
the  counsel ;  and  we  think  he  ought  to  have  granted  a  Mew 
Trial  on  account  of  it.  There  is  no  need  to  express  anj 
epiaioD  upon  the  other  grounds  of  error,  for  they  involve  no 
general  principle,  and  cannot  recnr  upon  the  new  hearint^ 
As  to  the  point  upon  the  weight  of  evidence,  we  will  remark, 
that  in  (Mtr  judgment,  the  evidence  was  such  as  not  to  aothoiv 
iu  the  Court  to  set  aside  a  verdict  which  might  have  beetL 
foraj  either  way,  if  the  oase  had  been  legally  and  fully  sal^ 
■itttd  to  the  Jury. 
Jod^nenc  Reversed. 
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BENSON  v$.  GRIFFIN. 

A  repreientatioQ  by  the  seller  of  a  horse,  that  a  sore  on  the  horse's  eye  was 
*  eadsed  by  a  mule  bite,  is  not  so  overcome  by  mere  opinions  to  the  contrary, 

founded  on  the  appearance  of  the  sore,  as  to  require  a  Jury  to  find  that  the 

tcpreoentioa  was  false. 

Certiorani  in  Carroll  Superior  Court.  Decision  by  Judge 
EIamhomd,  at  the  October  Term,  1859. 

GriiBn,  as  bearer,  brought  suit  against  Benson,  in  a  Jus- 
tice Coart,  on  a  promissory  note  for  forty  dollars.  The  note 
was  given  by  Benson  for  a  horse,  which  he  had  purchased. 
Defendant  pleaded  the  general  issue  and  failure  of  conside- 
ration, in  that  the  horse  bought,  and  for  which  the  note  was 
given,  was  unsound. 

The  Jury,  in  the  Justice  Court,  found  for  the  plaintiff  the 
full  amount  of  the  note,  and  defendant  sued  out  certiorani 
to  review  and  correct  said  finding,  on  the  ground  that  it  was 
against  the  evidence. 

The  Court,  after  argument,  dismissed  the  certiorari,  and 
ODunsel  for  Benson  excepted  and  assign  said  decision  as  er- 
nor. 

BuEKK  k  Blaok,  for  plaintiff  in  error. 

Glbhk  k  Cooper,  representing  the  Mebbbllb,  cmUra. 

By  the  Ocwrt. — Stephens,  J.,  delivering  the  c^inion. 

There  was  no  warranty  in  the  sale  of  this  horse,  but  on 
the  contrary,  an  express  refusal  to  give  one.     The  defmce 
to  the  note  must  then  rest  solely  upon  the  misrepresentation 
of  the  seller.     His  statement  was  that  the  sore  on  the  hqr-. 
ses*s  eye  was  produced  by  a  mule  bite.     The  only  evidence 
tending  to  invalidate  this  statement,  was  the  apinioH  of    n 
horse  doctor,  and  the  opinions  of  some  other  non-profeaaionnl 
people.     These  opinions  were  founded  on  nothing  but  the 
appearance  of  the  sore,  which  had  got  to  be  an  old  Mid  bnd 
one  before  it  was  examined  by  the  witnesses.     The  Jury  by 
their  verdict  have  said  that  these  opinions  resting  on  such  «i 
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Wadition,  were  not  sufficient  to  establish  the  fslsebood  of 
At  lepieseDtation  ;  and  we  can  not  say  that  the;  were  con- 
itnined  bj  the  evidence  to  take  a  different  view. 
Judgment  aflbmed. 


CONNELL  v».  COLPEPPEB  &  BOON. 

JiiDiMue  or  fraud  where  ihe  Court  aDil  Jury  who  tried  the  caso,  bafe  para- 
H  QpOD  II,  and  Ihia   Courl  ia  aatiEfied  with  ihe  rrsull,  a  new  trial  will  not 

Clum  in  Carroll  Superior  Court.     Tried  before  Judge 
flutHOND,  at  the  October  Term,  1859. 

Ilia  was  »  claim  cause  between  George  T.  Oonnell,  the  as- 
^igDM  of  an  execution  in  favor  of  Alexander  Price  and  Cul- 
pepper ind  Boon,  claimants  of  the  store-house   or  grocery, 
lexied  on  under  and  b;  virtue  of  said  fi.  fa.,  aa  the  property 
ot  CWles  Rodahan.     The  execution  was  against  Charles 
Bodalua,  John  Rodahan,  and  Terrenee  Connell,  principals, 
■ad  JoMph  A.  Thrasher,  security  on  the  appeal.     The  eze- 
mim  isaned  from  the  Superior  Court  of  Henry  County,/aDd 
*u  for  $585.00,  besides  interest  and  cost,  and  bore  date  12th 
Juuary,  1857.      It  was  levied  upon  the  properly  in  contro- 
renjl^the  Sheriff  of  Carroll  County,  27th  January,  1869.- 
Hainii^  the  assignee  of  the  exocution,  first  tendered  it 
in  eridmw,  and  proved  bv  the  depositions  of  L.  T.  Doyal, 
a.,  that  he  gave  his  note  for 
ner  and  WilTia  Goodwyn,  ae- 
he  note  has  been  paid  or  not, 
At  the  time  of  the  transfer 
dvont — don't  know  whether 
1  Oonnell's  bands  to  pay  the 
I  perfectly  solvent. 
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Plaintiff  then  proved  that  Charles  Rodahan  waa  in  po6* 
aession  of  the  hou;^  levied  on^  in  July,  1856,  and  closed. 

Claimants  introduced  and  read  in  evid  nee  a  deed  of  coo* 
veyance  from  Charles  Rodahan  for  the  property  levied  on  ; 
dated  6th  January,  1857,  and  recorded  on  the  same  day. 
Claimant  also,  amongst  o'her  things,  tendered  in  evidence, 
an  order  from  the  Superior  Court  of  Carroll  County,  dated 
27th  November,  1857,  directing  the  Treasurer  of  said  coun- 
ty, to  pay  George  T.  Connell,  fifteen  hundred  and  fifty  dol- 
lars, the  1st  February,  1858,  and  two  thousand  dollars  on 
Ist  February,  1859,  for  work  done  up  to  that  time  on  the 
Court  House  of  said  county  by  John  Rodahan.  Counsel  for 
plaintiff  objected  to  this  evidence  as  irrelevant ;  the  objection 
was  overruled,  and  the  order  received  in  evidence. 

Claimants  then  tendered  in  evid  'nee  the  Tax  books,  for 
the  years  1857  and  1858,  from  which  it  appeared  that  the 
taxable  property  of  plaintiff  for  the  year  1857,  amounted  to 
$5,040,  and  for  1858,  it  was  $17,82.) ;  and  that  the  tax^le 
property  of  Charles  Rodahan  amounted  in  1857  to  $5,618, 
and  that  in  1858,  he  was  a  defaulter.  To  which  evidence, 
counsel  for  plaintiff  objected,  on  the  ground  of  its  irrelevancy. 
The  Court  overruled  the  objection,  and  admitted  the  Tax- 
books  in  evidence.  After  the  introduction  of  other  testimony 
not  material  to  be  set  out,  daimant  rested. 

Plaintiff  then  read  the  depositions  of  Hardy  Duke,  and  a 
written  agreement,  as  follows : 

GEORGIA,  Carroll  County  :  Know  all  men  by  these 
pre;9ent,  that  I,  John  Rodahan,  of  the  county  of  Henry,  and 
StaJb  aforesaid,  have  this  day  transferred  to  George  T.  Con- 
Bell  of  the  County  of  Carroll,  a  claim  or  account  on  the 
County  of  Carroll,  a  balance  due  to  the  said  Rodahan, 
amounting  to  five  thousand  and  fifty  dollars,  the  money  ari> 
'sing  from  said  account  to  be  paid  to  the  foUovkiug  debts: 

One  thousand  dollars  to  James  Gray  of  the  County  of 
GorroU,  and  nine  hundered  and  sixty-three  dollars  to  John. 
M.  Stewart,  of  the  County  of  Carroll,  and  the  sum  of  three 
hundred  and  thirty-two  dollars  to  McKay  and  Amspow  for 
plastering  Coiirt  House,  and  one  hundred  and  sixty  doUarB 
to  Joseph  Sykes,  for  work  on  Court  House,  and  also  ninety- 
five  dollars  to  Jacob  Morton  for  work  on  Court  Houtfe«  also^ 
four  hundred  dollars  to  E.  M.  Beck,  of  the  County  of  Spamkl^ 
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ing,  and  the  further  sum  of  five  hundred  dollars  to  Gary  M. 
Wood  of  the  Coanty  of  Kewton,  and  three  hundred  and' 
eighty-four  dollars  to  A.  J.  Boggess,  of  the  County  of  Car- 
roll, and  ihe  farther  sum  of  two  hundred  dollars  to  Thomas 
Weiis.  of  the  County  of  Carroll,  also,  fifty  dollars  to  Wm. 
JohosoD  of  the  Coanty  of  Carroll,  also,  fifty  dollars  to 
Charles  Hilton,  of  the  Coanty  of  Carroll,  also,  the  farther 
snin  one  hundred  dollars  to  John  T.  Mador,  of  the  County 
of  Carroll,  and  the  further  sum  of  two  hundred  and  fifty 
dollari)  to  A.  Nonderville,  of  Carroll,  and  also,  three  hun- 
dred dollars  for  the  completion  of  said  ,  and  the  anm 

of  fifty-six  dollars  for  interest  that  has  accrued  on  the  Cary 
Wood,  and  Erasmus  Beck  notes. 

Tbe  money  arising  from  this  claim  to  be  paid  to  these  speci- 
fied debrg,  and  to  no  others.  I,  George  Connell,  of  the 
Coon'y  of  Carroll,  bind  myself,  my  heirs  and  assigns  unto 
the  said  John  Rodahan,  and  his  heirs  and  assigns,  that  the 
five  thoQsand  and  fifty  dollars  shall  be  applied  to  the  speci- 
fied claim,  set  down  in  this  receipt. 

November  25th,  1859.  GEORGE  T.  CONNELL. 

Test:   ti.  H.  DuKB. 

This  article  of  agreement  to  remain  in  the  hands  of  Hardy 
II.  Dnke  until  called  for  by  said  John  Rodahan  or  his  assigns 
or  eiecatora. 

I^okes  proved  that  he  signed  said  agreement  as  a  witness, 
itid  Cunncll  signed  it,  and  it  was  delivered  to  faim  iiy  the  par- 
lies, and  that  the  balance  of  the  S6,050.0U,  not  required  for 
the  payment  of  tbe  debts  specified,  was  to  be  applied  to  John 
Stroud'a  cIaiui  /or  interest. 

fUintiff  then  proved  the  payment  by  him  of  varions  debts 
■gaiast  tbe  Roduhans;  and  the  case  was  submitted  to  the 
Jury  nfoa  tbe  charge  of  the  Coart,  who  returned  a  verdict 
in  f&vttr  of  tbe  claimants,  and  counsel  for  plaintiff  moved  for 
a  new  trial  upon  the  following  grounds : 

arging  the  Jury,  that  tho 
as,  whether  tbe  property 
fi.  fa.,  and  if  they  so  be- 
lircunistancea,  they  should 
fa.  But  claimunts  have 
of  showing  that  Connell, 
acted  in  good  faith  with 


110     SUPREME  COURT  OF  GEORGIA. 


Conorll  vs,  Cui|wpper  &  Booo. 


the  money  which  he  controlled  for  the  defendants,  and  that 
he  had  consequently  discharged  from  the  lien  of  his  fi.  fa. 
property  in  the  hands  of  third  persons.  The  instrument 
offered  and  read  in  evidence  was  an  assignment;  and  if  the? 
believed  that  creditors  were  preferred  by  it.  then  it  was  void 
under  the  Act  of  1818.  And  if  Connell  held  said  property 
under  a  void  assignment,  and  has  paid  out  and  discharged 
younger  fi.  fas.,  he  has  thereby  discharged  the  lien  of  thin 
older  fi.  fa.,  which  he  owns,  on  property  in  the  hands  of  bona 
fide  purchasers  for  a  valuable  consideration  without  notice, 
and  that  a  defendant  remaining  in  possession  of  his  property 
after  sale  was  a  badge  of  fraud,  and,  unexplained,  became 
conclusive.  ^ 

2.  Because  the  Court  erred  in  charging  the  Jury,  as  re- 
quested by  plaintiff*s  counsel,  that  if  they  believed  frv^m  the 
evidence,  that  John  and  Charles  Rodahan  were  partners  iu 
building  the  Court  House  in  Carrollton,  and  that  they,  or 
either  of  them,  made  a  bona  fide  assignment  of  $5,050  00 
owing  them  for  said  building,  for  the  payment  of  certain 
creditors,  free  from  any  trust  or  benefit  to  themselves,  then 
said  assignment  is  good,  but  added,  '^but  if  creditors  were 
preferred  by  the  assignment,  then  it  was  not  good,  but  void.** 

3.  Because  the  Court  erred  in  qualifying  the  charge  rc- 

; [nested  by  plaintiff's  counsel,  that  if  plaintiff  received  the 
unds  under  the  assignment  to  pay  certain  creditors,  and  did, 
in  pursuance  of  said  agreement,  pay  said  creditors,  his  judg- 
ment lien  was  not  thereby  extinguished  as  to  other  property 
of  the  Bodahans,  and  if  claimants  bought  property  subject 
to  this  execution,  they   were  in  no   better  situation    than 
Charles  Rodahan  would  be,  and  their  remedy  is  on  their  war- 
ranty against  Rodahan,  which  charge  the   Court  gave,  but 
added,  that  was  so  if  the  assignment  was  made  in  good  faith, 
and  creditors  were  not  preferred;  but  if  creditors  were  pre- 
ferred, then  it  was  void;  and  if  Connell  had  funds  in  hand 
under  the  assignment,  and  paid  them  out  to  younger  fi.  fa«., 
that  the  lien  of  his  fi.  fa.  was  extinguished  as  to  property  in 
the  hands  of  third  persons. 

4.  Because  the  Court  erred  in  admitting  the  testimony  of 
Goodwyn  Driver,  plaintiffs  counsel  objecting  thereto  on  the 
ground  of  irrevelancy. 

5.  Because  the  Court  erred  in  admitting  the  testimony  of 
Driver  as  to  John  Rodahan  having  a  large  roll  of  money  • 
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6.  Because  the  Goart  erred  in  permitting  claimants  to 
prore  an  assignment  by  the  record  of  the  Inferior  Coart  of 
said  county — plaintiff  objecting  thereto  on  the  ground  of 
irrelcTancy. 

7.  Because  the  Court  erred  in  admitting  in  evidence  the 
Tax  Books. 

8.  Because  the  Court  erred  in  admitting  the  testimony  of 
W.  J.  Head  and  J.  M.  Redwine  in  relation  to  the  Haralson 
county  bonds. 

9.  Because  the  Court  erred  in  rejecting  the  answers  of 
Allen  W.  Turner. 

10.  Because  said  Court  was  illegally  held,  there  being  no 
Lav  authorizing  said  Court  to  be  held  on  the  2nd  Monday  in 
October,  1869. 

11.  Because  the  Court  erred  in  not  permitting  the  plaintiff 
to  prove  by  John  W.  Benson,  that  he  could  not  have  paid 
more  for  the  property,  levied  on  by  the  Sheriff  under  the 
Driver  fi.  fa.,  tnan  the  amount  of  said  fi.  fas.,  and  that  he 
did  not  communicate  to  any  one  the  agreement  between  Con- 
neii, Driver,  and  himself. 

12.  Because  the  Court  erred  in  charging  the  Jury,  that  if 
they  believed  that  Connell  paid  the  funds  rooeived  from  said 
assignment,  to  younger  fi.  fas.  and  not  to  older  ones,  that  his 
judgment  lien  was  thereby  extinguished — there  being  no  evi- 
dence opoD  which  to  predicate  such  charge. 

J  3.  Because  the  verdict  was  contrary  to  Law,  the  evidence, 
and  charge  of  the  Court. 

The  Court  overruled  the  motion  for  a  new  trial,  and  coun- 
sel for  plaintiff  excepted,  and  assigns  said  refusal  as  error. 

Bi'RKB  and  Black,  for  plaintiff  in  error. 

Thomas  Chandler,  and  Buchanan  and  WRiauT,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Had  the  Jury  found  for  Connell  in  this  case,  we  should 
hare  Mi  constrained  to  have  awarded  a  new  trial.  A  clear- 
er ease  of  combination  and  confederacy  than  that  established 
by  the  proof,  between  Connell  and  the  Rodahans — Charles 
and  John — we  hare  seldom  seen. 
The  nroceedinsts   nnder  the  Driver  executions,  alone,  if 
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there  was  nothing  else,  wouldLconstitate  an  effectual  bar  to 
prevent  6.  T.  Connell  from  subjecting  the  property  bought 
bj  Gulpeper  and  Boon,  to  the  payment  of  his  fi.  fa.  We 
cheerfully  and  cordially  affirm  the  Judgment  of  the  Circuit 
Judge. 


WORTHAN  vs.  BREWSTER. 

1.  Whenever  the  holder  of  a  promissory  note,  signed  by  a  principal  and  sure- 
ty, extendi  the  time  of  payment  to  the  principal,  without  the  concurrence  of 
the  surety,  for  the  purpose  of  avoiding  a  defence  to  the  note  which  is  claimed 
by  the  principal,  the  surety  is  discharged  from  iril  liability  on  the  note. 

2.  A  new  trial  will  not  be  granted  on  the  ground  that  the  verdict  is  contrary 
lo  evidence  whenever  there  is  sufficient  evidence  to  support  the  verdict. 

3.  Upon  an  issue  whether  the  surety  had  been  dischari^ed  from  liability  on  a 
promissory  note  by  the  act  of  the  holder,  the  Jury  returned  the  /btlowios: 
verdict:  ''We,  the  Jury,  6nd  for  the  platntifl*  sixty  dollars  with  interest  ain] 
costs  of  suit —releasing  the  security."  Held^  that  the  verdict  was  not  void 
for  uncertainty  or  irregularity. 

Debt,  in  Coweta  Superior  Court.  Tried  before  Judge 
Hammond,  at  September  Term,  1859. 

This  was  an  action  by  Worthan  against  Hugh  Brewster, 
security  on  a  promissory  note,  of  which  the  following  is  a 
copy,  viz: 

•'  ^60  00.  Two  weeks  after  date  we,  or  either  of  us  prom- 
ise to  pay  McRunnells,  or  bearer,  Sixty  Dollars  for  value 
received.     December  23,  1853. 

hli 

(Signed,)  WM.  X^  BESHEARS, 

mark 

HUGH  BREWSTER. 
TeH:  W.  B.  WILKINSON. 
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Plaintiff  read  in  evidence  the  note  and  closed. 

Defendant  swore  Fayette  Smith,  who  testified  in  substance, 
that  in  1853,  or  1854,  he  was  in  company  with  Beshears  and 
another  person,  coming  to  Newnan,  when  they  were  met  by 
two  men  riding;  that  one  of  them  was  McRunnells,  or  he 
tnswered  to  that  name,  who  said  he  was  going  to  see  Be- 
shears  to  collect  some  money.  Beshears  said  that  the  mule  he 
sold  him  was  unsound,  and  tendered  him  back.  McRunnells 
said  he  sold  the  mule  as  sound,  and  refused  to  take  him  back. 
Beshears  said  he  had  given  him  a  note  with  Brewster  as  se- 
cority,  and  had  stored  his  cotton  with  him  to  save  him  against 
loss.  McRunnells  told  Beshears  to  keep  the  mule  and  he 
wonld  wait  with  him  till  the  next  Christmas.  In  the  opinion 
of  witness,  the  mule  was  unsound. 

Plaintiff  in  reply,  read  the  answers  of  Elijah  Nelson  to 
interrogatories,  who  deposed  that  he  was  along  with  McRun- 
nells when  he  sold  the  mule  to  Beshears  for  sixty  dollars,  and 
Cook  his  note,  with  Brewster  as  security.  That  as  they  re- 
turned home,  some  two  or  four  weeks  afterwards,  about  two 
aiies  from  Newnan,  they  met  Beshears  with  some  other  per- 
sons unknown  to  witness.  Beshears  said  he  liked  his  mule 
Brst  rate,  and  that  he  had  been  offered  eighty  dollars  for  him, 
but  would  not  take  it,  and  told  McRunnells  that  he  wanted 
him  to  wait  till  he  sold  his  cotton  and  he  would  pay  htm. 

The  Jurj  found  for  the  defendant,  and  plaintiff's  counsel 
moved  for  a  new  trial  on  the  following  grounds : 

1.  Because  the  verdict  was  contrary  to  Law  and  the  evi- 
dence. 

2.  Because  the  Court  erred  in  charging  the  Jury,  that  if 
McKannellSy  to  avoid  a  suit  in  consequence  of  the  unsound- 
ness of  the  male,  agreed  to  grant  indulgence  to  the  principal 
in  the  note,  and  extend  the  time  of  payment  without  the 
knowledge  or  consent  of  the  security,  then  the  security  was 
discharged. 

The  Court  refused  to  grant  a  new  trial,  and  plaintiff  ex- 
cepts and  assigns  said  refusal  as  error. 

BccHANAK  and  Wright,  for  plaintiff  in  error. 

M.  KksdkjcKj  Contra. 

By  ike  Ccurt. — Lton,  J.,  deliYering  the  opinion. 
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1.  Was  the  charge  of  the  Goart  right?  It  ia  »  well  set- 
tled principle,  that  if  the  creditor,  bj  agreement  with  the 
principal  without  the  concurrence  of  the  surety,  varies  the 
terms  of  the  contract,  as  by  enlarging  the  time,  &c.,  or  if  he 
does  any  act  by  which  the  risk  of  the  surety  is  increased, 
then  the  surety  is  discharged.  Ouran  vs.  Colbert^  3  Kelly 
248;  Brawn  V9.  Riggins^  ib.  412;  Bethune  vs.  Doziery  10 
Q-eo.  235;  Taylor  vs.  Johnson^  17  to  621.  The  proof  sub- 
mitted by  the  defendant,  was  that  the  note  sued  on  was  given 
for  a  mule ;  that  in  consequence  of  the  unsoundness  of  the 
mule,  Beshears,  the  principal,  refused  to  pay  the  note,  and 
tendered  back  the  mule  to  McRunnells,  the  vendor  of  the 
mult'  and  payee  of  the  note.  McRunnells  admitted  that  he 
sold  the  mule  as  a  sound  one,  and  told  Beshears  if  he  would 
keep  the  mule  that  he  would  wait  with  him  until  the  next 
Christmas  for  the  money  agreed  to  be  p^id,  to  which  Beshears 
agreed.  The  note  was  then  due,  and  suit  was  not  brought 
on  it  until  some  two  years  and  a  half  thereafter.  The  Court 
charged  the  Jury  that  if  these  facts  were  true,  the  defendant 
was  not  liable — and  we  think  the  charge  was  right.  For 
here  was  a  new  contract  upon  sufficient  consideration  by 
which  the  time  of  payment  was  extended  from  the  first  of 
the  year  1854  to  the  latter  part  of  that  year,  and  to  which 
the  surety  was  no  party,  and  by  reason  of  which  new  agree- 
ment, the  risk  of  the  surety  was  greatly  increased.  Had  no 
such  agreement  been  made,  it  is  not  only  possible^  but  very 
probable  that  the  mule  would  have  been  returned  and  the 
trade  rescinded,  or  the  money  would  have  been  paid.  At  all 
events,  the  surety  had  a  right  to  have  the  contract  stand  and 
be  enforced  as  he  made  it;  but  as  it  was  changed  without  hi? 
concurrence  he  was  discharged. 

2.  Was  the  verdict  contrary  to  the  evidence  ?  It  is  not 
denied  but  that  there  was  sufficient  evidence,  although  con- 
flicting, of  the  agreement  between  McRunnells  and  Beshears, 
to  which  reference  has  already  been  made,  to  support  the  ver- 
dict in  that  respect ;  but  it  is  claimed  that  there  was  no  evi- 
dence, but  that  the  plaintiff  was  an  innocent  and  bona  fide 
purchaser  of  the  note  without  notice.  On  this  point  the  evi> 
dence  is  not  so  satisfactory.  One  of  the  witnesses  says  that 
he  and  Beshears,  on  going  towards  Newnan,  he  thinks  in 
April  of  1853  or  1854,  met  McRunnells  and  another,  when 
McRunnells  said  he  was  going  to  see  Beshears  to  collect  some 
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mone; ;  Besbeare  said  the  mule  McRunnells  had  sold  him 
was  BDSottad,  and  tendered  the  mule  back,  &c.  Now,  altho' 
the  note  was  not  exhibited,  it  is  not  reasonable  to  suppose 
that  McRunnells  would  call  on  Beshears  for  payment  of  the 
uote  without  the  note,  or  before  it  was  due.  Another  wit- 
cess,  one  Nelson,  introduced  by  the  plaintiff  to  rebut  the  tes- 
timoDy  of  defendant,  testifies  that  he  was  present  when  the 
male  was  sold  and  the  note  given,  and  that,  subsequently,  as 
he  and  McRunnells  returned  home,  they  met  Beshears  and 
others  about  two  miles  from  Newnan,  when  Beshears,  after 
expressing  his  satisfaction  with  the  trade,  told  McRunnells 
that  he  wanted  him  to  wait  for  his  money  until  the  next  fall, 
and  when  he  sold  his  cotton  he  would  pay  the  note  with  in- 
terest. This  was  from  two  to  four  weeks  after  the  note  was 
jiren,  and  was  evidently  the  same  interview  of  which  the 
other  witness  testified.  While  the  evidence  is  not  very  clear, 
still  we  think  the  Jury  was  justifiable  in  inferring  from  all 
the  facts,  that  McRunnells  was  at  that  time  the  holder  of  the 
note,  and  that  it  was  then  due  and  payable.  If  he  was  not 
the  bolder  at  this  time,  it  was  easy  to  have  established  the 
fact  by  Nelson,  who  seems  to  have  been  his  companion  all  the 
time;  but  the  plaintiff  did  not  rely  on  the  fact  that  he  WbS 
an  innocent  holder  of  the  note,  he  trusted  to  overcome  the 
(iffence  by  the  testimony  of  Nelson,  and  in  this  he  failed. 

3.  Counsel  for  plaintiff  in  error  insists  that  the  verdict  of 
the  Jury,  which  is  in  the  following  words:  "We,  the  Jury, 
6nd  for  the  plaintiff  sixty  dollars  with  interest  and  cost,  re- 
leasing the  security,*'  is  illegal  and  void  for  uncertainty  and 
irregularity.  Wo  do  not  think  so.  The  question  in  issue 
was  whether  the  surety  had  been  discharged  from  liability  on 
this  note  an  the  agreement  between  McRunnells  and  Beshears, 
and  in  tbe  opinion  of  this  Court  the  verdict  of  the  Jury  is  so 
explicit  in  thia  respect,  that  it  is  impossible  to  mistake  their 
meaaing,  and  whatever  else  is  in  the  verdict  is  mere  surplus- 
age and  amounts  to  nothing. 
Jndgi&ent  affirmed. 
9 


116  SUPREME  COURT  OF  GEORGIA. 

May  vs.  Donett. 


MAY  vi.  DORSETT. 

1.  A  new  trial  will  be  granted  when  the  verdict  is  contrary  to  the  evideoce. 

2.  When  the  defendant  pleads  and  proves  a  negotiable  promissory  note  of  the 
plaintiff's  as  a  set-off,  the  legal  presumption  is,  that  the  defendant  was  tha 
legal  oewnr  of  such  note  at  the  commencement  of  the  suit;  and  to  avoid 
such  set'Off,  it  is  necessary  for  the  plaintiff  to  show  affirmatively  that  he  was 
not,  in  iact,  the  legal  holder  at  that  time.  *  It  is  not  sufficient  to  show  that 
the  defendant  had  previously  transferred  such  note  to  third  persons. 

3.  One  who  is  a  bank-officer,  engsged  in  banking,  and  a  judge  of  counterfeit 
money,  is  competent  to  give  his  opinion  as  to  tbe  ^puriousness  of  a  bank 
bill,  especially  when  he  gives  tbe  facts  on  which  such  opinion  is  founded. 

Assumpsit,  in  Campbell  Superior  Court.  Tried  before 
Judge  Hammond,  at  September  Term,  1869, 

This  was  an  action  of  Assumpsit,  brought  by  Dorsett 
against  May,  to  recover  the  sum  of  one  hundred  dollars,  al- 
leged to  be  due  and  owing  by  defendant  to  plaintiff,  by  rea- 
son of  a  counterfeit  bank  bill  paid  by  defendant  to  plaintiff, 
for  value,  and  received  by  him  as  a  genuine  bill,  at  and  for 
the  amount  of  one  hundred  dollars,  but  which  bill  was  coun- 
terfeit, and  wholly  worthless  and  of  no  value. 

Defendant  pleaded  the  general  issue  and  a  set-off  to  the 
amount  of  $218.94,  due  by  plaintiff  to  defendant  on  several 
promissory  notes. 

Upon  the  trial,  plaintiff  proved  by  W.  E.  Smith :  That  in 
the  year  1855,  he  was  agent  for  plaintiff;  took  certain  notes 
of  plaintiff's  and  shaved  them  off  to  defendant,  receiving 
from  him  $300  ;  after  he  got  the  money,  defendant  remarked 
that  he  believed  it  was  all  Georgia  Railroad  money ;  witness 
then  turned  the  ends  of  the  bills,  and  on  an  inspection  of 
about  half  of  each  bill,  replied  that  they  were  all  on  the 
Georgia  Railroad  Bank  ;  he  thought  they  were  all  on  that 
Bank,  but  could  not  be  positive  ;  there  were  two  one  hundred 
dollar  bills,  the  balance  in  small  bills :  after  he  received  the 
money,  he  went  immediately  to  Dorsett,  without  putting  it  in 
his  pocket,  and  let  him  have  it ;  Dorsett  wanted  it  for  Mr. 
Foster,  and  he  let  him  have  it  as  soon  as  witness  carried  it  to 
him;  don't  recollect  whether  Thomas  J.  Foster,  Jr.,  was 
present  or  not. 
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Thomas  J.  Foster  testified :  That  he  saw  Smith  let  An- 
drew Foster  have  some  $300 ;  that  there  were  two  one  hun- 
dred dollar  bills  and  some  small  bills  ;  one  of  the  hundred 
dollar  bills  was  on  the  Georgia  Railroad  Bank,  and  the  other 
on  the  same  Bank  ;  that  the  bill  sued  on  was  one  ;  thought 
it  was  one,  but  did  not  know ;  it  was  a  bill  for  the  same 
amount,  with  one  corner  torn  off  like  the  one  in  Court,  and 
the  same  Bank ;  did  not  notice  the  money  very  particular- 
ly ;  was  accidentally  present. 

Alfred  Austell  testified  :  That  he  was  a  bank-officer ;  that 
Andrew  Foster  sent  some  money,  some  years  ago,  by  him  to 
Charleston,  to  pay  a  debt  he  owed  there  ;  amongst  the  bills 
5ent,  was  a  one  hundred  dollar  bill  that  was  counterfeit ; 
coold  not  say  whether  the  bill  in  Court  was  the  one  or  not ; 
in  his  opinion  the  bill  in  Court  was  a  counterfeit. 

To  the  testimony  of  this  witness,  as  to  the  spuriousness 
of  the  bill,  defendant  objected,  on  the  ground  that  there 
vaa  higher  evidence  of  that  fact. 

The  Court  overruled  the  objection,  and  defendant  except- 
ed. 

Plaintiff  then  read  the  bill  in  evidence,  and  closed. 

Defendant  then,  in  support  of  his  plea  of  set-off,  read  in 
evidence  ten  promissory  notes  on  plaintiff  and  one  James 
Lasseter,  all  dated  and  due  in  1855,  payable  to  W.  E.  Smith, 
except  one,  which  was  payable  to  defendant,  amounting  to 
Jjn9.44  ;  and  that  the  notes  payable  to  Smith  were  trans- 
ferred to  defendant  before  this  suit  was  commenced. 

The  Jury,  under  this  evidence  found  for  the  plaintiff  one 
hundred  dollars  with  interest.  Whereupon,  defendant  moved 
for  a  new  trial  on  the  grounds : 

Ist.  Because  the  verdict  was  contrary  to  Law  and  the 
evidence* 

24.  Because  the  Court  erred  in  admitting  the  testimony 
of  Austell 

3d.  Because  the  Jury  found  contrary  to  the  charge  of  the 
Court,  lad  to  the  defendant's  set-off. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendsnt  excepted,  and  assigned  said  refusal  as  error. 

TiDWKLL  and  Wooten,  for  the  plaintiff  in  error. 

Fitch,  eantra. 
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By  the  Court, — ^Lton,  J.,  delivering  the  opinion. 

1.  The  defendant  in  the  Court  below,  James  £.  May,  hay- 
ing plead  and  put  in  proof  the  notes  of  the  plaintiff,  James 
R.  Dorsett,  was  entitled  to  have  the  same  allowed  by  the 
Jury  as  a  set-off,  and  as  the  Jury  failed  so  to  find,  their  ver- 
dict was  contrary  to  evidence,  and  the  Court  erred  in  re- 
fusing to  grant  a  new  trial  on  this  ground. 

2.  It  is  true,  that  there  was  proof  that  the  defendant  had, 
after  trading  for  these  notes  on  the  plaintiff,  transferred 
them  to  third  persons,  but  this  does  not  establish  the  fact, 
or  even  raise  a  presumption,  that  he  was  not  the  legal  holder 
at  the  commencement  of  the  suit,  for  both  facts  may  be  true, 
and  probably  were.  The  notes  were  negotiable,  and  the 
defendant  having  properly  pleaded  them  as  a  set-off,  the  le- 
gal presumption  was,  that  he  was  the  holder  at  the  com- 
mencement of  the  suit.  The  onus  was  on  the  plaintiff  to 
show  affirmatively  that  the  defendant  was  not  so  in  fact,  and 
so  the  Court  substantially  charged  the  Jury.  The  verdict 
was  contrary  to  this  charge,  and  the  defendant  was  entitled 
to  a  new  trial  on  this  ground. 

3.  A  new  trial  was  moved  for  on  another  ground,  that  is : 
that  the  Court  erred  in  admitting  the  testimony  of  the  wit- 
nesss  Austell,  as  to  the  spuriousness  of  the  bank  bill,  which 
was  the  foundation  of  the  plaintiff's  action.  This  ground 
was  not  pressed  in  the  argument  before  us.  Nor  do  we  see 
any  good  objection  to  the  evidence.  The  witness  was  a  bank 
officer,  engaged  in  the  banking  business,  and  considered  him- 
self a  good  judge  of  counterfeit  money.  The  witness  not 
only  gave  his  opinion,  but  the  facts  upon  which  this  opinion 
was  based.  The  objection  to  the  evidence  was  on  the  ground 
that  ''there  was  higher  and  better  evidence.**  What  that 
higher  and  better  evidence  of  the  fact  was,  does  not  appear. 

Whether  there  was  sufficient  evidence  before  the  Jury, 
that  the  defendant  May  did,  in  fact,  pass  and  pay  the  bill  in 
controversy  to  the  plaintiff,  to  authorize  them  to  so   find, 
was  much  discussed  before  us.     And  although  we  do  not  put 
our  decision  on  that  ground,  it  is,  nevertheless,  due  to  the 
parties,  and  to  the  Court  below,  for  us  to  state  frankly,  that 
in  our  opinion,  it  is  not.     The  evidence  of  W.  E.  Smithy 
who  received  the  money  from  the  defendant  for  the  plaintiff^ 
and  amongst  which  this  bill  must  have  beea,  if  it  waa 
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passed  and  paid  by  the  defendant  to  the  plaintiff,  says,  at 
the  time,  in  1855,  when  he  received  the  three  hundred  doU 
iara  from  the  defendant  for  plaintiff,  the  defendant  remarked 
that  he  believed  it  was  all  Georgia  Railroad  money.     '1  his 
called  the  attention  of  the  witness  immediately  to  the  fact, 
(A  what  kind  of  money  was  paid  him,  having  the  money  then 
in  his  hand,  and  he  turned  down  the  ends  of  the  bills,  ex-* 
posing  about  one-half  of  each  bill,  and  looked  through  them, 
and  he,  the  witness,  remarked  they  were  all  on  the  Georgia 
Railroad  Bank.     He  thought  they  were  all  on  that  Bank. 
The  bill  in  controversy  purported  to  be  a  bill  on  the  bnnk  of 
Cheraw,  S.  C,  for  $100.     Here  was  positive  and  direct  evi- 
nce that  the  defendant  passed  no  such  bill  to  the  plaintiff 
at  that  time ;  yet,  it  must  have  been  at  that  time  or  not  at 
all.    It  is  not  possible  to  see  how  the  witness  could  be  mis- 
taken.    To  overcome  the  force  and  effect  of  this  evidence, 
and  also  to  establish  a  right  to  recover,  the  plaintiff  intro- 
daoes  but  one  other  witness,  one  Thomas  J.  Foster,  who  tes» 
tifiea,  that  he  was  present,  not  when  defendant  delivered  the 
bUb  to  Smith  for  the  plaintiff,  and  when  this  particular  ex- 
animation  was  had  as  to  the  kind  of  money,  but  whf  n  Smith 
deirvered  the  money  to  the  plaintiff;  that  there  were  two 
|100  bills,  one  on  the  Georgia  Railroad  Bank,  and  the  other 
on  the  same  Bank  with  the  one  sued  on.     He  did  not  know, 
bot  thought  the  bill  sued  on  was  one  of  the  bills  ;  it  was  a 
bill  for  the  same  amount,  with  one  corner  torn  off.  and  on 
the  same  bank  ;  could  not  say  that  the  bill  sued  on  was  the 
same,  bat  that  it  resembled  it  very  much  in  appearance,  and 
he  thought  it  to  be  the  same  bill ;  witness  was  not  doing 
bnsiiiess  for  plaintiff  nor  Mr.  Foster  ;  was  accidentally  pre- 
sent ;  d4i  not  notice  the  money  very  particularly.     This  evi- 
dence is  pretty   clear,  and  if  true,  the  bill  in  controversy 
must  have  been  one  of  the  bills  that  the  witness.  Smith,  paid 
over  to  the  plaintiff.     But  how  is  it  possible  for  a  witness 
who  happened  to  be  present  when  a  sum  of  money  was  pass- 
ed from  the  hands  of  one  man  to  another,  to  remember,  do- 
scribe,  and  absolutely  identify,  the  specific  bills,  after  the 
lapse  of  four  years  and  half — for  this  is  the  time  that  inter- 
vened between  the  periods  of  passing  the  bill  and  the  giving 
in  of  his  testimon y — ^it  is  impossible  to  conceive  !     Add  to 
this  the  fact  that   the  witness  had  nothing  whatever  to  do 
vilii  the  matter  ;  had  bo  connection  with  either  of  the  par^ 
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ties ;  did  not  particularly  examine  the  bills ;  his  attention 
was  not  called  to  it  in  any  way,  either  as  to  the  character  or 
kind  of  bills,  so  as  to  fix  the  particular  bill  or  its  character- 
istics in  his  mind ;  and  the  statement  becomes,  to  say  the 
least  of  it,  a  most  extraordinary  one.  What  a  marked  con- 
trast there  is  between  the  testimony  of  this  witness  and  that 
of  Mr.  Austell.  This  gentleman  was  accustomed  to  deal  in 
money ;  he  carried  a  $100  bill  from  plaintiff  to  Charleston 
to  pay  a  debt  for  him ;  the  bill  was  condemned  as  counter- 
feit ;  his  attention  was  thus  called  particularly  to  that  bill ; 
he  examined  it,  knew  it  to  be  counterfeit,  yet  he  could  not 
identify  the  bill  in  Court  as  the  one  that  passed  through  his 
hands,  though  the  witness  Foster  could,  from  an  accidental 
glance  of  it  as  it  passed  through  the  hands  of  others,  in  a 
bundle  of  other  bills,  after  a  lapse  of  four  years  and  a  half! 
It  would  be  useless  to  follow  this  investigation  further,  for, 
as  I  have  already  stated,  this  view  of  the  evidence  is  not 
conclusive,  in  our  own  minds.  Our  impressions  are  against 
the  sufficiency  of  the  evidence  and  for  the  reasons  I  have 
stated.  The  question  is  an  open  one  for  the  parties  to  press 
farther  or  not,  as  they  may  consider  most  advisable.  The 
new  trial  is  ordered  because  the  verdict  was  contrary  to  Law 
and  against  the  evidence,  in  the  exclusion  of  the  set-off 
pleaded  and  proven  by  defendant. 
Judgment  reversed. 
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BIGELOW  v».  YOUNG. 

1.  Ptrol  proof  of  the  cooteau  of  a  written  coatract,  cannot  go  to  the  Jary 
wiiboQi  satiafactory  preliminary  proof  to  the  Court,  that  tlw  writing  wai 
necotrd  and  ia  k»at. 

1  Wbon  tiie  queattoa  between  parties  is,  What  was  the  state  of  accounts 
between  them  at  a  particular  time  ?  it  is  error  to  admit  evidence  against  ob- 
jection, touching  an  item  which  was  at  that  time  barred  by  the  Statute  of 
Limitations. 

1  It  )*  within  the  discretionary  power  of  the  Court  to  allow  a  witness  to  be 
»worn,  afier  the  evidence  on  both  sides  has  been  announced  closed,  and  the 
af^nment  has  b«;en  commenced ;  and  a  liberal  practice  in  this  respect  is 
most  favorable  to  the  ends  of  justice*. 

!•  But  the  practice  of  re-calliog  a  witness  to  restate  a  point  in  his  testimony, 
atier  counsel  have  disputed  about  it  in  the  argument  in  bis  hearing,  while 
also  under  the  control  of  a  sound  discretion  in  the  Court,  is  one  which 
ODfht  to  be  allowed  with  great  caution,  and  not  at  all  where  there  is  rea- 
wasble  ground  to  suspect  the  faimeu  of  the  witness. 

y  Trover  is  an  action  for  damages  done  to  the  right  of  possession,  and  the 
■nonnt  of  the  damages  depending  therefore  upon  the  extent  of  the  right, 
ii  is  competeoc  for  the  defendant  to  reduce  the  damages  by  showing  the 
qoaatity  of  the  plaintiff's  interest. 

''  Where  two  parties  make  a  written  contract  of  pawning,  one  advancing 
■coney  and  the  other  pledging  a  negro,  to  be  reclaimed  at  any  time  hypa/g' 
9mt  ^wkai  the  pledger  may  owe  the  pledgee,  the  negro  can  be  redeemed 
oaly  by  the  payment  of  all  that  may  be  due  at  the  time  of  the  redemption, 

m 

TpoTer,  in  Polk  Superior  Court.  Tried  before  Judge  Ham- 
HOKi>,  at  October  Term,  1869. 

This  was  an  action  of  Trover,  brought  by  Rebecca  Young 
against  Benj.  F.  Bigelow,  for  the  recover  j  of  a  negro  man 
^ve  named  Sam. 

The  parties  having  announced  themselves  ready,  counsel 
for  phiiitiff  called  on  counsel  for  defendant  to  respond  to  a 
notice  to  produce  certain  papers  at  the  trial.  Defendant,  in 
response,  prodaced  these  papers ;  one  a  receipt  from  the 
plaintiff  and  one  Scott  Young  to  defendant  for  $246.37, 
dated  17th  January,  1852.  The  second,  a  paper,  of  which 
the  following  is  a  copy : 

"Bbnton  County,  Jan.  17th,  1852. 
Received  of  Rebecca  Young,  as  executor  of  the  estate 
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of  Griffin  Toung,  deceased,  and  Scott  Toung,  a  negro  boy, 
by  the  name  of  Sam,  aboot  ten  years  old,  to  be  held  as  my 
property,  for  value  received — which  boy  may  be  redeemed 
of  me  by  Rebecca  Young  at  any  time,  by  ner  paying  the 
amount  which  may  be  due  me ;  the  use  of  the  negro  to  pay 
for  the  interest  of  indebtedness  to  me. 
[Signed.]  BENJ.  F.  BIGELOW. 

REBECCA  ><   YOUNG. 

mark. 

JOHN  S.  YOUNG. 
Test:  LoTT  Whitlock. 

And  the  third,  the  following  receipt : 

$524.73. 

Received  of  Benj.  F.  Bigelow  five  hundred  and  twenty- 
four  T%  dollars.     March  25th,  1857. 

ber 

[Signed]  REBECCA  X   YOUNG. 

murk. 

JOHN  S.  YOUNG. 
Test :  W.  M.  Davis. 

PlaintiflF  proposed  to  prove  the  contents  of  a  receipt,  or 
contract  in  writing,  not  produced,  and  described  in  an  afiS- 
davit  made  by  Henry  F.  Vernon,  as  a  foundation  for  the 
notice  given.  Counsel  for  defendant  objected  to  this  testi- 
mony on  the  ground,  that  the  execution  of  the  paper  must 
be  first  proved,  before  proof  of  its  contents  could  be  made. 
The  objection  was  overruled  by  the  Court  and  the  evidence 
admitted,  and  defendant  excepted. 

At  the  conclusion  of  plaintiff's  evidence,  counsel  for  de- 
fendant moved  for  a  non-suit  on  the  ground,  that  there  was 
no  evidence  of  conversion,  and  because  the  money  alleged 
to  have  been  tendered  (the  $247.87  mentioned  in  the  last 
receipt  above  set  out)  was  not  deposited  in  the  Clerk's  office. 

The  Court  refused  to  grant  the  motion  for  non-suit,  and 
defendant  excepted. 

Defendant  then  offered  in  evidence  an  exemplification  of  the 
last  Will  and  Testament  of  Griffin  Young,  deceased,  plain- 
tiff's  testator,  the  object  of  which  was  to  show  that  plaintiff 
had  only  a  life-estate  in  the  negro  sued  for.  The  Court, 
upon  objection,  excluded  this  evidence,  on  the  ground^  th&t 
it  was  incompetent  for  defendant  to  prove  such  fact.  !Fo 
which  ruling  counsel  for  defendant  excepted. 
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Defendant  then  proposed  to  prove  by  the  depositions  of  a 
fitness,  taken  by  commission,  that  the  boy  Sam,  the  negro 
sued  for,  was  received  by  plaintiff  as  a  legatee,  in  and  under 
the  Will  of  said  Griffin  Young  ;  and  that,  by  said  Will,  she 
was  entitled  to  only  a  life-estate  in  said  negro,  which  testi- 
mony, upon  objection,  was  also  repelled  by  the  Court,  and 
eonnsel  for  defendant  excepted. 

After  the  testimony  was  closed,  and  after  plaintiff's  coun- 
sel had  finished  his  opening  argument,  he  moved  to  prove  by 
the  witness  John  S.  Young,  an  indebtedness  on  the  part  of 
defendant  to  plaintiff.  Defendant  objected,  on  the  ground, 
that  it  was  too  late,  at  that  stage  of  the  cause,  to  let  in  the 
pfXMf,  and  that  the  witness  was  interested,  and  further,  that 
the  debt  proposed  to  be  proven  was  barred  by  the  Statute  of 
Limitations.  The  objection  was  overruled,  and  the  testi- 
moDj  was  received,  and  defendant  excepted. 

Coonsel  for  plaintiff,  while  making  his  concluding  argu- 
ment to  the  Jury,  proposed  to  recall  the  witness  John  S. 
Yoang,  to  state  what  he  had  testified  to  when  on  the  stand, 
CGQDsel  stating  in  the  hearing  of  the  witness  what  he  under- 
stood the  witness  had  proved  or  testified  to.  Counsel  for 
(defendant  objected.  The  objection  was  overruled,  and  the 
vitness  allowed  to  state  what  ho  had  sworn  on  his  first  ex- 
amination, and  defendant  excepted. 

The  Court,  among  other  things,  charged  the  Jury,  that  if 
d^feodant  held  the  negro  as  a  pledge  or  mortgage  from  plain- 
tiff, to  secure  the  payment  of  a  debt,  that  then  defendant 
bad  no  right  to  retain  the  possession  of  the  said  boy,  to  se- 
cure the  payment  of  subsequent  advances  made  by  him  to 
plaintifl^  or  subsequent  demands  or  indebtedness,  unless  it 
>^as»o  stipnlated  and  expressed  in  the  written  mortgage  or 
contract  That  the  doctrine  of  tacking  did  not  exist  at 
Iaw,  unless  by  the  contract  of  the  parties — to  which  charge 
defesdant  excepted. 

The  Jury  found  for  the  plaintiff  two  thousand  dollars, 
which  might  be  discharged  by  the  delivery  of  the  negro 
within  ten  dajs,  and  three  hundred  dollars  for  hire. 

The  defendant  moved  for  a  new  trial  upon  the  ground  of 
error  in  all  the  rulings  and  charges  above  stated  and  except- 
ed to,  and  upon  the  further  ground,  that  the  verdict  was 
contrary  to  Law  and  the  evidence  and  the  charge  of  the 
Caart* 
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The  presiding  Judge  refused  to  grant  a  new  trial,  and 
counsel  for  defendant  excepted,  and  assigns  said  refusal  as 
error. 

Verdkry,  Harvby,  Buchanan  and  Wright,  for  plaintiff 
in  error. 

Chisolm  and  Waddbll,  represented  by  Shbopshibb, 
contra. 

By  the  Court, — Stephens,  J.,  delivering  the  opinion. 

1.  We  think  the  Court  erred  in  allowing  parol  evidence 
of  the  contents  of  the  writing,  about  which  Vernon  and  Hall 
testified,  to  go  to  the  Jury.     If  we  make  the  assumption  oa 
which  Mrs.  Young's  whole  case  rests,  that  this  paper  is  a 
different  one  from  those  produced  in  Court  by  Bigelow  under 
notice,  then  there  was  not  the  slightest  proof  that  the  paper 
over  was  executed.     On  the  other  hand,  if  the  paper  was 
not  a  different  one,  then  it  was  not  lost,  but  was  in  Court, 
and  ought  to  have  been  allowed  to  speak  for  itself,  to  the  ex- 
clusion of  all  parol   evidence   touching  its  contents.     On 
either  hypothesis,  the  parol  proof  of  the  contents  was  im- 
properly admitted ;  for  before  that  proof  was  allowed  to  go 
to  the  Jury,  there  ought  to  have  been  satisfactory  prelimi- 
nary proof  to  the  Court  that  the  paper  had  been  executed 
and  was  lost.     In  point  of  fact,  we  think  that  the  prelimina- 
ry proof,  so  far  from  showing  that  the  paper  had  been  lost, 
shows  that  it  was  in  Court.     The  written  contract,   about 
which  Vernon  and  Hall  testified,  was  no  doubt  the  very  same 
which  Bigelow  produced,  consisting  of  the  two  contempora- 
neous papers,  bearing  date  the  17th  January,  1852.     The 
execution  of  these  two  papers  was  proven  by  the  sabacribing 
witness  to  them,  so  clearly,  that  it  was  not  even  eont^ted 
by  M^s.  Young.     Now,  it  is  a  curious,  if  not  incredible, 
thing,  that  the  parties  should  have  executed  a  different  and 
inconmtent  writing,  to  be  an  exponent  of  the  same  contract 
The  very  satisfactory  conclusion  to  which  our  minds  are 
brought  by  the  whole  preliminary  proof  is,  that  the  parties 
did  no  such  inconsistent  things,  and  the  written  contract 
about  which  Vernon  and  Hall  testified,  was  the  aame  which 
Bigelow  produced  in  Court.     The  variance  between  the  eon- 
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t«nrK  of  the  two  papers  of  the  17th  January,  1852,  and  the 
contents  about  which  the  witnesses  testified,  is  a  variance 
which  does  not  so  much  prove  the  existence  of  a  different 
paper,  as  it  illustrates  the  importance  of  the  general  rule, 
tbt  the  writing  must  speak  for  itself. 

2.  We  think  there  was  error  in  admitting  the  evidence 
touching  the  negro  hire,  for  the  evidence  showed  that  more 
than  four  years  had  elapsed  after  the  negro  hire  was  due, 
ami  before  the  tender  was  made  for  the  redemption  of  the 
pleJf^ed  negro,  ami  so  that  item  in  Mrs.  Young's  account 
wjL<  barred  by  the  Statute  of  Limitations. 

3..  We  do  not  think  there  was  error  in  allowing  the  wit- 
fto-s  to  be  sworn  after  the  evidence  had  been  announced  as 
dused  on  both  sides,  and  there  had  been  some  progress  made 
m  the  argument.  The  ends  of  justice  are  much  better  pro- 
moted by  liberality  than  stringency  in  matters  of  practice, 
and  we  see  no  reason  for  pronouncing  that  the  Judge  abused 
his  discretionary  powers  in  this  case. 

4  Another  assignment  of  error  is  made  upon  the  Judge's 
having  allowed  a  witness  to  be  recalled  and  to  restate  a  point 
ib  his  testimony  about  which  counsel  differed  in  their  recol- 
lection. This  is  a  dangerous  practice,  and,  we  think,  should 
he  allowed,>if  at  all,  with  much  caution.  For  myself,  I  have 
0'>  hesitation  in  saying,  that  it  ought  never  to  be  allowed 
*i:h  a  witness  whose  fairness  lies  imder  any  ground  of  sus- 
picion. An  unfair  witness  will  be  sure  to  make  his  second 
.Matement  more  favorable  than  his  first  one  was,  to  that  side 
U*  leans  towards,  after  the  dispute  in  bis  presence  has  shown 
him  bow  he  can  mend  it.  With  these  remarks  on  the  gener- 
al rule  in  such  cases,  we  pass  from  the  point  without  deciding 
whether  there  was  error  in  regard  to  it  in  this  case  or  not, 
for  such  a  decision  could  settle  no  principle,  and  the  same 
question  cannot  recur  on  the  next  trial  in  the  same  light  in 
whiek  it  is  now  presented. 

^'  We  think  there  was  error  in  rejecting  the  evidence  to 
!*how  that  Mr.  Young  had  only  a  life-estate  in  the  negro. 
Trorer  i^  an  action  for  damages  done  to  the  right  of  posses- 
sion., and  the  amount  of  the  damage  obviously  depends  upon 
thf  extent  of  the  right.  It  needs  no  argument  to  prove  that 
<irie  MtSen  lesa  damage  in  losing  only  a  life-estate  than  in 
io^itt^  the  fee  aimple.  We  think,  therefore,  the  evidence 
•  ufht  to  have  been  admitted  in  reduction  of  damages.    But 
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it  was  said  in  \he  argument,  that  the  negro  was  pledged  by 
Mrs.  Young,  as  executrix  of  Griffin  Young,  deceased,  to 
whoso  estate  the  negro  belonged,  and  that  she  had  the  right, 
therefore,  to  recover  the  full  value  of  the  negro,  without  re- 
gard to  the  limited  nature  of  her  personal  interest  in  him,  in 
order  that  she  might  account  to  the  remainder-men  for  their 
interest  in  him.  The  answer  to  this  is,  that  she  had  no 
right  to  pledge  the  negro,  and  that  the  very  act  of  pledging 
at  all  constituted  an  assent  to  the  legacy^  and  from  that  time 
the  life-estate  was  hers,  and  the  remainder  was  complete  in 
the  remainder-men.  She,  therefore,  was  entitled  to  recover 
only  her  own  interest  in  the  negro,  while  the  remainder-men 
had  to  look  after  their  own. 

6.  We  think  the  charge  given  in  this  case  was  erroneous. 
Whatever  may  have  been  the  written  contract  of  the  parties, 
they  certainly  had  the  power  to  vary  it  by  subsequent  agree- 
ment, written  or  verbal.  The  charge  was  given  in  reference 
to  evidence  which  we  hold  to  have  been  improperly  admitted 
and  which  will  not  be  received  on  the  next  trial.  We  shall, 
therefore,  only  say  that  we  think  the  proper  charge  in  the 
case  would  be  founded  solely  upon  the  contract  as  evidenced 
by  the  papers  which  Bigelow  produced,  and  that  under  these 
Mrs.  Young  is  entitled  to  have  the  negro  returned  to  her 
when  she  pays  Bigelow  all  that  she  may  owe  him  at  the  time 
when  the  redemption  takes  place,  but  not  till  then. 

7.  These  principles,  applied  to  the  evidence  in  this  case, 
lead  necessarily  to  the  conclusion  that  the  non-suit  ought  to 
have  been  awarded  as  asked.  The  evidence  shows  that  Mrs. 
Young  owed  Bigelow  more  than  seven  hundred  dollars  when 
she  demanded  the  negro,  and  that  she  tendered  him  only 
$246.37.  She  had  no  right  to  reclaim  tiio  negr*^  without 
tendering  all  she  owed. 

Judgment  reversed. 
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which  question  could  not  be  determined  by  the  Justices. 
The  objection  was  overruled,  and  the  rule  nisi  admitted  and 
read  in  evidence.  Russell  then  proved  that  said  rule  was 
made  out  in  the  forenoon,  of  the  17th  Sept.,  1858,  and 
served  on  Slayton's  counsel  about  6  o*clock,  P.  M.,  of  the 
same  day.  Said  rule  contained  an  order  restraining  the 
Sheriff  and  all  others  from  executing  the  writ  of  habere  fa- 
cias  possessionem  until  the  further  order  of  the  Court. 

It  further  appeared  on  the  trial,  that  the  Deputy  Sheriff 
put  Slayton  into  possession  of  the  premises  about  dark  on 
the  17th  September ;  that  he  had  no  notice  of  the  rule  nisi 
Russell  further  offered  in  evidence  an  affidavit  of  illegality 
to  said  writ,  to  the  reading  of  which  Slayton  objected,  on 
the  ground,  that  the  facts  therein  stated  involved  the  validi- 
ty of  the  judgments   both  of  the   Superior   and  Supreme 
Courts,  and  said  Justices  had  no  jurisdiction  of  this  question. 
The  objection  was  overruled,  and  the  affidavit  allowed  to  be 
read  in  evidence.     Russell  further  proved,  that  said  affidavit 
was  handed  to  one  of  the  Deputy  Sheriffs,  who  had  the  writ 
of  possession  in  his  hands,  on  the  evening  of  the  16th  Sep- 
tember, and  that  he  offered  to  said  Deputy,  at  the  time,  a 
mule  or  any  other  property  that  he  would  take  to  levy  on ; 
that  no  levy  was  made,  and  the  writ  was  withdrawn  from  the 
hands  of  the  deputy  by  the  agent  of  Slayton. 

Upon  this  evidence  the  Justices  determined  that  the  right 
of  possession  was  in  Russell,  and  gave  judgment  according- 
ly. To  all  of  which  rulings,  decisions  and  judgment  Slay- 
ton excepted,  and  alleged  the  same  to  be  error,  and  sued  out 
certiorari  to  correct  and  recover  the  same. 

On  the  hearing  before  the  presiding  Judge  of  the  Supe- 
rior Court,  he  ordered  the  certiorari  to  be  dismissed,  and 
that  the  judgment  of  the  Justices  be  executed — ^to  which  the 
counsel  for  Slayton  excepted. 

HuiE  and  Conner,  for  the  plaintiff  in  error. 

TinwBLL  and  Wootbn,  contra. 

By  the  Oowr*.— L^on,  J.,  delivering  the  opinion. 

The  right  of  the  plaintiff  in  error  to  the  possession  of  tlie 
corn  in  coutroversy  depended  entirely  on  the  vitality  of  the 
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writ  of  habere  faeias  poisesnanem^  under  which  the  Deputy 
Sheriff,  William  A.  Crumby,  acted  in  putting  him  in  posses- 
eion  thereof.  That  writ  had  been  superceded  and  suspended 
by  an  order  of  the  Superior  Court  of  Fayette  County  before 
the  Deputy  Sheriff  had  placed  the  plaintiff  in  error  in  the 
possession.  The  writ  was,  therefore,  inoperative,  and  the 
possession  acquired  under  it  wrongful  and  tortious,  whether 
the  plaintiff  in  error  had  notice  of  the  order  not.  But  there 
is  abundant  evidence  in  the  record,  that  if  Slay  ton  himself 
did  not  have  notice  of  the  order,  his  agent  and  attorney 
did,  and  by  which  he  is  bound.  The  tenant,  Russ&ll,  who 
made  the  com,  and  who  had  thus  been  deprived  of  his  prop- 
erty, had  the  right  to  rescue  the  possession  of  which  he  had 
been  illegally  ousted.  The  judgments  of  the  Courts  below, 
in  so  holoing,  must  be  affirmed. 


LOW  ve.  ARGROVE  AND  WIFE  et  al 

I  Wheo  a  promissory  note,  without  any  consideration  expressed  in  it,  is 
chaoged  by  the  holder  by  stating  a  certain  tract  of  land  as  the  consideration. 
the  alteration  is  a  material  one,  and  vitiates  the  whole  note. 

^  The  fact  of  the  execution  of  a  note  has  nothing  peculiar  about  it  to  save  ii 
iromthe  operation  of  the  general  rule  in  Equity,  that  the  answer,  when  re- 
'poosive  to  the  bill,  can  be  overcome  only  by  two  witnesses,  or  one  witness 
aided  by  corroborating  circumstances. 

In  Equity,  in  Meriwether  Superior  Court.  Tried  before 
Judge  Bull,  at  August  Term,  1859. 

ThiB  was  a  bill  in  Equity  by  John  Low  against  Allen  Ar- 
gro?e  and  Mary  Argrove,  his  wife,  and  Joel  Hood  and  Mary 
A.  Hood,  his  wife.  The  bill,  in  substance,  alleges  that  com- 
plainanty  about  the  Ist  December,  1858,  purchased  of  Mary 
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Burton  a  certain  tract  of  land  in  the  10th  district  of  Mer- 
iwether County,  for  the  sum  of  $1,200 ;  that  immediately 
after  said  purchase,  and  before  titles  for  said  land  had  been 
executed  by  Mary  Burton  to  complainant,  he,  at  the  request 
and  solicitation  of  said  Mrs.  Argrove  and  Mrs.  Hood,  both 
femme  coverts^  sold  said  land  to  Mrs.  Argrove,  for  the  sum 
of  91)500;  that  Mrs.  Hood,  who  had  a  large  separate  estate, 
joined  with  Mrs.  Argrove  in  a  note  to  complainant  for  the 
said  purchase  money,  which  note  is  as  follows  : 

"On  or  by  the  25th  December,  1855,  we  or  either  of  ub 
promise  to  pay  John  Low,  or  bearer,  the  sum  of  fifteen  hun- 
dred dollars,  with  interest  from  the  26th  December,  1854, 
without  defalcation,  for  tract  of  land  in  10th  District, 

her 

[Signed]  "Mrf.  MARY  X!   ARGROVE, 

mark, 
her 

"Mrs.  MARY  X   HOOD. 

mftrk. 

Witness :  Joel  Hood. 

That  Mrs.  Burton,  at  complainant's  direction  and  request, 
therefore  executed  titles  for  said  land  to  Mrs.  Argrove. 
The  bill  alleges  that  the  parties  now  refuse  to  pay  said  note. 
That  the  land  has  been  sold  to  one  Matthews,  to  defeat  com- 
plainant in  the  recovery  of  his  demand,  and  that  Argrove 
and  wife  have  no  property  unencumbered,  or,  at  least,  not 
enough  to  satisfy  complainant's  claim  ;  that  Mrs.  Hood  has 
a  large  separate  estate  under  an  ante-nuptial  settlement 
which  she  manages  and  controls,  and  which  she  holds  free 
from  the  debts,  contracts  or  control  of  her  husband.  The 
bill  prays  that  said  land  be  sold,  and  that  the  proceeds  of 
the  sale  be  applied  to  complainant's  note,  aforesaid,  to  the 
exclusion  of  all  other  liens,  or  that  said  note  be  paid  out  of 
any  property  belonging  to  said  Argrove  and  wife,  or  said 
Hood  and  wife. 

The  defendants  answered  the  bill,  amongst  other  things 
denying  that  said  land  was  purchased  by  Mrs.  Argrove  from 
complainant,  or  that  she,  or  any,  or  either  of  them,  had  any- 
thing to  do  with  him,  in  the  purchase  of  the  land ;  that  it 
was  bought  from  Mrs.  Burton,  and  the  money  paid  to  her ; 
that  the  note  mentioned  in  the  bill,  signed  by  Mrs.  Argrove 
and  Mrs.  Hood,  was  given  for  borrowed  money ;  that  th^ 
never  signed  the  note  set  out  in  the  bill,  and  made  an  exfaw* 
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it  thereto ;  that  the  note  they  signed  had  not  the  worde, 
"/or  tract  of  land  in  10th  ifutrict^^'  but  these  words  have 
been  added  by  complainant  since  they  signed  said  note. 

The  case  was  heard  npon  the  bill  and  answers  and  the 
proofs.  Complainant  introduced  in  evidence  the  note  set 
out  and  described  in  the  bill ;  the  marriage  contract  between 
Hood  and  wife,  and  proved  that  Mrs.  Hood  was  in  the  habit 
of  carrying  on  and  transacting  business  as  9,  feme  sole  ;  also 
proved  the  insolvency  of  Argrove  and  wife. 

The  material,  probably  controlling,  question  made  in  the 
Court  below  was,  whether  the  note  set  out  in  the  bill  as  the 
foundation  of  complainant's  action  was  made  by  defendants, 
Mrs.  Argrove  and  Mrs.  Hood ;  and,  if  so,  whether  the 
words,  "/or  tract  of  land  in  \Qih  District''  were  in  the  note 
when  signed,  or  were  afterwards  added  by  the  complainant ; 
and  if  ^e  latter,  what  was  the  effect  of  such  addition  or  al- 
teration ? 

Upon  this  point  the  Court  charged  the  Jury,  that  these 
words,  if  put  in  the  note  after  its  execution  and  delivery, 
amounted^  to  a  material  alteration,  although  the  note  may 
have  been  given  for  the  land,  and  that  sucn  alteration  vitia- 
ted the  note,  and  that  it  could  not  be  collected  in  Law  or 
Equity. 

The  Court  further  charged  the  Jury,  that  Mrs.  Argrove 
and  Mrs.  Hood,  having  in  their  answers  denied  making  such 
a  note,  it  was  incumbent  on  complainant,  in  order  to  entitle 
him  to  a  recovery,  to  contradict  and  overcome  said  answers, 
by  ml  least  one  witness  and  corroborating  circumstances. 

To  which  charge  complainant  excepts. 

The  Jury  found  for  the  defendants.  Wherenpon,  counsel 
for  complainant  tenders  his  bill  of  exceptions,  assigning  as 
error  the  aforesaid  charge. 

Geo,  a.  Hall,  for  the  plaintiff  in  error. 

Adajcs  and  KNxaHT,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

1.  Where  a  promissory  note  does  not  state  that  it  is  given 
for  aoj  consideration,  not  even  for  value  received,  is  an  ad- 
dition to  it,  stating  truly  that  it  is  given  for  a  certain  tract ' 

10 
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of  land,  a  material  alteration  ?     The  addition  is  a  material 
alteration  just  as  certainly  as  the  note  is  a  material  paper. 
Waiving  the  question  as  to  the  validity  of  the  note,  without 
the  statement  of  any  consideration,  its  effect  was  changed 
by  stating   that  its  consideration  was  a  tract  of  land.    The 
fact  is  a  material  fact,  for  it  gives  the  vendor  a  lien  on  the 
land  for  the  payment  of  the  dgbt,  and  the  statement  of  the 
fact  in  the  note  is  a  material  statement,  for  it  furnishes  evi- 
dence  of  a  material  fact.     Now,  the  whole  force  and  effect 
of  the  note  itself  is  only  as  evidence.     It  is  not  the  debt, 
but  only  the  appointed  evidence  of  the  debt.     If  the  holder 
of  the  note,  without  the  consent  of  the  maker,  adds  any- 
thing which  is  material  to  the  evidence  thus  appointed,  he 
makes  evidence  for  himself  just  as  effectually  as  if  he  were 
to  forge  the  whole  note.     Whether  the  forged  addition  states 
the  truth,   is  just  as  important  as  whether  a  forged  note 
states  the  truth.     If  one  man  should  forge  a  due-bill  on  an- 
other, acknowledging  a  debt  of  a  hundred  dollars,  he  would 
not  be  saved  from  the  crime  of  forgery,  nor  save  the  paper 
from  total  condemnation  in  a  Court  of  Justice,  by .  showing 
that  the  money  really  was  due  according  to  the  statement  in 
the  forged  paper.     So,  the  truth  of  any  statement  added  to 
the  note  cannot  save  the  addition  from  being  material,  nor 
save  the  whole  paper  from  the  fate  of  a  forj^ed  paper.  When 
the  holder  of  a  paper  tampers  with  it  by  putting  a  material 
addition  to  it,  he  vitiates  the  whole  paper.     We  do  not  say 
that  he  cancels  the  debt  which  is  evidenced  by  the  note,  but 
we  do  say  that  he  must  recover  it  on  other  evidence  than 
that  which  was  appointed  by  the  parties,  but  which  has  been 
put  in  disrepute  by  his  own  act.     The  note  is  cancelled. 
We  do  not  think  there  was  any  error  in  the  charge  on  this 
point. 

2.  Nor  do  we  think  that  there  was  any  error  in  the  charge, 
that  on  the  point  of  the  execution  of  this  note,  the  answer 
of  the  makers  could  not  be  overcome  except  by  two  witness- 
es, or  one  witness  aided  by  corroborating  circumstances. 
Such  is  certainly  the  general  rule  in  Equity,  in  relation  to 
the  effect  of  an  answer  which  is  responsive,  and  we  see  noth- 
ing to  vary  the  rule  in  this  case.  The  answer  on  the  point 
is  directly  responsive  to  the  bill. 

*    Judgment  a£Srmed. 
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GLASS  k  BLALOCK  vs.  COOK. 

VFbere  ibi:  charge  of  the  Coort  is  catculateU  lo  prevent  the  Jury  Iroin  giving^ 
to  any  portion  of  the  testimony  proper  con«>ic)erHiion,  and  the  party  may 
thertfhy  have  I>een  injured,  a  new  trial  will  be  granted. 

Debt,  in  Fayette  Superior  Court.  Tried  before  Judge 
Bull,  at  September  Term,  1859. 

This  was  an  action  of  Debt,  brought  by  William  N.  Cook, 
executor  of  Hubard  Cook,  deceased,  against  William  Glass, 
and  Jesse  L.  Blaiock,  upon  a  promissory  note  for  seven  hun- 
dred and  twenty-five  dollars,  payable  to  plaintiff,  executor 
aforesaid,  and  dated  8d  Nov.,  1857,  and  due  twelve  months 
after  date. 

The  defendants  pleaded  that  said  note  was  given  for  a 
negro  boy  about  10  years  old,  bought  by  them  at  the  sale  of 
the  negroes  belonging  to  the  estate  of  Hubard  Cook,  dec'd, 
made  by  plaintiff  as  his  executor,  and  that  plaintiff  warrant- 
ed said  negro  to  be  sound,  when,  in  fact,  said  negro  was  un- 
sound, and  of  no  value,  and  died  shortly  after  said  purchase ; 
that  said  plaintiff  made  said  warranty,  knowing  at  the  time 
that  the  negro  was  unsound,  and  that  his  representations  as 
to  the  boy'g  soundness  anr?  condition  were  false  and  untrue. 

Amongst  other  testimony,  defendant  offered  and  read  in 
evidence  the  bill  of  sale  executed  to  them  by  plaintiff,  which 
was  as  follows,  viz  : 

GEORGIA,  Paybtte  County  : 

Received  of  J.  L.  Blaiock  and  William  Glass,  seven  hun- 
dred and  twenty-five  dollars,  in  full  payment  for  a  negro  boy 
by  the  name  of  Lawrence,  about  9  years  old,  of  dark  com- 
plexion, which  negro  I  warrant  to  be  sound  in  body  and 
mind.    Not.  3d,  1857. 

[Signed]  WM.  N.  COOK,  Ex'or      .^    ^  -, 

of  Hubard  Cook,  dec'd.  ^^'  ^'J 

David  D.  Minn, 

L.  S.  W.  Minn,  Clerk  S.  C. 

Both  parties  having  submitted  their  testimony,  the  presi- 
ding Judge  charged  the  Jury,  who  returned  a  verdict  for  the 
plaintiff,  for  the  fall  amount  of  the  note  and  cost ;  whereup- 
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on,  counsel  for  defendants  moved  for  a  new  trial  upon  the 
following  grounds : 

1st,  2d  and  8d.  Because  the  verdict  was  contrary  to  Law 
and  the  evidence,  and  against  the  weight  of  evidence. 

4th.  Because  the  Court  erred  in  charging  the  Jury,  that 
the  bill  of  sale  was  executed  by  plaintiff  m  executor^  and 
did  not  bind  him  personally,  and,  in  the  opinion  of  the  Court, 
the  executor  did  not  intend  thereby  to  bind  himself  person- 
ally. 

6th.  Because  the  Court  erred  in  charging  the  Jury,  that 
although  the  executor  stated  publicly  at  the  time  of  the 
sale,  that  the  negro  was  sound  and  healthy,  and  ^^  the  best 
negro  of  thefiock^*'  yet  he  was  not  liable  unless  it  was  prov- 
en that  the  negro  was  unsound  at  the  time  of  sale,  and  that 
the  executor  knew  it. 

6th.  Because  the  Court  erred  in  ruling  out  that  part  of 
the  answer  of  James  Oliver,  in  which  he  deposed  that  he 
heard  plaintiff  say,  during  the  sale,  that  if  the  property  was 
not  good,  we  are — alluding,  as  witness  supposed,  to  the  title 
and  soundness  of  the  negroes. 

7th.  Because  of  newly  discovered  evidence:  the  defend- 
ant, Blalock,  swearing  that  since  the  trial,  he  had  discovered 
that  he  could  prove  by  several  witnesses,  (naming  them)  that 
plaintiff  knew  at  the  time  and  before  the  sale  of  said  negro, 
that  he  was  sickly  and  valueless,  and  that  he  had  no  know- 
ledge of  said  evidence  at  the  time  of  the  trial,  &c. 

The  presiding  Judge  overruled  the  motion  for  a  new  trial, 
holding,  after  consideration,  that  there  was  no  error  in  the 
rulings  and  charge  of  the  Court ;  that  there  was  sufficient 
evidence  to  support  the  verdict,  and  that  the  newly  diftcov- 
cred  evidence  was  merely  cumulative. 

To  which  refusal  counsel  for  defendants  excepted,  and  as- 
sign said  refusal  as  error. 

J.  M.  and  W.  L.  Calhoun,  for  the  plaintiffs  in  error. 

TiDWBLL  and  Wootbn,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion* 

We  concur  with  the  Court,  that  the  bill  of  sale  made  by 
Cook,  the  executor,  creates  no  personal  liability  upOA   kim^ 
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and  ihat  the  only  ground  of  defense  to  the  note  given  for 
the  boy  Lawrence  is,  the  frauduleDt  representation  as  to  his 
soundness.  The  proof  was  conclusive  as  to  the  diseased 
condition  of  the  negro,  at  the  time  of  the  sale  and  previous- 
ijy  and  the  discrepancies  were  pretty  stroog  to  bring  home 
a  knowled^^  of  the  fact  to  Cook ;  and  hence,  we  think  the 
presiding  Judge  used  too  strong  language  in  charging  the 
Jury :  ^^  That  although  the  executor  (Cook)  stated  at  the  sale 
publicly,  that  the  negro  was  sound  and  healthy,  and  the  best 
negro  of  the  flock,  yet  he  was  not  liable,  unless  it  was  po^i- 
tinfeljf  proven  that  the  negro  was  unsound  at  the  time  of  the 
sale,  and  the  executor  knew  it." 

Now,  the  unsoundness  of  the  negro,  and  the  knowledge 
of  the  executor,  may  be  established  by  circumstances  as  well 
as  by  direct  and  positive  proof.  Both  these  points  were 
pretty  satisfactorily  made  out — the  latter  mainly  on  circum- 
stantial evidence;  and  yet,  the  Jury,  under  the  ins  true- 
tioBs  of  the  Court,  might  have  disregarded  the  testimony 
oitiiely,  not  being  pontive.  And  for  this  cause,  we  feel 
constrained  to  award  a  new  trial,  and,  I  will  add,  not  reluct- 
antly, upon  the  facts  in  the  record. 

It  is  unnecessary  to  make  any  remarks  upon  the  newly 
discovered  evideoce,  as  that  can  be  procured  for  the  next 
trial. 


SPEER  vs.  ATLANTA  AND  WEST  POINT  RAIL- 

ROAD. 

Saiu  brooflit  agaJDSt  a  Railroad  Company  for  a  breach  of  contract,  prtor  to 
J69,  Mto  be  inatituled  in  the  county  where  the  office  for  the  transaction 
of  tka  baaieeea  of  ibe  eorporaiion  was  kept. 

Case^  in  Troop  Superior  Court.     Decision  by  Judge  Gab* 
AMl39y  at  May  Ternft,  1859. 
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This  W&8  sn  action  by  William  A..  Speer  against  the  At* 
lanta  and  West  Point  Railroad  Company,  to  recover  dam- 
ages for  breach  of  contract ;  said  damages  alleged  to  have 
been  sustained  by  reason  of  the  failure  and  refnsal  of  de- 
fendant to  perform  a  certain  agreement  made  with  plaintiff 
relative  to  certain  privileges  and  favors  to  be  granted  and 
allowed  him,  in  consideration  of  his  conveyance  to  defend- 
ant of  the  right  of  way  for  said  Road  through  plaintiff's 
land/ 

Defendant  pleaded  to  the  jurisdiction  of  the  Court,  on  the 
ground,  that  its  principal  office  or  place  of  business  was  not 
in  the  county  of  Troup,  but  in  the  county  of  Fulton,  and 
was  liable  to  be  sued  and  impleaded  in  Fulton  County,  and 
not  elswhere.  And  further,  that  the  President  and  chief 
officer  of  the  Atlanta  and  West  Point  Railroad  Company  did 
not,  nor  does  not,  reside  in  the  county  of  Troup,  but  in  the 
county  of  Richmond. 

Plaintiff  demurred  to  said  plea,  which  demurrer  was  over- 
ruled by  the  Court  and  the  plea  sustained,  and  the  acti<xi 
dismissed — to  which  decision  counsel  for  the  plaintiff*  ex- 
cepted. 

Spsbr  &  Spebr,  for  the  plaintiff  in  error. 

Bleckley,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

This  is  a  suit  brought  by  the  plaintiff  in  error  against  the 
Atlanta  and  West  Point  Railroad  Company  for  the  breach 
of  a  contract.  The  action  was  instituted  in  Troup  County, 
through  which  the  Road  runs.  Atlanta,  in  Fulton  County, 
is  the  place  of  business  of  the  corporation.  There  was  a 
plea  filed  to  the  jurisdiction  of  the  Court,  and  a  demurrer 
put  in  to  the  plea,  which  was  overruled  by  the  Court ;  that 
is,  the  Court  held  that  Fulton  County,  and  not  Troup,  was 
the  proper  place  for  bringing  the  suit. 

The  action  is  brought  under  the  Act  of  1856,  and  not  tko 
Act  of  1854.  It  is  by  Common  liaw  process  as  preecribed 
by  the  Act  of  1856,  and  not  by  notice,  as  required  by  the 
Act  of  1854.  Now,  i;he  Act  of  1866  does  not  exteod  ^o 
auits  brought  for  violation  of  coatraeta,  but  only  for 
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ii^mies  therein  specified.  Indeed,  it  is  somewhat  donbtfal 
whether  the  Act  of  1854  gives  the  right  to  sue  npon  eon* 
tracts,  notwithstanding  the  generality  of  its  terms.  If  it 
does,  the  body  of  the  Act  is  Incider  than  its  title ;  for  the 
title  does  not  extend  to  snch  eases. 

Perhaps  onder  the  head  Statutes  of  the  last  Legislature, 
the  case  might  be  reversed  in  Troup  County.  This  Act  did 
not  operate  upon  a  decision  already  made. 


MELNER  vB.  THE  STATE  OF  GEORGIA. 

1.  A  new  trial  will  not  be  granted  when  the  verdict  is  not  contrary  to  law  ; 
contrary  to  the  evidence,  or  strongly  and  decidedly  against  the  weight  of 
tbe  evidence. 

'2.  Oq  the  trial  of  one  for  an  assault  with  the  intent  to  murder,  it  is  no  error  in 
the  Court  to  refuse  to  charge  the  Jury  that  \i  they  believed  from  the  evidence 
that  the  prosecnlion  was  nnfoanded,  that  they  sbouM  Dot  only  And  the  de- 
leadaat  doc  gotUy,  but  that  they  should  return  the  proaecntion  mUbanded  or 
fflaltdoiiA. 

^  Neither  is  it  error  in  refusiag  snch  request  for  the  Court,  ia  cea|)oaM  theretOi 
to  reoMrky  *'  that  there  was  no  evidence  to  warrant  the  charge,  when  such 
Mthe£M-t. 

i.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  disclosed  evidence 
vben  there  is  no  affidavit  from  prisoner  or  his  counsel  that  such  evidence 
wa»  uakoowa  to  them  during  the  trial,  especially  when  the  witness  by  whom 
th4»  newly  discovered  evidence  is  expected  to  be  proven  was  sworn  and  ex- 
amined on  the  trial  in  the  defense,  and  who  remembers  the  additional  facts 
by  having  bta  recoHeolion  aul»equently  refreshed. 

iDdictment  for  Assault  with  intent  to  Murder,  in  Fayette 
Superior  Gonrt.  Tried  before  the  Hon.  D.  F.  Hamhoki), 
Judge,  at  September  Term,  1859. 

John  H.  Milner,  the  plaintiff  in  error,  was  indicted  for  an 
sssailt  vith  inteat  to  murder,  and  eonyicted.     He  moved  for 
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ft  new  trial  on  the  grounds*— let.  That  the  verdict  was  con- 
trary to  law  and  the  evidenoe.  2nd.  That  the  Court  refiu- 
ed  to  charge  the  Jury  as  reanested  by  counsel  for  defi»idsiit, 
that  if  they  believed  from  tne  evidence  that  the  proBecntioB 
was  unfounded,  they  should  not  only  acquit  defendant,  bat 
should  return  the  prosecution  unfounded  and  malicious — the 
Court  refusing  so  to  charge,  and  saying  that  there  was  no 
evidence  to  warrant  such  charge,  thereby  expressing  an  opin- 
ion on  the  facts  of  the  case.  3d.  That  since  the  trial  defen- 
dant had  discovered  new  and  material  evidence  not  known  to 
him  before. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  defendant  excepted,  and  assigned  as  error  said  refusal. 

Blalook  &  Jones,  Tib  well  &  Wootbn,  for  plaintiff  in 
error. 

Solicitor  General  T.  L.  Cooper,  contra. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

1.  The  three  first  grounds  of  the  motion  for  new  trial,  to* 
wit :  that  the  verdict  was  contrary  to  law  ;  contrary  to  the 
evidence,  and  strongly  and  decidedly  against  the  weight  of 
the  evidence,  may  all  be  considered  together,  as  they  all  de- 
pend upon  the  single  question,  whether  there  is  sufficient  evi- 
dence to  support  tne  finding  of  the  Jury  ?  We  think  there 
was,  and  shall  dispose  of  the  whole  by  a  very  slight  reference 
to  the  testimony  itself.     Beavers,  the  prosecutor,  went  into  a 

frocery   in  Fayetteville  on  the  night  of  the  29th  day  of 
larch,  1859,  and  after  remaining  a  short  time  he  went  out, 
leaving  the  prisoner  inside  of  the  grocery,  standing  at  the 
counter.     As  prosecutor  walked  away  from  the  grocery  he 
heard  some  one  walking  and  following  him ;  a  four  pound  iron 
weight,  a  weapon  likely  to  produce  death,  was  thrown  at  him 
with  great  force,  passing  beneath  the  rim  of  his  hat  close  to 
the  side  of  his  face.     On  turning  round  he  saw  the  prisoner 
run  back  into  the  grocery.     The  prisoner  at  that  time  was  in 
custody  under  a  peace  warrant  issued  by  the  prose<mtor  as  a 
magistrate,  upon  the  application  of  the  wife  of  prisoner,  who 
had  come  to  the  house  of  prosecutor  and  remained  ther^ 
a  while.    Prisoner  had  bad  feelings  towards  pisoseeator ;  had 
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clenched  aad  shook  his  fist  that  day,  saying,  he  would  like  to 
get  one  craek  at  prosecutor ;  had  threatened,  previously,  that 
if  prosecutor  ever  crossed  his  path  he  would  put  a  ball  through 
Mm.  Other  testimony  of  a  negative  and  conflicting  charac- 
ter iras  offered,  but  was  immaterial  and  incompetent.  Under 
tliese  drcomstances  it  is  not  at  all  extraordinary  that  the 
Jury  should  find  the  prisoner  guilty. 

2.  The  fourth  ground  of  the  motion  is,  that  the  Court  er- 
red in  refusing  to  charge  the  Jury  as  requested  by  counsel 
forpr»(mer,  and  in  saying  as  he  did  so,  '^  that  there  was  no 
eridence  to  warrant  the  charge.''  Counsel  did  not  rely  great- 
ly on  the  refusal  to  charge,  for  the  good  reason  that  the  giv- 
ing or  refusing  such  charge  could  not  go  in  aid  of  any  de- 
fense of  the  prisoner ;  the  finding  of  a  malicious  prosecution 
aftcts  the  prosecutor,  and  not  the  prisoner ;  all  the  prisoner 
is  interested  in,  so  far  as  the  trial  is  concerned,  is  a  verdict 
o/scqnittal.  Hence  the  refusal  of  the  Court  to  give  such 
charge  would  never  be  a  good  ground  for  sending  the  case 
bad. 

3.  The  ground  on  which  counsel  mainly  rests  their  argu- 
Joeflt  OD  this  point  is,  the  remark  that  the  Court  made  in  re- 
fo&ittg  the  request.  What  the  Court  stated  was  a  proper  re- 
sponse to  the  request.  It  was  the  truth.  There  was  no  evi- 
dence that  the  prosecution  was  unfounded  or  malicious  ;  but 
on  the  contrary,  evidence  enough  to  sustain  a  verdict  of 
gtiity  as  we  have  held ;  counsel  seem  to  think  that  the  re- 
nark  of  the  Court  was  an  expression  of  opinion  on  the  facts, 
^hieh  was  calculated  to  exercise  a  controlling  influence  on 
the  minds  of  the  Jury ;  that  it  was  in  effect  saying,  that  there 
*AS  at  least  a  probable  cause  made  out  by  the  testimony.  If 
cQoniel  did  in  fact  think  so,  the  request  ought  not  to  have 
^^^^  made  so  as  to  draw  this  fire  from  the  Court.  But  the 
remark  of  the  Court  had  no  such  meaning.  It  meant  simply, 
t^t  irom  all  the  facts  before  the  (  ourt,  there  was  not  suffi* 
cieBt  eridenoe  of  a  want  of  foundation  for  the  prosecution,  or 
of  ZDilice  in  the  prosecutor,  to  justify  the  Jury  in  taxing  the 
prosecutor  with  the  costs  of  the  prosecution. 

-^  The  fifth  ground  for  a  new  trial  is,  that  of  newly  dis* 
covered  evidence^  which  is  contained  in  the  affidavit  of  the 
vit&sfli,  one  William  S.  Brown,  appended  to  and  forming  part 
'^the  record.  There  is  no  affidavit  from  the  prisoner  or  his 
coanstl  thai  this  evidence  was  unknown  to  them  at  the  trial ; 
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besides  this,  the  witness,  by  whom  this  newly  discorered  evi- 
dence is  to  be  made,  was  a  witness  examined  on  the  trial  for 
the  defense.  The  now  and  additional  facts  recited  in  the  af- 
fidavit, which  the  witness  says  he  remembers  since  his  recol- 
lection has  been  refreshed,  and  '^  that  he  was  in  the  grocery 
with  the  prisoner  at  the  time  and  on  the  night  testified  to  by 
prosecutor,  and  when  the  prosecutor  came  in,  that  the  pros- 
ecutor took  a  drink,  was  half  drunk,  and  that  the  prisoner 
remained  talking  with  him  some  half  hour  after  prosecutor 
went  out/'  We  know  of  no  rule  which  would  authorize  a 
new  trial  to  be  ordered  on  the  ground  of  such  newfy  dUcov- 
ered  evidence  under  these  circumstances. 
Judgment  aflSrmed. 


BUKCH  w.  WAED. 

i.  Thiit  case  decides  no  le^aJ  jirincifJe.  hux  only  the  beario^  offact*  iniike  p«r> 
ticular  cascu 

Certiorari,  in  Fayette  Superior  Court.     Decision  by  Judge 
Hammond,  at  Semptember  Term,  18^9. 

Morton  N.  Burch  sued  out  a  certiorari  to  correct  the  ver- 
dict and  judgment  rendered  in  a  Justice's  Court  in  certain 
suits  wherein  he  was  plaintiff  and  Miles  Ward  was  defendant. 
The  suits  were  brought  on  dormant  judgments,  alleged  to  have 
been  formerly  obtained  by  Burch  against  Ward  in  said  Jus- 
tice's Court. 

The  following  proceediags  were  had  on  the  trial  in  tiie  Jus- 
tice's Court  on  the  app^ :  Plaintiff  offered  in  evidence  the 
original  summons,  and  called  for  the  docket  upon  which  th< 
jui^ments  were  entered,  which  could  not  be  found  or  pro- 
duced ;  plaintiff  then  proFod  by  oneBrassell,  that  lie^  firafiaell 
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had  oaee  acted  as  a  Justice  of  the  Peace  in  that  same  die- 
triet :  that  he  was  the  suceessor  of  John  McLain,  the  Justice 
before  whom  the  judgments  sued  on  were  obtained.  Witness 
hsi  the  old  docket  in  his  possession,  and  examined  it  in  ref- 
erence to  these  cases,  and  there  were  four  or  five  judgments 
eolered  thereon,  signed  by  McLain,  J.  P. ;  that  in  1856  Mc- 
Uia  sent  to  him  for  said  docket,  which  he  sent  to  him  and 
had  Derer  seen  it  since. 

Joseph  McLain  proved  that  he  got  aaid  docket  from  Bras- 
sell,  his  successor  in  office,  and  that  he  let  Oliver  Pearson 
hftT«  it,  and  hail  never  seen  it  since,  and  did  not  know  where 
it  was. 

Mrs.  Pearson,  tho  widow  of  Oliver  Pearson^,  testified  that 
ske  had  never  seen  said  docket,  either  before  or  since  her 
bu^baud's  death  ;  she  was  familiar  with  his  books  and  papers; 
WM  executrix  and  John  W  hi  taker  executor  of  her  late  hus- 
1^ ;  Whitaker  had  taken  off  some  of  the  papers,  but  never 
a  docket ;  had  never  made  a  search  for  said  docket,  but  had 
fierer  seen  it,  and  believed  that  if  it  was  in  the  house  she 
woald  have  seen  it ;  there  was  a  drawer  in  the  house  that  she 
tad  sever  examined  particularly. 

Plaintiff  then  proved  by  N.  Miller  that  he,  witness,  was 
c^De  of  the  appraisers  of  Pearson's  estate — examined  his  books 
u<l  papers,  bat  saw  no  docket,  except  the  one  Pearson  had 
rued  while  he  was  Justice. 

Plaintiff  having  laid  this  foundation,  offered  in  evidence 
'^ne  of  the  executions.  Defendant  objected,  on  the  ground 
tKit  there  was  no  evidence  that  there  ever  had  been  a  judg- 
oicnt.  The  objection  was  overruled  and  the  execution  ad- 
mitted.   Here  plaintiff  closed. 

I>efcndant  tendered  in  evidence  two  notes,  one  for  ^0  and 
the  other  for  $28,  signed  by  Jesse  Ward  as  principal,  and 
Miiea  Ward  as  security,  payable  to  Oliver  McLain,  and  dated 
in  1885.    Plaintiff  objected  to  the  introduction  of  said  notes. 
Hefeodaat  stated  that  his  object  was  to  show  that  Jesse  Ward 
^^  til  latereBt  in  the  suits  now  being  tried,  and  that  they 
had  ail  been  settled  by  Miles  Ward,  he  having  paid  off  said 
'Wo  oocen  on  which  he  was  security  for  Jesse.     Plaintiff  ad- 
mitted that  Jease  Ward  had  an  interest  in  the  suits.     Plain- 
^if  further  objected  to  the  introduction  of  said  notes,  on  the 
.'Mund  that  they  bore  date  prior  to  the  rendition  of  the 
>dgBi^ta  sued  on*     The  objections  were  overruled  and  the 
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notes  admitted  and  read  to  the  Jury.  Defendant  then  proved 
by  one  James  Ward,  that  in  1838,  Jesse  Ward  told  him  to 
tell  Miles  Ward,  that  if  he  would  pay  off  the  two  notes,  that 
it  should  be  a  full  payment  of  all  demands  said  Jesse  held 
against  said  Miles.  Did  not  know  what  demands  Jesse  held 
against  Miles  in  1838 ;  did  not  know  whether  Jesse  at  that 
time  had  any  interest  in  the  cases  now  in  Court ;  did  not  know 
whether  the  debt  now  sued  on  existed  then  or  not.  On  being 
asked  upon  reexamination  what  debts  Jesse  Ward  held  against 
Miles  in  1888,  he  answered,  '^  Of  course  it  was  the  Boreh 
papers,  and  that  it  was  these  Burch  papers  that  were  to  be 
settled.'' 

Defendant  further  proved  that  Mr.  Grice,  the  attorney  for 
plaintiff,  was  employed  by  Andrew  McBride  and  Jesse  Ward, 
and  that  he,  defendant,  had  been  able  for  the  last  15  years 
to  pay  all  his  debts. 

U  pon  this  testimony,  the  Jury  found  for  the  defendant,  and 
plaintiff  excepted,  first,  because  the  Justice  Court  erred  in 
admitting  in  evidence  said  notes.  Second,  because  the  ver- 
dict was  contrary  to  law  and  evidence,  and  applied  for  a  cer- 
tiorari, to  recover  and  correct  said  finding  and  judgment. 

The  Judge  of  the  Superior  Court,  the  Hon.  D.  F.  Ham- 
mond, upon  hearing  the  case,  ordered  the  certiorari  to  be 
dismissed.     To  which  decision  counsel  for  phiintiff  excepts. 

8.  0.  Grioe,  k  TiDWBLL  &  WooTBN  for  plaintiffs  in  error. 

J.  L.  Blalock,  contra. 

By  the  Court. — Jbnkins,  J.,  delivering  the  opinion. 

A  view  which  shows  the  materiality  of  the  notes  introdue-^ 
ed  in  evidence  by  the  defendant,  and  which  removes  all  the 
.difficulties  stated  by  the  plaintiff,  and  reconciles  the  testimo^ 
ny  of  the  witness  Ward  with  the  other  facts  in  the  case,  i^ 
tUs :  Jesse  Ward  being  jointly  interested  with  Bareh  in  ^ 
debt  which  Burch  held  against  Miles  Ward,  atkd  which  wa: 
unreduced  to  judgment,  agreed  with  Miles  that  tbe  deb 
should  be  considered  as  paid  whenever  Miles  should  teke  u 
these  notes  wherein  Jesse  was  principal  and  Miles  8ecimt3 
There  was  delay  in  taking  up  the  notes,  and  the  Bareh  del 
remaining    unpaid,   wrat  to  judgment.     Afier  judgimeu 
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M3e8  Uxk  ixp  the  notes,  and  thereby  paid  the  judgment  an« 
der  tiie  agreement  which  had  begun  before  judgment  and 
eominaed  after  it.  This  yiew  is  consistent  with  all  the  evi* 
denee  in  the  case,  and  we  think  the  verdict  in  conformity 
with  it  ought  not  to  be  disturbed,  and  that  the  notes  in  sup* 
port  of  h  were  properly  admitted. 
Judgment  aflbrmed. 


JACKSON  &  BROTHERS  vs.  MOWRY. 

U  A. owns  fand  that  is  in  the  occupancy  of  B..  the  Law  will  imply  a  liability 
OB  the  part  of  B.  to  pay  rent  for  the  land ;  hot  no  such  presaniption  can 
'rife  where  B.  expressly  disclaims  holding  possession  under  A. 

Action  for  Rent,  &c.,  in  Fnlton  Superior  Court.  Tried 
before  Judge  BuLi«,  at  October  Term,  1859. 

This  was  an  action  by  S.  and  L.  Mowry  against  Jackson 
k  Brothers  for  the  rent  of  a  store  house  in  tne  city  of  At- 
iaata,  from  Ist  June,  1858,  to  1st  October,  1858.  There 
vu  also  a  count  for  use  and  occupation. 

Tpon  the  trial,  plaintiffs  proved  that  J.  T.  Doane  exe- 
<^Qted  to  them  a  mortgage  of  the  premises  7th  August,  1855  ; 
that  laid  mortgage  was  afterwards  foreclosed  and  sold  by 
the  Swriff  under  and  by  virtue  of  the  mortgage  fi.  fa.,  on 
1st  Tandi^  in  June,  1858,  when  plaintiffs  became  the  pur- 
chaaen.  TlM»y  then  proved  that  defendants  were  in  posses- 
sion  of  the  premises  at  the  time  of  the  sale  by  the  Sheriff, 
uid  had  bei^  in  posseseiou  since  Ist  January,  1868,  as  ten- 
tats  of  John  A.  Doane,  and  that  they  remained  in  posses- 
wn  till  Ist  October,  1858,  and  that  the  rent  was  worth 
(400  par  annum.  Plaintifi  next  proved  that,  after  the  sale 
to  tbes,  they  ga^e  notice  fn  writing  to  defendants  of  their 
tvdmmf  and  wst  they  would  hold  4hem  liable  for  the  rent ; 
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that  John  A.  Doane  took  possession  of  the  premises  in  Jan- 
uary^  1856. 

It  farther  appeared,  that  John  A.  Doane,  at  the  sale  by 
the  Sheriff,  handed  to  him  a  claim  to  said  premises,  under 
and  by  virtne  of  a  lease  from  J.  T.  Doane,  extending  from 
1st  January,  1855  to  1st  January,  1860,  said  lease  dated 
16th  day  of  December,  1854,  and  gave  notice  to  bystanders 
that  he  held  said  lease  ;  that  the  premises  were  sold  either 
subject  to  this  claim  or  in  defiance  of  it.  The  Sheriff  did 
not  recollect  which.  That  John  A.  Doane  did  not  go  into 
possession  under  said  lease  till  about  January,  1856,  and 
that  he  subsequently  sub-let  a  portion  of  the  premises  to 
Jackson  &  Brother,  the  defendants,  from  1st  January,  1858, 
to  1st  October,  1858,  for  three  hundred  dollars.  Defend- 
ants offered  in  evidence  the  lease  from  John  A.  Doane  to 
them,  dated  16th  Dec,  1857,  to  the  introduction  of  which 
plaintiffs  objected,  on  the  ground,  that  there  was  no  proof 
of  its  delivery,  or  that  it  was  executed  at  the  time  it  pur- 
ports to  bear  date.  The  Court  sustained  the  objection,  and 
excluded  the  paper,  and  counsel  for  defendants  excepted. 

Defendants  then  proved  that  they  went  into  possession  of 
the  premises  in  December,  1857,  and  remained  in  possession 
till  1st  October,  1858,  under  John  A.  Doane ;  that  John  A« 
Doane  built  a  kitchen  and  barn  on  the  lot,  and  repaired  the 
store  after  the  fire  in  April,  1857  ;  that  J.  T.  Doane  was 
solvent  in  December,  1854,  and  remained  so  till  the  last  of 
1855,  when  he  failed ;  J.  T.  Doane  occupied  the  store  till 
the  last  of  the  year  1855,  bat  removed  his  family  off  the 
lot  in  May,  1855  ;  and  proved  that  others  also  rented  por- 
tions of  the  premises  of  John  A.  Docaiej  after  1855,  atid 
paid  him  for  them,  and  again  tendered  their  lea^e  in  cvideoice, 
which  the  Court  again  repelled,  and  defendants  excepted. 

Defendants  then  proved  the  hand- writing  of  Thomas  O* 
Jackson,  one  of  the  firm  of  Jackson  &  Brother,  and  th&t 
the  signature  to  the  lease  was  in  his  hand-writing,  and  again 
offered  it  in  evidence,  which  the  Court  again  repelled  on  tlie 
ground,  that  there  was  no  proof  it  had  ever  been  deliv^redL, 
or  that  it  was  made  at  the  time  it  purported  to  be,  and  cotxn-^i 
sel  for  defendants  excepted. 

Plaintiffs  proved,  that  in  1855,  J.  T.  Doane,  in  a  c(NiTor< 
sation  with  their  attorney,  said,  that  there  were  no  lien^ 
incambcances  on  his  property  other  than  plaintiffs*  morl 
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Defendants  objected  to  proof  of  the  sayings  of  J.  T.  Doane. 
The  Court  overruled  the  objection  and  admitted  the  proof — 
he  being  in  possession  at  the  time — and  defendants  excepted. 
Counsel  for  defendants  requested  the  Court  to  charge  the 
Jary,  that  if  plaintiffs  knew,  at  the  time  their  mortgage  was 
taken,  of  the  lease  from  J.  T.  Doane  to  John  A.  Doane, 
then  they  were  estopped  from  objecting  to  it,  and  they  ought 
to  find  for  defendants — which  charge  the  Court  refused,  but 
charged  that  if  the  lease  was  bona  fidey  plaintiff  could  not 
recorer. 

Counsel  for  defendants  further  requested  the  Court  to 
charge,  that  if  the  Jury  were  satisfied,  from  the  evidence, 
that  the  ShoriflT  sold  the  premises  subject  to  said  lease,  and 
notice  thereof  was  given,  then  plaintiffs  could  not  recover. 
The  Court  refused  so  to  charge,  but  charged,  that  the  main 
L-sue  was,  whether  the  lease  was  fraudulent  or  not ;  and  if  it 
ir»s,  plaintiffs  were  entitled  to  recover,  whether  the  property 
wa*t  sold  subject  to  it  or  not ;  and  counsel  for  defendants  ex- 
cepted. 

Counsel  for  defendants  further  requested  the  Court  to 
charge,  that  if  the  lease  was  prior  to  the  mortgage,  if  John 
T.  l5oane  was  in  possession  on  the  16th  December,  1857, 
uad  then  rented  to  defendants  till  1st  October,  1858,  for 
8300,  who  had  no  notice  of  any  fraud,  then  they  were  not 
liable — ^which  charge  the  Court  declined  or  omitted  to  give, 
^nd  defendants  excepted. 

Counsel  for  the  defendants  further  requested  the  Court  to 
chai^,  that  an  action  for  use  and  occupation  could  not  be 
zaaintained*  if  defendants  held  adversely  to  plaintiffs,  which 
charge  the  Court  refused  to  give,  but  held  and  charged,  that 
tiiat  principle  of  Law  did  not  apply  m  this  case,  as  defend- 
:^ix\i  set  iq>  no  claim  of  title,  but  only  a  claim  under  a  con- 
Tract  of  rent,  and  defendants  excepted. 

The  Court  further  charged  the  Jury,  that  the  issue  was 
XmoX  between  plaintiffs  and  defendants,  but  between  plaintiffs 
:trj(l  John  A.  Doane,  as  to  who  were  entitled  to  the  rent,  and 
if  the  lease  was  executed  in  secret,  that  was  a  badge  of 
fraoel,  and  if  suiUi  were  pending  against  J.  T.  Doane,  at  the 
'.riief  or  he  was  insolvent,  these  were  badges  of  fraud. 
To  which  charge  counsel  for  defendants  excepted. 

J^  tL  and  W.  L.  Calhoun,  for  the  plaintiffs  in  error. 
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Hatoood,  Cooper,  e(mtra. 

By  the  Court, — ^Lumpkik,  J.,  delivering  the  opinion. 

The  action  for  use  and  occupation  will  not  lie  in  this  case. 

It  is  argued,  that  in  order  to  maintain  this  action,  two 
things  only  are  necessary  to  be  proven,  to-wit :  title  in  the 
plaintiff  and  possession  by  defendant.  And  while  it  is  true 
that  a  contract  to  pay  rent  may  be  implied  from  these  data, 
yet,  if  it  shall  affirmatively  appear,  as  it  does  in  this  case, 
that  the  tenant  disclaims  holding  under  the  plaintiffs,  no 
such  presumption  can  arise. 

It  would  be  absurd  :o  imply  that  A.  agrees  to  pay  B.  rent 
for  the  land  he  lives  on,  when  A.  most  stoutly  denies  it  is 
B.*&  land.  And  such,  we  understand,  is  the  well-settled  doc- 
trine of  the  books  upon  this  subject ;  and  in  conformity 
thereto  have  been  the  rulings  of  this  Court. 


COOPER  V8.  MULLINS. 

1.  The  doctrine  that  servants  of  the  same  master  cannot  have  redresa  af(aiu«t 
the  master,  for  the  conseqaences  of  each  other's  negli^nce  in  bi«  service, 
being  founded  upon  the  policy  of  making  each  servant  interested  in  ihe 
good  conduct  of  the  rest,  cannot  apply  to  a  case  where  the  respective  situ- 
ations of  the  servants  allow  no  opportunity  for  the  exertion  of  a  matual 
influence  upon  each  others  carefulness. 

2.  Pecuniary  injury  is  not  the  only  one  for  which  compensatioa  ou|^t  to  b« 
allowed  in  damages. 

3.  A  verdict  will  not  be  set  aside  as  contrary  to  evidence,  because  it  xna] 
conflict  with  the  conclnsions  of  a  witness  who  drew  his  conclustODs  froo 
the  interchange  of  signs  between  himself  and  another  person,  ond  'who  tei 
tifles  under  a  strong  motive  to  support  those  conclusions. 

Case,  in  Fulton  Superior  Court.     Tried  before  Judge  Bui. 
at  April  Term,  1857. 
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This  was  an  action  brought  by  James  MuUins  against 
James  F.  Cooper,  Superintendent  of  the  Western  and  At- 
lantic Railroad,  to  recover  damages  for  an  injury,  received 
bj  the  plaintiff,  and  resulting  from  a  collision  of  trains  run- 
ning on  said  Road. 

Plaintiff  proved  by  the  attending  physicians  the  nature 
and  extent  of  the  injury  he  received  ;  that  his  left  arm  was 
broken  in  several  places ;  the  elbow  was  seriously  and  ma*- 
terially  injured ;  that  the  injury  was  received  in  oeptember, 
lr55,  and  that  he  was  confined  by  reason  of  said  wounds 
tiil  the  last  of  December  thereafter ;  his  elbow  joint  was 
iitill  (at  the  time  of  the  trial)  stiff,  and  incurable  in  that  re- 
spect ;  Dr.  Dearing*s  bill  for  attention  was  about  twenty-five 
dollars. 

Plaintiff  further  proved,  that  he  was  in  the  employment 
of  the  Greorgia  Railroad^  at  the  time  of  the  injury,  as  an 
engineer ;  that  he  was  formerly  a  machinist,  and  that  he  was 
incapacitated,  by  reason  of  said  injury  for  a  machinist,  but 
not  for  an  engineer,  but  that  he  could  not,  as  an  engineer, 
be  able  to  reverie  an  engine  so  promptly  as  before. 

The  circumstances  under  which  the  plaintiff  went  upon 
the  Western  and  Atlantic  Railroad,  upon  the  occasion  of 
receiving  the  injury,  were  as  follows  : 

The  Machinist  of  the  Georgia  Railroad  Shop,  in  the  city 
of  Atlanta,  was  applied  to  by  an  officer  of  the  Western  and 
Atlantic  Railroad  for  an  engine  and  engineer,  to  go  up  the 
W^tem  and  Atlantic  Road,  to  bring  down  from  Chattanoo- 
ga a  train  of  cars,  as  that  Road  did  not  have  sufficient 
motive  power  to  bring  down  the  cars,  which  belonged  to  the 
Georgia  Road,  as  fast  as  they  were  needed  below  ;  said  offi- 
cer saying  that  he  wanted  an  engine  and  engineer  to  make 
a  trip  up  Hie  Road  after  them,     in  consequence  of  this  ap- 
plication, Mnllins  was  sent  up  the  Road  with  an  engine,  with 
iustmetions  from  the  Georgia  Railroad  to  bring  down  only 
empty  cars  belonging  to  the  Georgia  Railroad.     Plaintiff 
'Was  willing  to  go,  and  was  selected  because  he  knew  the 
Western  and  Atlantic  Road,  having  made  similar  trips  be- 
tV»rr.     There   was   a  general   agreement  between   the   two 
Koad:9  that  amch  service  was  to  be  paid  for,  and  for  similar 
•r-rriees  before  rendered,  the  Georgia  Road  had  been  paid 
;.y  the  Westeni  and  Atlantic  Road.     This  trip  was  not  a 
.rrataity  ;  Georgia  Road  expected  to  be  paid  for  the  trip ; 

II 
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plaintiff,  while  making  this  trip,  was  subject  alone  to  the 
orders  of  the  officers  and  agent  of  the  Western  and  Atlan- 
tic Road. 

Plaintiff  farther  proved  by  the  witness,  Bruner,  that,  in 
making  the  trip  under  the  circumstances  above  stated,  on 
his  return  down  with  the  cars,  when  about  forty  miles  from 
where  the  accident  occurred,  he  got  behind  with  his  train  on 
account  of  his  engine  foaming^  (there  seemed  to  be  several 
trains  coming  down  at  the  same  time)  and  was,  therefore, 
not  suited  to  run  in  front.     The  witness,  who  was  engineer 
of  the  front  train,  displayed  a  flag,  which  indicated  that  an- 
other train  was  following — ^a  signal  well  known  to  Railroad 
men.     Plaintiff's  train  had  the  right  to  the  track,  even  if 
he  had  been  three  hours  behind  the  schedule  time,  the  flag 
having  preceded  him ;  he  was  only  about  twenty-five  min- 
utes out  of  time  when  witness  left  him.     There  was  no  rule 
of  the  Road  which  required  regular  trains  which  might  be 
out  of  time,  to  stop  ;  the  rule  required  other  trains  to  wait 
for  them  and  to  keep  the  track  clear.     Plaintiff's  train  con- 
sisted of  Georgia  Railroad  cars  and  a  caboos  belonging  to 
the  Western  and  Atlantic  Road,  and  he  was  accompanied 
on  the  trip  by  a  conductor  of  the  Western  and  Atlantic 
Road,  whose  business  it  was  to  regulate  the  running  of  the 
train. 

Plaintiff  having  closed,  defendant  read  the  depositions  of 
Henry  6.  Cole,  taken  by  commission,  who  deposed :  That 
he  had  control  of  the  engine  and  train  at  the  Etowah  em-^ 
bankment,  in  September,  1855  ;  the  engine  and  train  were 
used  for  hauling  earth  into  the  embankment  at  the  Etowah 
river ;  deponent  and  Kendrick  were  the  contractors  for  aaid 
work  ;  it  was  their  daily  practice  to  send  the  earth  train 
after  water  to  the  station,  about  three  miles  and  a  half  from 
the  works ;  usually  sent  it  after  the  express  train ;  ou  the 
day  of  the  collision,  two  express  trains  passed  at  schedule 
time,  and  we  waited  one  hour  and  a  half  for  the  third,  and 
finding  our  water  was  giving  out,  the  engine  was  sent  to  the 
station  for  water ;  about  fifteen  minutes  after  it  started,  wit- 
ness saw  the  train,  of  which  Mullins  was  engineer,  approaoli* 
ing;  witness  immediately  took  position  at  a  conspicuous  pltAtt 
near  the  track,  and  several  times  made  the  usual  8ig;i^  tofp 
stopping  trains,  called  to  the  engineer  and  pointed  to  &e  pift^ 
to  show  him  that  the  earth  train  engine  was  not  there. 
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f^seA^  witness  called  aloud  and  told  him  that  the  way  engine 
was  on  the  track  ;  plaintiff  made  a  sign  with  his  hand  which 
'ritness  understood  to  mean  that  he  would  run  the  earth  en- 
gine to  Alatoona  sideling.  The  sign  made  for  stopping  plain- 
tiff was  the  usual  sign  for  stopping  trains.  Plaintiff  disre- 
garded the  signal,  and  his  engine  and  the  earth  engine  came 
together  about  three  miles  from  the  embankment.  Witness 
walked  to  the  place  when  he  heard  the  collision,  thinks  neith- 
er engine  was  thrown  from  the  track.  The  earth  engine  be- 
longeJ  to  the  Western  &  Atlantic  Railroad,  but  was  controll- 
ed by  the  contractors  for  doing  the  work  at  the  embankment ; 
'lon't  think  the  engineers  would  have  been  hurt  if  they  had 
remained  on  the  engines. 

The  testimony  being  closed,  counsel  for  defendant  request- 
er! the  Court  to  charge  the  Jury,  that  if  plaintiff  had  hired 
himself  to  the  Georgia  Railroad,  and  that  Road  had  with  his 
consent  hired  him  to  the  defendant  for  the  service  in  which 
he  was  employed  at  the  time  he  received  the  injury,  then 
plaintiff  was  the  servant  of  defendant.  That  such  contract 
need  not  be  an  express  one ;  if  in  the  usual  course  of  dealing 
^•etween  them  it  had  been  customary  for  a  compensation  to  be 
tnade  for  such  services,  then  the  law  would  imply  a  contract 
in  the  absence  of  proof  of  an  express  contract,  and  of  any 
Hipulation  to  the  contrary.  Which  charge  the  Court  gave 
^ifh  this  qaalification,  to-wit:  "But  if  the  plaintiff  was  in  the 
J^niployment  of  the  Georgia  Railroad,  and  engaged  in  the 
*>'i*iness  of  that  Road  for  its  benefit,  and  paid  by  that  Road  for 
hi<  services,  the  fact  that  he,  during  that  trip,  was  subject  to 
th*  orders  of  defendant,  or  its  oflScers,  and  the  fact  that  de- 
feridant  paid  the  Georgia  Railroad  for  said  services,  would 
not  constitute  plaintiff  the  servant  of  defendant  in  such  sense 
a*  wo\ild  bar  his  right  to  recover  for  injuries  he  received  by 
the  gro»  neglect  and  misconduct  of  the  officers  or  employees 
''•f  defendant,  committed  by  them  in  the  service  of  defendant. 

To  which  charge  counsel  for  defendant  excepted. 

Th<»Comt,  amongst  other  things,  further  charged  the  Jury, 
'bif  to  entitle  plaintiff  to  recover,  it  was  not  necessary  for 
'm  to  prove  any  specific  pecuniary  damages,  but  that  they 
'  aid  find  such  damages,  (if  any)  as  under  all  the  circumstan- 
•  '  f^f  the  case,  and  the  extent  and  nature  of  the  injuries, 
'\v  thought  he  was  entitled  to,  but  that  they  could  not  in 
'»^i  cxse  pre  vindictive  damages — counsel  for  defendant 
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having  requested  him  to  charge  that  before  plaintiff  could  re- 
cover, it  was  necessary  for  him  to  prove  some  pecaniary 
damages. 

To  which  charge  and  refusal  to  charge,  counsel  for  defen- 
dant excepted. 

The  Jury  found  for  the  plaintiff  thirty-five  hui^^red  dollars. 
Whereupon  counsel  for  defendant  mdt^d  for  a  new  trial  on 
the  grounds  of  error  in  the  charges  and  refusals  to  charge 
as  above  stated,  and  because  the  verdicc  was  contrary  to  Law 
and  the  evidence,  and  the  damages  found  thereby  excessive. 

The  Court  overruled  the  motion  for  a  new  trial,  and  coun- 
sel for  defendant  excepted  and  assigns  said  refusal  as  error. 

Glenn  &  Cooper,  and  Bleckley,  for  plaintiff  in  error. 

J.  M.  Calhoun  &  Wm.  Ezzard,  ayiitra. 

By  the  Court, — Stephens,  J.,  delivering  the  opinion. 

1.  The  general  rule  is,  that  whoever  is  injured  by  the 
negligence  of  a  servant  in  his  master's  business,  is  entitled  to 
redress  from  the  master.     The  Railroad,  in  this  case,  claims 
an   exception  against  other  servants  of  the  same  master. 
Such  an  exception  has  been  recognized  in  some  modern  ca- 
ses, but  when  confined  within  the  reason  on  which  it  is  found- 
ed, it  can  have  no  application  to  this  case.     That  reason  is 
one  of  public  policy  to  secure  to  the  public  a  more  faithful 
service  from  employees  on  Railroads,  steamboats  and  other 
branches  of  business  wherein  the  safety  and  property  of  the 
public  are  involved,  by  making  it  the  interest  of  each  one  of 
such  employees  to  look  after  and  encourage  the  carefulness 
and  fidelity  of  all  the  rest.     This  reason  can  have  no  applica- 
tion to  employees  whose  situations  allow  them  no  connective 
influence  over  each  other.     The  exception  operates  as  a  pen- 
alty, and  to  impose  the  penalty  when  there  is  no  opportanity 
of  exercising  that  supervising  care  which  it  is  intended  to 
enforce,  is  sheer  cruelty.     In  the  case  of  Scudder  v^.  Wood- 
bridge,  1  Ga.  Rep.  195,  this  Court  held  that  the  exception 
did  not  extend  to  slaves^  because  slaves  from  their  dtatuB  were 
incapable  of  influencing  their  associate  employees   toinr&rd 
fidelity  and  care  in  the  common  business.    Nor  can  it  be  e: 
tended  to  other  employees  who  from  anjf  cau$e  are  not  ist 
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situation  to  exert  such  an  influence  on  their  fellows.  It  fol- 
lows, therefore,  that  the  cases  to  which  this  exception  applies, 
are  only  those  where  the  servant  receiving  the  injury  is  en- . 
gaged  with  the  servant  inflicting  it,  in  a  common  business  | 
where  he  has  an  opportunity  to  exercise  a  preventive  care  m 
over  his  negligence.  In  this  case  the  person  whose  negli- 
gence produced  the  injury  was  on  one  train  of  cars,  and  the 
person  who  was  injured  was  on  another  traiUj  and  had  not 
the  slightest  possible  opportunity  of  preventing  the  other *8 
carelessness.  To  hold  the  employees  on  different  trains  of 
ears  responsible  for  the  carefulness  of  each  other  seems  to  me 
about  as  reasonable  as  it  would  be  to  exact  such  a  mutual  re- 
sponsibility between  employees  on  different  Railroads,  or  in 
different  quarters  of  the  earth,  because  they  might  happen  to 
be  all  servants  of  the  same  master.  The  reason  of  the  excep- 
tion is  to  make  each  employee  a  help  to  the  carefulness  of 
the  rest,  and  where  that  object  cannot  be  accomplished,  the 
exception  ought  to  cease,  and  the  general  rule  of  giving  re- 
dress agfunst  the  master  to  everybody  who  may  be  injured  by 
the  m^ligence  of  his  servant  in  the  performance  of  his  busi- 
ntsBs  ought  to  prevail.  But  it  is  not  even  true  that  the  two 
employees  in  this  case  were  servants  of  the  same  master. 
The  ailment  of  the  case  mainly  turned  on  this  point,  and 
thefefore  I  will  devote  a  few  words  to  it,  though  notice  of  it 
is  rendered  unnecessary  by  the  preceding  view.  One  of  the 
engineers  was  in  the  pay  of  the  Western  and  Atlantic  Rail- 
ro«l,  and  the  other,  Mullins,  who  was  injured,  was  in  the  pay 
of  the  Greorgia  Railroad,  and  at  the  very  time  when  he  was 
hurt  was  doing  a  job  for  which  the  Georgia  Railroad^  and  noil 
huBself,  was  to  receive  pay  from' the  other  Road.  The  Geor* 
gia  Road  furnished  to  the  other  an  engine  and  engineer,  that 
is  to  cay,  a  team  and  driver  for  a  single  occasioui. 

Whose  servant  was  that  driver  ?     In  the  case  of  Laugher 

vs.  Bointer,  5  Barn  ^  Qre%%w,  547,  a  stable-keeper  had  Ured 

a  teaa  and  driver  to  another  person  for  a  day,  and  the  qiues- 

lion  was,  whose  servant  was  the  driver  ?     The  Court  of  King*'s 

Bench  wcw-e  equally  divided,  but  Judge  Story,  in  a  note  to» 

sec.  4586,  of  his  work  on  Agency,  says  that  all  the  subse- 

aoent  cases  have  followed  the  opinion  of  those  who  held  that 

the  driver  was  the  servant  of  him  who  had  furnished  him,  and 

«n  whose  pay  he  was,  and  not  of  him  who  had  him  but  for  a 

single  occasion,  who  had  no  part  in  selecting  him,  and  who 
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was  under  no  obligation  to  pay  him.  The  parallel  between 
that  case  and  this  seems  to  be  complete.  For  these  reasons 
a  majority  of  the  Conrt  think  that  the-  doctrine  relating  to 
servants  of  the  same  master  is  not  applicable  to  this  case, 
and  that  the  charge  asked  on  it  might  have  been  refused  in- 
stead of  being  merely  modified  as  it  was  bj  the  Judse. 

2.  The  errors  assigned  upon  the  refusal  of  the  Judge  to 
charge  that  some  peeuniaiy  damage  must  be  proven,  and 
upon  the  excessiveness  of  the  damages  found,  may  be  consid- 
^  ered  together,  for  the  same  view  covers  both.     Surely,  there 
ought  to  be  some  compensation  for  the  Buffering  endured. 
The  pain  from  the  wounds  must  have  been  great,  and  the 
dread  of  the  approaching  collision  between  the  two  engines, 
though  brief,  must  have  been  terrible.     Mental  agony  has 
been  known  to  turn  a  head  gray  in  a  night,  and  gray  hairs 
are  often  but  the  efiervesence  of  some  great  mental  anguish. 
Shall  all  compensation  be  denied  to  such  suffering  merely 
because  there  can  be  no  adequate  compensation  ?     We  think 
not. 

8.  The  ground  that  the  verdict  was  contrary  to  the  evi- 
dence rests  upon  its  conflict  with  the  testimony  of  Cole,  tend- 
ing to  show  that  the  accident  was  caused  partly  by  negligence 
of  the  plaintiff  himself.     The  engine  which  was  in  the  jrrong 
place  had  been  put  there  by  Cole's  order,  and  he  therefore 
testified  under  a  strong  motive  to  lighten  the  blame  iii  that 
quarter  and  fix  it  upon  Mullins.     He  made  certain  %ign%  to 
Mullins,  and  Mullins  made  signs  back  to  him,  and  the  only 
important  part  of  his  testimony  consists  of  the  conclusions 
which  he  drew  from  Mullins'  signs,  as  to  the  information 
which  Mullins  had  got  from  his  signs.     Is  it  wonderful  that 
the  Jury  did  not  place  implicit  reliance  upon  such  conclusions 
of  a  witness  so  situated  ? 

Judgment  affirmed. 
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1.  Where  a  negotiable  note  is  transferred  as  collateral  security  after  maturitfi 
the  legal  title  is  vested  in  the  holder,  and  a  set  off  against  the  payee,  is  inad- 
missible as  a  defence  to  the  action. 

Complaint,   in   Coweta  Superior  Court.      Tried  before 
Jadge  Hammond  at  September  Term,  1859. 

Tiiis  was  an  action  bro^ht  by  Jeffers  &  Cotbrans,  as  en- 
dorsees against  Uriah  B.  Wilkinson,  the  maker,  on  a  promis- 
8OT7  note,  of  which  the  following  is  a  copy : 

*^$S62jV^.  One  day  after  date  I  promise  to  pay  G.  L. 
Anderson  or  order,  Three  hundred  and  two  {-ftw)  Douars,  for 
Tslue  received.     August  21st,  1857. 

(Signed)  «  U.  B.  WILKINSON. 

Endorsed :  '^  G.  L.  Anderson,  per  J.  H.  Anderson,  At- 
torney." 

Defendant  pleaded  the  general  issue  and  payment,  and 
further,  *^  that  the  said  G.  L.  Anderson,  the  payee  of  said 
promissory  note,  transferred  said  note  to  the  plaintiffs  long 
after  said  note  had  become  due  and  payable,  and  that  the 
said  payee  transferred  said  note  to  plamtiifs  as  collateral  se- 
cnrity  only,  who  received  it  as  such  security,  and  not  in  the 
nsiial  course  of  trade,  and  at  the  time  plaintiffs  received  said 
note,  the  payee  thereof  was,  and  still  is,  indebted  to  defen- 
dant a  large  sum  of  money,  to-wit :  the  sum  of  five  hundred 
dollars,  for  one  thousand  bnshels  of  wheat,  sold  and  delivered 
to  said  payee  at  his  request  by  defendant,  before  said  note 
became  due,  and  after  said  note  became  due,  and  this  the  de- 
fendant is  ready  to  verify,"  &c. 

To  which  said  last  plea  plaintiffs  demurred,  and  after  ar- 
gniaent,  the  Court  sustained  the  demurrer,  and  ordered  the 
plea  to  be  stricken.  To  which  decision  counsel  for  defen- 
dant exoepted. 

Y.  J.  LoNO,  M.  Kekdbick  and  John  Ebskikb,  for  plain- 
tiffin  error. 

Sam'l  Fbebmah,  conJtra. 

By  ike  Court. — Lumfkin,  J.,  delivering  the  opinion. 
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The  only  question  in  this  case  is,  whether  a  negotiable  note 
being  transferred  by  the  payee,  as  collateral  security,  after  ma* 
turity,  the  maker  can  plead  a  set-off  against  the  payee,  to  an 
action  at  the  instance  of  the  holder  ? 

The  point  has  been  fully  and  satisfactorily  discussed  upon 
the  cases.  And  while  it  is  true  that  there  is  a  conflict  of 
authority  both  in  England  and  in  this  Country,  the  better 
opinion  seems  to  be,  that  the  defense  is  not  admissible ;  and 
such  has  been  the  uniform  tenor  of  the  decisions  in  this  State. 
Storjf  an  Prom.  Notea^  §  186-195  and  note  ;  ChiUy  on  BilU 
74;  8  Burrow  1663;  2  Kelly  92;  3  ib.  47;  4  ib.  428;  1ft 
Ga.  Rep,  650  ;  22  Ga.  Rep.  246  ;  27  Ga.  Rep.  20 ;  Whea- 
ton' 9  Sel.  Vol.  132;  Ohitty  on  Bills  6-226  ;  /Story  on  From. 
Notee,  178;  5  Cowen,  231;  Creawell,  558;  8  Frnnonf,  540; 
Swift  vs.  Tynon,  16  Peters  1 ;  20  Hon.  C.  5  Rep.  343 ;  6 
(Jush.  Rep.  469  ;  Story  on  Bills,  192  ;  8  MeteFf  40  ;  8  Cfush. 
jBep.  162 ;  20  Vermont,  569. 

The  legal  title  to  the  note  is  vested  by  the  transfer  in  the 
holder,  and  notwithstanding  the  paper  be  over-due,  no  equity 
cau  be  set  up  outside  the  contract  itseli. 


THE  MAYOR  AND  COUNCIL  OF  THE  CITY  OF 
BOMB,  vs.  JAMES  P.  PERKINS. 

1.  Tiie  owner  of  land  i«  entitled  to  just  compeotation  before  it  can  Im  lakenlbr 
public  use;  if  he  see  fit  to  waive  his  right  and  sell  for  the  ralue  of  the  prop* 
erty  thus  seited  and  appropriated,  he  can  do  so 

Complainant  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond  at  the  January  Term,  1860. 

This  was  an  action  by  the  defendant  in  error,  who  was 
plaintiff  in  the  Court  below,  against  the  Mayor  and  Conn- 
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cil  of  the  City  of  Rome,  to  recover  compensation  for  certain 
hods  belonging  to  plaintiff,  which  had  been  seised  upon  and 
appropriated  by  defandant  for  a  public  street  in  the  city  of 
Rome. 

The  defendant  moved  to  dismiss  the  action  upon  the 
ground,  that  the  same  could  not  be  maintained  upon  the  al» 
iegationa  contained  in  plaintiff's  declaration. 

The  court  overruled  the  motion  and  defendant  excepted. 

The  testimony  being  closed,  the  Jury  found  for  the  plain- 
tiff $285.  Whereupon,  defendant  moved  for  a  new  trial  on 
the  grounds : 

1st.  Because  the  Court  erred  in  not  dismissing  said  ao 
tion. 

2d.  Because  the  verdict  was  against  the  evidence. 

M.  Because  the  verdict  was  against  the  Law. 

The  Court  refused  the  motion  for  a  new  trial,  and  defend- 
ant excepted,  and  assigns  as  error  said  refusal. 

R.  D.  Harvey,  represented  by  Lester,  for  the  plaintiff 
in  error. 

Weight  and   Shropshire,   represented  by  Buchanan, 

By  the  Court. — LuMPKiN,  J.,  delivering  the  opinion. 

The  Mayor  and  Council  of  Rome  having  seised  and  appro- 
priated a  portion  of  the  real  estate  of  the  defendant  in  the 
eity  to  a  public  street,  the  action  is  brought  to  recover  of 
the  corporation  the  value  of  the  property  thus  taken.  The 
Jury  found  two  hundred  and  eighty-five  dollars  for  the  plain- 
tiff,  Pwkins. 

A  motion  was  made  and  overruled  before  the  case  was  sub- 
mitted to  the  Jury,  to  dismiss  the  action.     No  exceptions 
was  taken  at  the  time  to  the  decision ;  but  this  is  made  one 
of  the  grounds  for  setting  aside  the  verdict  and  arresting  the 
joi^ment. 

We  think  this  objection,  if  good  at  all,  came  too  late  after 
verdict. 

The  land-holder,  instead  of  enjoining  the  corporation  from 
ukiog  his  property  before  just  compensation  was  made,  or 
fuing  in  trespass,  brings  his  action  to  recover  its  value.     If 
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he  is  content  to  take  this  coarse,  we  do  not  see  that  the  ptib- 
lie  can  object.  We  shall  require  the  plaintiff  to  execute 
and  file  the  necessary  release,  to  avoid  all  future  misunder- 
standing. 

The  testimony  was  conflicting.  The  Jury  have  found  the 
Iskud  to  belong  to  the  plaintiff,  and  we  cannot  say  that  their 
verdict  is  strongly  and  decidedly  against  the  weight  of  evi- 
dence. 


KIRKSEY  vs.  KIBKSEY. 

1.  If  a  wife,  by  Bill,  itetti  ap  an  aate*auptial  agreement  by  parol  for  the  settle- 
ment  of  property,  which  is  admitted  by  the  husband,  and  the  Statute  of 
Frauds  is  not  insisted  upon,  Equity  will  decree  a  specific  performance. 

In  Equity,  in  Clayton  Superior  Court.     Decision  on  de- 
murer by  Judge  Bull,  at  November  Term,  1859. 

This  was  a  bill  filed  by  Mary  Kirksey,  (by  her  next  friend) 
against  Elisha  H.  Kirksey,  her  husband,  Jesse  L.  Blalock 
and  others,  and  its  object  was  to  set  up  an  ante-nuptial  ver- 
bal agreement  between  complainant  and /the  said  Elisha  H. 
relative  to  the  property  owned  by  her  prior  to  their  marriage, 
and  which  she  might  subsequently  acquire.     The  marriage 
occurred  about  June,  1867.     The  bill  further  seeks  to  set 
aside  and  have  declared  void  a  certain  deed  of  gift  executed 
by  said  Mary  in  favor  of  her  children  by  a  former  marriage, 
of  a  negro  girl  and  100  acres  of  land ;  this  deed  was  execut- 
ed just  prior  to  her  marriage  with  Kirksey,  and  whieh  she 
executed  when  sick,  upon  the  representation  of  her  two  sons, 
John  F.  and  James  H.  Waldrop,  that  said  paner  was  a  Will. 
The  Bill  further  seeks  to  set  aside  and  annul  a  certain  Bill 
of  Sale  executed  by  her  husband,  the  said  Elisha  H.,  to  Jesse 
L.  Blalock,  of  the  negro  girl  Suse,  owned  by  complainant  be- 
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fore  her  marriage  with  Kirksey,  and  which  negro  has  been 
detained  or  taken  into  the  possession  of  Blalock. 

Defendants  demared  to  the  Bill  for  want  of  equity.  The 
Court  sustained  the  demurrer,  on  the  ground  that  the  ante- 
nuptial parol  agreement  sought  to  be  set  up  and  enforced,  is 
within  the  Statute  of  Frauds,  and  that  marriage  is  not  such  a 
part  performance  as  takes  the  case  out  of  the  Statute,  and 
dismissed  the  BilL 

To  which  decision  counsel  for  complainant  excepts. 

NoBTON,  Gbeen  &  Stbwaet,  for  plaintiff  in  error. 

HuL  k  CoiTNER,  contra. 

By  the  Court. — ^LuMPKiN,  J.,  delivering  the  opinion. 

We  are  clear  that  this  Bill  ought  to  be  answered.  If  the 
husband  confesses  the  ante-nuptial  agreement  and  does  not 
insist  upon  the  Statute  of  Frauds  in  bar  of  its  execution, 
there  will  be  no  obstacle  in  the  way  of  decreeing  its  perfor- 
maiice.  And  the  case  made  by  the  Bill  and  admitted  by  the 
demurrer  of  the  other  three  defendants,  sternly  demands  the 
interference  of  a  Court  of  Equity. 

True,  the  husband  mieht  voluntarily  make  a  conveyance 
sad  invest  the  trustee  of  his  wife  with  power  to  institute  pro* 
eeediogs  against  the  other,  parties  ^o  recover  the  property. 
But  it  b  better  in  the  end  to  settle  \he  whole  matter  in  the 
present  proceeding. 
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WOODRUFF  vt.  McGEHEE. 

1.  When  aq  iigent  makes  a  coiilrai't  (or  bin  prinripai,  liui  coticraUlbr  futiib«l 
he  i«  an  agent,  oontrautiog  a»  if  he  were  principal,  the  priiu*ipal  may  ai  any 
lime  appear  in  his  true  character,  and  claim  ail  iheheneHisortheconiracUroiu 
tbe  other  contracting  P<>i'ty,  so  far  as  he  can  do  so  without  injury  tothat  oth- 
er hy  the  substitution  of  himself  for  his  agent. 

Action  for  Breach  of  Warranty  and  Non-snit,  in  Troup  Su- 
perior Court-  Decision  by  Judge  Bull,  at  November  Term, 
1859. 

This  was  an  action  brought  by  Michael  Woodruff  against 
John  W.  McGehee,  to  recover  damages  for  the  Breach  of 
a  Warranty  of  soundness  of  a  horse  sold  by  defendant  to 
plaintiff.  The  declaration  alleged  that  plaintiff  purchased 
the  horse,  by  his  agent  William  M.  Lee,  for  the  sum  of  ttro 
hundred  dollars,  and  that  defendant  warranted  said  horse  to 
be  sound,  whereas  he  was  nnsound  and  of  no  value. 

Preliminary  to  the  introduction  of  the  paper  or  receipt  con- 
taining the  warranty,  plaintiff  read  the  answer  of  James  N. 
Bethune  to  interrogatories,  who  deposed  that  ^'  the  purchase 
of  the  horse  was  made  by  Wm.  M.  Lee  for  Woodruff."  Also, 
the  answer  of  W.  H.  Oriswold,  as  follows  :    *^  I  do  know  of 
a  horse  purchased  by  Wm.  M.  Lee  for  plaintiff  from  defen- 
dant. Wm.  M.  Lee,  as  before  said,  purchased  the  horse  for 
plaintiff  at  his  request,  Lee  having  engaged  in  the  horse  bus- 
iness, and  being,  as  Woodruff  thought,  a  judge  of  horses.** 
Plaintiff  further  proved  that  the  horse  purchased  by  him  as 
aforesaid  was  a  sorrel  horse.     He  then  offered  in  evidenci' 
the  following  paper  containing  the  warranty  relied  on,  vis : 

Columbus,  Ga.,  April  1,  1857. 
"  Received  of  Wm.  M.  Lee,  two  hundred  dollars  for  a  sor- 
rel horse,  which  I  warrant  sound  on  delivery. 

(Signed)  JOHN  W.  McGEHEE/* 

To  the  introduction  and  reading  of  which  in  evidence  coun 
sel  for  defendant  objected.  After  argument,  the  Court  su5 
tained  the  objection,  and  excluded  Sie  paper,  and  plaintii 
excepted  and  assigns  said  ruling  as  error. 

J.  H.  Goss,  for  plaintiff  in  error. 
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B.  H,  BiOHAM,  contra. 

Bg  the  Court — Stephins,  J.,  delivering  the  opinion. 

The  only  reason  assigned  for  the  rejection  of  this  varran- 
tj,  is  that  it  is  made  to  the  agent,  the  principal  not  being 
koown  in  the  transaction.     But  the  authorities  are  express 
that  the  principal  may  claim  all  his  rights,  though  not  at  first 
kaown,  just  as  if  he  had  been  known,  with  the  single  limita- 
tion that  the  other  party  shall  not  lose  any  right  which  he 
▼odd  have  against  the  agent  if  the  agent  were  principal  as 
be  had  first  been  supposed  to  be.     See  Story  on  Agency,  sec. 
418.    The  reason  of  the  doctrine  is,  that  it  is  but  just  that 
erery  man  should  have  what  really,  though  secretly,  belongs 
to  him,  so  far  as  he  can  obtain  it  without  injuring  another  by 
appearing  in  his   true  character  of  owner.     We  think  the 
action  is  maintainable  in  the  name  of  the  before  unknown 
principal,  and  that  the  evidence  ought  to  have  been  admitted. 
Jadgment  reversed. 


STEPHENSON  vs.  CAMPBELL. 

LPfocvasof  Uarnisboi«nt  muM  be  i»aued  by  a  magistrate  who  is  qualified  to 
iMoe  aa  Attachment,  and  sach  process  isoued  by  any  other  person,  is  void 
aad  caaao(  be  the  foundatioo  of  a  valid  Jiidgnnen!. 

Ganushment,  in  Meriwether  Superior  Court.  Decision  by 
Judge  Bull  at  August  Term,  1859. 

James  L.  Stephenson  instituted  his  actions  of  complaint  re- 
spectively against  James  Renfroe  and  James  W.  Benfroe,  re- 
turnable to  the  February  Term,  1858,  of  Meriwether  Superior 
Court,  and  on  the  same  day  before  David  Ellis,  a  Justice  of 
Ae  Inferior  Conrt,  he  made  affidavits  that  he  apprehended 
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the  loss  of  said  debts,  or  some  part  thereof,  unleSB  sommons 
of  Garnishment  issued.     He  gave  the  bond  and  security  re- 
quired by  law  in  such  cases,  and  the  same  with  the  affidavits 
were  filed  in  the  Clerk's  office,  and  the  Sheriff  notified  that 
Catlett  Campbell  was  the  person  to  be  gamisheed.     On  the 
same  day,  to-wit :  1st  Dec,  1857,  the  Clerk  gave  the  certificate 
required  by  law,  and  handed  the  same,  together  with  a  copy 
of  the  affidavit,  to  the  Sheriff,  who  attached  them  to  a  sum- 
mons of  garnishment,  for  said  Campbell  to  appear  at  the 
February  Term,  1858,  and  answer  upon  oath  what  effects  of 
defendants  he  had  in  hand,  or  had  at  the  time  of  service  ;  said 
summons  was  signed  by  John  S.  Blalock,   Sheriff  of  said 
County,  and  upon  it  was  the  following  entry,  '*  Served  Cat- 
lett Campbell  with  a  copy  of  the  within  personally,  this  1st 
December,  1857."     Said  Campbell  refused  to  answer  at  the 
February  Term  of  said  Court.     At  the  August  Term,  1858, 
judgments  went  against  defendants,  and  Campbell  still  fail- 
ing to  answer,  on  the  last  day  of  said  Term  the  usual  order 
was  taken  to  enter  judgment  against  him  ;  the  judgment  not 
having  been  entered  at  that  Term,  at  the  February  Term, 
1859,  an  order  was  taken  to  enter  judgment  nunc  pro  tU7ic. 
At  the  August  Term,  1859,  a  motion  was  made  to  set  aside 
said  judgment  upon  the  grounds,  that  the  affidavits  did  not 
allege  that  deponent  had  reason  to  apprehend  the  loss,  &c., 
and  because  the  summonses  of  garnishment  were  illegally  is- 
sued, the  same  having  been  signed  and  issued  by  the  Sheriff,  in- 
stead of  by  the  Justice  of  the  Inferior  Court.     Plaintiff  in- 
sisted that  the  affidavit  was  in  compliance  with  the  Statute, 
and  that  it  was  too  late,  after  judgment,  for  the  garnishee  to 
come  in  and  plead  any  matter  going  to  show  that  the  proceed- 
ings were  irregular  or  illegal. 

The  Court  after  argument  granted  the  motion  and  set  aside 
said  judgment,  on  the  ground  that  the  summonses  of  garnisli- 
ment  should  have  been  issued  by  the  Justice ;  and  the  Sheriff 
having  no  authority  to  issue  the  same,  the  garnishee  was  not 
bound  to  answer  or  notice  it. 

To  which  decision  counsel  for  plaintiff  excepts. 

HiNTON  k  Bull  for  plaintiff  in  error. 
Geo.  a.  Hall,  contra. 


.* 
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By  the  Ocmrt — Stephens,  J.,  delivering  the  opinion. 

We  think  this  judgment  against  the  garnishee  was  proper- 
ly held  to  be  void,  for  the  reason  that  there  had  never  been 
any  legal  process  against  the  garnishee.  There  cannot  be  a 
Talid  judgment  without  process.  The  process  in  this  case 
vaa  issuea  and  signed  by  the  Sheriff.  The  Act  of  1856,  see 
page  36  of  the  Acts  of  that  year,  provides  that  process  of 
Iraniishment  shall  be  issued  by  a  magiatrate  who  is  capable 
of  issuing  an  Attachment,  and  makes  no  other  provision  for 
process  of  Garnishment.  The  Act  then  concludes  by  repeal- 
ing ail  other  Acts  and  parts  of  Acts  in  relation  to  Attach- 
ments and  Garnishments.  Therefore,  the  provision  in  the 
Act  of  1866,  is  the  only  provision  for  process  of  Garnishment, 
and  any  process  not  in  conformity  with  that  provision,  is 
without  Law,  and  is  no  process  at  all. 
Jadgment  affirmed. 


MYRICK  V8.  VINEBURGH. 

Tf.e  evil  which  our  Statutes  against  manumission  were  intended  to  prevent 
t«  mat  t  reduction  of  the  Dumber  of  slaves,  but  an  increase  of  the  fVee  ne- 
p^oes  viihin  the  State-Whence,  an  instrument  providing  for  roanumiasion  out« 
*t4eoftbe  State  is  not  within  tbe  Statutes. 

TbeSa^rcDie  Court  being  a  Court  of  review  only,  will  not  hear,  in  support 
of  a  piea^  evklesce  ^rhich  was  not  before  the  Court  below. 


3/ation  to  set  aside  and  revoke  Probate  of  Will,  and  Ga« 
veaC  thereto,  in  Monroe  Superior  Court.  Decision  by  Judge 
Cabasjss,  at  February  Term,  1869. 

At  tlie  inatance  of  Septimius  Myrick,  an  heir  at  law  of  Na* 
:haiiiel  T.  Myrick,  deceased;  a  rule  Nisi  issued  from  the 
LV/urt  of  Or^nary  of  Monroe  county,  calling  upon  Isaao 
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Vineburgh  and  Benj.  F.  Ward,  the  executors  of  the  last  Will 
and  Testament  of  said  Nathaniel  T.,  to  show  caase  why  their 
letters  testamentary  should  not  be  revoked,  the  probate  of 
said  Will  set  aside,  and  said  last  Will  and  Testament  declar- 
ed void,  upon  the  following  grounds,  viz  : 

1st.  Because  said  Will  is  illegal  and  void,  being  an  attempt 
to  manumit  and  set  free  certain  slaves  therein  named,  con- 
trary to  the  Statutes  of  the  State  of  Georgia  in  such  cases 
made  and  provided. 

2d.  Because  so  much  of  said  Will  as  attempts  to  give  cer- 
tain slaves,  therein  named,  the  property  of  deceased  is  illegiU 
and  void. 

3d.  Because  the  bequests  to  Isaac  Vineburgh  and  Benj. 
F.  Ward,  are  void,  being  contrary  to  Law. 

At  the  December  Term,  1858,  of  the  said  Court  of  Ordina* 
ry,  the  said  executors  appeared,  and  in  answer  to  the  said 
rule  say — 

1st.  That  said  Will  was  duly  executed  by  said  Nathaniel 
T.  Myrick,  deceased,  in  his  life-time,  and  does  not  contravene 
any  Law  of  this  State  in  any  of  its  provisions,  and  that  the 
same  is  a  good  and  valid  disposition  of  the  estate  of  deceased. 

2d.  And  sai  I  executors  further  say,  that  they  have  hereto- 
fore, and  before  the  granting  of  said  rule  Nisi,  at  the  instance 
of  said  Scptimius  Myrick,  and  all  the  other  heirs  at  Law,  and 
next  of  kin  of  said  Nathaniel  T.  Myrick,  deceased,  to-wit : 
at  the  December  Term,  1856,  of  said  Court  of  Ordinary,  and 
at  the  August  Term,  1857,  of  the  Superior  Court  of  said 
county,  said  cause  being  on  the  appeal  from  the  Court  of  Or- 
dinary in  said  Superior  Court,  duly  proved  said  last  Will  and 
Testament  in  solemn  form  of  Law,  and  upon  the  evidence 
then  and  there  submitted  on  said  appeal,  the  Jury  eoipan- 
nelled  to  try  said  cause,  found  said  paper  propounded  to  be 
the  Last  Will  and  Testament  of  said  Nathaniel  T.  Myrick^ 
which  finding  was  afterwards,  upon  a  bill  of  exceptiozis,  af- 
firmed by  the  Supreme  Court  of  the  State  of  Georgia,  and  in 
which  all  the  grounds  taken  by  movant  in  this  rule,  wei^  tia- 
ken  and  considered,  and  decided  against  the  heirs  at  Iiaw^. 
Of  which  proceedings,  trials  and  judgments,  the  said  Septi- 
mius  had  notice,  atid  was  a  party  to  the  same.     And  there- 
fore  said   respondents  plead  said  former  proceedings 
judgments  in  bar  to  this  proceeding,    and  in  bar  of 
further  showing  on  their  part,  tiXkd  asK  the  judgment  of  ttx^ 
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Court  whether  they  shall  be  required  again  to  prove  in  soI> 
emn  form  said  last  Will  and  Testament  of  said  Nathaniel  T. 
Hjrick^  deceased. 

The  Court,  after  argument,  oyerruled  each  and  all  the 
groonds  taken  in  said  Kule,  and  dismissed  the  same. 

To  which  decision  counsel  for  Septimius  Myrick  excepted, 
and  assigned  the  same  as  error. 

Blanford  &  Crawford,  for  plaintiff  in  error. 

Prichard,  represented  by  Trippb  &;  Peeplbb,  contra. 

By  the  Court. — Stbphens,  J.,  deliyering  the  opinion. 

1.  This  Will  directs  certain  negroes  of  the  testator  to  be 
removed  to  some  free  State,  and  there  manumitted ;  and  that 
certain  property  shall  be  there  bought  for  them.  This  does 
not  violate  the  policy  of  our  Statutes  against  manumission,  ae 
that  policy  has  been  more  than  once  expounded  by  this 
Ooort.  The  evil  at  which  those  Statutes  strike,  is  manumis- 
sion unthin  this  State;  the  design  was  not  to  prevent  the  re- 
daction of  slaves,  but  to  prevent  an  increase  of  free  negroes 
io  the  State.  If  the  testator  takes  care,  first  to  get  his  ne- 
j^roes  out  of  our  way,  he  may  do  what  he  pleases  with  them 
titer  that.  If  the  Will  gives  the  slave  his  freedom  to  be  en- 
joyed but  for  one  hour  within  the  limits  of  Georgia,  it  is  void ; 
bat  if,  with  an  honest  intent  to  put  him  out  of  our  way  and 
k'^ep  him  there,  it  carries  him  over  the  State  line  as  a  elavCy 
it  may  make  what  it  pleases  of  him  afterwards.  We  think 
the  Court  was  right  in  su^aining  this  Will. 

tL  It  may  not  be  amiss  to  remark,  that  the  defendants  here 
who  are  the  propounders  of  the  Will,  cannot  avail  themselves 
of  the  former  judgment,  now,  for  the  reason  that  they  did 
not  produce  it  in  the  Court  below.  They  pleaded  it  in  the 
Court  below,  but  the  Bill  of  Exceptions  does  not  inform  us 
that  they  produced  it  in  evidence.  That  plea  was  a  naked 
one,  imsapported  by  evidence,  and  the  evidence  cannot  now 
\hi  heard  in  this  Court.     This  Court  is  one  of  review. 

Jadgment  a£Bnned. 
12 


li^        atrpRB>a^<3quiiT  of  £HB9b#u. 


Kii^.vf.,  MitcheU. 


•J 


KING  vs.  MtTCHELt-. 


].  A  paper  which  merely  acknowledges  the  reception  by  one  person  of  a  prou- 
'  issory  note  fVom  another,  fa  not  a  contract,  and  does  not  ezclnde  fool  evi. 
dence  ahonring  the  oontnict  on^er  which  the  note  paatedTrem  tbeoaeiii' 
rihe  otbeF. 

f 
I 

Assumpsit,  in  Floyd  Superior  Court.  Tried  before  Jadge 
Hammond,  at  JManry  T^rcft,  I860. .       . 

ThiA  vas  an  action  brought,  by  Joshiui  King  agjaiast  Dan- 
iel R.  Mitchell,  Esq.,  an  Attorney  at  Law,  for  recovery  of 
damages  for  ai^eot  of  duty  in  failhig  ta  collect  a  note  wUch 
plaintiff  had  put  into  his  hands  for  collection. 

On  tlie  trial  of  the  case,  the  plaintiff  introdttced  in  evi- 
dence-a  yeoeipt)  of  which  the  following  is  a  copy,  to- wit: 


^^RoMB,  January  8,  1857. 
^•^^  Received  of  Joshua  King,  per  A*  J.  Bearden,  a  ncte  on 
John  M.  Phtniay,  dated  12th  of  December,  1856,  due  thirty 
days  after  date,  for  Four  Hundred  Dollars. 

*'D.  R.  MITCHELL.  ' 

9  ^  • 

•It  also  appeared  from  the  testimtmy  that  the  note meu-'.^ 
tioned  in  the  receipt  was  sued  on  by  Mitchell  &  Harris,  (who* 
w^re  law^partners,)  on  the  9th  of  Aprii,  ie&7,  in  Floyd  Ii^^ 
Arior  Oourt,  and  that  judgment  was  obtaiibed  on  the  &ot«»'- 
af»  the  NoTomber  Term,  1867,  of  said  Inferior  Court ;  i\M' 
a'jiE.  fa.  issued  from  the  judgment,  which  was  returned  mUia 
bona,  on  the  6th  of  April,  1858;  that  all  the^/as«  against 
Fhinisy^  which  were  obtained  at  the  August  Teroi,  1857,  of 
BVoyd  Superior  Court,  were  paid  off  by  a  si^le  of  Phinisy V 
|]^operty  by  the  Sheriff. 

There  was  a  good  deal  of  other  testimony  introduced,  the 
ot^eet  of  which  was  to  show  that,  if  the  note  for  which  the 
rieceipt  was  given,  had  been  sued  on  to  the  Superior,  iwstead^ 
of  the  Inferior  Court  of  Fioyd  county,  the  moi^ery  due  en 
the  note  eould  hare  been  collected,  and  that  the  pladfitiff  badyi 
therefore,  lost  his  money  by  the  negligence  of  tha*d«Saud«at 
Mitchell. 

Pending  the  trial,  the  plaintiff  proposed  to  prove  by  A.  J. 
Bearden,  that  the  note  was  given  to  D.  R*  Mitchell^  as  an 
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Attof oey  ^t  Law,  for  oolleotion ;  and  that  it  was  received  hj 
said  Mi(che]l  for  tb^t  pui^pose.    To  the  introduction  of  wbict^ 
eviVJenee  the  Bud.  dctfej^dant  objected^  and  the  Court  sustained^ 
the  objeelioQ .  and  repelled  said  evidence,  to  which  decidi<m 
pUiftiiff,  hy  ki».  coan^el,  excepted*     Plaintiff  then  proposed- 
to  prove  b;  A*  J..Beiurden,  that  he,  aa  the  agent  of  the  plains 
tiff,  when  he  gave  said  note  to  the   defendant,  instructed 
him  to  bring  suit  on  said  note,  and  in  no  case  to  let  return 
(ky  to  the  next  Superior  Opart  puss.     The  Court  sustained 
objection  to,  and  ruled  out  said  evidence,  and  the  plaintiff, 
bj  his  counsel,  excepted. 
When  the  testimony  had  closed: 

The  Court  charged  the  Jury,  that  the  receipt  offered  in  evi- 
<l€Dce  by  the  plaintiff  imposed  no  obligation  on  defendant  to 
collect  said  note,  or  to  bring  suit  on  the  same,  and  the  plain- 
tiff cannotii  by  parol  evidence,  vary  or  add  to  the  terms  of 
the  receipt ;  and  it  is  neeessatry  in  order  to  charge  the  de-; 
feadaftt  in  this  ofuse^^  for  the  plaintiff  to  show  that  defendant 
received  said  note  40. an  Attorney  at  Law,  for  the  purpose 
^  (oileetHkg  it,  laad  that  he  negleoted  to  comply  with  his 
agreement.     If  tbo  Jury  believed  tJbtat  the  defendant  did 
receive  8«id  note  for  collectioQ,  and  by  his  negligence  the 
debt  wtts  loat,  then  the  defendant  is  responsible,  and  not 
'^^Iierwiae.    The  meaenre  of  damagea  is  the  loss  sustained  by 
kfendafit's  negleeit^  if  the  Jury  should  believe  that  defend* 
int  iuia  h^.n  guilty  of  ni^ect. 

1  he  Jmr J  rietttf nod  tk  verdiet  for  the  defendant;  and  the 
pkintiff  dfkrii^  the  jregular  Term  of  said  Court,  moved  for 
a  new  trial  on  the  following  groundai  to- wit : 
isw  Bewnse  the- verdict  ia  contrary  to  Xiaw* 
J^d.  Beoanee  the  verdiot  id  strongly  and  decidedly*  tkgainst 
the  netght  of  evidence.. 

rjd.  Secause  tbe  Court  erred  in  refusing  to  permit  the 
plsuBttf  to  prove  b;  A.  J*  Bearden,  that  the  receipt  offered 
in  efid^koe*  irm»  gjiven  by  jtJhe  defendant  as  an.  Attorney  at 
Law  £ur  a  note,  given  for  coUeetion* 

4tb*  BecMa»  thd  GonrI  erred  in  refusing  to  peraiit  plain** 
riff  to  proire  b^f  Ar  J*  Bearden»  that  he,  aa  the  agent  of  Br« 
Kifkgp  io0tnbB4^  the.  delendant,  when  be  gave  him  the  note, 
:o  bring  suit  on  aaid  note  at  the  first  Term  of  Floyd  Siupe-^. 
nor  Coort,  and  in  no  case  to  let  Betucn  Day  {>««#  withdut 
mic 
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After  argament  had,  the  Court  overruled  the  motion  on 
all  the  grounds  taken,  and  the  plaintiff  excepted,  and  says 
that  the  Court  erred  in  not  granting  the  new  trial  on  all  the 
grounds  taken  on  said  motion,  and  plaintiff  further  says 
that  the  Court  erred  in  charging  the  Jury,  that  the  receipt 
offered  in  evidence  created  no  legal  obligation  to  collect  said 
note  or  bring  suit  on  the  same. 

Shropshire,  Printup  and  Terhune,  for  the  plaintiff  in 
error. 

Underwood,  contra. 

By  the  Court — Stephens,  J.,  delivering  the  opinion. 

The  plaintiff  introduced  in  evidence  a  paper  signed  by  the 
defendant,  acknowledging  that  the  defendant  had  received 
from  the  plaintiff  a  promissory  note  on  a  third  person,  but 
silent  as  to  the  reason  why,  or  the  purpose  for  which,  the 
possession  of  the  note  had  been  changed  from  the  one  to  the 
other.     The  plaintiff  then  offered  to  prove  by  a  witness,  that 
the  defendant,  who  was  an  Attorney  at  Law,  received  the 
note  for  the  purpose  of  collecting  it  for  the  plaintiflT,  and 
with  instructions  to  sue  on  it  immediately.     On  objection  by 
the  defendant,  the  Court  rejected  the  testimony  upon  the 
ground,  that  parol  evidence  was  not  admissible  to  enlarge 
the  terms  of  the  receipt,  he  holding  that  the  receipt  itself 
imposed  no  obligation  to  collect  the  note.    We  think  this  is 
an  erroneous  view  of  the  receipt.    It  is  not  a  contract,  for  it 
does  not  express  any  undertaking  on  either  side.  It  is  merely 
an  acknowledgment  of  a/oe^,  that  the  property  of  the  note 
was  in  the  plaintiff.     From  that  one  fact,  it  follows,  that  he 
had  a  right  to  do  what  he  pleased  with  it,  and  that  the  de- 
fendant, who  took  it,  was  bound  to  pursue  his  instructions 
concerning  it,  or  if  he  were  unwilling  to  do  so,  then    to  re- 
turn it  to  him.     The  legal  effect  of  the  receipt  itself  ^was  an 
undertaking  by  the  defendant,  to  hold  the  note  subject  to 
plaintiff's  order,  so  long  as  he  should  hold  it  at  all.      Of 
course,  it  was  competent  for  the  plaintiff  to  show  'whmt  or- 
ders he  had  given. 

Judgment  reversed. 
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WILLIS  et  al.  v$.  JENKINS. 

1.  Tbc  ordinary  popular  and  legal  sen*«  of  the  word  ^'childreo,"  einbrac«ii 
oaljr  the  first  geoeratioa  of  offspring ;  and  for  it  to  be  extended  further,  there 
mast  either  be  (lomethiog  in  the  context  showing  that  a  larger  signification 
is  intended,  or  the  person  using  it  must  know  Ihat  there  neither  then  is,  nor 
ran  afterwards  be,  any  person  to  whom  the  term  can  be  applied  in  its  ap- 
propriate sense. 

2.  A  Will  raonot  be  reformed  by  making  additions  to  it,  because  the  whott* 
Will  must  be  in  writing  ab  origint. 

Bill  in  JEiqmtjy  in  Pike  Superior  Court.     Demurrer  sua** 
tained  by  Judge  Cabaniss,  at  CbamberB^  Ist  February,  1860. 

This  was  a  bill  brought  by  the  children  of  Sarah  Willis, 
deceased,  agunst  the  executor  of  her  father,  John  Jenkins, 
deceased,  for  the  recovery  of  a  residuary  legacy  contained  in 
the  6th  item  of  the  Will,  in  these  words :    ^'  All  the  rest  of 
mj  estate,  not  herein  specially  disposed  of,  real  as  well  as 
personal,  I  give  to  my  belovea  wife,  Polly,  during  her  life 
tad  the  continuance  of  her  widowhood,  and  after  her  death, 
the  land  I  now  live  on,  in  the  county  of  Pike,  to  go  to  my 
•on,  John  R.  Jenkins  and  his  heirs  forever,  and  the  rest  of 
my  estate,  real  and  personal,  to  be  equally  divided  according 
to  valuation,  among  such  of  my  children  (sons  and  daugh- 
ters) as  may,  at  the  death  of  my  wife,  be  in  life."    Mrs.  Wil* 
lis,  the  motner  of  complainants,  and  daughter  of  the  testator, 
died  before  her  father.      The  widow  survived  the  testator. 
The  complainants  claimed  on  two  grounds  :  Ist,  That  under 
the  words  as  they  stand,  they  were  entitled  to  what  would 
have  been  their  mother's  share,  if  she  had  been  in  life  at  the 
death  of  the  testator's  wife ;  and  2d,  That  the  legal  effect 
of  the  wordsy  as  they  stand,  had  been  mistaken  by  the  testa* 
tor,  he  having  intended  to  give,  and  supposing  that  he  had 
used  sueh  words  as  did  give  tp  the  complainants  what  would 
hare  been  their  mother's  share,  if  she  had  survived  the  widow. 
The  prayer  of  the  bill  was  accordingly  in  the  alternative. 
That  their  construction  of  the  words  used  might  be  decreed^ 
or  tbat  Culing,  then  that  the  WiU  should  be  so  reformed  as 
to  express  the  true  intention  of  the  testator.     A  general  de» 
morrer  to  this  bill  was  sustained  by  the  Judge,  and  that  de* 
ciaion  is  exeeptad  to  and  assigned  as  error. 
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Orbbns  &;  Stewart,  for  plaintiff  in  ertor. 

Gibson  &  Moore,  eontra. 

Bythi^  C?(mi*^.— ^Stbphbns,  J.,  defivering  the  dpinioti. 

1.  We  think  that  these  compl9.inants  are  cieairlTDot  enti* 
tied  to  anything  under  this  Will,  as  it  stands,      The  olavse 
ooder  whi^  they  claim,  ia  to  tuoh 'ahUAfen.{90n8Mnd ckugk- 
ters)  of  the  testator  as  shall  be  mUfeMthe  death  4if  hitim- 
dow.     The  mother  of  these  complainants,  Mrs.  Willis,  was  a 
^ild  of  %h»  t^tator,  6nt  she  was  n4k  k  ltfea«  ,tbe  >dealii  of 
\m  widpm    S&0  therefore  todk  noiMfifr^^  4fldt^ciBaoti^^ 
anything  through  her.     It  is  equally  clear  that  they  cannot 
<aiJse  in  akdir own  right     For  th^m  ^iA  00,'  ibisy  mtn^t  be 
4Riibvaoed>  in  th^  deboription  of  '^^Mdr^i^^-'^^iM^^^ -asd  dMig|s 
ters'-  of  the  testator;  b<dt  tkey  are  4a(ot  his'chirdr&n^^'-^Mft 
iMid  dai^hters,   bat  only  gfan4-clindfe»— gr^nd^^iii^  ftfiA 
^and-danghters.     There  ia  no  neile  4f  \9M  %hieli;  bm  laate 
me  torm^^ children''  m  this  case  con^^rgtilfeld-'igbilAr^ii.;'  The 
tir^rd  child  has  neither  a  pop«dar  Do^  a  iej^l^e^hnio^l'tiigiiwS- 
oatvob  i»hi6h  includes  glrand^^child.     Both  'M/^jyo^tfttfr'^din 
legal  parlance,  it  embtaoes  6nly  Afe^firiit^  genertttk^h  tyf  bff- 

Zing.     It  can  acquire  a  more  ^xtensime  tneattit^  otiVf  itolii 
conteict  in  which  it  Occurs,  or  f rom  its  if m»  iti  a  eu^  'Where 
ihe  person  using  it  must  know  that  the^e  neith^th^n  is>  nor 
^an  aftenmrds  be^'  any  piefson  wi^hki  %h»  first  geii^atioD  to 
wdvom  it  can  be  applied;    1  Jarrnan  <m  iTeJfcv^SS.     In  tfafe 
case  the  context  indicates  rather  its  strict  seMse  iftuan  itn  eil* 
barged  onie,  for  it  gives  ^^obtldren"  tifs  addit^dnal  deser)})^ 
irf  ^^sonsand  da«iditers."    The  context,  insteiid' of  ekltogiii^ 
Ae  usaal  sense  of  the  word^  Mnfirms  it.    Norjs  tbei^e'  ^"^ 
senoe  of  objects  who  fall  within  the  usual  fuesi^ltig;  <»f'the 
mord.    There  were,  when  the  Will  Was  written;  «Liad  i,k^ 
haye  been  erery  day  since,  a  number  of  ^erkOM  mMwtritif 
Ihe  descPiplion  of  ^^children/'  in  the  ustrsl^attd  ^vteti  MMfe 
«f  the  terin.    There  was  not  a  single  reasoii'  ^gge^ted  n^ 
l^rand-'cbildreti  should  be  embraced  in  tht^dase^    ^uMp^^lie 
kahMip^of  leatvng ' Asm  but:     ThM  is'ndi  a^ieJEMil  M^^M, 
«iid  if  it  wel^e,  it  is  wmlterbiilaMMl^by  th«  harfi^d^^^f  iei* 
-lihg  tkeii  in.    Th^  Will  is  expMM  tbatthe^  'di^MM  'fltiTli<i| 
these  <^  children"  (whoe rsr '  thi^  may^te,  wlNllte^^^^  m^WA^MA 
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AtttgiH^*'  only,  brtbese^  Mg^fher  trHh  gmnd^UMf e&^)  dbflll 
Ae  4m  «;u(t2  one«  Each  <>n8  who  'tAe»  ftl  all,  takes  as  ttitKiii 
y  «oy  ()«h^  one;  tfalM/ isi  to  saj^  <MUBh'grimd-4)bHd  W4iild  tabi 
d»  ffltieh  m  Mty  dhild  Would,  if  g)raiid-<Aiidre&  we  4e  take  iti 
^.  Tofmt  gi«&d-^hil&^,  as  atelaMf,  ofe  tii«fiitti%  feothil 
ritJi  citildren,  would  scarcely  be  tosi  itetiBtUral  itiih  the  «l^ 
clusioa  of  grand-children  altogether.  The  HMtiA'  «f  tbfe  Will 
V8  so  specific  and  so  appropriate  that  they  cannot  possibly 
be  made  to  extend  to  grand-children. 

2.  Can  this  Will  be  reformed  by  striking  out  and  insert- 
ing?   We  think  not.    There  is  no  doubt  that  on  a  different 
wue,  to-wit :  the  issue  of  devisamt  vel  non^  all  parts  of  the 
propoimded  paper  to  which  the  testator  had  not  assented 
<m^t  to  be  rejected ;  but  to  allow  the  insertion  of  anythinc 
ioto  it;  upon  parol  proof  J  would  be  to  set  aside  the  law  which 
wjoires  the  W  ill — ^the  whole  Will — ^to  be  in  writing.    I  know 
tbit  emtra^  yfri^f^nm  withjst  thf  .S|ati|^  of  Fpmds  ^re  al- 
lowed to  be  reformed  by  inserting  such  things  as  may  hare 
^  ofliitted  firom  the  writing  through.  fraud>  ioisl4iI^e  or  ao* 
cideut',  but  ck>straeta  and  i»Us  ai»  placed  on  very  different 
l^whBga  by  Amt  SftMate.     WiUs  nnial  be  whoUy  in  imting 
^  mgme ;  contracts  need  not  be.     In  ^e  case  of  eotatradts^ 
tbe  Statute,  carefully  distinguishing  between  the  whole,  and 
t«3  thikn  the  whole,  accepts  less  as  suficieht,  fdt  itd  t^cptiire- 
neut  is  in  the  alternative ;  the^^a^ree<nent,  oir  sbnfe  n&te  &t 
^fm&remdup^  thereof"  must  be  in  writing.     The  mere  jot* 
Hugs  df  a  memotanduih  WiH  salis^  the  .Statnte  iiod  "pvtt  it 
^t«f  the  way.     It  is  true,  the  doufts  have  then  t6  co^ 
^thAerade  which  excludes  |^tiH)?  evidence  when  offered  te 
^7  eriMM  to  the  H^iiitig ;  btit  thistttle  they  hold  to  he  i&^ 
%%Qihle  to  %  Writing  whi<^  hM  been  ptevMted  from  being 
^ttfMF|mrt!M%ltetided  it  to  b^,  by  ti'aud;  iiflidtaa^e'^a^cl^ 
(lent  Wit'*Hffe  is' n^  little  ifa  ihe  l^y  ef  refotthftig  a  "^1 1^ 
of  reftnAg*  ^  covitrkct.    In  dth^  ^a.i0e,  the  Mt  oflfeiiB  46 
ohrtNfc^  t^tiie  t-efeHuattenottheWtitMg  i»yte  totih^e^i 
)^At'ft  tirtet^iided  to  be,  l^henerv^ei-  the  ftfHxi^e  to  h^ve  it 
«o  fttA^hegiiming  hAS  i^sntted  {h^nifi^uct,  'ihirtttike  Mr 
aecident    So  far  a3  Hiis  ruY^  is  d^tetheAj^  eMtrli^  ai^ 
tgBrlfe^»M^!iy ^tdfteted by %.  > liktilk^  SHWi^  aflem  the 
f^o  fttVmfertfflWfg    fThder  the  cotaj^itit  operntiott  cf '  iM 
rde  W '  '(kef  'S«»tm^>  th^'d^Mte  With '  respef^t  to  cotitrkdMI 
is,  thaHf-fM^^rfMr letnt^hr mtWUn  itfMtte,  iMn  tami 
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A8  a  8kelet<«i  on  whichMro^  eTidenoe  can  hang  Bnehlackiae 
components  of  the  perfect  form  ae  may  have  been  witUidd 
by  fraud,  mistake  or  accident.  But  not  so  with  a  will.  The 
Statute  demands  that  the  whole  of  it  shall  be  in  writiiig. 
This  view  is  strongly  presented  by  Mr.  Jarman^  in  his  tres- 
tise  on  WiUs.  1  Kb2.,  page  849. 
Judgment  aflirmed. 


CAMP  v8.  MATHESON  &  O'HARRA  et  ah 

I.  When  a  bill  is  presented  to  the  Judge,  praying  an  injunction,  and  it  appe»i» 
upon  its  face  that  the  complainant  has  ample  redress  at  Law  ;  and  etpe- 
eiallf  if  the  statements  are  inconsistent  and  oontradiotory,  it  is  the  duly  of 
the  Jndge  to  refuse  his  sanction. 

In  Equity,  in  Butts  Superior  Court.    Decision  by  Judg^ 
Oabakiss,  at  Chambers,  10th  September,  1859, 

This  was  a  bill  by  Nathan  F.  Camp,  against  Mattheson  k 
0*Harra  and  others,  creditors  of  complainant,  for  an  inianc- 
tion  to  restrain  defendants  from  selling  and  disposing  of  cer- 
tain  goods,  or  a  remnant  of  a  stock  of  goods,  bought  by  de- 
fendants, through  their  agent,  from  the  complainant,  and  by 
him  turned  over  and  delirered  to  them  in  paymeat  and  satis- 
fiftotion  of  their  claims  against  him ;  and  further,  to  ei^oiii 
them  from  dismissing  their  actions  at  Law,  pending  for  the 
recovery  of  those  claims,  and  from  transferring  said  claims. 

Judge  Cabaniss,  to  whom  the  bill  was  preseated  for  his 
sanction,  and  for  an  order  for  the  injunction  prayed,  refused 
^e  same,  and  passed  the  following  order : 

<<In  Chambers,  Sept.  18th,  1859.  The  injunction  pray^ 
for  in  the  within  bill  is  refused,  on  the  sround  that  there  is 
no  Equity  in  the  bill  to  authonse  an  oraer  and  preTent  the 
plaintifis  in  the  Comm<m  Law-  actions  from  disnaiaaing  Uieir 
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suits  if  they  see  proper  to  do  so;  nor  to  authorise  an  order 
&r  the  Arrest  of  defendants,  and  to  stop  the  sale  of  the  goods 
f  liick  We  been  tamed  over  to  the  agent  of  defendants  to 

Cf  ibeir  demands  against  complainant ;  and  further,  it  is  re- 
ied  because  the  9th  rule  in  Equity  has  not  been  complied 
with," 
To  which  refusal  to  grant  the  injunction  prayed  for,  coun- 
for  complainant  excepts,  and  assigns  as  error  said  refusal. 
The  facts  stated  in  the  bill,  and  relied  upon  as  constituting 
its  Equi^  and  grounds  for  the  injunction,  are  sufficiently  re- 
cited and  set  out  in  the  following  opinion  of  the  Court. 

L.  T.  Dotal,  for  plaintiff  in  error. 

/.  J.  Flotd,  coTktra. 

Bjftke  Court. — Lumpkin,  J.,  delivering  the  opinion. 

This  is  the  second  time  this  case  has  been  before  this  Court, 
vA  whether  we  look  to  the  bill  alone,  or  to  the  bill  and  the 
agreement  which  is  appended,  we  see  nothing  to  require  the 
iaterjKwition  of  a  Court  of  Equity. 

The  case  is  simply  this :    In  1836,  the  complainant,  who 
^8d  a  merchant,  found  himself  in  failing  circumstances.     He 
owed  debts  in  New  York  and  Charleston  to  a  large  amount ; 
^d  besides  these,  there  were  others  which  had  already  gone 
iato  judgment  against  him  in  Butts  county.   A  Mr.  Alemong 
Resents  himself  as  the  agent  of  the  city  debts,  amounting  to 
$5,01^5  25.     Suits  had  ab*eady  been  brought  up  on  a  portion 
of  these  claims.     He  entered  into  a  contract  with  Mr.  Camp 
to  uke  his  stock  of  goods  for  the  demands  which  he  held. 
It  was  firtlier  stipulated  that  if  the  goods,  or  any  part  of 
them,  should  be  seised  and  sold  by  the  outstanding  judg* 
mests,  in  that  erent  the  suits  then  pendinff  at  the  instance  of 
the  city  creditors  were  to  proceed  to  judgment  and  be  in- 
forced  against  any  other  property  belonging  to  the  defendant 
to  com  any  loss  resulting  from  the  appropriation  of  the  goods 
to  the  judgments  then  outstanding  against  the  complainant. 
This  WIS  the  contract. 

lo  the  hill  presented  to  the  Judge,  and  refused  by  him,  it 
*»  alleged  that  these  old  fi.  fa$.  have  been  satisfied  out  of 
>ther  property  belonging  to  Camp«    Very  well.    This  is  just 
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^faat  skK^uM  bfti'^'bcfeii  ^ne.  ]$e  iski  tluit  tile  dtf^Aditili 
ik'Ay  be  enjoined  fiy>ii|  pr oe^euting  th^ir  neticte '  ugatost  Us. 
<He  cl<>e0  ti^t  pretend  that  they  isreatlem^ii^'Ot*  ^mthntM- 
ming  to  de  so.  ^pi^oee  they  did^r  li#4$aii'ihi)i#  thttbili) 
ute  paid  off  by  the  eale  i)(im  9loelt'  of  goode.  -Be  fttnbel' 
prays  that  they  may  be  restrained  from  dismissing  their  stihf; 
-tibatis,  that  they  may  iie^hef  go  fbrwii^e  net*  biekwards, 
^n  nof  off  whh  their  suits,  ^r  atight  tbtit  e^i^an  or  ifeiir* 
linnated,  they  are  standing  perfeetfy^tiil.  But  Why  nol  di«- 
tAisa  thede  eases,  prorided  tl^y  are  di6ehi/rg#d  and  ih6  agrc^ 
ment  annexed  to  the  bill  sh^w^  that  %h^y  lire  p4id  t  If  tt^ 
tained  under  these  circumstances^  they  would  furnish  no  pre- 
text for  the  Court  in  Butts  eoahty  io  Uk!e  jva^ddn^io^  over 
these  non-residents ;  and  this  is  the  object  forwhich  they  arc 
soueht  to  be  retained.  r  <  -  -^ 

The  complainant  further  prays,  that  the  defendants  may 
be  prevent^  frdni  tmtisferririg  Us^  |^j^eftr  to  third  <pei^iis. 
What  if  they  did  ?     He  will  be  entitled  to  the  same  defense 
againdt  «his  ovetdtte,  dishonored  aiid  dwehatged^^r  fit  the 
tiian^s  of  third  persons,  iritlk  or  whbont  tioticej  M^ife^o^ht 
tb  be  etifbrced  by  the  original  payees.     He  ptBy%  4li«^'*€MVt 
to  stop  them  from  selling  the  goods^      Wtnerefomt     Sai^ 
they  not  bought  and  paia  fo^  tbem? '  Btftt  jsUppose  dfey  liave 
not :  how  ean  it  be  ascertained  how  biklances  stai^*  mkisti  ^ 
goods  •are  sold  ?    What  profit  iriH  it  be  to  «ny  oteef  iA>  ^hxm 
tbetti  ebfiflfnned  by 'moth  and  tuMf  • 
^  Se  avers  that  a  frttud  was  fn-abtHM^iiMa^liriiiby^iLlnti^ 
in  ASn:  that  he  represented  that  he  had  depoaMeA  tatilii  te 
Mte  v|>  the  outstanding  jud^mente.    But  h([)w  is  this  att^t^ 
ttent  reoontirMbte  llriiih  the  foot,  that  the  eomplAiteianft  at&p«* 
lated  expreeely  that  thiey  wet^  ^  belaid  eat  of  liis  (iro^erty  f 
And  that^if  they  wefe  not,  and  'Atb  gbods^had  te^be^Hwtti  ftr 
Aat  tpi^pose,  AltHtnong  was  to  eai^ lii^  eases  t^  jM^djgBhent  wri 
eolieet  thein  out  of  the  defbndtatf  '    '  •'•    '-t   •    .  t 

''He  daiftis  an  'aeeounting,  andithat^}f 'tln^'^lMBM 
Mm  were  bon^^t  a  depredaHM^l  IhAt  he  mii^^liift'ikj 
the  benefit)  of  it.    Btiti  hew  esm  fhl«>^be,  wlieii'«ii^'iigMettei 
sko^that^e  n^ade  an  «bdeltfte'sni^eF%iei  8t^Mdi')9in|^ods 
paythese  claims  ?  .;;;•••    »    j   ..^^.  - 

;'  We^h^Od  ^the  Odiirt^idirtglk  %6^i^iAie*tlbe  4n|tlk«iti^.    ' 
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ASKEW  vs.  DUPREE. 

1.  Xotwi(li<iatf<Iiii^  tfae  Btiiime  ^redtn  r  License  to  froiie  In  caib  ofMarriagpe, 
«Dd  ioflietft  a  penaltf  tipaa  any  mlAisttfr  tffUitf^^Mpelor  ma|»i#frBt6'whbf>er- 
formg  the  eenmonf  'witboiit  aacJt  Liceave ;  yoviA  Ibe'ldMeaG*  at'taf  p^» 
tire  eaaciiocQi  decianng  that  all  marriages  not  c^^bratad  in  the  forffi^  pre- 
k-nbeil  f^hall  be  voM,  a  marriage  deliberately  and  intentlanaily  ent,ered  into 
"pn  vtriidc^rts^nti^ihAli9y*^lUkejoii  to  be  tny  wfftr,*'  and,  **  1  take  ydu 
to  k  my  ha«baad** — by  parties  able  to  contract,  is  to  all  intents  and  purposes 
i  ii^/id  karria^  aoiwfihstaDding  the  parties  have  failed  to  eoMpiy  with  the 
*t«tiitory  pnivisions. 

'  .  •       ./..•• 

In  Equity,  in  Pike  Superior  Court.     Decision  by  Judge 
Cabanissj  November  Teraas  186ft.:  ►  .    4 

James  F.  Dapree  aii4  bos  wifa  Uriiklil!.  Dupret^fll^d  their 
bill  in  Emiity  against  Uriah  Askew,  for  an  account  of  the 
estate  QfMr&  Dapree  in  deS^ndwtfi  haads^  aeher  guavdian, 
^nd  also  to  recover  the  remainider  of  her  distrihu^ve  shalr)^ 
of  tk<!  estate  of  her  deceased  father,  in  the  hands  of  4elea- 
^t,  as  adniiniatrator.  The  BiU  alleged  the  marrtwe  ^ 
complainants,  and  the  ri^t  thereby  of  said  Jasie^  F-i  by 
wrtae  of  said  marriage  to  recover  and  receive  %hd  osinteimd 
amomit  belonging  to  and  due  his  wife. 

To  this  Bill  the  defendant  pleaded  in  abatement,  that  com- 

plaiimiits  were  not  roan  and  wife,  and  they  were  misj<nned  as 

«»mpUiiiatits.     That  they  wtere  »ever  lawfully  married ;  that 

tbe  pretend^  marriage  between  them  was  solemnized  by  A. 

Backner,  as  a  Mhrister  of  the  Gospel,  but  that  firaid  Buekner 

^u  noi  at  thfe  time  of  the  solemnnsation  of  said  ]f)Tetended 

njarmge,  a  Minister  of  the  Goipel  of  any  christian  ordci*  ot 

^eooiiktiion,  and  was  not  clothed  with  any  ministerial  po^-- 

ers  or  fimetiona,  bnt  had  long  before  that  time,  to^witV  4t  the 

Aognt  OiiOerente  in  the  year  1855,  of  the  Griffin  Baptist 

Chnrob,  keen  deposed  ft-oin  the  minietry  of  isaid  OhTlrch,  ant! 

bi9  cmlealSala  us  vn^h  surrendered,  cahcelled  and  revoked, 

:md  arid  Btoiekner  enomtnanlioat^d  from  said  Oharch^  hj 

yesoB  vfcflveof  Ire  b^me,  and  wae  totally 'diisqn&;Hfied  to  p^er- 

'••rm  otf#ri^e  liteto  and  eereniohie^;  and  that  ssfid  mkrHage 

«a^  nril  aad  Ti>id. 

To  tbn  ple»  oomplalnants  deamrred.    The  Cuftft  sti^aini^d 

'*>«  deomrer,  SAd  nfeld  liie  plea  insnffieient  in  Law. 
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To  which  decision  counsel  for  defendant  excepted,  and  at- 
signed  the  same  as  error. 

It  may  be  proper  to  add,  that  the  marriage  between  com- 
plainants was  solemnised  25th  Dec,  1855,  and  that  a  Mar- 
riage License  had  been  taken  out  dated  24th  Dec,  1855,  and 
upon  which  was  endorsed  the  following,  viz : 

"  I  certify  that  Mr.  J.  F.  Dupree  and  Miss  U.  E.  Askew 
were  duly  joined  in  matrimony  by  me,  this  25th  day  of  De- 
cember, 1855. 

(Signed)  "  A.  BUCKNER,  M,  G." 

Grbbn  &  Stewart,  for  plaintiiT  in  error. 

Pebplbs  &  Cabaniss,  Dotal  &  Campbell,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

As  an  act  of  justice  to  the  ability  and  research  of  Jad^ 
Cabaniss,  I  have  determined  to  publish  his  opinion  in  tV\B 
case  without  alteration  or  abridgement.  It  is  entitled  to  be 
preserved  in  a  permanent  form,  as  a  monument  of  the  leammg 
and  industry  of  that  most  excellent  man  and  magistrate. 
Says  the  Judge : 

'<  The  Bill  is  filed  by  James  F.  Dupree  and  his  wife  Uriah 
E.  Dupree,  against  Uriah  Askew,  to  recover  the  amount  due 
said  Uriah  E.  Dupree  from  said  Uriah  Askew,  as  her  guar- 
dian ;  also  the  remainder  of  her  distributive  share  of  tVie  es- 
tate of  her  deceased  father,  now  in  the  hands  of  the  defendant 
as  his  administrator.  The  Bill  alleges  the  marriage  of  the 
complainants,  and  the  consequent  right  of  James  F.  Dupree, 
by  virtue  of  their  inter-marriage,  to  recover  and  receive  the 
amount  due  his  wife. 

^'  To  this  Bill  the  defendant  has  filed  a  plea  in  abatement, 
and  for  cause  of  plea  says  that  said  Bill  of  said  complainants 
ought  to  be  abated  and  dismissed,  because  he  says  that  said 
complainants  were  not  in  terms  of  the  Law,  in  sucb  cases 
made  and  provided,  duly  and  legally  married  as  set  forth  and 
alleged  in  said  Bill,  and  that  the  said  James  F.  I>opree  y 
not,  and  never  has  been  legally  the  husband  of  the  said  Urial 
E.,  and  therefore  is  not  entitled  to  have,  or  maintain  the  aav 
suit  as  co-complainant  with  the  said  Uriah  £.   for  the  re 
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corery  of  any  of  the  matters,  or  things  set  forth  in  said 
Bill. 

"And  the  defendant  farther  says,  that  the  pretended  mar* 
riage  between  the  said  complainants,  James  F.  Dupree  and 
Uriah  E.  Askew,  was  pretended  to  have  been  solemnized  by 
one  A.  Buckner,  as  a  Minister  of  the  Gospel,  when  he  the 
sud  Buckner,  was  not  then  and  there  a  minister  of  the  gos- 
pel of  any  christian  order  whatever,  and  was  not  in  any  way 
dothed  with  the  power  of  ministerial  ordination,  but  was  long 
before  that  time,  to- wit:  at  the  August  Conference  in  the 
year  1855,  of  the  Griffin  Baptist  Church,  required  to  render 
np  to  said  Church  his  credentials,  as  a  Minister  of  the  Gospel, 
which  he  then  and  there  did,  which  said  credentials  were  then 
and  there  cancelled,  revoked  and  annulled,  and  the  said  A. 
Buckner  then  and  there  excommunicated  from  said  Church, 
bj  means  whereof  the  said  A.  Buckner  became,  and  was  to- 
tally disqualified  to  perform  marriage  ceremonies.  All  of 
vhich  matters  and  things  the  defendant  doth  aver  to  be  true, 
and  pleads  the  same  in  abatement  of  said  bill,  and  demands 
tbe  judgment  of  the  Court,  whether  he  ought  to  make  any 
assver  to  said  Bill  of  complaint. 

^'  To  this  plea  the  complainants  have  demurred,  and  the 
question  for  the  determination  of  the  Court  is,  admitting  the 
hcts  set  forth  in  the  plea  to  be  true,  is  the  marriage  of  the  com- 
plainants yalid  ?     Admitting  that  A.  Buckner  at  the  time  he 
performed  the  marriage  ceremony  between  James  F.  Dupree 
and  Uriah  £.  Askew  was  deprived  of  his  functions  as  a  Min- 
ister of  the  Gospel,  and  was  excommunicated  from  the  Church 
of  whieh  he  had  previously  been  a  member,  is  the  marriage 
of  the  partiea  valid  and  binding  according  to  Law  ?     Do  they 
UgaUy  bear  and  sustain  to  each  other  the  relation  of  husband 
and  wife?     If  yea,  the  complainant,  James  F.  Dupree,  has 
the  right,  by  virtue  of  his  inter-marriage  with  Uriah  E.  Askew, 
to  recover  and  receive  whatever  amount  is  due  her  from  her 
goariiian,  and  the  administrator  of  her  deceased  father.     If 
he  has  not  been  lawfully  married  to  her,  and  is  not  her  bus- 
hand,  he  has  no  such  right  of  recovery. 

*^  The  sole  question,  then,  made  by  the  plea  and  the  demur- 
rer thereto,  ia  the  validity  of  the  marriage  between  the  com- 
plainB&ta. 

^^  Another  question  which  was  discussed  by  counsel,  both 
ioT  complainants  and  defendants  in  the  argument  before  the 
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Coart,  viz:  whether  A.  Buckner  was  a  Minister  qf.  the  GoapeL 
at  the  time  he  performed  the  marriage  ceremony,  is  not  legit- 
imatelj  made  by  the  plea  and  dooKirrer. 

.  ' '  The  plea  alleges  that  he  was  deprived  of  his  ministerial  fonc- 
tiona — was  excommunicated  from  the  Church  of  which  he  bad. 
been  a  member ;  that  he  was  required  to  surrender  up  hU  cre- 
dentials as  a  Minister  of  the  Gospel,  which  he  did,  and  there- 
fore thev  were  cancelled,  revoked  and  annulled.  The  demur- 
rer admitting,  these  facts  to  be  true  ends,  that,  question.  Ac* 
cording  to  facts  admitted  to  be  true,  he  was  not  then  and 
there  a  Minister  of  the  Gospel. 

''His  authority  to  act  as  a  Minister  of  the  Gospel  wa^  derived 
from  the  church  of  which  he  was  ^  member  %t  the  time  of  his 
ordination,  and  when  that  authority  was  revoked  and  takep 
from  him,  he  ceased  to  be  a  minister. 

''  Such  are  the  facts  alleged  in  the  plea;  their  truth  ia admit- 
ted by  the  demurrer,  and  the  conclusion  follows  a3  a  matter 
of  course. 

''  But  the  true  question  in  this  case,  and  one  of  no  small  mag- . 
nitude  and  importance,  is  this :  Is  a  marriage  when  the  cere- 
mony is  performed  by  an  unauthorized  person,  valid  and 
binding  in  Law  ? 

''Let  u^  in  the  first  place,  ascertain  the  legal  principles  which. 
are  involved  in  this  question.  And  the  first,  and  the  fouuda-' 
tion  of  all  the  rest,  is  that  marriage  is  a  civil  contract.  It  ia 
so  defined  in  all  the  elementary  works,  and  in  the  two  most 
generally  approved  and  used  in  this  country-^Blackatoncs 
and  Kent's. Commentaries ;  and  it  is  so  defined  by  Judges 
learned  in  the  Law  in  decisions  pronounced  by  them. 

^'Sir  William  Scott,  who  was  not  surpassed  for  learning  and 
ability  by  any  Judge  who  ever  presided  in  any  of  the  Courts 
in  England,  in  one  of  his  best  considered,  and  most  elaborate 
opinions,  DalrympU  V8.  Dalrymple^  4  Eng.  JEccL  JRep.  485, 
has  exhausted  the  learning  on  this  subject.  He  says,  ^Mar- 
riage, in  its  origin,  is  a  contract  of  natural  Law* — '  in  cWd 
society,  it  becomes  a  civil  contract,  regulated  and  proscribed 
by  Law,  and  endued  with  civil  consequences.' 

"  Perhaps  the  most  accurate  definition  of  marriage  is  found 
in  Bishoj)  on  Marriage  and  DivarcCj  9ce.  29. 

'The  word  marriage  is  used  to  signify  either  th^. ^act  oC 
entering  into  the  marital  condition,  or  the  cojadit^ozi  itself. 
In  the  latter  ^nd  more  frequent  lega;l  sef^se,  it  is  a^,  fHvil  ^tittos* 
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akMog  in  one  man  and  ofie  woman^  legally  aaited  for  life 
for  those  mil  and' social  purposes,  whieh  are  baaed  in  the  dis-* 
tiiiet](A  of  sex«    Ila  source.  i$  the  Law  of  Natare  whence  it- 
has  flowed  into  the  mnnicipal  Laws  of  eyery  civilised  oountry^ 
sad  into  the  general  liaw  of  Nations.     And  since  it  can  exist 
oelj  in  pairs,  and  since  no  persons  are  compelled,  but  all  who, 
tie  capable  are  permitted  to  assume  it,  marriage  ma;  be  said 
to  proee)^  fron>  a  oiril  <5ontract  between  one  man  and  one : 
woman  of  the  needfai  physical  and  civil  capacity.' 

"Again,  in  aec.  31,  he  says,  though  ^marriage  in  Law  wri- 
tkff  is  generally  denominated  a  contract;  yet  it  is  said  to  be 
more  than  a  contract,  and  to  differ  from  all  other  contracts.' 
"Inaeoordance  with  this  is  Judge  Story's  view  of  mirriage 
in  his  CoftMH  of  Law9.  In  sec*  200,  he  says,  '  Marriage  is 
BSt  treated  as  a  mere  contract  between;  the  parties,  subject  as 
to  its  continnanee,  dissolution  and  effects  to  their  mere  pleas* 
vre  and  intentions.  But  it  is  treated  as  a  civil  institution, 
the  most  interesting  and  important  in  its  nature  of  any  in 
society/ 

'"'XoAtk^  in  a  note  to  sec,  108,  he  says,  ^I  have  throughout 
treated  marriage  as  a  contract  in  the  common  seujse  of  the 
word,  because  this  is  the  light  in  which  it  is  ordinarily  viewed 
by  Jurists;,  domestic  ea  well  as  foreign.    But  it  appears  to 
o^  to  be  som^tbiQg  more  than  a  mere  contract.     It  is  rather 
'^c  be  deemed  an  institution  of  society,  founded  upon  the  con- 
sent and  contract  of  the  parties ;  and  in  this  view  it  has  some 
pceoliarities  in  its  nature,  character,  operation  and  extent  of 
obligation,  different  from  what  belongs  to  ordinary  contracts.' 
*'  That  emiaeat  Jurist,  whose  opinion  has  already  been  quo- 
ted, in  aa  elaborate  judgment,  rendered  in  the  case  of  JAndo 
vs.  Jktfsmo,  4  Eng.  Eecl.  Rep.  373,  says,  ^'  The  opinions 
whidi  Ikave  divided  the  world,  or  writers  at  least,  on  this  sub- 
ject, are  generally  two.     It  is  held  by  some  persons  that  mar- 
riage ia  a  eontract  merely  civil ;  by  others,  that  it  is  a  sacred, 
reIig;ionB  uA  spiritual  contract,  and  only  so  to  be  considered. 
The  junaSfllion  of  the  Ecclesiastical  Court  was  founded  on 
ide^s  €kf  tbifl  laat  described  nature ;  but  in  a  more  correct  view 
of  this  tnbjeet^  I.  conceive  that  neither  of  these  opinions  is 
perfectly  aecorate.     Acoording  to  jnster  notions  of  the  nature 
-f  the  marriage  contract,  it  is  not  merely  either  a  civil  or  re- 
j^o*  emitraet ;  andi^t  the  present  time,  it  is  not  to  be  con- 
lidered  aa  origiBaUy  and  simply  one  or  the  other.    It  is  % 
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contract  according  to  the  Law  of  Nature,  antecedent  to  cml 
institution,  and  which  may  take  place  to  all  intents  and  pur- 
poses, wherever  two  persons  of  different  sexes  engage  by  nra- 
tual  contract  to  live  together." 

''  Such  is  marriage  and  the  marital  relation.  It  is  founded 
upon  and  grows  out  of  a  contract.  In  the  next  place,  what  ie 
necessary  to  make  the  contract  ?  As  in  all  other  contracta, 
the  consent  of  the  parties,  for  without  that,  there  can  be  no 
contract;  but  when  that  is  given,  and  mutually  declared,  the 
contract  is  made,  and  the  marriage  relation  supervenes,  and 
no  form  of  ceremony  is  prescribed  by  Law  to  carry  into  effect 
the  agreement  of  the  parties. 

*It  is  not  unworthy  of  remark,'  says  Sir  William  Scott, 
^  that  amidst  the  manifold  ritual  provisions  made  by  the  Di* 
vine  Law-giver  of  the  Jews  for  various  offences,  and  transac- 
tions of  life,  there  is  no  ceremony  prescribed  for  the  celebra- 
tion of  marriage/ 

'<  And  it  is  equally  true,  that  none  is  prescribed  by  the  Com- 
mon Law,  or  our  Statutes  in  relation  to  marriage. 

"  Marriage,  then,  in  its  inception,  by  the  Common  Law,  is  a 
civil  contract  founded  on  the  consent  of  the  parties. 

^'  Any  mutual  agreement  between  the  parties  to  be  husband 
and  wife  in  presently  especially  where  it  is  followed  by  cohab- 
itation, constitutes  a  valid  and  binding  marriage,  if  there  isi\o 
legal  disability  on  the  part  of  either  to  contract  matrimony." 
Ilose  v8,  Olarky  8  PaigCy  574. 

*'*'  Marriage  being  a  contract,  is  of  course  consensual,  for  it 
is  of  the  essence  of  all  contracts  to  be  constituted  by  the  con- 
sent of  both  parties.     Consensus  nan  concvhitas^  fadat  mat- 
rimonium,  the  maxim  of  the  Roman  Civil  Law  is,  in  trutb^ 
the  maxim  of  all  Law  upon  the  subject ;  for  the  concubitas 
may  take  place  for  the  mere  gratification  of  present  appetite, 
without  a  view  to  any  thing  further ;  but  a  marriage  mast  be 
something  more ;  it  must  be  an  agreement  of  the  parties,  look- 
ing to  the  consortium  vitas ;  an  agreement  indeed  of  the  par- 
ties capable  of  the  concubituSy  for  though  the  conoubitna  it- 
self will  not  constitute  marriage,  yet  it  is  so  far  one  of  tVie 
essential  duties  for  which  the  parties  stipulate,  that  the  inca- 
pacity of  either  party  to  satisfy  that  duty  nullifies  the  eon- 
tract. 

^'Marriage  being  a  civil  contract,  it  is  not  necessary  that  it 
be  solemnized  by  a  person  in  holy  orders,  and  in/ade|ece2e»ur. 


ATLANTA,  MARCH  TERM,  1860.  179 

Askew  V9.  Dupree. 


In  the  Roman  Catholic  Church,  marriage  is  a  sacrament;  and 
in  countries  where  that  religion  prevails,  and  is  established 
b/  Law,  marriages  are  reqiHired  to  be  solemnized  by  a  priest, 
uid  in  the  Church ;  but  it  is  not  so  here,  for  our  Statute 
enacts,  that  marriage  licenses  may  issue,  directed  to  any 
Judge,  Justice  of  the  Superior  Court,  or  Justice  of  the  Peace, 
as  well  as  to  Ministers  of  the  Gospel. 

'^  If  the  contract  be  made  per  verba  de  preaenti^  and  remains 
without  cohabitation,  or  if  made  per  verba  defuturOj  and  be 
followed  by  consummation,  it  amounts  to  a  valid  marriage  in 
the  absence  of  all  civil  regulations  to  the  contrary,  and 
vhich  the  parties  (being  competent  as  to  age  and  consent) 
cannot  dissolve,  and  it  is  equally  binding  as  if  made  in  facie 
etiekeia.  There  is  no  recognition  of  any  ecclesiastical  au- 
thority, in  forming  the  connection ;  and  it  is  considered 
entirely  in  the  light  of  a  civil  contract.  This  is  the  doctrine 
of  the  Common  Law,  and  also  of  the  Court  Law  which  gov- 
e>ned  marriages  in  England  prior  to  the  Marriage  Act  of 
26  Geo.,  2d. 

^'The  Supreme  Court  of  the  United  States,  JeweU  ve.  Jew* 
<f//«  I  ffaward'e  Rep.^  219,  were  equally  divided  in  respect 
to  the  proposition  in  the  above  paragraph,  and  gave  no 
opinion. 
2  Kent  Oom,j  7th  JEd.^  top  page  52,  near  87,  and  note. 
**The  same  question  came  before  the  House  of  Lords,  in 
England,  in  1844,  in  the  case  of  the  Queen  vs.  Millie^  re- 
ported in  10  Clark  and  Finnelly^  584. 

^^The  question  was.  Whether  the  marriage  of  the  defendant 
Millis,  who  was  a  member  of  the  established  Church,  to  a 
woman  in  Ireland  by  a  Presbyterian  minister,  according  to 
the  form  which  was  usual  with  that  denomination,  was  valid  ? 
^*The  question  was  referred  by  the  Lords  to  the  Judges  and 
Lord  Ch.  J.  Tindal  gave  their  unanimous  opinion  against 
tb«  validity  of  the  marriage,  and  held  that,  by  the  Law  of 
England,  as  it  existed  at  the  time  of  the  Marriage  Act,  a 
contract  of  marriage  per  verba  de  preeentij  was  indissoluble 
between  the  parties  themselves,  and  afforded  to  either  of 
them,  by  application  to  the  Spiritual  Court,  the  power  of 
compelling  the  solemnisation  of  an  actual  marriage;    but 
that  such  contract  never  constituted  a  full  and  complete  mar- 
riage in  itself,  unless  made  in  the  presence  and  with  the  in- 
terrentkm  of  a  minister  in  holy  orders.     The  civil  contract 

13 
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and  the  religious  ceremony  wereT  both  necessary  to  a  perfect 
marriage  by  the  Common  Lav. 

'^The  Lords  who  gave  judgment  were  equaUy  divided : 
Brougham,  Denman  and  Campbell  being  in  favor  of  sustain- 
ing the  first  marriage;  the  Lord  Chancellor,  (Lyndhurst,) 
Cottenham  and  Abenger  being  of  the  opposite  opinion. 

^'  Chancellor  Walworth  considers  the  ancient  Common  Law 
doctrine  to  have  been,  that  the  marriage  was  invalid,  unless 
celebrated  in  facie  eoelesia ;  but  adds  :  '  The  Law  on  this 
subject,  however,  was  unquestionably  changed  at  the  Reform- 
ation, if  not  before.'     Rose  vs.  Olark^  8  Paige^  574. 

^^  But  the  doctrine,  that,  to  give  validity  to  a  marriage,  it  is 
necessary  that  it  be  solemnized  by  a  person  in  holy  orders, 
has  never  obtained  in  any  of  the  States  of  this  Union. 

'^It  is  not  necessary,"  says  Judge  Kent,  (2  Kent^  53-87) 
*  that  a  clergyman  should  be  present  to  give  validity  to  the 
marriage,  though  it  is  doubtless  a  very  becoming  practice, 
and  suitable  to  the  solemnity  of  the  occasion.     The  consent 
of  the  parties  may  be  declared  before  a  magistrate,  or  sim- 
ply before  witnesses,  or  subsequently  confessed,  or  acknow- 
ledged, or  the  marriage  may  even  be  inferred  from  continual 
cohabitation  and  reputation  as  husband  and  wife,  except  in 
cases  of  civil  actions  for  adultery,  or  in  public  prosecutions 
for  bigamy  or  adultery,  when  actual  proof  of  the  marriage 
is  required.' 

^'  Bishop  on  Mar,  and  Div.,  Sec.  167 ;  '  Assuming,  then, 
that  the  contract  fer  verba  de  preeentij  or  per  verba  defutu- 
ro  cum  copula^  is  at  Common  Law,  a  complete  marriage,  we 
are  next  to  seek  for  the  rules  of  interpretation  by  which  to 
determine  whether,  in  a  given  case,  a  Statute  has  altered 
the  Common  Law  upon  the  subject. 

'^  Has  our  Statute,  in  relation  to  marriages,  changed  tLc 
Common  Law  ?  and  is  a  marriage  celebrated  by  any  person, 
other  than  those  to  whom  the  Statute  prescribes  tnat  mar- 
riage licenses  shall  be  directed,  valid  and  binding  in  Law  ? 

^^Upon  this  point,  ^the  leading  rule,  and  one  of  great  im- 
portance, will  be  found  to  be,  that  the  marriage  at  Coskudoij 
Law  is  always  good,  notwithstanding  the  Statute,  tit  ~ 
StattUe  contains  an  express  clatise  of  nullity.' 

^'This,'  says  Bishop,  '  like  most  other  {Mrincipies 
that  may  now  be  deemed  to  be  well-settled,  has  s(       ^^^ 
against  some  doubts,  but  it  seems  never  to  have  been    ovei 
rded|  unless  we  except  a  decision  in  MassacfausettB.' 
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^*ln  sapport  of  the  rule,  he  refers  to  decisions  in  Vermont, 
New  Hampshire,  New  Jersey,  Pennsylvania,  North  Caroli- 
m  and  Eentacky ;  and  such  is  the  rule  in  England,  since 
the  repeal  of  26  Geo.,  2  Ch.  33,  commonly  called  Lord 
flardwicke's  Act. 

"The  same  rule  is  recognized  in  Reeve's  Domestic  Relations, 
pf^e  196,  and  enforced  in  a  note  at  page  199. 

'*  There  is  scarcely  any  principle  of  Law  better  supported 
by  the  aathorities   than  that  which  declares  that  a  marriage 
not  solemnized  according  to  the  provisions  of  the  Statute,  in 
the  mere  matter  of  form,  is  a  valid  marriage.     It  will  be 
Sfst  noticed,  that  most  of  these  Statutes  impose  a  penalty 
Qpon  the  person  assuming  to  join  others  in  matrimony,  who 
L«  Dot  legally  authorizea,  and  that  in  other  respects  the 
iM&tutes  are  merely  directory.     Now,  it  is  a  principle  both 
aaJutaiy  and  well-settled,  that  the  official  acts  of  a  person 
not  duly  qualified,  are  valid  as  to  third  persons  and  the  pub- 
lic, when  the  neglect  of  the  qualification  is  punished  by  a 
mere  penalty,   and  where  the  acts  themselves  are  not  in 
iheir  nature  void,  or  are  not  expressly  made  void  by  Stat- 
at«* '     7  Johns,  554. 

** The  Statute  of  26  Geo,,  2,  renders  the  marriage  illegal 

ami  void,  if  not    solemnized  according  to  the  regulations 

prescribed  by  the  Statute,  but  that  Statute  is  not,  and  never 

^^-  teen,  of  force  in  this  State.     Before  its  enactment,  and 

moi  iu  repeal,  the  decisions  in  England  were,  and  have 

'';t¥fl.  ia  accordance  with  the  doctrine  already  indicated ; 

'•nt  the  decisions  in  England  before  the  passage  of  the  Act 

'f  -5  Geo,  2,  C%.    83,  held  marriages  to  be  valid,  though 

t^J**y  were  not  solemnized  strictly  according  to  the  Statutes, 

if  there  was  no  clause  of  nullity.     Rex.  vs.  Brampton  ;  10 

i'^wf.  282;  1  BTk  Com.,  488. 

^  **Thal  Bnch  is  now  the  rule  in  England,  since  the  repeal  of 
-♦J  Geo.,  2,  see  Hie  King  vs.  the  Inhabitants  of  Birming- 
'j«,  8  ^om.  /•  Ores.  29;  15  Eng.  Com.  Law  Rep.  24. 

"  This  case  arose  in  relation  to  the  settlement  of  a  pauper. 
•  ^-^^  paqter,  Lake  Smith,  was  married  to  Elizabeth  Bratt, 
f^ft  year  1826,  by  license,  he  then  being  a  minor  under 
'  age  of  twenty-one  years,  and  having  his  father  then 
>''<ir«  wbo  did  not  consent  to  his  said  marriage. 
'  It  WM  objected  that  his  marriage  was  void  under  the  new 
iTisge  Act,  Siat.  4  Geo.  4  C.  76,  for  want  of  the  father's 
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•  ^^  The. Statute  points  out  the  mode  in  which  licenses  are  to 
)  b«iiobtAwiedy  and  the  matters  to  be  sworn  to  by  the  parties 
.  or  one  ef  .them ;  and  one  of  those  matters,  where  either  of 
the  parties,  not  being  a  widower  or  widow,  shall  be  under 
; ,  twentj-one^years,  is,  that  the  consent  of  the  person  or  per- 
.  90ns,  i^hose^tconsent  to  such  marriirge  is  required  under  the 
provisions  <£  the  Act,  has  been  obtained  thereto. 

''Th^.  Statute  specifies  who  shall  have  power  to  consent — 
.  the  fftt^jier,  af  iiving,  or  the  guardian,  if  there  be  one — and 
I  proceeds:  /aixd  such  consent  is   hereby  required  for  the 
,  jmarriag^:of ,  sq^  jparty  so  under  age,  unless  there  be  no  per- 
son au^p;j|^ed  >o  give  such  consent/ 

''  The  Cfiixri  ^f  King's  Bench,  Lord  Gh.  J.  Tenterden 
delivering,  thei Judgment,  held  the  marriage  to  be  valid,  oh 
,.  the  ground,  ti|^t\^^e  language  of  the  Statute  is  merely  to 
, .  require  consent;  it.  does  not  proceed  to  make  the  marriage 
\.  void  if  soleipo^ijEed  iMthout  consent.' 

t'^  One  ofjtli^,  most  fi^quent  forms,"  says  Bishi^  on  Mar. 
,  .  and  Div^j,Se(\.\VIlj  ,Un  which  this  question  arises  is,  where 
«  ciQrtain  p^r^ons  are  forbidden  to  solemnize  the  marriage,  or 
,i..thoi»^  .,^hp  are  authoi^Ked  are  forbidden  to  exercise  the  an- 
\  .thoi:it|;,  ip  any  other  imo^iod  than  the  one  prescribed,  and 
.the  .yjolators  of  the  I4JIW  are  subject  to  punishment.  The 
i.,rul^.that  a  marriage  in  jHsregard  of  such  a  penal  prohibi- 
,  ,  tiop  is  good,  seems  to  i>€kAU[wersalIy  acknowledged/ 

*    f^.Again,  Sec.  178:  ^Theiie  is  no  particular  form  of  words 
4 .  essential  to  the  solewiiz^tion  of  marriage,  unless  made  so 
I  .  Igr  Statute.     It  is  sufficientif  the  proper  person,  as  minister 
4/  or  Justice,  be  present,  and  ^cognizance  of  the  mutual  engage- 
},;  paent  of  the  parties  to  assiime  the  marital  relation.     But  if 
...such  person  do  not  oonsent.taact  in  his  official  capacity, 
and  do  not  so  act,  though  he  b^  present,  and  witness  their  un* 
.    dertaking,  it  has  no  other  efiect;  than  if  witnessed  by  an  un* 
authorized  person.     This  idefec^t  would  not,  however,  vitiate  1 
the  marriage,  unless  the  Statute  contained  an  express  clausej 
nullifying  all  marriages  iM>t.cel^|>rated  by  such  official  per- 
son/ 

^^  The  Statute  of  New  Jecsey^^i^  gelation  to  marriages,  d< 
clares,    Uhat  every  Justice  of  >th^  Peace  in  that   State^ 
every  'stated  and  ordained  MiJiifi^er  of  the  Gospel,'  ai 
every    'religious  society  aocording^to  its  rules/    shall 
empowered  to  solemnize  marxij^e.' 
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^' Jostiee  Ford,  in  commenting  upon  this  Statute  in  Pearson 
m*  Hawtji^  6  SaUteadj  20,  said :  ^  Suppose  this  Act  had 
gone  to  the  whole  extent  of  declaring  that  no  other  person 
or  persons  ahoold  solemnize  marriages,  except  those  men- 
tioned in  it,  such  persons  would  commit  an  offence  against 
the  Act  by  solemnizing  marriages,  for  which  they  might  be 
psnislied.  Dot  still,  the  marriage  contract  between  the  par- 
ties themselves  would  remain  valid.     During  the  Common- 
vealth  of  England,  Parliament  passed  a  law  requiring  all 
msmages  to  be  solemnized  by  Justices  of  the  Peace ;  yet,  a 
marriage  solemnized  bv  a  clergyman  was  holden  by  all  their 
Coorts  to  be  valid,  as  between  the  parties,  though  the  Stat- 
ute prohibited  such  priest  from  doing  it ;  and  for  the  act  he 
was  exposed  to  punishment.     Our  Act  empowers  an  ordained 
Minister  of  the  Gospel  to  solemnize  marriages ;  but  suppose 
a  Minister  of  the  Gospel  should  do  it  before  he  is  ordained, 
can  any  person  believe  that  the  marriage  itself  would  be 
iATslid,  and  that  either  of  the  parties  might  eo  away  at  any 
time  aflterwards  and  contract  a  new  alliance  T    Our  Statute 
prohibitB  Ministers  of  the  Gospel  from  solemnizing  the  mar- 
riage of  persons  under  age,  without  the  consent  of  parents 
Of  gttardians,  under  a  very  heavy  penalty  ;  but  this  does  not 
render  the  marriage  void ;  on  the  contrarv,  it  remains  sacred 
and  inviolate,  which  is  the  very  thing  tnat  aggravates  the 
offence.' 

^'2  Kentj  91 :  Suoh  'is  the  doctrine  judicially  declared  in 
New  HamMhire,  Pennsylvania,  and  Kentucky,  and  by  Stat- 
ute in  Alabama  and  Vermont ;  and  the  marriage  is  held  valid 
ad  to  ike  parties,  though  it  be  not  solemnized  in  form  ac- 
cording to  the  requisitions  of  their  Statute  Law.' 

^^Ttua  doctrine  has  been  virtually  recognized  by  the  Su- 
preiae  Gout  of  this  State,  in  the  case  of  Park  et  ah  os. 
Barvtm^  20  Qeo.y  702— Judge  McDonald  delivering  the 
opinion^ 

''Iz  is  esaoeded  that  the  precise  point  before  the  Court  in 
that  case,  and  adjudicated  by  it,  is  not  identical  with  the 
Hueatioin  now  under  consideration,  but  the  Judge  who  deliv- 
rred  the  opinion  of  the  Court  recognized  the  general  prin- 
Mple  irUeh  has  now  been  laid  down. 

^The.faeta  of  that  case  were  these  :  James  Barron  inter- 
married, and  was  divorced  from  his  first  wife  at  her  instance, 
Lr  being   the  *  guilty  party.*     He  afterwards  married  again, 
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his  first  wife  being  still  aliye ;  by  both  he  had  children ; 
after  his  death,  his  children  were  entitled  to  a  distributive 
share  of  the  estate  of  A.  Barron,  a  brother  of  James  Bar- 
ron, who  died  without  issue  after  James  Barron  died.  The 
contest  was  between  the  children  of  James  Barron  by  his 
first  wife,  and  those  by  his  second.  The  issue  of  the  first 
marriage  claimed  the  whole  distributive  share  which  wouH 
have  gone  to  their  father,  had  he  been  living,  contending 
that  the  second  marriage  was  void,  and  the  issue  thereof  bas- 
tards. 

^' James  Barron  having  been  the  party  whose  improper  or 
criminal  conduct  authorized  the  divorce,  was  prohibited  from 
marrying  by  the  Act  of  the  General  Assembly  of  1806, 
during  the  life  of  the  woman  from  whom  he  had  be^  di- 
vorced.    By  marrying  the  second  time,  he  subjected  himself 
to  the  pains  and  penalties  against  bigamy ;  but  the  second 
marriage  is  not  declared  by  that  Act  to  be  void,  but  is  made 
indictable  and  punishable.     The  Court  held  the  issue  of  the 
second  marriage  legitimate,  and  entitled  to  take,  represent- 
ing their  father. 

'^It  is  only  necessary  to  refer  to  so  much  of  the  published 
opinion,  as  goes  to  sustain  the  general  principles  of  Law 
under  consideration. 

''  Barron,  whose  misconduct  led  to  a  divorce,  was  prohib- 
ited from  marrying,  under  a  penalty ;  but  the  marriage  is 
not  declared  void  by  the  Act  which  prohibits  him  from  mar- 
rying. 

^'  The  first  marriage  Act  in  England  was  26  &€o:  Sd. 
That  Act  was  never  in  force  in  this  country.     It  expressly 
provides  that  it  shall  not  extend  to  marriages  solemiiised 
beyond  seas.     There  is  a  marked  difference  between  tliat 
Statute  and  our  own  as  respects  the  solemnization  of  raar- 
riages.     That  Act  not  only  inflicts  a  severe  penalty  on  per- 
sons who  solemnize  marriages  contrary  to  its  provisioaa,  but 
it  also  declares  all  marriages  thus  solemnised  void.     Oit^ 
Statutes  inflict  a  penalty,  but  ao  not  declare  the  maniag*^ 
void. 

<'  Barron's  marriage  is  the  marriage  of  a  person  paMiibk 
ed  from  marrying  under  a  penalty,  the  Statute  not  mnlntvm 
the  marriage  void.  If  it  be  not  a  good  one,  it  sbioidA^ 
classed  according  to  the  analogies  of  the  Englirii  Iieiw^  wil 
marriages  that  are  voidable. 
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^'Marrisges  within  certain  degrees  of  kindred  are,  in  Eng*- 
land,  prohibited  by  both  the  Canon  and  Statute  Law.  They 
»ty  therefore,  unlawful ;  and  yet,  they  are  not  void,  but 
voidable  only.  1  JSeeL  Rep.^  73.  If  not  pronounced  void 
in  the  life-time  of  the  parties,  they  are  valid  to  all  civil  pur- 
poses. Id.  168.  If  such  marriages  are  prohibited  by  the 
Statute  Law  of  England,  why  are  not  the  parties  who  enter 
them  in  violation  of  the  Law,  indictable  for  committing  an 
act  forbidd^i  by  a  public  Law  ?  The  Common  Law  Courts, 
however,  have  never  interfered,  and  have  left  such  cases  to 
the  undistorbed  jurisdiction  of  the  Ecclesiastical  Courts. 
If  the  Courts  there  abstain  from  taking  cognizance  of  such 
oAses,  the  Courts  here  may  well  say,  that  the  public  policy, 
to  which  the  Courts  have  referred  by  declaring  the  contracts 
void,  which  are  prohibited  by  inflicting  statutory  penalties 
on  those  who  enter  into  them,  whether  the  contracts  are  de- 
clared void  or  not,  does  not  require  the  enforcement  of  that 
principle  so  as  to  set  aside  actual  marriages,  which  the  Les- 
islstBre  has  not  pronounced  void.  A  public  policy  whidi 
looks  to  the  protection  of  the  innocent  and  unoffending,  to 
the  peace  of  families  and  the  welfare  of  society,  would  seem 
to  OS  to  forbid  the  inference  of  a  purpose  on  the  part  of  the 
Legislature,  which  they  have  not  expressed,  that  the  mar- 
riage of  a  party  against  the  prohibition  of  tiie  Act  of  1806 
shooU  be  void.' 

'^  If  this  be  the  Law  applicable  to  a  marriage  prohibited  by 
Statute,  but  not  made  void  by  Statute — a  fortiarori — does  it 
apply  Id  a  marriage  not  solemnized  by  either  of  the  persons 
aatborised  to  join  persons  in  matrimony,  if  it  be  not  ren- 
dered void  by  the  Statute  for  want  of  that  formality. 

^  It  ia  true,  that  this  rule  of  construction  is  different  from 
that  orJUaiarily  applied  to  contracts,  but  it  is  required  by 
eoBsideratMms  of  public  policy. 

**For  obvious  reasons  connected  with  the  welfare  of  so- 
eieCy,  the  Law  is  more  tender  of  nuptial  contracts  than  or- 
dinmrj  eontaracts,  which  relate  merely  to  property  and  the 
ordinary  dealiDgs  among  men. 

*^ Jfaomge  contracts  are,  by  the  Common  Law,  excepted 
from  the  rdes  which  govern  ordinary  contracts.     20  (teo,y 

^JKUL  &ti  Mar.  and  Dw.^  See^  170 :  ^It  was  admitted  by 
Dr.  Sodungton,  that  the  rule  of  interpretation  we  are  con- 
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sideriog  is  not  in  accordance  with  the  constructions  which  i 
some  other  acts,  relating  to  other  subjects  have  received;  i 
bat  It  must  always  be  remembered,*  he  said,  '  that  marriage  i 
is  essentially  distinguished  from  every  other  species  of  con-  \ 
tract,  whether  of  legislative  or  judicial  determination ;  tbat  i 
this  distinction  has  been  universally  admitted ;  that  not  j 
only  is  all  legal  presumption  in  favor  of  the  validity  and 
against  the  nullity  of  marriage,  but  it  is  so  on  this  principk, 
that  a  legislative  enactment  to  annul!  a  marriage  defaeta^  i 
is  a  penal  enactment,  not  only  penal  to  the  parties,  bat  i 
highly  penal  to  the  innocent  offspring,  and  therefore  to  be  i 
construed  according  to  the  acknowledged  rule  most  strictly' 

''This  indicates  the  reason  for  the  rule,  and  it  is  one  which       \ 
has  been  already  adverted  to.     It  is  founded  upon  pabVio 
policy.  j 

''  After  the  marriage  relation  is  entered  into,  it  is  then  cob- 
sidered  in  the  light  of  a  civil  institution,  in  which  the  State      ^ 
itself  has  an  interest,  as  well  as  the  parties.     And  the  mtR-      , 
est  of  the  State  is  that  these  contracts  shall  be  permanent, 
and  not  revocable  at  the  will  and  pleasure  of  the  partka*)     | 
to  prevent  promiscuous  concubinage  between  the  sexe^ ;  that 
parents  may  be  held  responsible  for  the  support,  mainteQ- 
ance  and  education  of  their  offspring,  and  that  the  legMma- 
cy  of  their  offspring  may  be  known  and  established  Seyond 
dispute,  and  tne  offspring  of  a  marriage  should   never  be 
bastardized,  except  in  cases  in  which  the  Law  declar<68  the 
marriage  to  be  void  ab  initio. 

''  This  being  the  rule  that  a  marriage  at  Oommon  Iaw  is 
always  good,  notwithstanding  the  Statute,  unleas  the  JStalMt 
eantainB  an  expre99  clause  ^  nullity ^  it  only  remains  to  in- 
quire, whether  our  Statute  regulating  marriages  dfec^tx^ 
such  a  marriage  as  the  one  under  consideration  yttid  for 
want  of  conformity  to  the  Statute  ? 

''The  6th  Sec.  of  the  8d  Art.  of  the  Constitution  of  Geor- 
gia provides,  that  the  Clerk  of  the  Court  of  Ordinwy  *tBa^ 
grant  marriage  licenses,  and  the  Act  of  1799,  pmied  t< 
carrr  that  Section  of  the  Constitution  into  c^Sbct,  mumii  ii 
the  8d  Section,  that  '  The  Clerks  of  the  Courts  of  Of^bnor 
in  the  several  counties  shall  grant  marriage  HeenBei^^HfeMiQ 
to  any  Judee,  Justice  of  the  Superior  Court;  JtttMtto  oF  d 
Peace,  or  Minister  of  the  Gospel,  (and  by  &  subemiiei 
Statute  to  any  Jewish  Minister,  or  other  person  muihorizj 
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to  perfonD  the  marriage  ceremony  between  Jews,)  to  join 
]ienoDs  of  lawful  age,  and  authorized  by  Levitical  degrees 
to  be  joined  together  in  matrimony ;  and  where  such  per- 
sona intending  to  marry  shall  have  the  banns  of  marriage 
pabMed  three  times  in  some  publio  place  of  worship,  it 
sball  be  lawful  for  such  Judge,  Justice  of  the  Superior  Courts 
/itftice  o{  the  Peace  or  Minister  of  the  Gospel,  being  duly 
certified  thereof,  to  marry  the  persons  whose  banns  have 
keo  M  publisbed ;  and  any  person  marrying  any  couple 
fithoat  such  license,  or  publication  of  such  banns,  shall 
forfeit  $500  to  be  recovered  for  the  use  of  the  Academy  of 
the  coimty,  by  action  of  Debt  in  any  Court  having  cogni- 
uoce  thereof,  in  the  name  of  the  Commissioners  of  such 
Academy.'     CobV%  Dig.,  282. 

''The  28th  Section  of  the  Penal  Code  enacts,  that  '  If  any 

Minister  of  the   Gospel,   Judge,   Justice   of  the   Superior 

Court,  or  Justice  of  the  Peace,  shall  join  together  in  matri- 

moof  any  man  and  woman  without  a  license,  or  publication 

of  baoBS,  as  provided  by  law,  or  where  either  of  the  parties 

^thih  his  own  knowledge  shall  be  an  idiot  or  lunatic,  or 

suljeet  to  any  other  disability  which  would  render  such  con- 

cnct  or  marriMe  improper  and  void,  such  Minister,  Judge, 

Jutice  jf  the  Superior  Court,  or  Justice  of  the  Peace,  shall 

be  ^ilty  of  a  misdemeanor,   and  on  conviction,  shall  be 

fined  in  a  sum  not  less  than  $100  nor  more  than  $500,  which 

laid  fine,  when  collected,  shall  be  paid  over  to  the  Justices 

of  the  Inferior  Court  of  the  County  where  the  offence  was 

committed,  for  the  use  of  the  Poor  School  Fund  of  said 

Coimty.-     Cobb's  Dig.,  818. 

**  These  are  all  the  Statutes  which  have  been  enacted  by  the 

^pdature  of  this  State  for  the  regulation  of  marriages. 

In  neither  is  a  marriage  declared  void,  if  not  solemnized  by 

a  Jo^e,  Justice  of  the  Superior  Court,  Justice  of  the  Peace 

or  Minister  of  the  Gospel — ^the  only  penalty  imposed  is  upon 

the  aAoer  or  Minister  who  may  marry  a  couple  without  a 

license,  or  the  publication  of  banns ;  no  penalty  is  imposed 

upoQ,  as  nnaathorized  person  who  may  perform  the  marriage 

cercDSMMiy,  bat  the  penalty  is  for  joining  together  in  matri' 

/tt^syaaj  man  and  woman  without  a  license,  or  publication 

of  haiinn,  as  provided  by  Law. .   If  Mr.  Buckner  was  not  a 

3Lnister  at  the  time  he  performed  the  ceremony,  but  had  a 

Uceaae  authorising  James  F.  Dupree  and  Uriah  E.  Askew 
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to  be  joined  together  in  matrimoxiy,  he  is  not  lisUe  to  the 
penalty  prescribed  by  the  Statute.  The  object  and  inten* 
tion  of  the  Statute  is  to  prevent  clandestine  marriages^  and 
this  object  is  effected  by  requiring  the  publication  of  banns 
or  the  issuing  of  marriage  licenses ;  either  gives  publicity 
to  the  intended  marriage  ;  the  publication  of  the  banns  does 
it  effectually,  and  when  a  marriage  license  issues,  any  person 
interested  has  a  right  to  know  the  fact  from  the  Ordinary; 
for  his  official  acts  are  not  a  matter  of  secrecy.  But  our 
Statute  does  not  say  that  a  clandestine  marriage  shall  be 
void ;  but  it  only  imposes  a  penalty  upon  those  who  may 
celebrate  marriages  without  the  requisites  which  are  neces- 
sary to  give  them  publicity. 

'^  If  marriage  be  a  civil  contract,  consummated  by  the  c<m- 
sent  of  the  parties,  freely  and  voluntarily  given,  the  bare 
fact  of  its  being  clandestine,  and  being  entered  into  and  sot 
emnized  without  the  usual  requisites  to  give  it  publicity,  does 
not  ipso  facto  render  it  void,  in  the  absence  of  any  BUkvatorj 
provision  to  that  effect. 

"The  advantage,*  says  Ch.  J.  Woodbury,  in  2  New 
ffamp.y  277,  'of  an  open  and  notorious  solemnisation  of 
the  marriage  contract  is  no  doubt  advantageous  to  the  iateiv 
est  of  society,  and  it  was  for  the  purpose  of  giving  it  a 

freater  degree  of  notoriety,  that  these  Statutes  were  enacted ; 
ut  even  without  these  forms,  for  they  are  nothing  more, 
where  a  contract  which  changes  so  thoroughly  the  relations 
of  the  parties  to  the  community,  is  first  executed  by  them 
with  deliberation,  and  afterwarcb  consummated  by  eohabils^ 
tion,  it  should  not  be  lightly  endangered,  and  evaiything 
done  disannulled.' 

"  So  in  Kentucky,  where  a  Statute  prohibited  the  celebra^ 
tion  of  marriage  without  a  license,  the  marriag0  was  held  to 
be  valid,  though  no  license  was  taken  out. 

"  Cannon  vs.  Ahbufy^  1  A.  K.  Marshall^  76. 

"  From  the  premises  which  have  been  laid  down,  the  ooncln- 
sion  is  inevitable. 

"  In  every  aspect  in  which  the  case  before  the  Cowrfe  eaa  be 
considered  in  relation  to  our  Statutes  regulating  marringeB, 
under  long-established  rules  of  Law,  and  enforcing  a  yiiUic 
policy  which  regards  the  welfare  of  society  and  tiM 
of  families,  the  marriage  of  the  complainants,  James 
pree  and  Uriah  E.  Askew,  must  be  held  to  be  ^alid- 
binding.** 
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I  woald  merely  add,  that  it  would  constitute  an  act  of 
impardonable  pendantry  to  attempt  any  further  review  of 
the  aothoritieB  upon  this  question.  The  Law  of  the  case 
has  been  exhausted  by  BUhap  on  Marriage  and  Divorce  and 
other  text-writers,  and  in  the  adjudicated  cases  in  England 
and  this  country. 

Set  Dalrymple  v%.  DabrympU^  4  Engh  Eeo.  Rep^  485  ; 
The  Queen  v9.  MiUis,  10  Clark  ^  Finnelly,  534 ;  6  Hal- 
ited's  K  J.  Bep.,  12  ;  2  New  H.  Bep.,  268  ;  4  Johns,  52  ; 
1  MtTlN.  Y.  Rep.,  270;  8  Paige,  574;  4  Const,  230;  6 
^tiiji,  406;  A.  K.  Marsh.,  868;  2  Vermont,  157;  12  lb. 
«96;  20  lb.,  382;  1  Yerg,  177;  2  lb.,  59;  6  Ala.,  765; 
1  Ear.  Sf  McH.,  152  ;  2  Cal.  Bep.,  503  ;  1  Louisianna., 
68;  4i6.,  347;  6 /ft.,  468. 

I  would  remark  that  the  caoe  in  10  Clark  ^  Finnelly  oc- 
eupies  374  pages  of  the  Yolume  ! 

The  conclusions  to  be  deduced  from  the  whole  matter  are 
these :  That  marriage  is  founded  in  the  law  of  nature,  and 
is  anterior  to  all  human  law  ;  that  in  society  it  is  a  civil  con- 
tract ;  that  if  the  contract  is  per  verba  de  presenti — ^that  is, 
I  take  you  to  be  my  wife,  and  I  take  you  to  be  my  husband — 
though  it  be  not  consummated  by  cohabitation,  or  if  it  be 
made  per  verba  deftUuro,  and  be  consummated,  it  amounts 
to  a  valid  marriage,  in  the  absence  of  all  municipal  regula- 
tiGDs  to  the  contrary ;  and  that  notwithstanding  there  be 
Statutes  directing  a  license  to  issue,  as  in  this  State,  and  in- 
Sieting  a  penalty  on  any  minister  or  magistrate  who  shall 
mite  the  parties  in  wedlock,  without  such  license,  yet,  in 
the  absence  of  any  positive .  enactment,  declaring  that  all 
marriages  not  celebrated  in  the  prescribed  form,  shall  be 
void ;  a  marriage  deliberately  and  intentionally  entered  into 
hy  the  parties,  who  are  able  to  contract  according  to  the 
riikt  of  the  Cc«imon  Law,  without  conforming  to  the  enact- 
ment, is  still  a  valid  marriage. 

And  this  ia  the  opinion  of  Chancellor  Kent,  2  Com.,  90-91 
Judjft  Beeve,  Dam.  Bel,  2  9d.  1857,  note  page  199,  and 
Prif.  QrunUaf,  2  JSv.  513,  and  notes. 

In  MaSBachusetts  it  is  provided  by  Statute,  that  no  per- 
9om  bmt  Justices  of  the  Peace  and  Ministers  of  the  Gospel 
ffh«B  aslemiiixe  marriages ;  and  they  only  in  certain  speci- 
fied ciaea.  And  in  Milord  ^  Worcester,  7  Mass.  Bep.,  48, 
it  wm  heU,  thut  the  parties  themselves  were  precluded  from 
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aolemnizing  their  ova  marriage,  and  tliai  a  marriage  by  mih 
tual  agreement,  not  according  to  the  Statute,  waa  void. 

But  this  opinion,  evidently  a  departure  from  the  general  doc- 
trine, and  distaeteful  to  the  public  sentiment,  was  overruled  in 
the  subsequent  case  of  Parben «««.  Harvey ^  1  QregB  Rep*^  119. 

For  the  policy  of  this  Law  we  are  not  responsible.  It  is 
for  the  Legislature  to  change  it,  should  it  see  fit  to  do  so. 
In  this  State,  no  marriage,  within  our  knowledge,  has  beea 
declared  a  nullity  because  the  statutory  regulations  were 
not  complied  with,  and  while  the  Law  inflicts  penalties  upon 
the  celeorator,  it  has  cautiously  abstained  from  interfering 
with  the  marriage  itself. 

For  myself,  x  approve  the  Law  as  it  is.  True,  it  will  be 
sometimes  abused.  What  human  institution  is  not  ?  Bare- 
ly, however,  will  the  parties  forego  the  benefits  resulting 
from  a  compliance  with  the  Statute.  It  adds  so  much  both 
to  the  respectability  as  well  as  the  security  of  the  contract. 

I  have  never  known  of  a  self-solemniaed  marriage.  But  sup- 
pose such  should  occur:  better,  far,  for  the  parties,  espeoialiy 
the  female,  that  the  Law  should  be  as  it  is.  Her  honor  is 
saved,  and  diis  is  worth  more  than  everythinff,  even  life  itsdi 
All  other  contracts  may  be  rescinded,  and  the  parties  re- 
stored to  their  former  condition ;  marriage  cannot  be  undone. 

Why  does  the  Law,  in  utter  disregard  of  what  eeems  to 
be  the  usual  protection  and  restraint,  thrown  around  the  in- 
experience and  imprudence  of  infancy,  allow  infants — the 
male  at  fourteen  and  the  female  at  twelve — ^to  enter  into  die 
binding  contract  of  marriage  ?     It  is  at  this  age  the  sexual 
passions  are  usually  developed,  and  the  Law,  with  a  wise 
forethought,  looking  beyond  exceptional  cases,  and  to  the 
general  interests  of  society,  to  guard  against  the  manifold 
evils  which  would  result  from   illicit  intercourse,    deelares 
even  infants  capable  of  forming  this  relation. 

The  greatest  amount  of  domestic  discontent  and  diaeord 
I  have  ev^  known,  was  produeed  by  a  marriage  celebrated 
under  a  license,  regularly  issued,  and  by  an  officiating  mag- 
istrate duly  authorized  to  perform  the  ceremony. 

But,  I  repeat,  let  our  rulers  take  action  upon  this  meat 
difficult  and  delicate  subject,  if,  in  their  iudgmeat,  the  good 
of  the  community  demands  it.  It  is  a  disgrace  to  th»  invi* 
lization  of  the  age  to  condemn  Courts  for  lihe  real 
nary  defects  of  the  Law. 
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LUC  .\S  et  al  vs.  LUCAS. 

1.  That  relief  wiH  be  granted  from  a  mialake  as  to  the  legal  efieot  of  an  tostru- 
ment,  tsr  law^  »ettlecl  by  a^jndicatioiia  of  Ibis  CoQit  and  by  Statute. 

2.  The  evideane  sbowa  such  a  mistake  ia  the  verdict  in  this  case. 

8.  A  motion  to  set  aside  a  verdict  and  reinstate  the  case,  is  equivalent  to  a  mo- 
tioa  for  a  new  trial,  and  ib  a  proper  remedy  for  a  mistake  in  the  verdict. 

4.  The  nominated  executor  and  propounder  of  a  Will  is  a  legal  party  on  be- 
half of  the  legatees,  to  conduct  the  litigation  involved  in  a  caveat  to  the  Will, 
from  the  beginning  to  a  final  adjudication. 

Motion  to  set  aside  verdict,  &c.  Decision  by  Jndge  Caba- 
17ISS,  at  the  Augnst  Term,  1859,  of  Monroe  Superior  Court. 

This  motion  was  predicated  upon  an  alleged  misunderstand- 
ing and  mistake  as  to  the  terms  and  effects  of  an  agreement 
made  by  the  parties  and  their  attorneys,  to  settle  and  termi* 
nate  the  litigation  and  controrersy  which  had  been  long  pend- 
ing, relative  to  the  estate  and  wills,  or  papers  propounded  as 
villd,  of  the  late  Littleberry  Lucas,  deceased. 

The  agreement  and  consent  sent  up  were  as  follows : 


'*  Javbb  M.  Parsons  and  wife, 
-"EuA  Halstjbjs  and  wifb,  and 
"  Psoor  IiDGA«,  ipropounders, 

^GiKcinrAimB  M.  Lucas,  caveator. 


Caveat,  in  Monroe  Su- 
perior Court.  On 
Appeal. 


V 


jU 


t« 


CiscijrKATBDB  M.  LucAS,  propoundcr,  ^ 

t}«.  I  Caveat,  in  Monroe 

Jaii£S  M.  Paabocks  and  ^ife,  >     Superior    Court. 


-"EuA  Halstxik  and  wxf£,  and 
^'IhioaY  LucAiS,  caveators. 


On  Appeal. 


"  It  is  herebjr  arreed  tby  the  parties  to  the  above  stated 
•cases,  that  C  M.  Lucas  .-shall  qualify  as  executor  on  that  por- 
tion of  ihe  Will  of  1845,  set  lup  by  the  verdict  of  the  Jury, 
io-wit:  a|»arrtof  tfae  14fli  dtem  of  said  Will,  and  that  ms 
•qaalifieation  akaU  only  extend  to  the  property,  to-wit :  the 
land  and  /negroes  specified  in  said  [part  .of  said  item  of  said 
Win,  and  shall  not  include  any  increase  .of  said  .negroes  bom 
siaoe  «the  .OKeoatiQn  of  aaad  W:U1. 
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^^  It  is  further  agreed  that  Mrs.  Peggy  Lucas,  C.  M.  Lucas 
and  James  M.  Parsons  shall,  or  may  qualify  as  administra- 
tors on  the  balance  of  the  estate  of  Littleberry  Lucas,  to* 
wit :  all  of  said  estate  not  included  in  the  foregoing  and  first 
item  of  this  agreement,  and  that  neither  or  all  of  them  will 
charge  for  commissions  or  services  as  administrators  and  ad- 
mioiftratrix. 

^^It  is  further  agreed  that  any  advancement  made  by  Lit- 
tleberry Lucas  in  his  life-time  to  either  or  any  of  his  children 
shall  be  estimated  in  the  division  of  said  estate,  and  that  the 
negroes  that  have  been  received  from  said  Littleberry  Lucas 
by  either  or  any  of  his  children,  shall  and  may  be  kept  bj 
those  to  whom  they  have  been  respectively  loaned,  but  that 
the  same,  together  with  their  increase,  shall  be  appraised 
with  the  balance  of  said  estate,  and  counted  and  estimated  in 
the  division  of  the  same. 

^^Itis  further  agreed  that  all  of  said  estate,  excepting 
what  is  specified  in  said  first  item  of  this  agreement,  includ- 
ing all  the  increase  of  said  negroes  in  said  item  mentioned 
since  the  execution  of  said  Will,  shall  be  equally  divided  be- 
tween Mrs.  Peggy  Lucas,  the  wife,  and  the  three  children  of 
said  Littleberry,  having  reference  always  in  said  division  to 
the  third  item  of  this  agreement. 

''It  is  further  agreed  that  the  costs  of  both  of  said  cases, 
including  witnesses'  costs  and  all  cost  in  the  Court  of.  Ordi- 
nary, the  Superior  Court  and  Supreme  Court,  which  have 
been  paid  by  either  party,  or  remains  to  be  paid,  shall  be 
paid  out  of  said  estate. 

''  It  is  further  agreed  that  the  respective  parties  litigant 
shall  be  reimbursed  out  of  said  estate  the  sum  of  five  thousand 
dollars  for  counsel  fees. 

''It  is  further  agreed  that  this  agreement  be  entered  ou 
the  Minutes  of  the  Court  for  the  convenient  reference  of  all 
parties  interested. " 

[Signed  by  the  attorneys  for  plaintifis  and  defendant.! 

Appended  to  the  agreement  is  the  14th  item  of  the  WuL 

The  following  is  the  verdict  taken  and  entered  under  tbe 
foregoing  agreement,  after  stating  the  cases  as  first  abowe 
stated,  vis : 

"  We,  the  Jury,  find  that  the  14th  item  of  the  Will  of  Mtgr» 
1845,  in  fjftvor  of  James  T.  Lucas,  Love  P.  Lucas,  and 


ATLANTA,  MARCH  TERM,  1860.  193 

Lueas  §t  ai.  tf».  Lucas. 

Pajette  W.  Lucas,  as  far  as  the  same  is  bequeathed  to  them, 
the  laud  and  negroes  specified  in  said  item,  and  the  appoint- 
ment of  Cincinnatus  M.  Lucas  as  executor  to  execute  the 
said  portion  of  said  item,  is  the  true  last  Will  and  testament 
of  Littleberry  Lucas,  deceased,  and  we  hereby  set  up  the 
same,  and  set  aside  the  balance  of  said  Will.  We  further 
find  that  said  Littleberry  Lucas  died  intestate  as  to  the  bal- 
ance of  his  estate. 
(Signed)  "  L,  B.  ALEXANDER,  Foreman." 

The  alleged  mistake  was  in  this :  That  the  agreement  and 
Terdict  as  entered  into  and  rendered  as  above,  in  setting  up 
the  14th  item  of  the  Will  as  to  the  land  and  negroes  therein 
deTiaed  and  bequeathed  to  the  children  of  Cincinnatus  Lu- 
cas, carried  to,  or  vested  in  them  the  rents  and  profits  of  said 
land  and  negroes  since  the  death  of  testator,  whereas  it  was 
the  intention  of  the  attorneys  representing  Peggy  Lucas, 
Parsons  and  Halstein  to  give  the  corpus  ;  that  is,  the  land 
and  negroes,  but  not  the  rents  and  profits  aforesaid,  but  that 
these  snould  fall  to  the  estate  undisposed  of,  and  be  equally 
divided  amongst  the  heirs  at  law. 

Counsel  for  the  plaintifis  in  error  in  the  Court  below,  in 
the  progress  of  the  case  there,  submitted  this  proposition  as, 
or  in  evidence :  ^^  We  propose  to  insert  in  the  written  agree- 
ment, or  in  the  verdict,  at  the  option  of  the  other  party,  an 
item  that  the  rent  and  hire  of  the  lands  and  negroes  shall  be 
a  part  of  the  estate  of  L.  Lucas,  for  division  between  his 
heirs,  and  that  the  motion  to  set  aside  be  dismissed  on  that 
being  done." 

The  foUovring  testimony  was  submitted : 

W.  PoE  said  :  On  his  arrival  in  Forsyth,  we  found  the 
matter  under  consideration  for  a  compromise ;  himself  and 
Trippe  were  authorized  by  their  clients  to  settle  the  case  ; 
Mr.  Hill  came  in  and  joined  us,  and  read  some  propositions. 
The  first  o&r  of  negotiation  was,  the  cavetor  of  the  Will, 
1845,  offered  $20,000  in  money,  and  the  other  party  de- 
manded the  land  and  negroes  bequeathed  in  the  14th  item ; 
Parsons  said  he  did  not  like  to  allow  that,  it  was  too  much, 
but  would  yield  if  we  thought  it  best ;  renewed  the  negotia- 
tion, uid  informed  Mr.  Hill  that  we  would  yield  to  his  propo- 
sition, and  f^ve  land  and  negroes ;  the  difficulty  was  as  to 
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the  manner  of  carrying  out  the  agreement.     It  was  first  sug- 
gested  to  set  up  the  Will  of  1855,  and  in  framing  the  verdict, 
would  provide  for  vesting  the  land  and  negroes  in  the  chil- 
dren of  C.  M.  Lucas ;  Mr.  Hill  preferred  another  way ;  that 
the  14th  item  of  the  Will  should  be  set  up  to  the  extent  of 
land  and  negroes,  and  to  declare  an  intestacy  as  to  the  bal- 
ance of  the  property ;  witness  stateiLii  was  a  matter  of  form, 
but  he  had  some  feeling  on  the  sut^ect,  and  was  opposed  to 
setting  up  the  old  Will,  as  he  had  been  fighting  it  so  long, 
but  yielded,  as  the  Will  of  1855  was  but  a  declaration  of  &t 
Statute  of  Distribution  of  the  State  of  Georgia.    Agreed 
that  the  land  and  negroes  should  be  vested  in  the  childreB  in 
that  way ;  the  plan  then  was  to  frame  the  verdict  to  carry 
out  the  agreement,  and  Mr.  Hill  commenced  writing  it.   Mt. 
Trippe  not  liking  the  way  it  was  written,  then  toot  the  pa- 
per and  wrote  the  agreement  now  in  Court,  and  Mr.  Hill 
wrote  the  verdict ;  witness  got  the  Will  of  1845  and  estimated 
the  worth  of  the  negroes  and  land  from  information,  and  said 
that  caveators  were  giving  more  than  he  at  first  expected. 
Whilst  doing  this,  Mr.  Simmons  asked  what  was  to  become 
of  the  crops  which  had  been  made  on  the  land  ?  witness  re- 

5 lied,  they  would  go  with  the  estate  and  that  was  whilst 
'rippe  and  Hill  were  writing ;  witness'  view  was,  that  nettl- 
ing was  to  go  into  the  verdict  but  the  land  and  negroes,  and 
the  object  was,  to  carry  out  that  view  in  the  most  conipen- 
dious  way.  Whilst  this  was  going  on,  Mr.  Hill  said  Ik 
wanted  the  14th  item  of  the  Will  set  up,  and  had  an  objv.'C' 
in  it ;  the  verdict  and  papers  were  read,  and  in  the  Cour: 
house  the  verdict  was  signed  by  the  Jury,  and  the  agreeuun* 
by  the  parties.  Whilst  the  arrangement  was  being  mal^ 
Mr.  Trippe  was  interrupted  by  Dr.  Burney,  on  busine.^^ 
witness'  purpose  was,  to  give  the  corpus  of  the  land  and  n- 
groes,  and  nothing  more  ;  did  not  express  that  purpose  x 
Mr.  Hill,  except  inferentially ;  hire  and  rent  were  not  uv? 
tioncd  at  all,  except  by  Mr.  S.,  and  don't  know  that  Mr.  11 
heard  him ;  Simmons  was  only  counsel — not  one  of  the  i  • 
erees;  no  counsel  for  propounder  was  present  except  >i 
Hill ;  the  object  of  the  agreement  was  to  explain  the  venV.. 
the  verdict  was  to  embody  the  whole  agreement,  except . 
the  increase  of  the  negroes,  after  the  death  of  the  ttiSVA- 
was  a  matter  of  discussion. 
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R.  P.  Tbippb  said :  That  himself  and  Hill  were  together 
in  the  morning  trying  to  settle  the  cases  ;    proposed  to  give 
him  $20,000 ;  he  wanted  the  land  and  negroes  ;    estimated 
the  land  and  negroes  at  twenty- two  thousand  dollars ;    was 
urged  to  accept  that,  as  there  was  a  small  difference  between 
the  two  propositions ;  Mr,  Hill  stated  there  were  special  rea^ 
sons  why  he  wanted  the  land  and  negroes ;  witness  said  that 
the  difference  of  $2,000  was  but  $500  each  for  the  parties  ; 
it  was  a  nominal  sum;  proposed  that  the  land  and  negroes 
should  be  estimated,  and  if  Mr.  L.  was  anxious  for  his  chil* 
dren  to  have  them,  he  could  pay  them  the  difference  between 
that  extent  and  the  $20,000;   adjourned  without  coming  to 
aay  agreement ;    saw  his  client  and  he  refused  to  accede  to 
the  agreement ;  in  the  afternoon  he  and  Mr.  Poe  took  the  re- 
^onsibility  to  make  a  settlement,  and  would  meet  Mr.  Hill ; 
told  him  they  would  give  him  the  land  and  negroes.     In  the 
interview  in  the  evening,  witness  first  heard  of  the  birth  of 
negroes'  children  after  the  death  of  testator;    Mr.  Hill  said 
there  were  only  a  few :    witness  said  he  would  not  give  an** 
other  dollar;  the  question  then  arose  how  it  should  be  car- 
ried oat?  Mr.  Hill  suggested/that  we  would  make  an  award, 
declaring  an  intestacy,  and  in  the  award  give  the  children 
the  land  and  negroes ;  Mr.  Poe  suggested  setting  up  the  Will 
of  1855,  and  by  agreement,  give  them  the  land  and  negroes; 
Mr.  Hill  preferred  setting  up  that  part  of  the  14th  item  giv- 
ing them  the  land  and  negroes,  and  witness  consented  on  the 
ground  that  it  would  be  best  to  set  up  that  item,  as  it  would 
bind  all  parties  and  be  a  mere  formal  execution  q{  the  agree- 
menty  aiid  would  more  effectually  bind  the  parties ;  Mr.  Poe 
said  we  were  giving  too  much,  and  stated  the  estimated  value 
of  the  property  at  the  time;  Mr.  Hill  said  two  of  the  negroes 
were  dead  and  two  were  worthless ;  Mr.  Poe's  estimation  was 
on  20  negroes,  when  Mr.  Hill  wanted  the  negroes  born  since 
the  exeoation  of  the  Will ;  witness  replied  that  they  would 
not  mre  one  dollar  more  than  was  mentioned  in  that  item  of 
the  Will,  adding  what  was  alio  wed,  as  counsel  fees  to  C.  M. 
Lncafl^;  witness  called  attention  to  the  amount  which  was 
yielded  to  him ;  proposed  to  give  the  corpus  of  the  land  and 
negroes,  and  nothing  more ;  thought  it  was  stated  a  number 
of  timis  that  we  were  to  give  nothing  more ;   if  it  had  been 
daimad,  would  not  have  yielded  it ;  we  intended  to  draw  the 
agreement  to  carry  out  this  purpose — that  is,  to  convey  no- 

14 
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thing  but  the  land  and  negroes,  without  the  increase  of  the 
negroes,  rents  and  profits;  that  was  the  intention  of  witness 
and  all  parties,  so  far  as  witness  knew ;    rents  and  profits 
were  not  mentioned  bj  name,  but  that  was  the  intention;  the 
idea  of  rents,  issues  and  profits  did  not  occur  formally ;  when 
the  two  little  negroes  were  mentioned,  witness  said  he  would 
yield  nothing  more  than  the  land  and  negroes  mentioned  in 
the  Will ;  were  not  authorised  to  give  that  much,  but  would 
take  the  responsibility  of  doing  it;  not  exceeding  five  minutes 
after  the  agreement  was  signed,  witness  took  Mr.  Hill  aside 
and  asked  him  if  the  rents  and  profits  would  be  claimed,  and 
he  said  the  point  probably  would  not  be  raised,  but  that  Mr. 
Hall  said  it  was  a  construction  of  law ;  Mr.  Hall  had  already 
raised  the  point;    witness   asked  then  that  an  agreement 
should  be  put  down  as  they  understood  it,  and  that  he  should 
call  on  Mr.  Lucas  and  let  it  be  known  what  they  were  to  do; 
went  instantly  to  Mr.  jPoe  and  gave  notice  to  the  Clerk  not 
to  record  the  verdict;  called  the  attention  of  the  Court  to  it, 
and  sent  for  Mr.  Hill ;  witness  had  no  authority  to  go  anj 
further  than  giving  the  corpus  of  the  Jand  and  negroes ;  Mr. 
Hill  claimed,  as  the  basis  of  his  negotiation,  that  the  14th 
item  of  the  Will  should  be  set  up ;  did  not  understand  him 
to  say  that  he  would  not  come  to  any  other  agreement;  his 
proposition  was,  to  set  up  the  14th  item  ;  $10,000  was  to  be 
paid  out  of  the  estate  for  counsel  fees — $5,000  on  each  side, 
and  0.  M.  Lucas  was  to  be  executor  of  that  part  of  the  Will 
set  up,  and  an  intestacy  declared  as  to  the  balance  of  the  es- 
tate ;  and  the  reason  assigned  by  Mr.  Hill  was,  that  the  tes- 
tator intended  the  land  for  the  boys' ;  always  understood  it  to 
be  his  Will,  and  so  Mr.  Hill  claimed ;  the  first  proposition  was, 
to  set  up  the  14th  item.    In  the  afternoon  Mr.  Trippe  came 
to  Mr.  Hill  and  said  that  he  had  got  his  client  willing  to  do 
what  he  and  Mr.  Poe  would  say;  went  to  Mr.  Trippe's  room; 
Mr.  Hill  suggested  to  get  an  order  of  Court  appointing  them 
arbitrators,  and  that  their  award  be  made  the  judgment  of 
the  Court ;  Mr.  Foe  wanted  the  Will  of  1855  set  up ;    Mr. 
Trippe  suggested  a  verdict,  setting  up  that  part  of  the  Will 
of  1865  givmg  the  land  and  negroes  to  the  boys,  with  lui 
agreement  explaining  it ;  Mr.  Hill  said,  don't  let  us  have  any 
agreement  but  a  verdict ;  the  verdict  was  read  first  to  M  . 
Poe,  and  afterwards  in  the  hearing  of  all ;  Mr.  Trippe  Bug- 
gested  an  alteratioo^  and  made  an  interlineation.     Alter 
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coming  into  the  Court-hoosey  an  interlineation  if  aa  made  by 
Mr.  Trippe;  agreed  upon  the  verdict ;  Mr.  Trippe  read  it  to 
tbe  Jarj,  and  it  was  signed ;  during  all  the  time  of  the  ne- 
gotiation, the  rents,  issues  and  profits  were  not  mentioned  hj 
Mr.  Trippe,  or  in  his  hearing;  while  writing  the  agreement, 
Xr.  Rill  wft3  taunting  witness  about  writing  so  long  an  agree- 
iBent;  the  object  was,  to  cover  everything,  and  to  give  only 
tie  eorfus. 
T.  J.  Simmons  corroborates  the  testimony  of  Messrs.  Poe 
hi  Tnppe^  so  far  as  the  conversation  in  Trippe's  office ;  in- 
tended to  give  the  land  and  negroes  estimated  at  $22,000  or 
f2^000;  did  not  know  that  anything  more  would  be  claim- 
ed, until  it  was  mentioned  after  the  verdict ;  nothing  was 
^d  about  rents  and  profits  ;  witness  mentioned  the  crops  to 
Mr.  Poe ;  Mr.  Hill  objected  to  the  increase  of  the  negroes 
^ng  excluded,  and  said  if  Dr.  Parsons  claimed  them,  he 
»ouW  pay  one-half;  finally  agreed  to  the  little  negroes,  be- 
cause it  was  a  small  amount;  Mr.  Trippe  positively  refused 
^ojield  anything  but  the  land  and  negroes. 

Defendant's  evidence. 

hrehtion  to  the  settlement  of  the  issues  to  the  Will  of 
Lhtleberry  Lucas,  deceased,  B.  H.  Hill  said :    During  the 
^^gment  of  the  case  before  the  Supreme  Court,  His  Honor 
"I^^dge  Lumpkin  asked  why  the  case  could  not  be  settled,  as 
'■'.  M,  Lncas  had  offered  to  surrender  the  notes  and  money 
^'^r  diTision,  and  the  accumulation  of  these  formed  the  pre- 
tence for  the  necessity  of  making  the  new  Will,  or  something 
to  this  effect.     As  counsel  for  C.  M.  Lucas,  I  immediately 
replied,  1  waa  ready  to  make  that  settlement.     A  few  weeks 
*5?V^  wcwed  intimation  that  the  propounders  of  the  Will  of 
1^5o  were  wilBng  to  pay  the  children  of  0.  M.  Lucas'  lega- 
>e5.  under  tlie  Will  of  1845,  the  sum  of  $20,000,  and  allow 
ertain  oomttel  fees  and  costs  to  be  paid  out  of  the  coming 
^Dd,  Bod  divide  the  balance.     I  replied  that  I  thought  the 
v»e  was  one  which  oueht  to  be  settled,  and  that  I  was  wili- 
er to  settle  on  prmeiple ;  and  that  while  I  thought  the  money 
ki  notes  Ottht  to  be  divided,  I  also  thought  the  specific  leg- 
^^  m  the  nfk\  o£  1845  to  C.  M.  Lucas'  children  ouffht  to 
'  ^^t  up.    When  I  arrived  here  in  Forsyth,  I  learned  the 
▼w  raferred  to  me  for  settlement  in  behalf  of  Lucas, 
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and  to  Col.  Trippe  on  the  other  side.     On  Monday  moroing. 
I  called  on  Col.  Trippe,  and,  in  the  first  place,  asked  him  if 
he  bad  plenary  power  to  settle  the  cases  ?     He  replied,  he 
did  not,  but  had  restricted  power,  and  that  he  could  only  Bet* 
tie  on  the  terms  above  mentioned.     I  told  Col.  Trippe  tnat  I 
was  authorized  to  settle,  but  I  was  unwilling  to  settle  except 
on  principles  of  right,  as  I  conceived  them,  and  that  I 
thought  tne  notes  and  money  ought  to  be  divided,  and  that 
as  much  should  be  applied  out  of  the  estate  to  pay  the  comh 
sel  fees  of  C.  M.  Lucas  as  the  fees  of  the  other  side  ought  to 
have  amounted  to ;  that  I  thought  the  whole  of  the  14th  item 
of  the  Will  of  1845  ought  to  be  set  up  and  distinctly  stated, 
for  the  reasons  then  given  ;  that  whatever  the  children  of  Ct 
M.  Lucas  received,  must  be  received  as  a  specific  legMjy 
without  being  subject  to  appraisement  under  the  Will  of  iB4£L 
(As  to  what  was  said  on  the  question  of  advancement,  need 
not  be  mentioned,  as  it  is  not  involved.)   Remarks  were  then 
made  as  to  the  value  of  the  land  and  negroes,  and  by  ^^^' 
mating  the  land  at  $10,000  and  the  negroes  at  about  (TOO 
per  head,  we  thought  the  value  would  be  $22,000  or  $23,000, 
and  the  other  items  mentioned  in  the  14th  item  of  said  Will 
would  increase  it  a  few  thousand.     Col.  Trippe  asked  me  if 
I  thought  the  increase  of  the  negroes  passed  under  the  Will? 
I  replied  that  I  thought  the  increase,  prior  to  the  death  oi 
the  testator,  did  not  pass.    Mr.  Trippe  had  an  interview  wiUi 
Mr.  Parsons,  who  happened  in,  and  on  returninff,  said  to  me 
he  was  positively  prohibited  from  doing  more  tnan  he  bad 
proposed.     I  told  him  I  thought  he  could  inform  his  client  of 
the  nature  of  my  position,  and  at  least  get  their  views  on  it. 
He  said  he  did  not  see  why  they  should  seriously  object  V) 
acceding  to  my  proposition,  as  far  as  the  land  and  negroes 
were  concerned,  but  he  did  not  think  they  could  be  btonf^t 
to  agree  to  the  balance  of  the  14th  item.    I  said  I  nugbt 

f*ve  up  $1,000  for  ditching,  &c.,  but  that  I  doubted  .^be^t 
would  yield  any  other  pomt,  but  at  all  events,  see  his.  clients 
and  see  what  they  would  do ;    I  made  my  propositipn,  and 
now  wanted  to  hear  from  his  side.     About  10  o*clodk  CoL 
Trippe  called  at  my  room  and  said  he  could  do  nothing  with 
them  men,  or  they  would  do  nothing  more,  and    I  implied. 
Very  Well,  and  Col.  Trippe  iifvuediately  left.  I  infonaed  Kr* 
Lucas  of  the  result,  and  he  expressed  ^himself  ssttiafied,  an^ 
the  case  could  ^o  on.    After  I  came  into  Conct-lioiafley  C6L 
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Trippe  eame  and  took  me  out  and  said  his  clients  had  finally 
ftgreed  to  do  anything  he  and  Mr.  Poe  should  agree  to.    I 
mi  bim  what  he  thought  he  and  Mr.  Poe  would  agree  to  ? 
He  said  be  thought  they  would  give  us  the  land  and  negroes 
uder  the  14th  item,  but  as  I  was  of  opinion  that  the  increase 
of  the  negroes  did  not  legally  pass  under  the  Will,  I  must 
agree  to  so  express  it.     1  told  him  I  thought  the  increase  be- 
tm  the  death  of  the  testator  did  not  pass,  but  the  increase 
stter  bis  death  did  pass,  as  the  Will  took  effect  at  his  death, 
sad  I  thoi^ht  the  Will  ought  to  hare  its  legal  effect.     He 
Btid  his  client  would  not  agree  to  it,  and  the  increase  of  the 
ocgroes  must  be  excepted.      I  told  him  to  go  and  get  Mr. 
Poe,  and  we  would  go  to  his  office  and  see  if  he  could  draw 
^  so  agreement  that  would  suit  us.     When  we  ffot  to  Col. 
Tinppe's  office,  we  discussed  as  to  the  best  method  of  having 
^  sgreement  effectively  carried  out.     I  suggested  that  we 
€&ter  into  an  agreement  stating  the  terms  of  the  settlement, 
and  then,  by  an  order  of  the  Court,  have  the  whole  matter  re- 
ferred to  our  discretionary  arbitrament,  and  then  we  could 
|Bske  our  agreement  our  award^  and  return  it  at  once  as  the  ' 
judgment  of  the  Court.    Col.  Triope  suggested,  that  as  to  the 
portiwi  of  the  Will  of  1846,  whicli  was  to  be  set  up,  the  bet- 
^  plan  might  be  to  take  a  verdict,  and  that  the  other  appli- 
cation might  be  dismissed,  and  the  other  points  about  costs, 
/•ryers'feea,  increase  of  negroes,  &c.,  could  be  embodied  in 
•a  agreement.      Col.  Poe  agreed  with  Col.  Trippe,  and  I  at 
OBce  agreed  to  the  plan ;  whereupob,  I  commenced  to  draw 
*>\  agreement,  and  drew  the  first  item,  which  Col.   Trippe 
md  ooglit  not  to  be  in  the  agreement,  as  it  would  be  covered 
by  the  verdict,  and  it  was,  but  not  to  specify  in  writing  that 
▼^  agreed  to  a  verdict,  &c.     I  assented,*  and  commenced  to 
'^rite  the  next  item.     He  said  that  was  also  covered  by  the 
verdict     I  then  said  I  did  not  really  see  that  it  was  ncces- 
•^^  to  have  any  written  agreement,  but  let  us  write  a  verdict 
Mid  settle  aB  by  the  vtjrdict.    Col.  Trippe  preferred  an  agree- 
ment for  explieitness  on  some  points.     He  then  commenced 
and  drew  Ae  agreement,  and  l  drew  the  verdict.     I  read  the 
rerdiet,  and  Mr.  Poe  assented  to  it.     Col.  Trippe,  after  fin- 
ishing the  aoeement,  took  the  verdict  and  read  it,  and  sug- 
;^»ted  tlie  iteration  appearing  by  the  first  interjllneation, 
ukd  wUeh  was  at  once  assented  to  as  not  altering  the  meaning- 
^^nL  Srippe  ilwfi  'Mi^  the  ^gre^ment  'h^  had  drawn,  and  HL 
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objected  to  the  portion  excladhig  from,  the  effect  of  the  Will 
the  increase  of  the  negroes  born  after  the  death  of  the  testa- 
tor, and  said  I  surely  could  not  think  his  client  would  in- 
sist on  it ;  that  he  ousht  to  leave  them  to  pass  by  the  usual 
construction  of  the  mil,  and  that  if  his  client  really^  after 
understanding  it,  insisted  on  taking  these  infantSi  to  mrite 
me  the  fact,  and  I  would  pay  half  their  value  myself*  Col. 
l)rippe  said  the  infants  would  not  be  taken  awav,  but  that  G. 
M.  Lucas  could  pay  for  them  in  the  division  ana  let  the  beys 
have  them.  I  then  said  it  was  a  small  matter  .any  way,  and 
though  I  thought  it  was  wron^I  would  let  it  go  and  agree 
to  the  agreement  as  it  stood.  But. the  verdict  and  agreement 
were  then  assented  to,  and,  by  agreement,  it  was  to  be  en- 
tered on  the  Minutes  of  the  Court  for  reference^  and  I  added 
that  to  the  agreement  at  Col.  Trippe's  suggestion,  and  il  wai 
read  and  agreed  to.  We  came  on  to  the  Court-house,  a&d  I 
showed  the  verdict  agreed  on  to  my  associate  counsel.  Col. 
Hunter,  suggested  the  additional  words  of  the  seeond  iater- 
'  lineation,  and  set  aside  the  balance  of  said  Will.  CoK  Hun- 
ter suggested  that  we  add,  and  we  set  aside  the  Will  of  1855. 
Col.  Trippe  said  this  was  unnecessary,  as  an  intestacy  was 
declared,  and  it  would  not  alter  it  to  add  those  words,  and  he 
would  object  to  it,  and  said  we  ou^ht  to  be  satisfied  with  it 
as  it  stood.  I  thought  so  too,  and  said  to  Col.  Hunter,  that 
I  did  not  think  the  words  suggested  at  all  necessary.  The 
Court  was  informed  that  we  nad  agreed  on  a  verdict,  and 
asked  for  a  Jury,  The  first  twelve  were  ordered  down,  and 
Col.  Trippe  read  the  verdict  to  the  Jury,  and  it  was  signed 
and  haocied  to  the  Clerk.  At  no  time  during  the  negotia- 
tion was  the  question  of  hire  and  rent  mentioned,  either  by 
Mr.  Poe  or  Col.  Trippe,  or  myself.  I  will  add,  the  yerdict 
is  precisely  as  it  was  agreed  on:  nothing  is  inserted  which 
ought  to  be  omitted,  and  nothing  is  omitted  which  was  to  be 
inserted ;  if  the  hire  and  rent  are  to  go  to  the  estate,  and  not 
the  legatees,  the  place  to  insert  it  is  the  agreement,  and  not 
the  verdict ;  there  was  c^tainly  no  intention  to  limil  the  ef- 
fect of  the  verdict  in  the  verdict  itself,  but  that  was  to  be  set 
up  in  the  14th  item  as  it  now  expresses  it,  &e* 

QrOH-€^caminaiion  of  Mr.  HiU  ijf.ifovani$. 

Mr,  T.  said  they  would  give  the  negroes  mentioned  im  the 
\li\k  i^ei9#  fVa  ^^  disagree beftir0  dtnneiv  thf  daTemee 
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was  |I,OO0 ;  in  the  morning  estimated  the  negroes  at  alK)a^ 

14,000;  the  land  at  $8,000;  told  Mr.  T.to  see  his  client  and 

see  if  be  would  give  the  land  and  negroes;'  nothing  was  8ai4 

about  corpus  rentd  and  profits  ;  witness  has  no  doubt  the  ^b* 

kct  ofMr.  T.,  in  making  up  the  sum  to  pay  the  difference 

between  920,000  and  $2§,000,  was  to  give  a  specific  sum  for 

the  pnipose  of  making  the  settlement;    when  talking  about  * 

the  mfant  ne^oes,  Mr.  Trippe  said  he  would  not  giye  one  ' 

dollar  more  than  he  had  proposed ;  if  a  proposition  had  been  - 

made  to  exclude  the  profits  of  the  land  and  negroes,  witness 

would  have  objected,  out  can't  say  but  he  mightliave yielded; 

can't  say  but  he  might  have  thought  of  the  rents  and  profits 

at  some  time  during  the  negotiation ;  think  they  would  ,nol 

b&ve  included  the  rents  anoprofits,  if  it  had  occurred.    When 

that  part  of  Mr.  Hill's  written  testimony  was  read,  in  which 

he  BMed  that  Mr.  Trippe  said  he  thought  they  would  g^ve 

the  negroes  and  land  under  the  14th  item,  he  was  asked  by 

Mr.  Trippe  if  he  said,  '^  under  the  14th  item,'*  or,  ^^  the  land 

and  negroes  mentioned  in  the  14th  item  ?"  and  Mr.  Hill  re- 

plied;  *^  the  expression  was,  the  land  and  negroes  mentionei 

in  the  14th  item.*' 

After  hearing  said  testimony,  the  Court  refused  to  gcput 
sud  motion,  and  overruled  the  same,  on  the  ground  that  the 
Court  have  no  right  to  correct  the  alleged  mistake  or  to  mi- 
tertain  jurisdiction  of  the  question  in  the  form  of  proceeding. 
To  which  counsel  for  movants  excepted,  and  counsel  for  mov* 
ants,  on  this  the  16th  day  of  November,  1859,  (being  witliin 
^iattj  days  from  the  adjournment  of  said  Term  of  said  Court,) 
teiuler  their  bill  of  exceptions,  and  say  the  Court  erred  in 
^^^^tnung  to  grant  said  motion,  and  in  overruling  the  same. 
And  as  the  facts  do  not  appear  on  record,  the  movants  prar 
that  this  foregoing  may  be  signed  and  certified  as  their  biu 
of  exceptions  in  our  case,  according  to  the  provisions  of  the 
Statute  in  such  cases  made  and  provided. 

R.  P.  IBIPPE, 
Movant's  Att'y. 

Tjlipps  k  Pos,  for  plaintiffs  in  error. 

B.  H.  Hii«i^  contra. 

Bg  ike  C$>isr(^-STKPHnKfl)  J.,  delivering  the  opinion. 
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littleberrr  LaoM  dli^d,  Iflttfiiig  tiro  Wills-*-<me  ezeoated 
iu  1845,  and  the  other  in  1855.     Cincinnatas  Lttoas,  the  de- 
'  fcindatit  in  error,  being  the  nominated  executor  of  the  oldi^ 
Will,  propounded  it  for  probate,  and  the  plaintiffii  in  errcnr 
''  'propounded  the  other^  each  party  entering  a  caveat  tkg^inBt 
the  probate  proposed  by  the  other  party.     When  the  two 
'^''.  oases  thus  made  stood  for  trial  on  the  appeal,  the  parties, 
^' '  throngh  certain  of  their  counsel,  Mr.  Hill  lor  the  deiendant 
'^  in  error,  and  Messrs.  Trippe  &  Poe  for  the  plaintiffs,  entered 
'^  into  tf  negotiation  for  a  settlemeixt  of  the  whole  litigation. 
'^  Hie  xi^gotiation  resulted' in  the  taking  of  an  agreed  verdict, 
''   accompanied  by  an  explanatory  paper,  the  verdict  written 
^'hy  Mr.  Hill,  and  the  explanatory  paper  by  Mr..  Trippe. 
-  mthin  a  few  minutes  after  the  verdict  hod  been  taken,  the 
^  plaintiffs  moved  to  set  it  aside  on  the  ground  that,  by  their 
*'  mistake  of  its  legal  eilbct,  the  verdict,  with  the  explanatory 
^  paper,  had  been  so  framed  as  not  to  carry  out  the  triie  settle- 
'  ^nt  to  which  they  had  agreed.     The  defen4ant  met  tliis  mo- 
\  tion  with  four  objections:  First,  th^t  the  ground  on  which  it 
^  is  fotmded  is  not  good  in  Law,  if  true  in  £ct.     Second^  that 
'it  is  not  true  in  fact.     Third,  that  the  proper  remedy  is  not 
^  a  motion  to  set  Hside  th^  verdict,  but  a  bill  to  reform  the 
agreement  on  which  the  verdict  is  founded.    Fourth,  that  the 
'  minor  children  of  Cincinnatus  Lucas  have  an  interest  in  the 
"  Verdict,  and  are  not  legally  represented  before  the  Court. 
f  The  ptesiding  Jixdge  sustained  tne  third  objection,  and  over- 
*  rtdea  the  motion.     We  think  all  of  the  objections  are  iMid, 
* '  ipid  that  the  motion  ought  to  have  been  granted. 
'^      1,  The  principle  of  granting  relief  from  a  mistake  aa  to 
^  the  legal  effect  of  an  instrument,  is  established  by  repeated 
'"  adjudications  of  this  Court,  and  also  by  Statute.  *  An  Act  of 
1858,  {tee  AcU  of  that  year^  p,  74,)  in  attempting  to  do  aev- 
'  eral  things,  does  accomplish  this:  it  converts  into  Statutes, 
'  ft-om  the  time  of  its  passage,  all  such  decisions  of  this  Court 
"  as  had  been  made  before  its  passage,  with  the  conpurrenoe  of 
a  full  Bench.   H^ow,  the  cas^  of  Wyehe  and  wife  V9.  Oreeney 
in  11  Q-a.  Mep.y  159,  and  again  in  16  &a.  Rep.^  49,    had 
been  decided  ny  a  unanimous  full  Bench  Ions  before  the  pas- 
sage of  that  Act ;  and  the  very  point  decide  iu  i^  ip  the 
pmciple  in  question.     In  that  case,  a  man  made  a  deed  of 
gift  to  his  married  daughter  and  ^^  her  issue,"  yifqirfiiy  to 
give  her  an  estate  for  Ufe  with  remainder  to  her '  cIuku^u^ 
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tnd  Bomosing  tlmt  the  words  he  had  U8e(l  would  have  that 
kgtl  mscl.  The  legftl  elRect  of  the  instnitnent  wa«^  of 
Mnizse,  to  rest  the  whde  estate  iiDinediately  in  the  husband 
€f  the  woman;  but  the  Court  held  that  it  ought  to  be  so  re- 
ftnned  aa  to  oasry  out  the  true  intention  of  giving  to  her  for 
life,  with  ramainder  to  her  children.  The  principle  is,  that 
where  there  is  a  diflbrence  between  the  legal  effect  produced 
\tj  the  words/ and  the  effect  intended  to  be  produced  by  them, 
the  W0rda,  witk  their  mistaken  effect,  shall  yield,  and  the 
trae  latenikm  shad  prevail. 

2«  Did  the  parties  mistake  the  legal  effect  of  the  verdict 
in  this  caae?  The  verdict  sets  up  as  a  wi%  a  part  of  the 
14th  item  of  the  Will  of  1845,  giving  certain  land  and  ne- 
groes to  the  children  of  Cinoinnatus  Lucas,  and  then  declares 
la  intestBoy  M  to  the  rest  of  the  estate.  This  gives  the  land 
and  negroea  at  the  Witt  gives  them ;  that  is,  from  the  time 
of  the  teatator'a  death,  with  t^e  natural  increase  of  the  ne- 
groes from  that  time,  and  with  eight  thousand  dollars  of  rent 
and  hirt  which  had'acemed  between  that  time  and  the  time 
of  the  Bettlement.  The  explanatory  paper  excepts  thfe  natu- 
ral inerease  of  the  negroes  ^om  this  efiect  of  the  verdict,  but 
is  siknt  as  to  the  rent  -anfd  hire.  The  verdict,  therefore, 
gmsthe  Lucas  children  the  land  and  negroes  named  in  that 
MTt  of  the  Will  which  is  set  up,  together  with  the  rent  and 
hire.  Kow,  we  think  it  is  perfectly  clear  that  the  settlement 
which  was  inUnded  to  bo  carried  out  by  this  verdict,  gives 
these  chiklreB  only  the  land  and  negroes  as  they  stood  at  the 
timeof  the  settlement,  without  any  precedent  rent  or  hire. 
The  history  of  the  negotiation,  as  given  by  all  three  of  the 
negotialions,  pronres  this  beyond  all  doubt.  Mr.  Trippe 
opaaed  the  negotiation  by  offering  Mir.  Rill  a  round  sum  of 
twenty  thousand  dollars  for  th^  Lucas  children.  Mr.  Hill 
rejeeled  the  offer,  and  made  a  preposition  of  his  own,  which 
waa  very  iMch  disDOSsed  and  finally  accepted  by  the  other 
flsde.  Thsiqaeatioii,  Wh4t  waa  that  proposition  ?  covers  the 
whole  dispute.  It  hi  important  to  remark,  that  it  covered 
che  whok  estate  of  whish  tbb  rent  and  hbre  were  a  known 

a  oevtsdn  spediod  part  to  the  Lucas  children, 
aU  ike  lest  of  It,  -wnhsat  ^speeifi^tion,  to  the  heirs  at 
kv»  Viider  this  pi^ieposHiott,  therd-  cannot  be  ah  absence 
€0t  lateatHNi  as  to  mMffkrt*<£  the  estate,  TTnder  it,  the  rent 
aad  Ura  w«m  mUmkd  w  gn  4Mi%T  to  the  Lucas  children  or 
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to  the  heirs  at  tiaw,  and  to  tl|e  heirs  at  Iaw  for  laek  of  spe- 
cification, unless  ifUended  to  be  included  in  the  tpeoifioalion 
of  what  goes  to  the  children.    It  is  a  dinsion  of  a  whole, 
consisting  of  many  parts,  by  oanying  certain  parts  ofver  a 
line  for  one  set  of  persons,  and  leaving  the  remainder  for  an- 
other set  of  persons.     The  intention  is  to  divide  the  whole, 
and  whatever  is  not  intended. to  be  carried  over  the  line,  is 
intended  to  be  left.     The  only  question,  th^n,  is,   What  was 
intended  to  be  included  in  that  part  of  Mr.  Hill's  prweaition 
which  was  for  the  benefit  of  the  Lucas  children  s    Ha  savs 
the  terms  of  his  proposition  were>  that  he  would  take  the 
land  and  negroes  unaer  the  14tli  item  of  the  Will  of  1S15. 
Now,  the  legal  effect  pf  these  terms,  in  which  he  says  he  eom- 
municated  Us  proposition,  is  undoubtedly  to  carry  the  land 
and  negroes  at  the  Will  gives  them  ;  that  is,  from  Ae  lime 
of  the  testator's  death;  but  it  is  demonelrable  from  llto  dis* 
cussion  and  treatment  of  this  proposition  by  tike  negotietcrs, 
Mr.  Hill  included,  that  he  himself  did '  not  maon  suu     Hey 
all  discussed  it,  went  into  a  valuation  of  it,  and  agreed  to  it, 
as  a  proposition  embracing  only  the  land  and  negroea  men- 
tioned in  the  14th  item,  as  the^  stood  at  die  tim$  of  the  ne- 
^foliation.    They  valued  the  land  and  negroes  at  twen^-two 
thousand  dollars,  as  they  stood  at  the  time,  and  tbey  were 
valuing  them  oi  embraced  in  ike  prcpaeitum*    Thej  tiiere- 
fore  treated  and  eonsidered  the  proposition  as  embrmeittg  tiie 
land  and  negroes  only  as  they  stood  at  the  time  of  the  aego* 
tiation.     This  of  itself  is  a  conclusive  view  aa  to  what  both 
sides  intended  by  the  proposition.     Bat  again :   When  the 
valuation  had  been  made,  Mr.  Hill  urged  the  other  aide  to 
accept  his  proposition,  beeauee  it  exceMed  theiA  by  enljrteo 
thotteand  aoUare ;  that  is  to  say,  it  embraced  aptfatng  but 
the  land  .and  negroes  valued  at  twenty-two  thousand  dollars. 
The  proposition,  considered  as  embraoin^  the  oorpiiS'«iily  of 
the  land  and  negroes,  did  exceed  the  other  by  preeiaefy  two 
thousand  dollars,  and  he,  by  telling  them  that  it  exeeeded  the 
other  by  no  more  than  two  thousand  ddlara,  assured  them 
that  it  embraced  no  more  than  the  corpus  of  thehmd  mmA.  ne- 
groes.   If  it  had  embraced  the  rent'and  hire,  it  would  bwre 
exceeded  the  other  proposition  by,  not  two,  but  <€n  thowBn;n€ 
dolUr^.    He  netfotiators  taUosd  ahout  it,  estimated  it^  oom 
sidered  it|  treetea  it  and  9§t€e4  te  it  aa  ssnbnMsng  qaflh^-tl^ 
corpus  of  the  land  and  negroes  named  in  the  14th  item  ^  th» 
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Wi})  of  1845,  and  as  not  embracing  either  the  preceding  nat« 
oral  increase  of  the  negroes  or  the  preceding  rent  and  hire. 
Mr.  Hill  says  it  never  occurred  to  him  to  set  rent  and  hire. 
Messrs.  Trippe  &  Poe  saj  that  they  conceded  the  corptLSjtnd 
n$  mtn'e.    There  is  no  conflict ;  the  evidence  is  all  one  way, 
ind  it  shows  irrefragibly  that  these  negotiators  arrived  at  an 
agreement  to  settle  the  whole  estate  dv  giving  the  Lucas 
ehildren  the  corpus  only  of  the  latids  and  negroes.    Did  they 
afterwards  depart  from  that  agreement  ?    it  is  true,  they 
Dade  a  subsequent  agreement  as  to  the  mode  of  Carrying  out 
Ae  main  one,  hut  the  subsequent  agreement  was  only  ancil* 
hry  to  the  first,  intended,  not  to  vary  it,  but  to  eany  it  otU. 
In  the  subsequent  negotiation  respecting  the  proper  mode, 
Mosrs.  Trippe  k  Poe  gave  the  strongest  proof  that  they  in* 
tended  to  sanction  no  departure  from  the  agreement  already 
made,  and  thai  diey  held  the  mode  subordinate  to  the  end. 
Tliia  verdict,  as  it  now  stands,  was  proposed  as  the  best  mode 
ofeariyingoiit  the  agreed  settlement.     After  it  had  been 
diseiisBed  somewhat,  they  discovered  that,  in  that  form'i  it 
woold  carry  the  preceding  natural  increase  of  the  negroes. 
Mr.  Hill  insisted  that  he  should  have  the  verdict  in  that  form, 
vith  its  leaal  effect^  whatever  that  might  be,  but  Messrs. 
7rippe  k  Foe  promptly  and  peremptorily  repudiated  the  idea 
of  allowing  any  legal  effect  which  shoula  concede  more  than 
tkej  hnd  already  agreed  to.    They  said  they  would  not  con- 
cede a  dollar  more,  and  Mr.  Hill  yielded.     They  adhered, 
kowerw,  to  the  verdict,  but  prevented  its  legal  operation  on 
Ae  preceding  natural  increase  of  the  negroes,  by  a  clause  in 
^  eiplaoatory  paper.    This  natural  increase  was  small  in 
^ae,  and  this  incident  in  the  negotiation  shows  at  once  how 
reaoiate  Messrs.  Trippe  &.Poe  were,  not  to  concede  any  more 
than  they  had  alreaay  agreed  to  concede,  and  that  they  oon- 
stderai  &e  natural  increase  of  the  negroes  to  be  an  enlarged 
dettaal  on  Mr.  Hill's  part.    The  departure  which  was  about 
to  be  made  from  the  agreement  in  respect  to  the  natural  in- 
crease of  the  negroes  was  seen  and  prevented.    The  depar- 
ture which  was  made  in  respect  to  the  rent  and  hire  is  dis* 
wrered  new,  and  ought  to  oe  corrected. 

8.  Ami  this  brings  us  to  the  remedy.  There  Is  no  effort 
b^re  to  rtf&rm  an  agreement  nor  to  enforce  one.  A  bill  in 
E^ty  inmkd  he  necessary  for  that  purpose.  The  Court,  in 
tins  ease,  was  iivply  asked  to  reeaH  the  aid  which  itself  had 
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lent  to  the  ooBSummation  of  a  miatake.    It  was  asked  ta  set 
aside  ita  own  yerdicty  because  it  was  not  truly  9kU.agrsed  ver- 
dict, as  the  Court  supposed  it  to  be  when  it  was  signed.    Sup- 
.  ^  pose  the  mistake  in  this  verdict  had  beem  discovered  before  it 
'    was  sigoedi  and  Messrs,  Trippe  k  Poe — as  they  undoubtedly 
would  nave  done*— had  ot)jected  to  its  being  signed :    would 
th^  Court  have  ordered  it  to  be  signed  as  an  agreed  verdict, 
over  the  protest  of  one  of  the  parties  to  it?     Surely  not;  and 
-  fpr  the  reason  that  it  would  not  have  been  an  agreed,  verdict, 
and  would  have  had  nothing  to  support  it.    And  for  the  same 
reason,  the  Court  ought  to  liave  recalled  its  own  act  in  hav- 
ing it  signed  as  an  agreed  verdicti  whe^  it  was  discovered  to 
have  fadd  nothing  to  support  it  but  a  mUtake^     Suppose  the 
verdict  had  contained  words  which  one  of  the  parties  did.  not 
;  know  were  in  it :  It  would  not  have  been  an  agreed  verdict, 
and  woiild  have  been  set  aside  immediately  upon  Urn  disepvery 
'  that  it  was  not  so.     So  when  it  contained  an  idea  which  one 
'  of  the  parties  did  not  know  was  in  its  words,  it  was  not  an 
agreed  verdict,  and  ought  to  have  been  set  asjjde.     This  mo- 
tion to  set  aside  and  reinstate  was,  in  i^fiect^  a  motion  for  a 
hew  trial,  and  gave  the  Court  the  same  power,  over  the  iter* 
dict^    When  a  new  trial  is  moved  within  timOt  ^^  ^^^  ^*^  i^ 
is  a  form  of  proceeding  under  which  the  Cpurt  may  incpnre 
into  any  cause  which  snows  that  the  verdict  was  obtained  by 
fraud  or  mistake,  or  is  without  foundation  to  support  it.    The 
\  whole  argument  on  the  remedy  in  this  case  is  embraced  in 
'  the  statement  that  this  motion  only  asks  the  Court  to  set 
^  aside  its  own  mistaken  verdict,  and  does  not  ask  therefarnM- 
*  tipn  or  enforcement  of  any  contract. 

4.  The  children  of  Cincinnatus  Lucas  are  not  heirs  ^t  Law 
ot  Littleberry  Lucas,  and  have  no  inter^t  in  this  verdict,, 
•  except  as  legatees  under  the  Will  of  1845.  .  0^  that.  Will, 
,  Hr.  Cincinnatus  Lucas,  the  defendant  in^rror  JbHore,.  is  the 
nominated  executor  and.  propounder,  and  the  motio^  t4^  set 
aside  this  verdict  is  but  a  part  of  the  litigation  involy.^  in 
,  conducting  the  caveat  to  a  final  abjudication.     We  ,oaimot 
doubt  that  the  nominated  executor  and  propoui»der  oC  a. Will 
'is  the  legal  party,  in  behalf  of  the  Will  ^qd  those  .ind&o  claim 
_tmder  it,  to  conauct  the  litigation  of  a  caveat  from  tbe  begin- 
'  hing  to  the  end  of  the  chapter.    It  was  ii^imated  thjat;  while 
'^he  might  litigate  for  the  legatees,  he  could  m>%  )^in4  ^cm  by 
rixis  compromise^    It  isWovgh  fosaj  M^.mc  jud^aent  in 
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Maon  «u.  Water*. 

'       '     ■     ■     ■  Mr..  1  -  ■,  ■,!.■■.■  ■        II  I  ,11    i» 

tiu8  M6  doM  not  Mod  them  by  Ms  eotnpromise,  bat  turns 
them  ioof  e  from  it.  We  think  the  verdict  ott^ht  to  h«ve  been 
set  uide,  on  condition  that  the  defendant  mi^t  prevent  it  by 
eoteriflg  on  the  Minutes  of  the  Court  a  renunciation  of  the 
rent  em  hire,  which  are  carried  by  the  terms  of  it  as  it  now 
fUzids.  We  send  the  case  back  for  it  to  take  that  course. 
Judgment  reversed. 


MANN  VB.  WATERS. 

• 

I-Or  Uie  tnal  oi  a  Pdsaeaaory  Warrant,  lb«  J«|tg»  ougrht  to  adjud^ia  tba  pof 
••Mioa  to  the  plaiatiff,  if  the  property  has  been  •ntUid  tway  Oom  hioi  by 
1^  defeadaat,  or  if  tlie  property  having  been  In  hia  recent  peaceably  aad 
ItgalJy  acquired  po6ses»ion  baa  gone  out  of  it «  itfunU  hu  tofu^nt^  and  haa 
goae  into  the  poaaeaaion  of  the  defendant  without  legal  authority. ' 

t  The  jodgmefet  on  n  Ibrtner  warrant  between  the  same  parties  and  covering 
(be  ntte  piopefiy,  ia  relevent  to  show  that  the  plaintifTs  fbrmer  poasesaion 
of  vUch  be  haa  been  deprived,  waa  a  ^  legally  acquired  one,"  wbea  taken 
»  conaexioa  wuh  pnoof  that  the  property  had  been  delivered  to  him  in  put- 
luaee  of  the  jikJfineat. 

1  Aay  U«t  wbich  flMV  have  beeri  put  by  •uch  former  jvdgmeat  npon  the 
iimg  inriag  which  tft  poaaeaaion  waa. to  continue,  ia  irrelevant  on  thia  iaati«. 

Peuenoiy  Warrant.     Tried  in  Monroe  oomity,  at  Cham- 
bers, on  the  3d  March,  1^60,  by  Judge  CABANI86. 


This  w»  a  poaAessory  warrant  brought  by  the  defendant 
in  error  tininst  the  plaintiff,  for  the  recovery  of  certain  ne^ 
groes.  !nie  plaintiff  introduced  in  evidence  the  judgments 
"in  two  tanner  possessory  warrants  a^udeing  these  same  ne« 
^roes  to  her  possession,  and  proved  that  me  negroes  were  de- 
:/rered  to  her  by  the  officer  in  pursuance  of  those  judgments, 
''*e  of  the  jadgments  covering  a  portion  of  the  negroes  and 
Jie  other  wvering  the  rest.    She  also  proved  that  th^  nc^ 
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I  I-  ■  ■    I  I  ■  I  ■  ■     ■  ■  11 

£0BB  1ia4  bew  in  hec  poaates^iQu  fo^  fiODie.  time,,  mp  ^.^ 
8t  MoDdikj  in  January  last,,  but  bad  disappeared  between 
that  day  audi  tbe  next  Wednesday.  ^  She  shoiKod  by  tht 
Sheriff  who  executed  the  present  warrant,  that  he  {owiA  th« 
negroes  in  ppssesaion  of  the  defendant.  She  then  dosed. 
Before  the.  plaint!^  hjad  opened  her  case,  the  defendant  mored 
for  a  continuance,  in  order  to  get  testimony  that  the  judg- 
ments aforesaid,  while  adjudging  the  possession  to  the  plam- 
tiff,  limited  it  to  the  25th  December  last.  The  Court  refused 
the  continuance,  holding  the  testimony  to  be  irrelevant,  and 
the  defendant  excepted ;  and  this  is  the  first  assignment  of 
error.  "When  the  plaintiiT  tendered  the  judgments  on  the  two 
former  warrants  with  the  proceedings  antecedent  thereto,  the 
defendant  objected  to  them,  on  the  ground — first,  that  they 
were  not  properly  proven ;  and  second,  that  they  were  not 
relevant  to  the  issue.  The  Court  required  the  papers  to  be 
proven,  and  they  were  then  proven  by  a  witness  who  testified 
thikt  he  saw  them  all  exeiJuted  as  they  purpol^ted  to  have  been ; 
but  overruled  the  objection  on  the  ground  of  irrelevancy,  and 
the  defendant  excepted ;  and  this  is  the  second  assignment 
of  error*  When  the  plaintiff  had  closed,  the  defendant  in- 
troduced a  bill  of  sale  made  t6  him  by  the  plaintiff  on  the  6th 
January^  1859,  covering  the  negroes  in  dispute,  and  proved 
the  acknowledgments  of  the  plaintiff  during  that  year,  that 
the  negroes  were  to  stay  with  her  only  till  Christmas*  In 
rebuttal^  the  plaintiff,  proved  that  defendant  had  agreed  to 
let  her  have  the  negroes  back  whenever  eh^  might  replaee  the 
purchase  money,  and  that  before  Christmas  she,  tfarougli  her 
agent,  had  tendered  purchase  money  back  to  ^fendant,  but 
he  had  refused  to  return  the  negroes  to  her. ' 

Upon  this  testimony,  the  Judge  adjudged  the  possession  of 
the  negroes  to  the  plaintiff)  and  the  defendant  exeepted ;  end 
thi^  is  the  third  asaignmemt  of  error.        '    . 

Oboi^b  T.  Bartlbtt  and  Bobbat  P»  Tbippb,  tqr  plidstiff 
in  erroj;. 

■ 

C.  BsBPX#BS,  e<Mtra. 

By  thfi  QoiUft — ^StbphbkBi  J.^  4#livering  the  opinioow . 

1.  tOve  eridipjAee  ia  tbia  oatie  la  euffieient  to  support  tvt> 
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Mann  m.  WaUim. 


•A*" 


qcIq^qs,  Miker  one  of  which  required  the  Judge  to  ad- 
If  e  the  possession  of  these  negroes  aa  he.  did^  to  mrs.  Wa- 
9.  One  is,  that  the  negroes  being  in  her  possession,  were 
ired oat  of  it  by  the  defendant  into  his  possession;  and* 
other  is,  that  the  negroes  haying  been  in  her  reoent  and 
«eablT  and  legallj  acquired  possession,  had  gone  out  of  it 
i<^meonsenty  and  had  been  taken- possession  of  by 
'.  Mann  irithont  any  l^al  audiority.     Under  the  Statiite\ 
(olftting  P08M8S017  Warrants,  {OohVi  JDig.^  591;)  there  ^ 
to  question  as  to  title  nor  as  tQ  the  right  of  possession ; 
'  A>Ie  qaestion  is  as  to  the  manner  in  which  the  possession 
^  Veen  obtained  by  the  defendant.    If  it  turns  out  to  have 
0  obtained,  as  in  this  case,  in  any  of  the  several  ways  pro- 
ted  bv  the  Statute,  it  must  be  restored  to  the  person  from 
n  it  has  been  tdcen  in  Such  improper  manner.     The  par- 
feut  be  placed  in  ttatv,  quo  ante.  ^i\ 
Tkereleyancy  of  the  former  judgmentfi  in  connexion 
ibe  proof  that  the  negroes  had  been  delirered  by  the 
<r  in  pursuance  of  the  judgments,  was  to  show  that  her 
ission  had  been  'legally  acquired.'* 
The  continuance  was  properly  refused,  because  the  evi- 
« to  be  got  by  it  was  irrelevant  for  the  reason  olrea^y 


fqdgiBsnt  affirmed. 
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"WiUmas  m,  Stewart. 


WILLUMS  »«.  STEWABT: 

f 

i.  The  ¥eiid0r*t  fi«ii  fot  ike  unpaid  parcha«^  rooaay  is  good  against  this 
dea,  Ikia  haltsa  aad  davitaea,  ezecaitora  aad  admin li^tratora,  all  voluotcan 
and  p«fobaa#ra«rl»  liad  aoliea  of  tka  fi«nl>«ft»«  pacing  the  purehase  money, 
and  nay  lie  set  op  i»  •  defilttae  to  a  iete  trivea  to*  the  reodee  by  a  purchaser 
of  the  land,  whe»e  the  leme  haa  been  irvaafe rfad  aa  oajlateral  aeeurrtyn  pre- 
vided  the  holder  took  it  vith  Ml  tmowledfr  of  all  the  mHaiaediaf  aquiliee 
betweea  the  partiea. 

Assumpsit,  in  Butts  Sooerior  Coort  ^rie^. before  J«dge 
Cabakibs,  at  September  Term,  1S59. 

Thk  was  an  action  bj  Levin  J.  Stewart  affainat  Tbeopki* 
las  Williams,  on  a  promissonr  note  giyen  by  WilUama  to  one 
Richard  L.  Harvej^  and  held  by  ^aintiil^  as  bearer*  The 
note  was  dated  2d  October,  1851,  payable  26tb  Deeemb^, 
1868,  for  $150. 

.  The  defense  was,  that  the  note  waa  given  bv  .df  feodaal  lo 
Harvey  in  part  payment  of  a  lot  or  tract  of  land  pureliaaed 
by  defendant  of  Harvey ;  that  Harvey  had  before  purehaaed 
said  land  i¥om  one  Dismukes.  Failing  to  pay  the  purchaae 
money,  DLsmokes  asserted  the  vendor's  lien,  and  to  relieve 
the  land  from  said  lien,  defendant  had  paid  to  Dismukes  the 
balance  of  the  purchase  money  due  by  Harvey,  and  which 
was  equal  to  the  amount  of  the  note  sued  on ;  and  it  appeared 
that  Stewart,  when  he  traded  for  the  note,  had  full  knowl- 
edge of  the  above  facts ;  that  Harvey  was  insolvent,  and  had 
removed  from  or  left  the  State. 

The  Court,  amongst  other  things,  charged  the  Jury,  that 
if  the  defendant  was  aware  of  the  incumbrance,  the  vendor^e 
lien,  when  he  purchased  the  land  from  Harvey,  and  gave  his 
note  in  payment  thereof,  and  took  a  warranty  of  title  from 
Harvey,  there  was  no  fraud  or  deceit  practiced  upon  him  bj 
Harvey,  and  he  could  not  defeat  a  recovery '  on  the  note  in 
this  action  by  a  plea  of  failure  of  consideration,  but  his  rem- 
edy was  against  Harvey  upon  his  warranty.  If  he  had  aucfa 
notice,  he  took  the  land  with  a  knowledge  of  the  defect  of 
die  title,  and  must  rely  upon  his  warranty  for  indemnity. 

The  Jury  found  for  the  defendant,  notwithstanding  the 
aforesaid  charge  of  the  Court.  Plaintiff  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to 
end  Law,  ana  the  charge  of  the  C6ert, 
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The  presiding  Judge  granted  the  motion,  set  aside  the  rer* 
diet,  and  ordered  a  new  trial,  and  defendant  excepted. 

D.  N.  Martin  ;  O.  J.  Gbskn,  for  plaintiff  in  error. 
Dotal  k  Oampbxll,  contra. 

By  the  Conrt, — Lumpkin,  J ,  delivering  the  opinion. 

The  facts  of  this  case  are  briefly  these :  Jesse  Dismakes 
sold  tt)  Richard  L.  Harvey  a  tract  of  land,  for  which  Harrej 
ave  his  note.  Harvey  sold  the  same  land  to  Theophiloi 
Williams,  taking  his  note  in  payment.  Williams'  note  waa 
tnnsferred  to  Levin  J.  Stewart  by  Harvey,  who,  as  well  as 
Viilliams,  had  knowledge  of  Die^makes*  vendor's  lien  upon 
the  land.  Harvey  maoe  to  Williams  a  warranty  deed.  This 
scion  is  hronght  by  Stewart  to  recover  this  note  of  Williams, 
who  resis'8  the  payment  upon  the  ground  that  the  considera- 
tion has  failed  on  account  of  the  outstanding  lien  upon  the 
land  which  has  been  decreed  to  be  paid. 

Upon  this  state  of  facts,  the  Court  charged  the  Jury,  that 
Williams  moat  pay  his  note  to  Stewart  and  look  to  Harvey 
foi  indemnity  upon  the  warranty  in  his  deed.  The  Jury 
fouid  fi>r  the  defendant,  and  the  Court  granted  a  new  trial, 
beeaose  the  verdict  was  contrary  to  the  charge  of  the  Court. 
And  to  this  deciaton  Williams  excepts. 

We  oaunot  concnr  with  the  Court  in  the  view  which  it  took 

of  the  Law  of  this  case.    Stewart  ia  not  an  innocent  holder 

of  this  note;  on  the  contrary,  the  proof  is  ample  that  hit 

took  it  merely  as  collateral  security  for  money  which  he  haA 

paid  for  Harvey,  and  with  full  knowledge  of  all  the  equitiea 

•ubsistiag  between  all  the  parties.    He  occupied  prectbeiy  tfa^ 

aame  poiiiion  that  Harvey  would,  had  the  suit  been  brought 

br  him;  and  in  that  event,  it  would  not  be  pretended  that 

WiiliuBa  would  be  compelled  to  pay  the  note  to  Harvey  and 

be  driven  to  a  croaa-aetion  againtt  Harvey,  who  baa  left  the 

eomtry  inaohrent.     But  he  might  defend  the  note  on  acoount 

ef  tke  faihrt  of  oonaideration  occasioned  by  the  outatauding 

eacmnheanee,  to-wit :  the  vendor's  lien. 

Omr  eooduaton,  therefore,  is,  that  the  verdict  was  in  ao- 
eordnaee  with  tktb  Law  and  the  evidence,  and  that  the  new 
ought  not  to  have  been  granted. 
Jad^BMBt  reversed. 
Id 
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iFinm  «*.  Tfan»v«r. 
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^      MTTS  r«.  tHROWER. 

1.  A  bill  in  Equity  it  filed  by  B.,  as  the  trustee  of  S.  P.,  a  married  woman,  for 
the  recovery  of  certain  negroes.    On  the  trial,  no  Qvidenoe  is  •fl'ored  show- 
ing the  appointment  of  a  trustee,  or  the  existence  of  a  separate  estate  in 
the  married  woman,  neither  ia  the  husband  made  a  party.    A  verdict  being 
I  had  for  the  complainant,  and  motion  made  for  new  trial  on  these  grounds: 

uJ^id,  that  these  bbjectioiu  came  too  late  ailer  a  verdict  on  the  merits;  by 
<  ^  not  inaisting  on  thtmbelore  verdict,  defendant,  is  tt  be  held  «s  waiving 

^hem, 
^  3.  When  the  Court  grants  a  new  trial  on  the  ground  that  the  verdict  is  con- 

trfiry  to  evidence,  against  the  weight  of  evidence,  against  Law  and  the 

'charge  of  the  Court,  this  Court  will  reverse  such  judgment,' granting  tbW 

'  naw  trial  whenever  it  appears  from  the  record,  that  the  verdict  is  noi  coir» 

'•  trary  to  evidence,  nor  the  weight  of  evidence,  or  .agaiaat  Law,  sltliough  i( 

aniy  be  tgainst  the  charge  of  the  Oourt,  the  ebaige  itself  being  wrong* 

'   In  Bquitj,  in  Spalding  Superior   Courl.*    Tried  before 
Judge  Gabaniss,  November  Term,  1859. 
• 

*  Thib  was  a  bill  in  Equity,  brought  by  Sallj  Pitts^  wife  of 
Laban  Pitts,  by  her  trustee,  und  Alexander  Kendrick  and 
Bethena,  his  wife,  against  Tbonms  Thrower,  for  the  recovery 
of  an  interest  in  certain  negro  slaves,  &c.,  in  .the  posaeaaiou 
of  said  Thomas. 

'  The  bill  alleges  that  complainants,  Mrs.  Pitts,  aad  Mrs. 
Kendrick,  are  the  children  of  Margaret  F.  Thrower,  late  de- 
deased^  by  her  first  husband,       ■  ■■  ■    Williams,   and  that 
lefendant  is  the  son  of  said  Margaret  by  her  last  husband, 
Jeremiah  Thrower ;  that  in  the  year  1808,  *  Joae^lh  While, 
the  brother  of  said  Margaret  F.,  executed  a  bill  of  sale,  oon* 
teyinff  a  negro  woman  hamed  Member,  and  her  increase^  to 
laid  Margaret  F.  for  life,  remainder  at  her  death  to  com- 
plftinants  and  their  sister  Polly,  (they  being  the  three  jQVLtkg^ 
eat  children  of  said  Mttrgaret  by  her  firat  husband^    (akud 
Thomas  Thrower,  tiie  defendant ;  that  said  Margaret  F« 
wed  her  husband  Jeremiah,  and  continued  in  the  poi 
sion  of  said  negro  woman  and  her  increase^  till  her  dc^t^li,  ui 
1850,  when  tfad  life-estate  terminated,  and  the  ramatadearra^T^ 
beoame  entitled  to  the  possession  of  said  n^oes.    Thm  bill 
fiirtker  states,  that  defendant,  since  the  death  of  said    ISif  c^^j 
garet,  has  taken  and  held  possession  iof  atl^'taritd  n^gx^^^es 
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ehtiming  them  absolutely  in  his  own  right,  under  a  bequeM 
thereof  to  him,  in  and  by  the  last  Will  and  Testament -^ 
said  Margaret  F.,  and  he  refuses  to  hav^  said  negroes  par^ 
titioned  amongst  said  remainder-men,  or  to  account  for  their 
hire,  kc.  t? 

To  this  bill  defendant  pleaded  in  bar,  the  receipts  execu- 
ted to  him  by  complainants  for  the  legacies  bequeathed  10 
them  in  and  by  the  last  Will  and  Testament  of  said  Marga- 
ret F.,  and  having  received  said  legacies,  they  have  recog* 
nized  her  title  in  and  tn  said  negroes,  and  her  right  to  dis- 
pose of  the  same,  and  that  complainants  are  thereby  conclu* 
ded  from  setting  up  any  claim  or  interest  in  conflict  with 
teid  Will. 

The  defendant  also  filed  his  answer  to  complainants'  biU 
denying  their  right  or  title  to  said  negroes,  or  any  portion 
or  share  thereof,  and  alleges  and  insists  that  said  negro  glr>^ 
Member,  at  the  time  said  bill  of  sale  was  executed,  wag  th^ 
property  of  Jeremiah  Thrower,  the  husband  of  said  Marga* 
ret  F.,  which  negro  he  received  from  said  Joseph  White,  in 
exchange  for  a  negro  given  to  his  wife  by  her  father,  anA 
that  after  said  negro  became  the  property  of  said  Jeremiah^' 
and  the  title  had  passed  froto  Joseph  White,  he  made  said 
bill  of  sale,  which,  under  &uch  circumstances,  conveyed  no 
title  to  said  Margaret  and  her  children,  but  said  negro  an4 
her  children  remained  the  property  of  said  Jeremiah,  the 
father  of  defendant,  until  his  death. 

Complainants  met  defendant's  plea  by  alleging  aad  charg- 
ing, that  the  receipts  given  by  them  for  their  legacies,  under 
the  Win  of  said  Margaret  F.,  were  obtained  from  them  by 
the  fraud  of  defendant,  and  in  ignorance  of  their  rights. 

The  case  was  tried  upon  the  Bill,  answer  and  proofs* 
Afler  the  charge  of  the  Court,  the  Jury  retorned  a  verdict 
for  complainants ;  whereupon,  counsel  for  defendant  moved 
for  a  new  trial  on  the  following  grounds  : 

Ist.  Because  the  Court  erred  in  permitting  the  complain"* 
ants  to  give  in  evidence  the  sayings  of  David  White,  the 
father  of  Margaret  P.  Thrower. 

2d.  Because  the  Court  erred  in  permitting  oomplainanta 
to  ^Ve  in  evidence  the  sayings  and  declarations  of  Joseph 
White,  made  after  he  parted  with  the  possession  of  the  ne- 
groes. 
3d.  Because  the  Court  erred  in  refusing  to  permit  defend* 
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Mt  to  prove  the  sayjings  snd  dedarstietti  of  Joeepb  WUte, 
made  before  the  exectttion  of  the  bill  of  sale  under  which 
oomplaiDant's  claim. 

4th«  Because  the  Court  erred  in  permitting  compI»inaat9 
to  give  in  evidence  the  sajings  of  Margaret  F.  Thrower. 

5th.  Because  the  Court  erred  in  receiving  the  testimony 
of  Eli  Benson,  the  trustee  of  Mrs.  Pitts. 

6th.  Because  Laban  Pitts,  the  husband  of  SaUy  Pitts, 
was  not  made  a  party  to  said  bill. 

7th.  Because  complainants  introduced  no  evidence  to  shsiw 
title  in  the  trustee  of  Sally  Pitts. 

8th  and  9th.  Because  the  verdict  of  the  Jufy  was  withoui 
any  evidence  to  support  it,  and  decidedly  against  the  weight 
of  evidence,  sgainst  the  I^w  and  the  charge  of  the  Court. 

10th  and  11th.  Because  one  of  the  Jury  had  formed  and 
Oixpressed  an  opinion  before  he  heard  the  evidence,  argument 
or  charge  of  the  Court,  and  which  fact  was  unknown  to  the 
defendant  at  the  time  the  Jury  was  selected  or  stricken. 

IStth.  Because  one  of  the  Jurors  who  tried  said  cause, 
after  the  Jury  was  charged  with  the  case,  and  instructed  not 
to  speak  to  any  one  about  it,  did«  in  violation  of  said  oi  der, 
converse  with  other  persons  than  his  fellow-Jurors  about  tko 
tBfie^  and  expressed  a  strong  and  decided  opinion  against  the 
4fifiindanti 

.  18th.  Because  of  the  discovery  of  evidence  since  the  trial 
material  to  the  defense,  and  not  before  knoi^n. 

^The  presiding  Judge,  after  argument,  and  a  very  able  and 
elaborate  review  of  the  grounds  of  the  motion  for  a  uem 
Irial,  ordered  the  verdict  to  be  set  aside  and  granted  a  new 
trial,  on  the  ground :  That  there  was  no  evidence  showing 
any  title  for  the  property  in  dispute  in  the  trustee  of  Mn. 
Pitts,  and,  in  the  absence  of  such  proof,  holding,  that   Iber 
husband  ought  to  have  been  made  a  party  comphuaant  ^with 
her ;  and  on  the  further  ground,  that  the  veraict  was  deci'^* 
dedly  against  the  wiight  of  evidence,  and  contrary  to  'Lm^'w 
and  the  charge  of  the  Court. 

To  which  ruling  and  order  counsd  for  complainanta  exoept, 
and  assign  the  same  as  error. 

Gesbh,  Mabtin,  Oiaeoir  and  Moons,  for  the  plaintiWm  it^ 
crro^« 
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PiovlM  ft  OABAHisSy  Floyd,  Auroja>^  em^o. 

i^  like  Otmrf.-— Ltok^  J.,  ddiveriiif;  the  opinion. 

Sallr  Pitts,  bj  her  troatee,  Eli  Benson,  and  Alexander 
Kendndt  and  hie  wife,  Bethena,  filed  their  bill  in  Spaldint 
Saperior  Court  against  defendant,  for  the  two  (Mie-fonrths  of 
Mtain  necroee  in  the  poeeeMion  of  defendant,  with  hire^ 
Ae.  On  the  trial  of  the  eaose  in  the  Court  below,  nmek 
etidenoe  waa  had  on  both  sides,  and  resulted  in  a  verdict  for 
the  complainants.  The  defendant  moved  for  a  new  trial  ott 
Airteen  dilforent  grounds.  The  Court  sustained  the  motioBi 
and  grants  a  new  trial  on  three  groqnds :  the  two  first  of 
wluck  apply  only  to  the  recovery  in  favor  of  Sally  Pittih** 
Ike  tkira  to  the  whole  recovery. 

1.  That  eoaiplainant  introduced  no  evidence  to  sbow  title 
in  the  troatM  of  Sallr  Pitts. 

2.  Beoauae  Laban  Pitts,  the  husband  of  Sally  Pitis,  waf 
not  made  a  party  to  the  cause. 

8L  That  ih6  decrse  of  the  Jury  is  decidedly  against  thl 
weight  of  tlie  evidence,  and  contrary  to  Law  and  tne  charge 
of  tte  Court. 

After  defendant  had  answered  the  bill  on  the  merits,  anil 
a  veniict  was  rendered  by  the  Jury,  it  was  too  late  to  deaf 
the  elMtfaeter  in  which  complainant  sued. 

If  it  was  true,  that  there  was  no  legally  appointed  trustee^ 
or  tto  separate  eelate  in  the  wife,  or  if  it  was  in  any  wat 
iwwragaij  for  the  husband  to  be  made  a  party,  the  defend- 
aat  ooght  to  have  taken  advantage  of  the  same  before  tbe 
kfL  But  by  permitting  the  cause  to  proceed  to  verdict 
SbmI  deeroe,  ne  it  to  be  considered  as  waiving  such  ob* 


Tlie  Tardiet  was  en  the  merits  of  the  title,  and  could  not 
be  afcalcd  by  aifech  defects.  The  decree,  notwithstanding, 
eoidd  liarre  been  so  shaped  as  to  provide  for  and  remedy  uu 
the^e  lUfledtiea,  if  the  necessity  existed. 

SL  The  fiieCa  of  this  case  are,  that  Jeremiah  Thrower,  the 
SuhBT  of  deHsndAnt,  was  sometime  about  the  year  1802,  oiii 
a  wiert  to  ftfa  wife's  fotber,  David  White,  in  the  State  of  Loup 
MittM ;  wbile  tkere,  David  White  gave  to  him,  for  his  wifo 
M aMMei^  naofther  ^  defendant,  and  complainantB,  a  negro. 
Bel  wbeA   Tteovee  ilartit4  on  hb  ratttm  te  hia  fcnfly  to 
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Georgia,  the  negro  kept  out  of  Us  w^y,  so^  thai  he  ettee 
home,  leaving  her  there.  There  is  no  evidence  but  that  the 
gifc  was  a  parol  one^  ancl  unaceompattiefl  by  delivery; 

Sometime  after  Jeremiah's  return,  Joseph  White,  a  broth- 
^iof  Mr#*  Thrower,  being  aboat  to  vUil  the  State  of  Loa- 
i^nat  agreed  with  Margaret  and  Jeremiah,  or  with  Marga- 
tat  Thrower,  to  let  them  or  lier  have  two  negroes,  xM  mi 
ypung'  Member,  for  the  one  David  .White  had  given  Marffa^ 
D^tin  Louisiana*;,  provided,  old  man  David  (White  would  let 
l|im  have  that  negro.  What  ooeurred  between  David  .and 
bis  son  Joseph  White,  in  respect  to  th0  &egrx>,  doe^  not  very 
fjearly  appear  froiB  the  evidence.  But  venr  soon  afjter  hM 
fatarn  to.  Georgia^  Joseph  White  bought  o)a. Member  bacl^ 
and  miide  and  delivered  to  Margaret  Thrower  a  bill  of  saW 
for  young  Member,  conveying  the  negro  to  MiU(garet  TJbrow* 
^.duciQg  b«r  life,  and  at  IiM^r  death  to.be  equally  divided 
between  her  four  youngest  children-^PoUy,  Sally  a^d  BiBth* 

?ia  Williami,  obildrea  by  a  f<»tner  marriage,  and  ISioq^as 
hrower,  the  defendant — ^stating  .when  he  made  the  Bill  of 
a#le  that  David  White  directed  him  to  make  the  BUI  of  Sale 
W  this  negro  in  this  way.  It  does  not  appear  that  ^eremifth 
l^rower  ever  consented  to  this  arrangement,  butitbte  avidenee 
li^ther  tends  to  satisfy  me  that  he  repudiated  il  entirely,  ^e 
i^f^oes  in  controversy  are  .the  natiiral  desoeadant«^  of  t)ie.D€^ 
gro  woman,  young  Member*  Very  soon  after  t^is  tranaactieni 
Jeremiah  Thrower  left  his  family  in  Georgia  and  r«t«E|LeA  to 
Vouisiaoa,  and,  subsequently,  enlisted  in.  the  army  as  a 
spldier,  and  died  some  five  or  six  years  after  he-  l^ft  his  fam- 
iljt  having  never  returned  to  thefts 

:  This  Bill  of  Sale  was  dated  in  1809,  imfler  it^  Marg^et 
Thrower  held  possession  .of  Member  and  her  iaoreaae  froia 
that  day,  down  to  her  death  in  1851,  not  as  the  propairty  of 
^  husband,  Jeremiah  Thrower,  not  as  her  absolute  proper-- 
^,  but  as  property  iur  which  she  had  only  ^  Jife-eatajbai  aDd 
ffhiob  at  her  death  would  go  to  her  fojir  childi^en  aaaamed  in 
the  Bill  of  Sale  from  Josephs  White,  as  iraa  abufi^t^tlj  prov« 
^1  not  only  by  the  r^eated  admissions  and  deel^rationa.  of 
lierself  ^nd  the  defendant,  but  by  his  ^aequi^scenoe  ia  that  tiL- 
Ue^  from  182S,  when  he  beeame  lof  age,  to  the  death  oC  hia 
Hiother,  a  period  of  naar  thirty  years. 
'.  Ucider  this  st(Nte  of  faots  the  Jui^  returned  i^:  y^r^iet  for 
eanit^MwuWp  duFe#if»g.  thiiti  ihn  Vm^tT  ibi^M  1^  liliviAeA 
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k(o  ter  equal  psrta,  so  dutt  oomiplafnaiitB  ehoiddMoak^  tii4 
•]|^fo1lrth■  liiereof.  I 

Uw  Court,  oa  motion,  iet  saide  that  Terdiot  and  ordered  i 
mw  trid,  on  the  sround  that  it  Traa  dedd^dlj  againtt  tlu 
height  of  tke  erraenae^  against  Law,  and  contrary  to  tk^ 
Aug^ofihe  Court. 

Oogk  the  Comrt  below  to  have  disturbed  this  verdict  e^ 

ikwgroudB?  \ 

Inpaeaag  upon  theee  grounds,  His  Honor  Judge  OABAi- 

HISS,  Sfidentlj  r^olrded  the  terdiot,  as  dqpending  foriti 

si^pok't,  almost  eKoluairely  on  the  evidence  of  the  witneo^ 

Mseph  Willianis,  and  eo  the  case  has  beenmainly  argued be^ 

toMas.  .•        '« 

U  is  daimed  by  counsel  for  defendant,  that  this  witnes| 

wsseatitled  to  no  credit,  on  account  of  certain  inoonsistem- 

^ssiid  contradictions  that,  they  insist,  appear  from  his  evl* 

dmoe.    He  was  examined  by  commissioti  as  many  as  four 

^BfB|«B^  times,  and  three  sets  of  the  interrogatoaries  aqd'ai^ 

t9en  are  before  this  Court.    The  witnese  at  the  time  of  tea- 

^iipng  was  aixty^flve  years  dd,  and  he  testifies  to  facte  that 

oecurei  when  he  was  a  boy  of  12'  or  18  years  old,  and  under 

the  csottmaftanGee  it  would  be  strange  indeed,  and  ahaost  uBh 

ostirsl,'  tL  ia  seme  of  the  long  and  sifting  examinations  to 

vhidi  he  has  bMn  subjected)  when  his  different  answers  ass 

csmpsred' togedier,  with  th^selresand  with- what  he  ha4 

vrittea  in  reply  tb  a-  fishing  letter  of  the  defendant,  to  hnn 

«k  tUi  sabjeety  previottsly  to  the  commencement  of  any  lit>* 

^on,  there  ehould  kiot  be  found  some  little  inilccu^raciei 

sad  anarenC  inoonsisttocies.    It  is  conceded  on  all  hands 

that  ii'the  teatimony  of  tins  witness  is  entitled  to  fuU  credit, 

^hai  Am  ihe  werdict  ought  to  stand  Bsfore  considering  tius 

^vidsnst,  lei  we  consider  the  motion  independently  of  it,  that 

1*1  ts  if  ^  testiaumy  of  Williams  was  entirely  out  of  the 

wvf^  aad  if  t^e  verdict  can  be  maintained  wimmt  this  eri* 

denote  thsa  i^  ought  not  to  be  disturbed  by  the  Courts,  "whethr 

^f  the  witaess  was  entitled  to  credit  or  not^ 

IndnpiiriiHitly^  theo^  of  ihia  eyidence,  and  looking  alene  to 
ihe  InlsMe  of  the  evidence  had  on  the  tridl,  sdch  as  the  aa» 
swer  ef  dsfcndAat,  hie  leMH  and'  the  evidence  of  the  other 
irifneesei^  it  is  well  eatabUAed  that  Margaret  Throwei?  held 
Ibe  oinlnsin  yoaoession  4f  these  negroes;  under  the' BUI  Cf 
Bsl^  befcM nAttredto^  from  thcjtiiaaher-hbsbahdtoftibe^ 
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li*(ire«tt  the  yean  of  180ft  sad  1812,  darag  tiie  bahMo  of 
her  life,  claimitig  only  a  life-estate  in  them,  and  assening  att 
the  time  wheaeTer  and  irheterer  ahe  ib  heard  from,  iii  roipeet 
thereto,  that  at  her  death  the  negroee  beloiiged,  aiid  were  te 
go  to,  and  be  divided  amongat  hSt  (em  yoirogeat  ehildren,  ef 
vhom  complainants  are  two,  and  defenamt  a  third.    Sath 

Cseettuon  was  not  aoly  inoonsiatent  with  a  title  in  her  bus- 
nd's  estate,  or  her  son  the  defendant  as  his  heir  at  Law, 
hat  was  hostile  and  adverse  to  soeh  or  any  other  outstandiDg 
title  to  tne  aegroes,    13ie  defendant  himself  was  not  onl^ 
apprised  of  the  eharaoter  of  this  adverse  holding  irf  ha 
morheri  and  aoqnieeoed  in  it,  bat  he  expressly  admitted  ^st 
each  was  her  title  to  these  negroes.     This  eridenoe  waa  aka^ 
gather  safieient  to  eaaUe  the  oemplaiaants  to  reoever  in  the 
abeenoe  of  all  other  proof.    The  defendant  attentats  to  ovat^ 
4ome  die  foroe  of  this  evidence  by  showing  dwt  althes^,  aB 
this  is  tme,  vet  the  negia  woman,  young  Member,  wss  at» 
and  previoasly  to  the  date  ef  die  Bill  of  Sale,  the  ptoperlj 
of  his  father,  Jeremiah  Thrower,  aad  not  tiie  property  of  Jsk 
aefih  White,  to  convey  in  this  way.    That  the  marital  ri||^ 
of  the  husband  had  attached  by  his  possessfon,  aad  timt  it 
was  his  property.    Admit  that  h»estoblished  diia  Ihet  oea^ 
eiasively,  was  it  not  at  last »  question  for  the  lary  to  detefv 
aune,  Aether  he  ilhoald,  after  each  a  great  kpsa  of  tfaae^  be 
l^rmitted  to  disturb  a  title  so  bag  conceded,  aadsolal^aa' 
(fuiesced  in  by  Umself,  with  a  fall  kilowiedge  of  all  hie  nghta 
and  all  the  facts.    But  does  the  evideaoe  establish  the  la- 
fence?    Has  it  been  shown  that  Joseph  White  isada  tkeKll 
of  Sale  wi Aoat  a  right  to  do  so  ?    Has  not  the  pasaaoaiaa 
and  claim  of  title  as  asserted  by  complainant^  been  ^onliaaad 
aad  aoqaieaced  in  snflciently  long  by  defendnt  to  justify  tiba 
Jury  in  tiieir  findings  the  Jury  having  Jtoeffarded  the  tvadi^ 
tionary  accoaats  given  by  the  witnaases  ef  Ae  bflttinadag  at 
die  title,  and  ought  the  Court  to  distarb  the  rem^  aatba 
ground  that  it  was  deoiJedlj  against  the  we^t*of  tha  arvU 
dence  ?    We  think  not. 

Whht  are  the  bote  as  to  tiie  beginmn^  of  the  tida  f  Up 
to  the  time  that  Joseph  White  left  old  ami  youag  Ma<ibtii  im 
the  possesaon  of  Jeremiah  and  Ifai^garet  Throwiar,  baCamm 
Ae  year  1802  aad  1808,  on  the  understaa^g  Aat  the^ 
diotuA  have  them  for  the  aegra  hi  LoninaaM^  if  DaviA  WkM 
aoMlet  him  havwhei,'the>a^aot  theaHghtiat  u'liilaaaul 
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thu  the  gift  frMi  VmfiA  Vnkt  i^  Mrs«  DitoWer  had  Imm 
aoopieted  by  a  delivenr.  It  does  not;  follow  tkst  because  tbe 
vitsaMee  said  David  WUte  had  given,  that  every  thing  waa 
done  to  soostitnte  it  a  good  gift.  When  a  gift  is  proven  by 
pirol,  every  thing  must  be  proven  necessary  to  constitnte  tto 
gitt  s  good  encb  Then  at  the  time  of  this  provisional  ar* 
nagement  with  Joaeph  White,  neither  Jeremiah  Grower  or 
hk  fribi  had  any  title  to  the  negro  in  Louisiana:  on  the  con« 
Inry,  the  negro  belonged  to  David  White  to  do  with  as  he 

Gsad,  to  smrender  or  retain.    If  he  chose  to  let  Joseph 
to  take  the  negro,  or  her  valne  in  money,  on  the  terms 
dM  he  shonld  convey  yomig  Member  to  Mrs.  Thrower  and 
Wr  fowr  tUldren,  he  had  the  right  to  do  so,  and  Joseph 
WUto  was  bonnd  thereby;  he  conld  not  avoid  it.    In  snch 
CMS  ao  iatcarese  ever  did  or  conld  vest  in  Jeremiah  Thrower, 
h  ns  itamaterinl  whether  he  accepted  the  Bill  of  Sale  o^ 
sot.    duder  this  view,  Member  did  not  vest  in  Jeremiah 
Thrower  when  David  White  gave  to  Joseph  White  monev  in 
plM6  of  the  negro,  because  that  money  was  given  to  and  re- 
vived by  him  on  terms.     Thus  stands  this  case,  and  what 
otlier  verdict  conld  the  Jury  have  rendered,  that  is,  if  the  evi- 
dence of  Joseph  Williams  is  to  be  believed,  and  why  should 
iiMhel    It  is  not  in  conflict  with  any  other,  nor  is  he  con- 
tndictod  or  impeached,  unless  he  does  so  himself.    We  think 
^  nde  by  which  the  Court  below  tested  the  credibility  of 
^  witness  was  rather  stringent.     All  the  presumptions 
oBght  not  to  have  been  against  bis  integrity.     He  was  an  old 
vno,  testifying  to  facts  that  occurred  fifty  vears  before.    It 
^  <)Qite  natural  to  suppose  that  Ins  recollection  would  be 
ittperfeet ;  that  that  which  on  first  examination  would  appear 
dim  tad  uncertain,  would  become  clear  and  more  perfect,  as 
bis  miai  shonld  be  brought  to  bear  more  steadily  on  the  cir- 
duBttoaeea  of  a  far  distant  past.    But  notwithstanding  the 
/P^^  toe  that  had  elapsed^  the  number  and  severity  of  his 
g^amiaitinas,  there  is  great  consistent  in  the  whole ;  tme, 
there  'm  mme  little  inconsistency,  and  how  could  it  be  other- 
^>M  ?    Ihat  Amra  at  least  that  the  witness  was  not  swear* 
io;  (•  »  waH  ati^ed  tale.    Take  his  letter  as  written  to  de^ 


fendant  in  reply  to  a  fishing  inquiry  of  defendant,  written  to 
Um  iBMuJlataiy  afher  the  death  of  his  itother,  to  find  out 
whether  the  witneaa  knew  any  thhig,  and  bow  much ;  tak« 
^  » tfar  haakib  aM  Sowwer  UmMt  admits  so  much  to  hi 


^ 
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/ro«f  iNi  Ma  J^ii^.  to  Wia»  WiUitm^  »i|4  b^W^  hM.  h»ltmM 
firomiW materially  iaiuiy  of  alibis  d^sitiona?  Wo  ttuok 
tbat  his  ovidenee  was  not  so  oooflictiiig  or  ooatradaotorj  9S 
^  disoFodit  itself,  aodw/B  hokl  that  thfe  credit,  to  be  gvfm  » 
vitness  is  one  for  tbe  Jury  to  judge  of,  aad  not.  tbe  Qoor^ 
and  U&at  their  verdict  should  never  be  difturbod  beeause  the 
Court  should  differ  with  the  Jury  on  the  d^reeof  onsdit  to 
be  given  a  witness,  unless,  at  leaat,  the  verdeot  should  depeii4 
entirely  on  the  evideaee  of  that  witnees,  and  tbe  f  ase  a  veiy 
Alear  and  decided  one. 

, .  In  every  viqw  the  judgment  of  tbe  Court  granting  a  new 
Icial  was  erroneous,  and  must  be  reversed.  The  veordiot  w» 
ItQt  only  not  decidedly  against  the  weight  of  ^videnoe^  but  il 
was  weH  supported  thereby ;  neither  was  it  i^ainst  Iiaw : ,  in- 
deed, we  do  not  see  how  the  Jury  could  have  done  otherwise. 
Certainly  no  other  verdict  ought  to  have  been  allowed  to 
fltand*  • 

Judgment  reversed. 
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1.  Notwithstanding  the  Court  refuses  to  postpone  a  case  to  procure  teatimoflQf 
which  would  be  unobjectionable,  still  if  the  evidence,  if  in,  could  not  mfleot 
the  result  of  the  case,  tbe  judjirment  will  not1>e  disturbed: 

fiL'Cab  a  party  under  the  Poaaeasory  Warraftt  Act  of  1821,  inatftQte  proeeed- 

^'  tags  to  regain  the  poaseaaion  bf  fkropbrty  wbf^h  be  kaa  Vditntarily  platM  in 

.  tlie'caatodfofaMthfr?    Qoery. 

.•  Peseeseory  Wanrant  for  ItfegMMs.  Heard  before  Joidge 
Q4iUKzaa,  at  Forsyjbh^  Monroe  County,  Sd  March,  1B69. 

t  This  was  a  Possessory  Warrant  iaswad  by  the  Haii*  C.Gh. 
CABANiBa^  Jadg^  of  the  Superior  Go«ii:t  of  the  FltiJ;  •Oimoi^ 
#»  ihe  inataoQo  oi  Barah  J»  Watom  agaiMt  AiirWin.V, 


JUSLASTAt  MABOH  T£BM,  1860.  221 


M««Ji  9s.  )v«i«ni. 


Mma,  to  regain  the  powcMwioQ  of  u  Bte^^ro  wonum  Bofto»  and 
1^  iihildiiea,  Wy»tt>  Eouna  and  £lisabeth,  alleged  <to  lu^re 
W&  taken  by  fraud,  violence  or  aednotion,  and  without  lawM 
ifttTtQt  or  avthority  from<hev  posgeseiOA  by  aaid  Mann. 
Tlie  warra&t  issued  25th  February,  1860. 
At  tke  ttiaiy  before  Judge  Cabanxss,  defendant. moved  for 
I  eontinuance  or  postponement  to  such  time  as  thjo,  Ji^dgp 
thooght  reasonable,  on  the  ground  of  the.  absenqe  of  a  wit* 
Mflfi  who  had  been  sabpoenaed,  but  failed  to  attend,  and 
V;  whoni  defendant  expected  to  prove  that  the  judgmeofta 
ia  former  Possessory  Warrant  oases  between  these  same  paiv 
tiei,  in  reUfUon  to  these  same  negroes,  mid  which  were  in<  fa- 
ror  of  plaintiff,  Mrs.  Waters,  only  awarded  the  possesaioa  of 
5»id  n^roes  to  her  till  25th  December,  1859.  The  Judge 
refWd  to  continue  or  postpone,  hoUycng  that  said  tes^mony 
WM  immaterial.     To  which  decision  defendant  excepted. 

Plaintiff  first  tendered  in  evidence  the  warrants,  bonds  ond 

proceedings  of  two  former  trials  between  the  parties,  had 

iboat  October,  1859,  one  by  plaintiff  gainst  defendant  for 

the  children,  Wyatt,  Emma  and  Elibabeth ;  the  other  by  de- 

fnidaDt  against  plaintiff^  for  the  woman  Bose.     To  their  ad- 

awoQ  in  evidence^  defendant  ol^ected :     Ist.  Because  thqy 

we  not  properly  proven  or  authei|tic9ted«    2d.  Because 

they  were  irrelevant.     The  Court  overruled  the  last  ground^ 

Wi(  sostained  the  firs^  and  required  the  osecntion  of  the  pa- 

ftrs  to  be  proved,  which  was  done,  apd  they  were  then  ro« 

eeifed.    To  which  ruling  defendant  also  excepted. 

The  partiea  then  submitted  their  evid^ce,  from  which  it 
•ppeured  lh*t  Mrs.  Waters  had  had  poHeasion  pf  the  negroes 
frott  the  death  of  her  husband  in  1854r;  that  on  the  sixth 
Janaaiy,  IbSd,  she  sold  said  negroes  to  defendant  for  $1400^ 
.ind  ezceated  a  Bill  of  Sale  for  the  same;  that  whim  the 
Bill  of  8ale  wa49  executed,  defendant  agreed  that  the  negroes 
might  remaiA  with  her  till  the  next  Christmas,  and  that  she 
zaight  have  them  if  she  paid  hiin  for  them ;  that  when  she 
paid  for  the  negroes  she  might  have  them*  Afterwards^  in 
Octobary  1859,  upon  defendut's  being  about  to  remove  from 
Jasper  Cboaty,  vrbere  the  parties  resided,  to  Monroe  County^ 
;h^  Poemtiiory  Warrants  above  referred  to  w^e  taken  out 
ty  the  Mrtiea  xaapeotively,  which  resulted  in  judgn^ents  in 
^ivor  oiMra.  W^tarst  and  thenejpeoea  awarded  and  debvered 
>  her.  .  Xhia  iraa  .«kwt  th^  1st  Spven^m  .&V<>^t  the,  last  o{ 
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0Me«ib«f  sbe  t^tidered  th«  money  to  dofandaM  fMr  tht  Mf* 
fffoes,  ($1400)  who  refiued  to  take  ii.  saying  they  were  worth 
98000.  The  negroes  oondmied  in  Mn.  ^  aCen'  poesessm 
until  the  fint  we^  in  January,  1860,  when  by  some  means  that 
did  not  appear,  they  left,  or  were  taken  from  her  prentees, 
in  Jasper  Oonnty,  and  were  found  in  possession  of  the  defen- 
dant, who  resided  in  the  oonnty  of  Monroe.-  Therefore,  shs 
sued  ont  this  Possessory  Warrant. 

Jndge  Oabanibb,  after  hearing  the  lestimonv,  olrder^  and 
al(}adged  that  the  negroes  be'  deurered  to  phmtiff,  npoa  bee 
giving  the  bond  reqmred  by  Law  in  snch  oases. 

To  whieh  order  and  judgment  oounsel  for  defendant  ex- 
eepted. 

R.  P.  Tri^pb,  for  T^laintiff  in  error. 

Pbbplbb  k  Oabakiss,  and  LonoK,  e&Mtru. 

Bf  ike  Cotti^.— ^Lumpkin,  J,,  deliiFering  the  opmoB. 

This  was  a  proceeding  under  the  Possessory  Warrant  Ael 
of  1821,  {Chbh  580,)  at  the  instance  of  Sarah  J^  Waters 

ykinst  Ameriqus  Y .  Mann,  to  get  the  possession  of  a  family 
negroes. 

It  appears  that  Mrs.  Waters  bad  been  in  the  posseeaioii  of 
these  nq;roes,  except  for  a  short  time,  from  the  deatii  of  her 
husband  in  1684,  down  to  1859.     In  Januatr  of  this  latter 

Sear,  Mann  bou^t  the  negroes  at  $1400,  and  took  a  BtU  of 
ale  to  them  from  Mrs.  Vf  aters,  agreeing  to  t€t  lier  retain 
possession  for  that  year,  with  the  privilege  of  redeeming  tkcm 
whenerer  she  could  pay  for  them.  Some  litigation  sprung 
up  between  the  parties  relative  to  the  possession  of  the  sI&Tes^ 
wneu  it  was  adiudged  that  Mrs.  Waters  was  entided  to  tb< 
nossession  of  the  property.  She  held  the  negroes  till  tlM 
nrst  Monday  in  January  thereafter,  when  they  disapipeared 
and  wore  found  in  the  custody  of  Mann.  No  one  know  Imhi 
the  change  of  possession  tooK  pl^ce.  ThUs  proceeding  In  m 
the  instance  of  Mrs.  Waters,  to  re-possess  herself  of  tkd 
IHToperty ;  apprehending  that  the  warrant,  under  which  tl&e  lit  I 


gatiott  was  had  m  the  Fall  of  1850,  would  be  used  by  Bfira.  ^Wi 
lers,  Mann  moved  to  continue  the  case  to  somef uturo  day^  in  o] 
der  to  proir^by  PUlUps,  the  Sheriff,  thAt  the  judgiMiit^^  n^ 
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imi  ond^  llie  w«rrants  only  entitled  Mn.  Wsters  to  retain 
tfcedftTifii  tiU  the  end  of  the  year .  TheConrt  refiuled  to  (lost* 
poM  die  case  for  that  porpoee,  and  this  is  the  first  error  a»- 
lipecL 

Coooede  that  the  eyidenoe  oonld  have  been  made,  and 
voold  liave  been  legal ;  in  the  view  we  look  iqson  the  rights 
rf  these  parties  nnder  the  Aet  of  1821,  the  testimony  would 
hire  been  wholly  immaterial.  And  I  would  remm,  that 
Mr.  BaUard  and  others  abundantly  established  the  fact,  that 
the  oegroeB  were  to  be  surrendered  at  the  close  of  the  year 
1B59.  For  the  purposes  of  this  decision,  we  assume  that 
point  to  be  satisfactorily  proven. 

Tb  only  effect  of  this  proof  is  to  raise  the  presumption 
dttt  the  present  possession  of  Mr.  Mann  was  by  ihe  consent 
of  Hn.  Waters.  But  now  comes  in  the  evidence  of  Mr.  V/iU 
)itt»,  tkat  subsequently  to  all  this,  he,  at  the  request  of  Mrs. 
Wsien,  and  acting  for  her,  called  on  Mr.  Mann  to  tender 
him  the  purehaae  money,  and  then  redeem  the  negroes,  which 
Mr,  tfauB  refoeed  to  accept,  alleging  the  negroes  were  worth 
Ihne  thousand  dollars,  thus  rebutting  effectually  the  infer* 
cBce  thMt  the  negroes  were  voluntarily  surrendered ;  and 
Mch  no  doubt  was  the  view  taken  by  Judge  Oabanibs  in  the 

We  Bee  no  objection  as  to  the  mode  in  which  the  Fall  war* 
'ttts  of  1859,  were  proven.  Indeed,  independent  of  these 
Waxruiig,  the  testimony  is  entirely  sufficient  and  unoontra* 
&tcd,  that  Mrs.  Waters  was  entitled  to  the  peaceable  pos^ 
Ksrion  «f  these  negroes  till  the  end  of  the  year  1869. 

We  tee  no  reason  for  disturbivig  the  judgment  of  the  Court, 
Imu  mmt  nmit  the  party  to  such  other  remedy,  if  any,  as  he 
«>*7  ««o  fit  to  institute. 

"^odgnent  aff  rmed. 


a 
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'■       '        SflAHMAN »».  JACKSON. 

• 

1.  Elizabeth  Tankersty^by  a  deed  of  gift,  gave  to  her  son,  William  F.  Jaeksoa. 

ceriain  negroeSf  Kt  the  death  of  the  aaM  VflRgin  F«  to  be-  equifty  divided 

iiidcntg  the  heirs  of  the  body  of  the  atid  Willkim  P. '  MaiiMft,  a  daughter  m 

r-'.  the  Kfe'tenant,  married  oae  Qharm^a  aad  died,  lea^viog  childrca  aad  her  km* 

•bead  aurviviiig  her  iii  the  life  of  her  father.    jU#^  1st.  That  tiie  words  beira 

aCthe  body  did  act  create  an  estate  tail  ia  the  life-ieiiaot.    2d.  That  the  par 

^        '  .  ^  soa  who  should  answer  that  descri|i[tion  at  the  death  of  William  F.  Jacksoo, 

took  the  estate  as  purchasers  and  not  by  descent;  that  their  interest  duriQ| 
the  life-estate  was  contingent  and  not  vested.  3d.  That  in  the  distribution, 
the  children  of  Matilda  take  per  stirpes,  and  tioc  per  eapka. 

■  Tirttvef,  in  Upson  Scrperior  Court.     Decision   by  Judge 
Oabaniss,  November,  1869. 

•  •  •  I 

This  was  an  action  of  Trover  brought  by  Thomas  S.  6ha^ 
man,  as  administrator  of  Matilda  G.  Sharman;  deeeased, 
against  Winfield  S.  Jackson,  for  the  recovery  of  certain  n^ 
groes  contained  in  the  follo'wing  deed  of  gift,  andtipon  which 
plaintiff  alone  relied  in  support  of  hi«  title,  via :  • 

"  GEORGIA,  Monroe  County  : 

^'Know  all  me^  by  these  presents,  that  I,  BliaabeA  Tan- 
kersly  of  said  County,  in  consideration  of  natural  love  and 
afifedtion,  which  I  have  for,  and  bear  for  my  son  William  P* 
Jackson,  have  this  day  given  to  him  the  following  negroeat 
Patience,  Charles,  Bill  and  Winney,  during  his  life^  and  at  his 
death  I  give  Patience  to  my  grand-children,  Blisa  Jane  Jaek- 
son  and  Maria  Louisa  Jackson ;  and  Charles,  BiU  and  Win* 
ney,  at  the  death  of  said  William  F.  to  be  equally  divided 
among  the  heirs  of  the  body  of  said  William  F.,  feserviBg  to 
myself  the  possession  an4  use  of  said  negroes  during  my  life* 
without  paying  any  hire  therefor. 

^'  Signed,  sealed  and  acknowledged  this  17th  day  of  June^ 

1826. 
(Signed)  "  ELIZABETH  TANKERSLY,  l.  s. 

"  In  the  presence  of  W.  Johnson,  W.  B.  Clark,  J.  P. 
"  Recorded  20th  June,  1826." 

After  reading  the  deed,  plaintiff  proved  that  Matilda   C 
Sharman,  deceased,  was  his  wife,  and  that  she  departed  tHxi 
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Me  in  Ae  jnr  1844,  and  Aat  WilUam  F.  Jael^oti  di^  vd 
I86ij%nd  that  said  Matilda  C.  wsa  bid  daughter^  and  thai) 
abe  vts  in  life  at  the  date  of  the  feregoing  deed.  Upoti  tfai9 
MzmoQj  plaintiff  rested  his  case,  and  (defendant  mored  for 
anon^SBit  on  the  groimd  that  said  deed  Tested  no  title  in're^ 
mutdsr  in.  aaid  Matilda  0.  Sharman,  she  not  bdag  in  life  at 
die  time  William  F.  Jackson  died. 

The  Ooart  granted  the  motion,  and  ordered  a  non-suit,  an^ 
ooaneel  for  plaintiff  excepts. 

Jas.  M-  Smith  &  P.  W.  AlsxandAr,  for  plaintiff  in  error.' 

•  •  •  » 

G1B6OK,  G&ESN  &  Pesplxs,  contra. 

By  (he  C&urt. — Lton,  J.^  delivering  the  opinion. 

Haw  points  arise  in  the  construction  of  this  deed.  Ist^ 
Whether  by  its  terms  a&  estate  tail  is  created.  2d.  Is  tho 
Kfflsinder  a  vested  or  contingent  one  ?  8d.  Who  ^ill  take^ 
nado^  the  limitation  to  the  heirs  of  the  body  ? 

1.  As  to  the  first,  we  consider  it  well  established,  that  aP 

tho&gh  these  words,  *''•  heirs  of  the  body/'  do,  prima  f<icie^ 

import  an  estate  tail^  yet?  in  the  language  of  Lord  Hardwick; 

ib^^von  tm.  BuMMe^  2  J.;^!:.  89,  >^the  general  ran  of  cases 

mskes  this  {dain,  tloAt  notwithstanding  they  sound  like  wordi^ 

of  {mutation,  yet  npon  oircomstances  and  the  intention  of 

the  parties,  they  may  be  construed  words  of  purchase,  and* 

descriptive  of  the  person  who  is  to  take.''     See  also,  Areheri^ 

case,  1  Co.,  Kemp  V9.  Daniel^  8  Ga.  385.     The  superadded 

vordxy  ^  at  his  decease  to  be  equally  divided j"  exclude  the 

idea  tf  a  perpetuity,  and  take^from  the  words  that  technical 

signifiestiou  that  the  Law  ordinarily  attaches^  and  gives  tt^ 

tbeoi  thw  natural  sense ;  hence  we  hold  that  they  were  used; 

here  as  words  of  purchase,  and  not  of  limitation,  and  that 

they  da  Hot  create  an  estate  tail. 

2«  The  hailstion  over  tiien  being  good,  is  the  remainder 
eontiiigemt  or  tested  ?  It  was  insistsd  on  by  counsel  for 
phufitiff  in  eiror,  who  is  also  plaintiff  in  the  Court  below,  thai 
*Ae  worcfa  ^^  heirs  of  the  body, '  muist  be  considered  as  synony^^ 
moos  with  children,  and  hence  that  Matilda  Sharman,-' 
who  WM0  m  child  of  the  tenant  for  life,  in  life  at  the  date  of 
?iko  dstfl,  tedc  ».MaifiilarQmaiiider,  and  which  eii  her  death' 

.r 
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Wfort  daa  deUdnniiiattoii  of  tha  life«6itat#  mm  tmnawhb 
to  her  l0g^  repre8eiitati?e»    But  do  theae  words  irh«&  w^ 
•dned  to  be  words  of  pnrehase,  neoeaaarily  mean  ohiUrea? 
We  admit  that  they  maj  be  used  aa  aynoiiTmoiia  with  okA* 
dreoi  bat  we  know  no  role  of  conitroetion  whioh  says  thej 
anost  be  so  taken ;  and  we  apprehend  that  an  examinaUoa  <r 
the  cases  will  show  that  whenevw  they  have  been  so  inte^ 
preted,  it  has  been  in  conaeqnence  of  the  supposed  intsntioa 
as  collected  from  explanatory  words  contained  in  the  deed  or 
Will  before  the  Court.     They  have  been  construed  to  mess 
next  •of  kin.     1  iZtci.  Bq.  lls»  per  DimAm  Oh.    They  bsve 
been  used  in  the  various  senses  of  children  or  the  persons  who 
should  answer  the  description  of  heirs  at  the  time  of  his  destK 
or  in  the  technical  sense»  as  nomen  eolUetivum^  to  signify  the 
whole  line  of  succession.     Harper  Ck.  in  Biee'e  Eq.  oT.    Vt 
have  seen  that  they  are  not  here  used  in  the  last  sense.  There 
is  nothing  in  the  context  to  show  an  intention  to  uaa  ikem  iu 
the  senae  of  children,  and  there  can  be  no  good  reason  why 
they  do  not  import  in  this  case  such  persons  aa  answer  thit 
description  at  the  death  of  first  taker,  considered  in  their  ds^ 
tarnl  sense,  and  not  technical  sense,  aa  the  grantor  erident- 

X*    intended  by  their  use,  whether  such  persons  skonkl  be  di^ 
'en,  griind«>children,  or  great*grand«>ehitdren. 
No  words  of  explanation  are  to  be  found  in  the  iasM* 
ment,  and   we  consider  that  they  create  a  oootidgent  rs- 
mainder  to  a  class  of  persons  who  at  the  death  of  tlie  t^nsat 
for  life  would  answer  the  description  of  heirs  of  the  body. 
Wherever  the  remainder  is  limited  to  a  person  not  in  easa,fff 
niH  asicertaiued,  then  the  remainder  b  contingent.     JFearm 
217.    As  if  a  lease  be  made  to  one  for  lif»>remai&der  to  ths 
right  heirs  of  J.  S.  Baraetan'e  Ooee^  8  do.  20  a.     In  JEZie  m. 
Oebume^  1  P.  Wme.  30,  after  a  settlement  for  life  on  ths 
grantor,  with  remainder  to  trustee  during  his  life^  fcc,  there 
was  a  remainder  to  the  heirs  of  his  body«    Lord  Ghanceller 
Gowper  decided  it  to  be  piainlv  a  contingent  remsiiiidar,  b^ag 
limited  to  the  heirs  of  the  body  of  A.,  who  can  hubve  no  heir 
during  bis  life,  for  nemoeetheareevivenii^M    Bailgf  tie.  Merrii 
4  Fes.  798,  was  a  case  in  which  there  was  a  limiaatton  by  deed 
after  life-estates  to  husband  and  wife  to  the  heir  male  of  hex 
(body  by  him,  to  be  begotten^  and  for  want  of  saoh  beir  re; 
qiainder  over«    A  son  was  born  of  the  manriage,  irko  dia< 
during  the  Itle  of  the  wife,  and  throagk  whom,  tbm  plmmvi 
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ejifaiiffj-  jBUii;  lli«t  iliis  WM  »  cmUoMlK  iMiaiadttr  ui  Mi^ 
penon  mb  shoald  be  keir  mde  M  the  cmlh  of  the  wife }  the 
Cout  eayini^  '^  Thiii  is  the  CMe  of  ti  deed,  therdore*  I  am  of 
opintQii  taet  the  linitftlioft  siibeeQaeiit  to  the  eetate  for  life  of 
E.  H.  was  a  eoniiitgeiit  remaiQoer  to  eiich  peiBoa  ae  would 
he  heir  male  of  her  body  at  her  death,  ia  feoi  and  ae  n^me 
€9t  h(Br€9  «weiilt«,  and  Thoinae  H.  (the  eon,)  died  in  the  life  of 
the  mother,  that  remaiader  never  took  place."  This  reason* 
i^  and  deeision  was  afterwards  adopted  by  Lord  Cioitenhaai, 
Chmneellmr  in  Okamben  v$.  Ti^hr,  2  Mylna  cmd  Or.  37& 
That  ia  almost  a  parallel  case.  The  son  having  died  in  the 
Hfe-tiflDe  cf  the  mother,  the  tenant  for  life,  no  estate  ever 
vested  in  him,  and  here,  Matilda  Sbannaii  having  died  | 
daring  the  life  of  the  tenant  for  life  (her  father,)  no  interest 
ever  v^ted  in  her.  The  only  .intezsst  which  Matilda  Shar«* 
Bum  took  by  this  deed  wee  a<  bare  possibility.  Being  pre- 
samptive  beir  at  the  time  of  its  date,  she  had  a  mere  hope 
of  snecession,  whidi  is  not  devisable,  8,  7,  R.  93,  and  coa8o^ 
qoently  not  transmissible  to  her  representatives. 

Wherever  the  limitation  is  contingent  by  reason  that  tke 
person  or  persons  to  whom  it  is  directed  cannot  be  ascertain- 
ed,  as  in  the  case  of  a  limitation  to  the  ri^ht  heirs  of  J.  8. 
(then  living,)  no  interest  will  vest  in  the  heirs  during  the  life 
of  J.  8.,  iior  will  it  be  transmissible  Or  descendible  from  any 
06e  ^ying  before  it  becomes  vested,  featne  871,  Doe  vt. 
TamUfMm,  2  M.  ^  &  170. 

I»deed,  these  words,  heirs  of  the  body,  in  themselves,  tm* 

port  a  contingent  remainder,  for  admitting  that  the  person 

who  will  be  beir  is  in  being,  still  it  is  uncertain  whether  the 

person  who  wonM  be  heir  should  the  ancestor  die  «t  a  partio* 

alar  time,  may  not  die  before  the  ancestor,  and  hence  the  p<9r- 

aon  who  will  eventnally  be  heir,  is  one,  who  even  if  he  is  in 

being,  eaiuiot  be  ascertained  until  the  death  of  the  ancestor* 

And  heinofy  it  is  a  general  rale  that  a  remainder  limited  to 

to  tke  keir  or  heirs  of  a  living  person,  is  a  contingent  remain* 

der«     To  tins  there  are  certain  exceptions,  as  where  there  are 

^xpibuMatj  expressions  showing  that  they  Were  used  in  some 

o$ber  SI  —i^  as  sons,  or  children,  as  denoting  the  persons  who 

«C  abe  tioie  »re  the  apparent  heirs.    Another  excention  is, 

when,  br  the  celebrated  rale  in  Shelly 's  case,  the  woros  are  to 

be  f  idfrnii  w  words  of  limitarion.    2  I^sarne  gOi.    In  this 

bowevet,  there  are  no  explanatory  words  showing 
16 
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'  ^f  sons;  or  daagbterfl,  or  tbcit  ik^y  are  intend^  to  deBign&te 
■knj  pkrtioulAr  perioii,  who  at  its  mte  were  the  heirs  presunp- 
^Hre  of  the  tenant  for  Kfe,  and  having  already  determined  that 
^'by  i^aeon  of  the  superadded  werds,  Uie  term  heirs  of  the  body . 
Hire  taken  out  of  the  applteation  uf  the  role  in  Shelljr's  case, 
*'thej  must  ex  vi  terminiy  oonstitnte  a  eontingent  remainder 
•by  virtue  of  the  maxim,  nemo  €%t  hare^  viventii. 

By  this  eonstruotion  we  violate  Ho  intention  of  the  donor, 
as  colieoted  from  "the  instrument.     The  diildren  of  Jaekson 
^living  at  the  date  of  the  deed,  and  who  were  then  his  appa* 
"'  rent  heirs,  were  not  the  immediate  objeets  of  her  bounty. 
t> This' is  manifest  firom  the  creation  of  a  prior  life-estate.    She, 
*tio  doubt,  intended  to  give  the  benefit  of  this  disposition  first 
to  her  son  for  life,  and  then  to  those  who,  at  his  death,  would 
'  I9tand  towards  him  in  the  relation  of  his  heirs.     It  would  be 
'^  a  most  forced  construction  to  say  that  after  the  death  of  her 
son,  the  tenant  for  life,  she  intended  the  property  to  pass 
away  from  his  family  and  go  to  strangers.     But  this  would 
'^  be  the  result  were  we  to  hold  that  the  words  heirs  of  the  body, 
Kre  here  synonymous  with  children,  and  that  they  took  vest- 
ed remainders  transmissible  to  their  legal  represetitatives. 
''  l)his  {^resumption  of  intention  has  no  bearing  on'  the  decision 
'-  Hft  give.     Her  intention  is  to  be  looked  for  in  the  deed  itself, 
*and  there  is  nothing  there  inconsistent  with  tho  consti^nction 
we  put  upon  it.     ^'  At  his  death  to  be  equally  divided  among 
the  heirs  of  his  body,"  we  construe  to  mean  a  remainder  to 
•* those  who  at  that  time  would  answer  to  the  description  of 
""  heirs  of  the  body;  that  is,  the  lineal  descendants  upon  whom 
-  the  Law  would  cast  the  descent  of  lands  if  the  ancestor  had 
died  intestate.    Lemaeka  v$.  OUcver^  1  Bieh.  JEq.  141.    And 
»>  U  is  undoubtedly  competent  that  an  interest  may  be  limited 
"to  such  persons  as  shall  at  a  partioular  time  sustain  a  partic- 
'^  tilar  character.    RaUoway  tn.  SMSmoay^  5  Vt%.  401. 

Where  property  is  given  to  a  dass  of  persons,  and  not  by 
*»  name,  it  will  take  in  all  irho  shall  answer  the  tlesoription  at 
^  the  time  the  gift  shall  take  effect,  and  if  there  be  but  one, 
^  though  it  be  expressed  in  the  plural  number,  that  one  will 
"take.  Swintmm.  Legare^  iM^Chrd^^  Oh.  Bj  445  ;  iffersvs. 
^  MytTB,  2  ib.  25T,  250. 

*'     It  is  clearly  established  by  IhVume  v$.  Mehy  1  Bfr>^  Ch. 
Ty  O0i.  637y  ani  many  other  oaeeSi  that  when  tiie  testator -g^ires 


ATLANTA,  MAftO^  TSBM,  .1860.  ^9 


Sliariiiiin  va.  Jackson. 


aDj  legacy  or  beoept  to  aQy  person  not  R^persona  designatu^ 
bat  under  a  qualification  and .  description  at  any  particuTar 
time,  the  person  answering  the  description  at  that  time  is  to 
claim.     Godfrey  vs.  Davisy  6  Vcb,  43. 

It  follows,  therefore,  that  as  the  husband  or  representative 
of  Matilda  Sharman  at  the  death  of  Jackson,  the  life-tenant 
does  not  answer  the  description  of  persons  to  whom  the  gift 
is  made;  thiM^  be  cannot  take,  but  that  her  children,  who  Ao 
answer  to  that  description,  and  who  are  also  within  the  inten- 
tion of  the  donor,  take  instead.  And  so  the  judgment  of  non- 
suit was  properly  awarded  by  the  Court  below.  ' 

3.  It  having  been  ascertained  who  are  to  take  under  tlje 
description,  it  remains  to  be  determined,  how  the  distribution 
is  to  be  made  under  the  direction  "to  be  equally  divided.*'* 
We  hold  that  they  are  to  take  per  stirpes  and  not  per  captth ; 
and  this  opinion  is  founded  on  the  intention  of  the  donor,  as 
gathered  from  the  words  of  the  instrument,  construed  in  ref- 
erence to,  and  in  connexion  with,  the  Statute  of  Distribution 
of  this  State,  by  which  the  grantor  evidently  contemplated 
that  the  property  should  be  distributed  among  these  persons. 
Elizabeth  Tankerslj  in  making  this  deed,  never  could  hate 
meant  that  one,  of  a  half  dozen  grand-children,  should  t^e 
equally  under  the  deed  with  one  of  the  children  of  iier  sou, 
the  life-tenant,  who  was  in  life  at  the  making  of  the  instru- 
ment, and  directly  within  the  scope  of  her  immediate  intend- 
ed bounty.  It  is  true,  she  says  equally  divided,  but  that  is 
to  be  understood  and  construed  as  that  equal  division  ma()e 
by  the  Distribution  Laws,  that  is,  that  all  the  heirs  related 
to  the  first  taker  equally,  or  in  the  same  degree  should  take 
equafly,  while  those  who  were  in  the  same  line^  but  further 
removed,  should  take  by  representation,  that  is,  all  together 
standing  in  the  place  of  the  deceased  parent,  and  taking  but 
the  share  or  proportion  which  is  equal  with  the  shares  of  the 
children.  This  is  an  equal  division  among  the  heirs  of  Wm. 
F.  Jadtson,  and  it  is  not  the  less  so  that  one  or  more  of  the 
shares  must  anrin  be  sub-divided  into  as  many  parts  as  there 
are  grand-dilaren  distributees. 

A^ktiMa  Sharman  was  in  life  at  the  execution.     She  was 

in  the  eye  of  the  donor  at  that  time,  as  one  who  would  tale 

an  equal  share  with  the  other  children  at  the  death  of  her 

father,  aboiild  she  at  that  time  be  in  life ;  but  she  was  nqt, 

aad  as  her  children,  equally  with  herself,  answer  the  deserh^ 
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ikm,  one  (legrei  farther  removed,  thev  fall  !&,  fifltttg  tip  tie 
l^ap  caused  by  her  death,  and  take  omj  that  distributive  piH 
of  the  estate  which  would  have  come  to  her  had  she  lived,  inst 
as  the  Law  would  have  distributed  the  property  to  tnem 
had  William  F.  Jackson  absolutely  possessed  the  propertj 
in  his  own  right  and  died  intestate.     Suskin*i  Appeal^  t 
Penn.  JB.  804,  was  a  case  very  much  like  this.     The  testator, 
after  making  eertain  bequests,  directed  thus :  "  Then  my  YHSi 
IB,  that  the  remaining  part  of  my  g)ods,  stocks,  Jtc,  shall  1»6 
impartially  appraised,  and  after  such  appraisement  made,  thst 
the  same  $haltbe  equally  divided  between  all  the  heirty  The 
Court  held  that,  ^'By  these  expressions,  the  testator  meani 
his  own  heirs,  which  can  only  be  ascertained  by  resorting  to 
the  Statute  of  Distribution,  as  has  often  been  done  in  analo- 
.gous  cases;  and  taking  this  to  be  the  rule,  it  descends  to  the 
children  and  grand*ohildren  per  %t%rpe$.    This  shows  the  per- 
sons who  are  to  take,  and  the  same  rule  must  be  applied  to 
« t  ^^^  quantum  of  the  estate.*' 

In  England  the  rule  would  be  different,  but  the  reason  of 
the  rule  cannot  be  the  same  here  as  there,  on  account  of  the 
difference  in  the  Law  of  Descents.  In  Lemaek  vs.  Qlovefj 
ReparLpd  in  Rich.  Eq.  141,  this  question  was  well  consider* 
ed  bv  Chancellor  Harper.     The  testator  in  that  case  bequeath- 

Ji  the  use  of  personal  property  to  his  sister  Jan0,  and  after 
er  death  bequeathed  the  same  to  the  heirs  of  her  body,  to 
ihem  and  their  heirs  and  assigns  forever.'*     The  Court  held, 

^  Ifirst,  that  the  words,  "  heirs  of  the  body,*'  were  words  of  pur- 
•base.     Second,  that  all  who  answered  the  description  of  the 
^eirs  of  the  body  at  the  death  of  Jane,  were  entitled ;  but  the 
Court  dividing  equally  as  to  whether  such  persona  took  ^ 
capita  or  per  stirpes^  there  was  no  decision  of  that  question. 
Chancellor  Harper  holding  that  they  took  per  9tirp€$ ;  Chan* 
ic^Ior  Johnson  and  Justice's  0*Keal,  Evans,  Wardlow,  con- 
eurring ;  while  Chancellor  Johnston,  Dunkin  und   Justice's 
Bichardson,  Butler  and  Frost,  held  to  the  contrary.    We 
think  the  opinion  in  favor  of  the  per  itirpee  diitribntion  is  the 
better  one.    The  other  is  put  on  the  ground  that  the  xtfle 
was  settled  in  the  previous  adjudication  of  Campbell  v$.  Wiff^ 

.  gingf  Biee,  JSq.  10,  and  not  upon  reason  or  Law,  and  ^thm 
■candid  confession  that  such  rule,  when  l&p^lied  to  the  eircum* 

*  stances  of  that  case  and  considered  in  connexion  with  the 
proportion  in  which  the  distribution  is  to  be  made^  the  Covrt 
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ii  coottniDed  to  doubt  whether  the  inteution  of  the  testator 
it  Dot  tierifieed,  (jwrhspa  neceararil/  sacrificed,)  ia  deferenoe 
Id  u  MtebUahed  rule.  The  opinioa  of  Chanoellot  Harper, 
OD  the  otter  bend,  from  ita  strength,  oleftmeu,  and  abilitjr, 
ud  in  Meordanoe  with  the  manifest  intention  of  the  testator 
iu  tbt  o«s^  aad  the  donor  in  this,  is  entitled  to  great  respect, 
ud  ttteotioo  at  leut  tQ  considering  the  question,  if  it  do«s 
DM)  ia  fset,  saioqot  to  &  Judicial  prooedeot.  He  aays,  "  I 
todd  Dot  depu-t  fron  the  SogUsh  oaaea  when  titey  appl<, 
bit  I  think  oar  Statate  of  DeeMOts  and  Distribntioos.  auk' 
ing  the  distribatees  of  personal  estate  identical  vitfa  ike  bsin 
aflud,  (ai  in  our  own  Statutes,)  makes  a  new  case,  and  ad* 
■uu  ud  requires  a  different  construotion.  In  England,  the 
^  St  h^w  ia  IB  general  a  single  individual,  and  the  plural 
"htiti  of  the  body,"  serves  to  lunote  the  BUccesiioD.  Wheq 
tinn  words,  therefore,  are  held  to  denote  a  class  or  classes  of 
PciraWj  it  ma;  be  said  that  there  ia  nothing  on  which  to, 
loaai  the  notion  of  representation,  or  that  the  parties  are  to, 
^t  otherwiM  tbso  per  capita.  With  us,  certainly,  it  raust 
^  (xiiBpetent  for  a  testator  to  give  his  own  or  mother's  lineftl 
dtKendants  hi  such  Bhar«s  and  proportions  as  the;  wonlii 
^n  ulen  land  bjr  descent  in  case  of  intestaoT.  And  when 
^  dcaeribea  tbem  as  heirs  of  the  body,  nothtng  can  mor* 
F^idj  express  their  intention.  They  are  to  take  as  heira  ia 
^*tj  psneot  that  they  can  so  take,  only  it  ia  by  pordtaac  in- 
"^  of  ittpent.  In  England,  wheo  iaken  to  meui  a  class  (^ 
feiaoBt,  tbes*  canQot  in  any  respect  take  as  heirs,  or  heirs  of 
*^body,  'Vnw^er  cpnatrned  children,  issue,  descendants, 
'"'t  n  Jua,  ^.,  thev  must  always  be  different  persons  from 
*^^n.  It  IS  said  in  cases  of  coparcenary  or  gavel-kind, 
thatw^iQlCvidaals  who  take,  make  up  but  one  heir.  But 
P  of  component  parts  in  different 
kt  case,  I  think  he  consists  of  two 
>  one-fifth  of  the  estate,  of  six  per- 
bird  of  on^fifth,  or  one-fifteentb, 
titled  to  one-tenth.  So  they  woaM 


ban  t^M  j|fiy  land  of  ifhidi  their  mother  had  died  intestate. 
Aad^^jfpfftt  wrih  what  tbe  Lav  supposes  to  be  the  rule  of 


children  are  preferred  to  grand-children, 
'  Uf  the  mpre  remote." 
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WILLIAMS  M.  FAMBRO. 

1.  Id  action  io  rei:over  damagec  for  the  killiDg  ot  a  slave,  the  defendaDt  may 

give  evidence  of  the  slave's  character  for  turbulence  and  insubordination, 

Tor  the  purpose  of  aiding  the  probability  of  his  theory  of  defense  that  the  slave 

'  was  killed  in  an  act  of  insubordination,  and  also  fbr  the  purpbte  of  mitigat* 

ing  the  damages ;  but  the  evidence  must  dome  fforo  witneaa  who  kn«w  the 
staTe  to  have  had  aueh  a  diipeaittoli,  or  Aroai  adailSBions  «f  the  piainiili;  and 
mad  (torn  general  repmation,  aor  ftmo  proof  of  pMvtcwa  panieuter  m^tm  of  ijd* 
.^anbordiiMttioo  am  the.  pact  of  the  slave.  « 

2.  I^uuh  aa  actioo  to  recover  damages  (or  the  killing  of  a  slayoi  need  not  be  pre- 
^90ded  by  a  prosecution  for  the  felony. 

,  Trespass  vi  et  armhj  iu  Pike  Superior  Court*  Tried  before 
f  Judge  Cabaniss,  at  October  Term,  1859. 

•*.  This  was  an  action  brought  by  Allen  G.  Fambro  against 
^tichard  W.  Williams,  for  the  recovery  of  damage  for  killing 
i|  negro  man  slave,  named  Jim.  alxan  Jim  Sheet,  the  property 
of  pmintiff.  The  declaration  alleged  that  the  nesro  was  y^orth 
$1200,  and  that  he  came  to  his  death  by  wounds  inflicted  upon 
\ifxa  by  defendant.  * 

.The  defendant  pleaded  the  general  issue. ' 
'  tJpon  the  trial  it  appeared  from  the  testimony,  that  at  the 
^e  the  negro  was  killed,  28d  March,  1857,  tne  defendant 
was  overseeing  for  plaintiff;  that  the  plantation  upon  ^hicli 
the  negro  was  killed,  was  in  the  county  of  Crawford,  and  that 
plaintiff  resided  about  thirty  miles  distant.    None  of  tho  wit- 
nesses examined  was  present  at  the  killing;  the  negro  wuci 
(bund  dead — stabbed  m  the  left  side ;  the  wound  having  the 
appearance  of  having  been  inflicted  with  a  long  knifel     The 
^eiendaat  lived  on  the  plantation  with  his  family,  a&d  IfcaA 
f^arge  of  the  negroes  as  plaintiff's  overseer ;  that  he  was  atb- 
s^t  when  the  witnesses  who  were  examined  first  went  to  the 
plantation  a^d  found  or  saw  the  negro  dead ;  that  hel«ftltii* 
mediate][y  after  the  killing, 

V  Wlien  the  case  was  called  for  trial  and  plaintifr  annoTiBt^ed 
ready,  defendant  moved  for  a  continuance,  on  the  _ 
-  of  the  absence  of  a  witness  who  resided  in  the  County^'; 
had  been  duly  subpoenaed,  and  by  whom  defendant  e 
to  prove  that  the  nesro  killed  was  of  bad  eharikct^r,  turhnl^Y^^ 
ana  unruly.    PlainttlT  olyected  to*  tfi^  showing  as  insnSclex^t;  * 
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if  proetired,  being  immaterial  aad  madmiaiible*  Tba  Goiuift^ 
ieid  tb  «Wiriiig  inoaffieient,  and  refined  the  motkm  to  eoa^t 
tiDiie,  vA  defendant  azeepted.  « 

Xba  pkintiff  haying  closed  his  teetimony,  the  defondaal? 
<Arcdto  read  the  dqpoutione  of  oae  Bobert  D.  Walker,  ai 
vitoeas  exaauned  by  coauaissioii*  ^  The  aubataaee  of  i^  au^ 
mnof  tUa  witness  was^  that  he  knev  tiie  boy,  Jim.;  thai; 
B»  ckaiaeter  in  the  naohbarheod  was,  that  be  was  hard  ta^ 
^^e  aod  eoatrol,  and  of  a  violent  disposition.    That  iii< 
Jukoarj,  1856,  ha  eommeneed  to  oversee  for  plaintifl^  ^a> 
told  witaeas  that  if  Jim  eomplained  of  being  sidk,  to  give  bimi> 
B«Be  aiedieme,  and  if  he  was  not  siok,  to  pA  him  to  work ; 
*>toflai  went  to  the  doer  of  the  hoose  where  Jim  was,  mif 
^^  if  he  was  w»U  exioiigh,  to  take  hia  te<ds  and  go  UU 
^rut  ''^  ^^P^f^  ^ba^  when  he  was  sick  his  maste;e  nevw, 
^•d  him  to  work,  and  he'd  be  damned  if  be  wXMild  do, it  )•. 
«itodS9  stnick  him  with  hia  fst,  and  went  to  get  hk  trhip^ 
vken  ^  followed  him  ont  into  the  yard  and  picked  up  an 
w  and  went  back  into  his  honse*    flaintiff  then  toU  wit- 
i|e«  act  to  go  into  the  house  until  he,  plaintiff,  went  in  and 
broQght  the  boy  out ;  plaintiff  said  the  negro  was  dangerots, 
vid  adtiaed  witness  to  go  armed,  so  as  to  defend  himself. 
AWthiae  weaka  after- this,  witness  nndertodk  to  wbip  him 
for  playinff  cards ;  he  swore  he'd  be  damned  if  he  should  do 
it,  and  ^lAeA  m  a  stick  and  strudc  at  witness ;  witnesis  then 


tied  and  whipped  him ;  witness  remained  on  plaifiHi 
Jl^'Afbtttation  font  months,  and  whipped  Jim  three  times  (' 
'^tltepted  to  strike  witness  me  time,  and  resisted  twicer 
^  W  was  afraid  of  him,  and  good  cause  to  be  in  thenighl,; 
^Mia  the  day.  Nat  Lucas  and  Frank  Bacon  toM  wit^i 
Mas  tlia  the  character  eC  the  negro  was  bad,  and  theyi 
^^iteibne  to  keep  Jim  away  from  th^  plimtations ;  ihejt 
*™.^^sa  a  dangerous  negro,  and  of  bad  habits;  witness 
«»ntoa4kiiii  danffcgrous. 

Phjatira  eounsci  (4yected  t6  the  reading  of  these  deposiit 
tiOBs,  t^  the  gronnd  that  the  testimony  was  irrelevant  and 
™— ^yai  Defendant's  ootasel  stated  that  this  testimohj^ 
^^Aaadfar  twoparposes:  1st.  To  show  the  character 
^<r  nmhul  of  ib0  negre.  '9di  To  mitigate  the  damagesf 
The  Qoavt  aattlained  the  abjectians  aawi  nUed  out  the  d^oait 
'^  «»fw«»tl»y''«enitv'pMae*1jbefeiieiah  slipraiM  U 
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i^-M- 


WMtem  •*  ftMlffo. 


Ike  Mgr#ibr  fi4lta«e,  viIcm  tone  Mi  of  vklMMse'irM  iteim 
t«  4cf dndftAt,  or  know  lod|(o  •»  kis  ptrl  of  Iht  Mgro't  dianD^ 
let  'fer  fi<dMoo«    To  iriMb  nding  dofsttditfkt  oaweytodk 

The  testimony  beinff  closedy  Mmteit't  eooAMl  feywitej 
Iks  Cottrl  to  elierge  tke  Jury^  tksl  plaintiff-  oe«ld  aat  maiti- 
Mtfn  Ikit  action  fer  dawMes,  nUbcvt  fint  ekoniiig  Aat  k» 
kid  pwwoouled  tke  defendant  to  eewrietieii  or  neiiaillal  on 
tka  erimioal  aide  ef  Ae  Oout,  Tke  Oonrt  refknd  an  tm 
okatge,  bnt  eharged  that  plaivtiff  kad  the  rigkt  «e  mamtain 


tkia  notion,  nad  to  reeo^rer  tkerein^  without  proaeentiQg  tibe 
dafendant  «ranmaUy  to  oonTieticoi  or  aeqnittaL  To  muck 
okarge  ted  veAiaal  to  eharge,  comiei  fer  defendant  exeepted. 
f£e  Jnry  feimd  fer  the  pbdntiff  twelre  knndrad  dallaaa. 
Wkerenpon  dafendant  moved  for  a  nev  teial,  on  tlM  groiBid 
tiUit  Ae  terdiet  waa  eontnury  to  Law  and  evidenoe,  mi4  ke* 
atame  of  error  in  the  mlingai  deeiaiona^  chai^gea  awl  refka^ 
to  eharge  abotn  stated  and  exoepted  to.  Tt»  Oonrt  oewMl- 
ed  tlie  nMtk>n^  and  defendant  exetpted. 

Pnmaa  k  SxtM,  fer  plaintiir  in  emr. 

:  Jly  th$  <%iin-*«8nPHVttlf  J.f  delivering  tka  c^iaian. 

•  1*  We  dunk  tka  plaintiff  in  eimr  waa  entitled  tn  the  noik- 
tinwance  to  get  tke  benefit  of  Barvon'a  lnatiniony»  and  tkni 
ka  on^  alao  to  have  kad  tke  keaefit  «l  Walker'a  tiaitoiaiv, 
Wkick  itaa  offered  but  nlad  out.    We  tkbk  the  taatinMM^  of 
tkase  two  witnaiis  waa  material  and  admfaMiUe^  ae fernait 
lated  to  their  own  general  knowledge  of  the  MgTo'a 
lioB,  or  to  Mr*  Fambio'a  statcnei^  ooneeming  hia^^diapon^ 
tion^  bnt  not  ndmissikle  ao  far  aa  it  related  to  prafiMa.^M>* 
tianlar  aeta  off  vielenoe  <m  the  part  of  tke  negro,  Of  in  gal&nvnl 
repntation  as  to  his  disposition.    To  go  into  proeff  of  imitw* 
alar  aMa  of  the  nagao^  weald  be  teopeii  a  aoUatecisl  iaann  iii> 
Mving  ^'aHthkifs  that  he  ever  did.''    flneh  proof  # 
aoibtenllyt  wonld  ceaas  witkont  the  Imat  noliee  te.liie 
site  parttr,  aad  tharefere  withont  oppattanity  te  Innet  la  "by 
aM«ndaon»    Vkoaff  kjv  genkml  mpotetmli  la  okanniamn   ma 
tkaeUeetidniliiiU  iataM 
Itaaia  agaiiiat  keway,  ^«wydo.aoi  paraainai^tife  t^ 


AXLAKCA,  IfABOH  TSBII,  1810. 


liAk  My  of  ikm  eKceplk«>>    'Wkaii  fyiifaKtoi  m  hi  iiwiev 

M kaqr  be  m  Mvenu  efawfts  cf  Mses,  it  my  te  tkonnt  ^' 

loienl  repwt,  or  rather  the  general  report^  in  that  case  ia  itm^ 

1117  tUag  to  be  pr0f«l^  aad  ef  eoiirse  may  be  pn»veB^    BM 

tb  tliiig  to  be  aroTeii  in  tUa  caee  vaai  Hot  the  negra'e  re|Mi<^ 

Mioii,  bnt'Ua  waracter,  bia  diapoeitioii  er  nature,  aad  eB{»e« 

dify  Uea^etft  for  sirife  and  his  prenenass  to  inanbordiiia^* 

tka   t  lik^  ifUdi  ought  to  be  proven  by  witaaeeee  who  hnew; 

iii  or  by  the  admiwions  of  the  opposite  party.    The  faet,  if 

DfefiB  tnm  the  ]Hroper  sonroee,  ought  to  have  gone  to  the 

Jvy  ftr  two  pnippoeea,  a»  tending  to  aid  tlie  theory  of  the 

(hfcaie  Aa^  the  negro  was  killed  in  an  aot  ef  inanborainatioii^^ 

aid  M  tending  to  leeeen  the  valae  of  the  negro,  andeotomift* 

ifete  the  daaaiigee.    To  prove  a  proneneie  to  inenbwdiiia* 

wm,  te  be  &n^  does  not  nreve  an  aotf  of  insnbordinatieii,  bat*  . 

il  does  inereaae  the  probabiKty  of  the  itory  when  there  is,  aa 

tbeiawaa  in  thia  oaee,  other  evidenoe  enggeative  of  euoh  tui  • 

•et    Saeh  a  itory  of  rebellicm,  if  told  by  a  witDe$e,  or  indi*  ' 

ested  by  eireamatanoet,  onj^t  to  be  move  eaeily  believed  tett* 

oerning  a  violonl^  tmrtmhrnt  bdgro,  than  eonoeming  a  meeky 

komUe  one.     I  diinlr  that  any  mind  in  searoh  of  tmd^  in 

saeh  a  ease,  or  iSnding  itself  in  doubt,  would  want  to  know  the 

ehaneter  of  the  negro.    The  presiding  Jadce  intini«ted  that 

be  woald  have  allowed  this  evidence,  if  it  had  been  shown 

that  thia  oharacter  had  been  communicated  to  Williams  be*  * 

fore  he  killed  the  negro.     His  knowledge  or  ignorance  has 

nethiac  to  do  with  that  bearing  of  the  character  which  I  have 

pointed  out.     The  sole  purpose  for  which  character  was  ad* 

miaaibfe  in  tki$  ease  on  tne  question  of  justification,  was  from 

tlie  negro's  general  readiness  for  rebellion,  to  render  more 

probaMe  the  evidence  which  tended  to  show  an  act  of  rebel- 

lioii  at  tiie  time  when  he  was  killed ;  and  this  probability  is 

evidently  not  affected  in  the  slightest  degree  oy  Williams' 

preriona  knowledge.     The  light  comes  from  the  faet  that  the 

aagra/wna  one  who  was  apt  or  likely  to  do  such  an  act  as  the 

OAe  iaofflrted  lo  him,  and  not  from  Williams'  knowledge  of  the 

fact. 

Am  to  the  bearing  of  the  negro's  character  upon  the  ques* 

uoA  of  dnaiages,  it  is  very  obvious  that  a  negro's  bad  char- 

aefter  dalraeta  fit>m  his  vidne,  and  onght  to  lessen  the  dama- 

|M  tat  kflling  him.    In  this  view  the  evidenoe  need  but  be 

flnnfned  to  Ua  partiealar  diaraeter  for  inaabowKnalioni  bnt 


•  .  , 
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WiUijms  «»» Fmtedi. 

owht  t»  h%  allowad  bb  to  U0  bad  ohwtoter  ia  g^neralt  for  a 
faM  charsotdr  in  a&j  roepaet  is  ot^  eimotna^  aSeotiag  liiB 
vialiie* 

•2.  We  agrfe  witk  the  presiding  Jttdge^thet  »  pitTiom 
pmeeentioB  for  the  felony  to  »  oonyiction  or  Mqnitlatt  wm 
not  neoeflBarv  to  the  nuuntainanoe  of  thie  ectiofi.  In  the 
oeee  of  JVeoI  «»•  IWmer,  9  (7a.  jBq?.  66£s  this  Conri  held 
diat  this  dootrine  applied  only  to  sneh  felonies  as  w^re  felo* 
nies  at  Common  Law,  and  that  at  Common  Law  no  IdUing 
of  a  slave  was  felony^  a^nd  therefore  that  an  action  to  recov- 
er damages  for  the  killing  of  a  $lav0  need  not  be  preceded  by 
a  proseenlion  for  the  £ekuay.  We  were  invited  by  the  argn> 
ment  in  this  ease  to  review  and  reverse  that  d^oisien.  Without 
oensiderin^  its  original  propriety,  the  decision  ought  to  be 
Aaiatained  netp.  It  was  made  nine  years  ago,  awl  attracted 
the  universal  attention  <^  the  profession  at  the  timew  The 
•  Iiegislature  with  fuU  knowledge  of  the  decision,  for  nine  yeaiii 
'  not  having  changed  the  Law  declared  by  it,  may  fairly  be 
eoasidereaas  acquiesced  in  it.  The  great  body  of  the  Uom- 
men  Law  derives  its  authori^  frmn  decisions  of  Coorts  aid 
Iiegislative'acqniesence  in  theou    We  adhere  to  thia  one. 

Jndgoient  reversed. 


<•  I  •  •  .  •      • 
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Walber  A  al.  tw.  Floyd.  ' 


WALKER  et  al.  v».  FLOYD. 

I.  h  n  NO  ^ttiid  <9f  coatiBttaaoe,  of  itself;  tb«t  a  MX  w^n  of  «  daeitioii  of 
t^t  Coari  in  the  case  oo  trial  hia  aot  beoa  racaived  by  lb*  party  AatirMt  • 

t  ToJbe  eatlU^d  to^a  ooatximaaoo  on  aooouat  of  tho  abtaoca  of  a  praeticiog 
aiioraey  from  the  Court,  tbe  party  dcBiriog  sach  witoeaa  mutft  ahow  tlie  aame 
(lyigeace  to  hear  the  attorney  in  atteodance,  or  U)  obtain  his  evidence,  as 
fi>rtk«t  of  any  other  witne9«. 

1  Wben  money  is  in  the  hands  of  an  officer  of  the  Court  on,  which  counsel 
ebiiffl  t  flea  for  lees'  which  is  coottDTcrted  by  thtf  client  to  whom  the  money 
Moufs,  a  Rule  i»  a  proper  remedy  to  settle  alt  queatiotis  between  elfentttttd ' 
ttoratv  in  respeet  to  Um  aame. 

^'  TaMdi  lUde  thn  ationi«y  need  net  atnoh  a  btU  of  partiovlars  of  lh«  van« 
ou«  ferYices  be  baa  rendered,  steps  talcen  or  things  done  in  the  diiTarent 
Magssoffbe  Utigatioa  in  wbioh  the  service  was  teodered,  dor  need  he,  on 
l^tUiM^  go  into  proof  ol*  the  same;  the  services  la  a  particular  litigation «  .'    m 

moA  be  in  pleading,  and  proof,  treated  as  a  whole.  "     .*  * 

^-  ^Bchproeeediiig  will  not  lie  for  services  not  yet  rendered. 


Rale,  in  Upson  Superior  Court.     Tried  before  Judge  Cab- 
i^w,  %t  November  Term,  1859. 

Jo  m  JScjuitT  case  pending  between  James  8.  Walker  and 

others,  against  TTatbaniel  F.  Walker,  an  award  was  made  against 

<l«feDdaot  onder  a  rale  (3t  reference.     He,  in  part  payment 

of  the  amoimt  awarded  against  him,  paid  to  James  Bf .  Smith,* 

£»q.,  0D9  of  plaintiff's  solicitors,  a  considerable  sum  of  money 

--between  ten  and  fifteen  thousand  dollars.    This  was  a  rule 

bj  John  J.  Flajd,  Esq.,  one  of  the  solicitors  of  complainants 

in  said  cause,  against  Smitb,  to  pay  over  to  him  out  of  said 

fund,  the  som  of  two  thousand  dollars  for  cotinsel  fees  due  to 

him  by  eomplainants  in  said  case,  or  show  cause  to  the  con<- 

trary,  fce.    This  rule  was  predicated  upon  the  ground  or 

priDcipte  that  movant,  as  solicitor  aforesaid,  had  a  lien,  as 

<v)anael  for  Ins  fees  on  the  ftxnds  in  the  hands  of  Smith,  who 

^ag  aaaoeiate  cotinsel  in  said  cause,  and  an  attorney  of  the 

^\urt.     !I%e  ooestion  as  to  the  right  to  maintain  this  form  of 

'^ocedntf  and  hovr  to  be  tried,  were  decided  upon  a  bill  of 

rxeeptioflii  brought  to  the  Supreme  Court  in  this  and  other 

^^aes,  al  August   Term,  1869.    {See  29  &eo.  Bep.^  185.)* 

^  eaao  hA^  remsiided  by  the  Suptremd  Oottrt,  cAme  up 

Kw  for  Irisl,  1>efore  Judge  Gabavibs,  at  November  Tersi, 


*  • 
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1859.  J.  S.  Walker,  N.  F.  Walker,  jr.,  and  F.  ColemaD. 
oomplainante  in  tfa?  Equity  cause,  eamf  in  under  the  rale 
and  defended,  and  were  the  real  parties  respondents. 

The  oanso  being  ealkd,  cqnnsel  for  resnondenta  i9oved  t^ 
contiMie  iho  eaee,  on  the  following  groanda: 

let.  In  order  to  enable  them  to  obtain  and  hare  the  opia- 
iofi  of  the  Sopreme  Oourt  pronovnoed  in  the  oanee  al  Atlanta, 
August  Term,  1859. 

2d.  Beoause  of  the  absence  of  H.  HilL  Ssq.,  a  mate- 
risj  witness  for  respondents ;  that  witness  wa9  a  practicin(( 
attorney  of  this  Court,  residinff  in  Maoonf  Ge(M*gia,  and  that 
they  reasonably  expected  that  no  would  be  present  at  this 
Term  of  the  Court,  and  at  this  trial ;  that  oa  had  not  baen 
snbpeaaed,  nor  had  any  steps  beeo  taken  to  take  his  deposi- 
tions. 

It  further  appeared,  that  the  remittiter  from  the  SnpreflM 
Court,  remandinff  the  case  for  a  new  trial,  had  been  receiTed 
and  entered  on  the  Minutes  of  the  Court  below. 

The  Court  refused  the  motion  to  continue,  and  respondenta 
excepted*    . 

Counsel  for  respondents  farther  objected  to  proneediog  ta 
trial,  on  the  giround  that  Rule  was  not  the  remedy  in  a  caae 
like  thi« ;  tiiat  it  coul4  only  hold  up  the  f un4  i^  Ckituurt,  but 
that  mov^Qt  must  establish  nis  demand  by.  action  it  Liaw« 

The  Court  Qirerrule4  the  ojbjeotfon,  holding  llu4  aii.aUor^ 
nepF  at  Law  had  a  lien  o^  mone;f  raised  uiider  a  jMgaieai  oV 
tfined  by  him  for  his  client,  which  he  ca«  enforce  ogr  Role ; 
and  r0Bpc^d0nts  excwtei* 

Cqvmspl  for  fesnondei)Lts  further  objected  to  the  Hoijie,,  on| 
ik»  grymnd  t)»at  t^e  cause  of  aqtioji,  or  th^  Miticular  aerTtc«a| 
repdered,  wm  not  distinctly  ^e^  forth  uia  specified  in   ttbo 

^B^^^aa^^#  I 

.  The  Coi^t  avenr^led  ^  p^ji^tion,  and  x^pcndemts 

oq>ted» 

Cotinsel  fot  respondents,  in  th^  progress  of  the  axM| 

tifta  vf  tb^  iritnessePt  objected  to  toeir  testifying  aa  to 

vices  rendered,  unless  sp^b  apryices  wer^  speciScal)iy  se 

in  the  pleadwgfi  apd  further  olijected  to  tbe  aritneiMp    wl 

we^lamrers  giving  tMr  opiiuoi^  ae  to  the  Y^hfihcf  qb^ 

Tiees  ren^bpsa  by  pl#m 

The  Cowr^jmrm^  ^U  altt«otipI^l|,  i^  r«^pOfui^Mb»  ^ 
oaDted.  '  \ 


_  • 

Ae  cttse  Mtag  tntoitted  to  the  Jnrf  nfkytt-tho  #vldett^ 
Argument  of  cotmsel  and  charee  of  the  Coiirt,  th^f  tetwtnea 
I  renliet  for  plaintiff  tot  two  Aonsand  doHan. 

Whereupon,  eonnael  for  respondents  tender  their  bill  of 
exceptions,  assigning  as  error  tne  mlings  and  decisions  afore- 
nid. 

N.  M.  Harris  and  B.  H.  Biohah,  for  plaintiSb  Hi  error. 

OiBsoif  k  Pbrplrs,  contra. 

Sff  ike  Court — Lyon,  J.,  delivering  the  opitiibn. 

^  1.  The  Act  of  22d  January,  1852,  *^  to  regulate  the  prao* 
tice  of  the  Supreme  Courts  and  of  the  Superior  Courts  or  this 
State,  Jte.,^*  provides,  "That  when  any  cause  shall  be  sent 
back  to  thie  Superior  Court  by  the  Supreme  Court,  the  same 
than  be  in  order  for  trial  at  the  first  Term  of  the  Superior 
Covt  next  aftier  the  decision  of  the  said  Supreme  Court. 
And  where  either  party  may  have  exhausted  their  continiih 
anoes  on  the  appeal,  tne  said  Superior  Court  shall  have  full 
power  and  authority  to  grant  one  continuance  to  said  party  as 
the  ends  of  Justice  may  require/'  Under  that  Statute,  the 
phlirtilEi  in  error  were  not  entitled  to  a  continuance  of  the 
eaose  on  the  first  ground.  The  record  does  not  show  that  thay 
had  exliaiisted  their  continuances.  That  Statute  evidently 
mtctided  that  tbe  Court  should  continue  only  for  a  good  and 
soficieBt  cause  shown.  That  the  mere  fact  tbat  a  full  report 
of  tlie  decision  of  the  Court  in  the  former  trial  had  not  been 
,  should  not,  of  Itself,  be  a  sufBcient  ground  of  con« 
L  But  that  when  the  continuances  allowed  by  Law, 
OB  proper  diowing  made,  had  been  exhausted,  that  then  the 
Comrt  inirift  continue  on  a  like  showing  one  time  more,  if  the 
eodft  ef  justice  required  it.  These  parties  gave  no  reason 
irlrj  ilie  dscMon  of  this  Court  was  necessary  to  a  full  under- 
■iBrtiffBg'  mt  settlement  of  their  rights  before  the  Court,  or 
is  wblst  w^  b  could  benefit  them  in  that  trial.  Nor  can  we 
*4M  h&w  Aelrsnt  of  that  Judgment  has  injured  or  eren  affected 

^% '  ^to  CDtrde  one  to  a  continuance  on  account  of  the  ab- 
t|kM0  otmn  ationey,  who  is  a  witness  folr  him,  it  is  necessary 
nrntHe  »1ta«M  sheir  that  be  has  used  the  same  diligence  to 
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'^'  walker  ^  dl.  <;«.  F%d.  ^ 


pjpootssa  hia  aUe^ida^ce  or  his  teftimon^.  if  he  repidet  Mt  of 

the  oouaty,  as  any  othor  witness,  notwitostaading  the  attor- 
ney, at  the  timei  may  be  a  regular  attendant  upon,  and  prac- 
titioner in,  the  Court  where  the  testimony  is  desired  to  be  used ; 
for  the  reason  that,  although  the  attorney  is  for  certain  par- 
poses  an  officer  of  the  Court,  he  is  not  so  for  all  purposes. 
He  is  not  obliged  to  attend  the  Court.  He  attends  the  Goart 
voluntarily  in  the  pursuit  of  his  profession  as  the  proseoator 
of  his  client's  rights  before  the  Court.  And  as  th6  plaintiff 
did  not  come  up  to  this  rule,  the  motion  for  oontinu^ce  was 
properly  overruled. 

8.  Counsel  for  jdaintifis  in  error  demurred  to,  the  form  of 
proceeding  on  three  grounds : 

1st,  That  a  ^ule  waa  not  the  proper  remedy. 
.     2d.  That  the  Bule  did  not  plamly  and  distinctly  set  forth 
.  the  caiise  of  action,  and,  did  not  contain  a  bill  of  particulars 
,  of  the  services  rendered. 

3d.  That  there  was  a  branch  of  the  litigation  still  pending. 
Whether  a  Bule  was  the  proper  form  of  proceeding  for  aettrmg 
the  issue  between  these  parties,  was  mad^e  and  determined 
•  against  plaintiffs  in  error  in  this .  same  ease,  in  the  name  of 
Smith  vs,  Croodcy  29  (?eo.,  185,  with  the  reasoning  of  which 
the  plaintiffs  must  be  satisfied. 

4.  The  employment  of  counsel  goes  to  the  whole  of  the  liti- 
,  gation,  from  the  time  of  his  employment  to  the  end  of  the 
.  same,  and  he  is  expe^ed,  and  it  is  his  duty,  to  do  every  ser- 
,  vice  in  the  progress  of  the  cause  that  is  necessarv  for  the 
prosecution,  protection  or  defense  of  his  clients'  right — in  all 
things  tp  represent  and  insist  upon  his  ri^ts,  and  Ua  cem- 
pensation  is  to  be  measured  by  the  amount  involved ;  the  ben* 
efits  conferred ;  the  services  actually  rendered  that  was  ne- 
cessary to  beVendered,  and  the  time  the  litigation  was  contin- 
ued.   But  it  is  not  the  practicci  and  it  would  be  bad  policy, 
to.  fix  a  specific  charge  for  each  specific  thing  done  by  coun- 
.^el  in  the  progress  of  the  cause.     There  would  be  no  end  to 
the  charges,  and  no  inducement  to  counsel  to  bring  the  Uti^- 
tion  to  an  end.    Without  enlarging  further  upon  this  point, 
we  hold,  for  these  reason8,'that  it  was  not  necessary  to  aUac^ 
a  bill  of  particulars  to  the  rule  to  show  cause  why  the  moaey 
should  not  be  paid.    It  is  sufficient  if  the  Rule  ahow  on  -what 
account  it  ia  moved  and  in  what  litigation  the  aervioe  wras 
,  rendered*.    In  other  wprda,  all  that  is  neceesary  is,  that  tb< 
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Bderii6tilfcdntlimiitiffidieiit  t6put  the  dieht'ott  hotiod  a«d 
to  hrt  Atture  demand  of  tlie  attorney  for  the  same  service, 
md  this  we  think  this  Rnle  does.  And  this,  we  think,  dift- 
poses  of  til  objecticm  to  the  testimony  of  the  witnesses  sworn 
on  the  trial  on  the  same  ground. 

&  Tbe  attorney  eonld  not  more  this  Rnle  against  a  fund 
m  Court  for  seryioes  not  yet  rendered.  But  we  do  not  tsn- 
^tand  that  to  have  been  the  objeet  or  effect  of  this  pr6- 
eeeding.  It' was  a  claim  for  fees  for  suoh  services  only  as 
had  already  been  rendered,  and  in  a  litigation  which  was 
ended. 

Some  other  points  appear  in  the  bill  of  exceptions,  bnt  as 
^y  irere  not  argued  or  relied  on,  and  as  we  do  not  see  any 
merit  in  any  of  them,  we  take  it  for  granted  that  counsel  for 
pliinti^  in  error  abandoned  them  and  did  not  desire  this 
Ooort  to  pass  upon  them.     The  main  ground  relied  on  was, 
Oi$t  the  attorney* B  claim  for  services  could  not  be  enforced  as 
» lien  against  the  fund  in  Oourt  by  Rule,  bnt  must  be  ascer- 
tained and  fixed  by  an  action  at  Law  as  all  other  claims ;  and 
this  qnestion  was  decided  as  before  stated,  and  against  the 
Pl^tib  at  Atlanta,  August  Term,  1859,  of  this  Court. 
Judgment  affirmed. 


SMITH  et  at.  v8.  OVERBT. 

*   Ahba^h  a  ehvige  be  literally  correct,  still,  if  the  lataguage  was  calculated 
CO  mlilead  tbe  lory  apon  a  material  point,  a  new  trial  may  be  awarded. 
-*.  The  doctfia*  «f  damtti^ei  diaonsaed. 

Case,  in  Newton  Superior  Oourt.     Tried   before  Judge 
files,  U  September  Term,  1869. 

Tlu8  WMM  an  mativm  on  the  case  brought,  in  the  first  place, 
-y  William  H.  Bmitlit  ngMiwt  Benjesiiia  H.  Overhy,  » {Aysi- 
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«i»ay  to  reMirw  cUmwes  for  4m  Begleot  Md  wmt  tf  mr, 
«kUl  and  »tteikiio&  of  defeftdaat  m  mUvormg  ptointiff'B  wife 
of  a  ^hild/defeadant  boing  called  in  m  m  aeooaolmr,  «r 
.  VMMi-iiiidwife,  on  fiftid  oooMioa* 

The  defendant  pleaded  the  general  issne. 

Plaintiif  afterwards  amendea  his  declaration  bj  makiogiiis 
wife,  Harriet  D.  Smith,  a  co-plaintiff,  and  allenag  tbtt  it 
fendant  injured  the  said  Harriot  D.  by  groea  nwUgenoeY  iM^ 
tention  and  nnakillful  treatment  in  and  about  Uie  delimiag 
the  said  Harriot  D.  of  a  childi  and  by  cuttinff  and  laoentiag 
the  child  with  a  jack-knife,  while  in  the  womb,  and  before  its 
birth,  and  other  wrongs  and  iiyuriea  done  to  said  Harriet  D.^ 
Acm  and  oansing  her  great  mental  and  bodily  suffering,  ^ 
destroying  her  health  and  peace  of  mind,  to  the  dimige  o( 
the  plaintiffs  twenty-five  thousand  dinars. 

The  parties  submitted  their  testimony;  after  whick,  w 
argument  by  counsel,  the  Court  charged  the  Jury,  who  re- 
turned a  verdict  for  the  defendant.  Whereupon,  counsel  for 
plaintiffs  moved  for  a  new  trial,  upon  the  ibllomng  gioandi: 

1st.  Because  the  verdict  was  contrary  to  Law  imd  evidence. 

2d.  Because  the  verdict  was  contrary  to  the  charge  of  tbe 
Court. 

8d.  Because  the  Court  erred  in  charging  the  Jury,  tbt 
the  damages  must  be  confined  to  the  actual  injury  sustaiaed 
by  Mrs.  Smith,  in  her  person. 

4th.  Because  the  Court  erred  in  charging  the  Jury,  thti 
in  this  case  the  plaintiffs  are  not  entitled  to  recover  what  u 
called  exemplary  or  vindictive  damages. 

5th.  Because  the  Court  erred  in  charging  the  Jury,  ^ 
plaintiffs  are  not  entitled  to  recover  damages  by  way  of  ex* 
ample  or  punishment. 

6th.  Because  the  Court  erred  in  charging,  that  if  the  D^ 
cessiry  existed,  and  no  better  instrument  was  at  hand  or  couid 
be  procured  in  time,  then,  from  the  necessity  of  the  case,  de- 
fendant might  use  the  knife,  and  that  the  pnysician  is  uot  re- 
sponsible for  any  error  in  judgment  on  such  occasion ;  s^^ 
error  arising  from  the  peculiar  circumstances  of  the  case,  and 
not  from  want  of  proper  care  or  ^ilL 

The  presiding  Judge  refused  the  motion  for  n  new  trisl^ 
and  annexes  to  his  decision,  overruling  the  motion,  the  fol 
lowing  as  a  portion  of  his  charge,  ndcossory  to  a  proper  un\ 
denstandtng  of  the  gcomida  of  ue  motion  wt  m  new  irial,  sa^ 
of  the  reasom  of  the  Court  for  refusing  the  aaid  motion,  vii 
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He  Court,  after  a  statement  of  the  pleadings,  charged 
the  Jtir^,  among  other  things,  as  follows  : 

'Tils  Action  is' not  brought  for  any  iDinry  sustained  by 
tlie  htuband,  bnt  is  brought  by  the  wife,  Mrs.  Smith,  for  the 
iDJmj  which  she  alleges  she  sustained  on  the  occasion  of  her 
itecoaekment.    The  husband^  William  H.  Smith,  is  Joined  in 
^  icticn,  but  the  damages  are  to  be  given  for  the  injutj 
tostamed  by  the  wife,  Mrs.  Harriet  D.  Smith.     To  sustain 
tbe  plaintiff's  action,  the  plaintiffs  must  prove  that  Mrs.  Har- 
riet D.  Sbiith  sustained  injuries  as  alleged  in  their  declara^ 
^vm,  and  that  those  injuries  were  attributable  to  a  want  of  a 
reasonable  and  proper  degree  of  care  and  skill  in  the  defend- 
^t'g  treatment  on  the  occasion  mentioned  in  the  plaintiff's 
dfeehration.     The  profession  of  the  physician  is  one  of  the 
le&med  professions;  and  in  regard  thereto,  as  in  all  profes- 
sms^  in  tie  practice  of  which^learning  and  skill  are  required, 
the  rule  of  Law  is,  that  every  person  who  enters  into  a  learn- 
^prafessioa  undertakes  to  bring  to  the  exercise  of  his  pro- 
fession a  reasonable  decree  of  care  and  skill.     He  does  not 
Qodertske  to  use  the  highest  possible  degree  of  skill ;  for 
there  may  be  persons  who,  from  having  enjoyed  a  better  edu- 
eition  and  greater  advantages,  are  possessea  of  greater  skill 
iu  their  profession;  but  he  undertakes  that  he  will  bring  a 
f^;  reasonable  and  competent  degree  of  skill.    The  care  and 
^IdU  reared  of  him  Ought  to  have  reference  to  the  nature 
of  the  business  he  is  called  on  to  perform*    To  embody  these 
prmeipteg  so  as  to  make  them  more  immediately  applicable 
10  the  oaae  before  us,  the  Court  charges  you,  that  a  physi- 
n'sn  called  on  to  deliver  a  woman  In  labor,  does  nbt  under- 
take that  he  will,  at  all  events,  safely  deliver  the  woman  of 
her  MUj  withoat  injury  to  the  mother  or  child ;  but  he  un- 
dertakes that  he  will  bring  to  the  work  a  fair,  reasonable  and 
rozopetait  degree  of  care  and  skill  in  reference  to  the  opera* 
tion  to  he  performed.     Again :    Of  necessity,  the  physician 
actiDg  n  an  accoucheur  must  judge  from  the  circumstances 
tttendi]i£  the  accouchement  the  necessary  treatment  of  the 
^^se,  and  the  operation,  if  any,  necessarv  to  be  performed  to 
i.^compliah  a  deliTery.    He  is  called  in  for  the  very  purpose 
-i:  bj  his  akin  he  may  judge  what  is  necessary  to  be  done, 
1  by  Ilia  akill  to  do  it ;   and  he  is  not  responsible  for  an 
TT^r  in  Jodgment  on  such  occasion,  if  such  error  arises  from 
>  pecwar  clreMiisttncefc  of  tile  easo,  4nd  not  from  want  of 
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proper,  ear^  or  coippetenl  skill  on  his  part.  Ab  to  tbe  w  of 
the  Knife,  the  Court  charges  70a  that  if  th^  peceBsitj  existed, 
and  no  better  instrument  was  at  hand,  or  oould  he  nrocured 
in  time,  tbent  from  that  necessity,  the  defendant  ought  w 
the  knife."  . 

The  Court  further  charged  the  JunT).  aiQi»ng  other  thingiiy 
as  to  damages:  "That  ifltfrs.  Smith  sustained  any  '^y^ 
from  want  of  proper  care  or  competent  >  skill  on  the  part  of 
the  defendant,  then  the  plauitlffis  are  entitled  to  recorer  dan- 
ages  for  the  actual  injury  she  sustained.    You  wiU  tf^e  a)l 
the  circumstances  into  consideration,  and  award  damages  to 
the  plaintiffs  for  all  the  injuries  Mra.  Smith  actuaQj  soa- 
tained  from  any  want  of  skill  or  of  proper  care  on  the  part 
of  the  defendant.     Any  pain  or  sufieriug  caused  to  Mrs. 
Smith  by  defendant's  want  of  skill  or  care  must  he  takev^ 
into  consideraticm  as  iiguries  in  awarding  damages  to  the 
plaintiffs ;  and  you  will  award  sucK  damages  as  wUl  be  a  {nil 
compefisation  for  all  the  ii\juries  which  }&%.  ,Smith  sastaine4 
by  reason  of  any  want  of  skill  or  proper  c»re  on  the  part  ef 
the  defendant. 

"  Plaintiffs  are  not  entitled  in  this  case  to  recorer  what  are 
calle^d  exemplary  or  Tindictire  damages ;  thai  is,.;  the  plain* 
ti^Ts  are  not  entitled  to  recover  damages  of  the  defendant  for 
the  sake  of  example  or  as  a  punishmei^t  on  defendant. 

"  The  foregoing  is  so  mudh  of  the  char^  of  the  Court  as 
is  necessary  for  a  full  underatandiog.of  the  errors  complmane& 
ot  It  is  proper  that  the  l/ourt  state,  as  a  reason  for  fldnng 
t)ie  last  one  of  the  above  chai^ges,  viz :  the  charge  in  tSmfiim 
to  exemplary  or  vindictive  damages,  that  the  plaintiffs'  oo«n 
sel,  in  their  argument  bielbre  the  Jury,  insisted  on  th^  si^l 
of  plaintiffs  to  recover  exemplary  or  vindictive  damafCMOj 
way  of  punishment  of  defendant. 

"OEOEGE  D.iaiCBL 
.  "Judge  STC-'*, 

To  which  decision,  overruling  the  motion  for  a  iiewr  tri;{ 
counsel  for  plaintiffs  excepted* 


Clark  &  L^HAn,  for  plaint^  m  error. 

» 

J.  J.  FLCnm,  eorUra, 
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is  an  notion  brburbt  by  the  husband  and  wife  againtit 
the  defendant,  as  a  ^bysician,  fbr  an  injurj  done  to  the  wife 
in  ^eKverlng  her  of  a  child.  Upon  the  eridemee,  and  nnder 
the  charge"t)f  the  Court,  the  Jury  found  a  general  verdict  for 
the  defendaht. 

A  new  trial  was  mored  for,  mainly  on  the  ground  of  tlte 
misdirection  of  the  Coart  as  to  the  Law.  The  application  wfts 
dehied;  and  this, is  the  judgment  excepted  to  and  sought  to 
be  rerersed.  *  * 

The  dedaratiou,  as  amended,  claimed  damages,  bot  O0hr 
for  tfie  bodilj  pain  and  injury  inflicted  upon  the  nlother,  bin 
also  for  the  metital  sufferings  occasioned,  as  it  is  alleged,  by 
the  unnecessary  desitruction  of  the  life  of  the  dhild ;  and  the 
burden  of  complaint  is,  that  owin^  to  the  manner  fn 
whidi  the  Law  was  giren  to  the  Jury,  this  last  groimd  df 
grievskice  %i»  withdrawn  from  their  consideration.  At  any 
rate,  that  the  Juiy  were  misled,  or  likely  to  hare  been  so,  by 
the  ^lai^e ;  that  the  Jury  might  h^ve  been  satisfied  that 
Dr.  Orerby  did  not  bring  cbmpetent  skill  to  the  treatment  of 
the  ease,  and  yet  they  permitted  him  to  escape  because  it  was 
not  shown  that  the  wife  had  not  sustained  any  bodily  injury. 

It  18  true,  the  Court  did  -not  "restrict,  in  so  many  words, 
the  finding  of  the  Juiry  to  thie  bodily  injury  done  to  the  wife, 
a«  is  assumed  in  the  motion  for  anew tritfl. '  Oh  the  contrary, 
the  Judge  directed  them  to  all  of  the  injuries  complained  of 
in  the  declaration;  and  yet,  we  can  readily  believe  that  tUe 
Jury  did  not  so  understaiid  the  instructions  given  to  them, 
and  l3at  theSr  fining  may  hare  been  the  result  of  this  roi^ 
eoneepticm.  The  Jury  are  directed  that  the  plaintiffs  are  eli* 
tcfiM  to  Teeorrer  for  all  the  injuries  Mrs.  Smith  ^^aetuatfy 
wmdaSkei^  from  any  want' of  skill  or  proper  oare  on  the  pat-t 
of  I>r>  Ov^y ;  and  the  same  phraseology  is  repeated  in  the 
elttfx^  and  Ae  mind'  of  the  Jury  is  no  where  called  to  the 
Aii|^it»h  of  maternal  feeling  produced  by  the  destruction  of  • 
tbe  dad;,  and  for  ttiis  reason.  We  thmk  it  will  better  emb- 
^^  the  ends  of  jtistide  to  hav^&  this  case  re-examined. 

Am  to  the  degree  of  skill  and  care  re^dired  of  a  physician, 

rfiiid  no  fault  fn  the  charge.  And  we  concur  with  lihe 
CMirt»  tiist  ihis  is  not  a  case,  judging  Yrom  the  evMence  fn 
^km  reeard,  for  iiositivo  damages,  even  conceding  that  there 
^gm  wnep  where  eitemplair  damageis  may  be  awarded.  The 
4eC4eBdant  may  have  exhibited  a  want  of  skill/  fir  Vhibh  be 
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,i#  reeponsible.    But  we  sea  nothing  in  the  proof  that  should 
4iU>je«t  him  to  be  punished  as  an  example  to  others. 

The  first  question  to  be  settled  hj  another  Jury  i%  Does 

•it  appear,  from  the  evidenoe,  that  Dr.  Overbj  was  so  de&* 

cient  in  care  or  skill  as  to  subject  him  for  the  ccmsequences 

of  his  mistreatment?    And  if  so,  what  should  be  the  eonq[>en- 

.^lon  to  which  the  plaintiSs  are  entitled  ? 

The  proof  is,  that  the  case  was  one  of  difficulty,  owing  to 

the  unnatural  presentation  of  the  child.     But  were  the  cir- 

.oumstances  of  such  an  extraordinary  character  as  to  aaccuse 

the.  physician  for  any  fatal  mistake  which  he  may.  have  oom- 

fitted?      Dr.  Overby  gave,  two  accounts  of  the  ohatacles 

which  he  had  to  encounter.    One  was,  that  he  supposed  there 

.were  vet  two  oth0r  children  in  the  womb,  one  naying  been 

•  ^ready  born ;  and  that  the  remaining  two  were  united  or 

/linked  together,'*  to  use  his  own  language,  so  as  to  prevent 

<faim  from  turning  them.     The  other  was,  that  the  aecond 

•child  could  not  be  turned,  owing  to  the  sudden  and  vioieiit  cob* 

traction  of  the  womb,  after  the  expulsion  of  the  other  chiLL 

The  first  hypothesis  turned  out  to  be  unfounded.     As  to 
,  the  second,  neither  the  testimon;^  of  Dr,  Stewart  nor  any 
'  other  witness  shed  any  very  satisfactory  light.     True,   I>r. 
Stewart  swears  that  had  the  same  circumstances  existed^  two 
hours  before  (when  the  amputation  of  the  arm  and  probable 
death  of  the  child  took  place)  which  surrounded  the  oaaa  vrlMm 
he  arrived,^  it  would  have  been  easier  to  have  effected  ^.de« 
livery  than  when  he  got  there.    He  found  no  difficulty  in  ef- 
iecting  a  delivery  in  ten  or  ^fteen  minutes*    But  then  tibe 

Sstem  of  the  mother  was  greatly  relaxed,  even  to  syncope. 
le  had  fainted  and  was  actually  unconscious  when  thm  chilbl 
iiTjas  .bom.  Upon  the  next  trial,  medical  skill  can  make  ^K^a 
,  point  plain. 

,    ^t  occurred  to  me  on  the  argument,  that  the  coadaaet  o' 
*^th^  physician,  which  most  needed  explanation^   wsis'  this 
Hq  seems  to  have  come  to  the  conclusion  that  nothing  .fctt 
partial  disifeption  of  the  child  conld  save  the  mother.    ^y^r^cK 
^  proce,e<jled  to  amputate  the  protruded  arm ;  and  haris^^  mji 
ministered  w>  opiate,  he  desisted  from  doing  anythiii|[^^ 
.  until  the  arrival  of  Dr.  Stewart,  two  hours  arterwarda. 
take  this  decided  course,  thus  causing,,  as  it  jprobably 
d^th  pf  the  child,  and  then  stop  short,  without  com 
iMb».PVf08a?,..   «. ,..  ,j  ,. 
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Biiioe  delhroriik^  the  opinion  which  I  diil  in  Ah  Mat,  mtMl 
before  tearing  Ooort,  I  am  inelined  to  think  that,  in  my  ift*. 
WRMioe,  I  may  hare  magnified  this  apparent  erroc  By  ret-, 
erenoe  to  the  eases  of -dimonlt  preternatural  and  eoinplieated ' 
bbor  oemmented  jxpotk  by  Dr«  hohert  Lee,  in  hie  Treatise  oi^ 
(Xnieal  Midwifery,  a  standard  work  kindly  plaeed  m  my. 
hands  by  an  eminent  aeoooohenr,  I  am  inclined  to  think  thai, 
tke  ampliation  of  the  arm,  and  the  opiate  administeredj' 
nri^t,  afker  the  delay  which  interTcned  before  the  arrival  of* 
Dr.  Stewart,  have  jnrodiioed  qnite  a  change  in  the  eooditioq  • 
of  Mrs.  Smith,  thereby  enabling  Dn  Stewart  readily  to  ie^ . 
Uror  the  child,  which  me  forcible  contraction  of  the  womb^  lat 
the  time  of  tike  ampvtatioB,  have  prevented;  and  that  the. 
praeties  pursued  by  Dr.  Overby  may  likely  be  snatawed  by^ 
the  hq^hest  medicsal  authority,  •  ■      u 

Case  No.  8,  at  pa^  122,  in  the  First  American  from  the. 
Second  Londmn  Sditmn  of  that  Treatise ;  and  BambothaWs 
Book  on  ^aasverse  Presentations,  widi  the  lUnstoaiionst^ 
hava  broogfat  my  mind  to  the  oonckskm,  that  while  a  physic 
cuua  of  more  skill  and  ezperienoe  may  have  succeeded  ia  sav^^ 
ing  the  child,  yet,  that  the  evidence  does  not  satisfactorily; 
eetaUiah  that  want  of  proper  care  and  skill,  under  all  the ) 
oireimstaaoeB  of  tins  case,  which  should  mi^e  the  defendant) 
UMm  far  any  waai  or  error  of  judoment  he  may  have  coapa*^ 
mxtscNL      In  cases  of  doabt&l  praetice,  a  certain  amount  of; 
disaraliaii  must  be  exercised  by  the  qualified  Medical  man, ; 
A  aoDirmrf  doctrine  would  drive  fr'nn  the  profoesion  HMUiy.j 
worthy  naen,  or  render  thmn  timid,   where  confideace  and:» 
boldness  were  demanded.  ^ 

As  to  the  law  of  damages,  it  is  not  necessary  to  decide  be- 
tween  the  conflicting  opinions  of  those  distinguished  juris-con 
suits.  Professor  Oreenleaf  and  the  late  Mr.  Sedgeweck,  the 
former  holdiog  that  daipages  are  compensatory  only ;   and 
the  latter,  that  the  Jnrv  may  give  damages,  not  only  to  re* 
oompenae  the  snfferer,  but  to  punish  the  oiTender  where  the 
eletnentB  of  frand,  malioe,  gross  negligence  or  oppression 
miogple  in  the  controversy ;  thus  blen<ung  the  interest  of  so- 
detj  with  that  of  the  aggrieved  individual. 

We  a|3Wehesid  that  in  most  of  the  cases,  when  carefully 
itmmmeOf^it  vrill  be  found^lEat  whether  the  injury  be  done 
v>  peraoa  or  est^e,  the  measure  of  damages  is,  after  all,  the 
kc«BaI  hdmy  iiiflt<^ted,  neither  more  nor  less. 
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8^hk  >«#  «i.  «i^  Qw^^tffk 


'^'AtL  Mwult  ted  bbitary  kwimiiitM  <m  theytMNi  bjr p«II* 
iag  plaineiff '»  nts^  or  ej^tiag  ia  hii  face,  t)he  ol^eot  being  to 
ddffM^  hitt.  Wlnt  I  adc  is  tlie  aetad  vjwy  !  The  AMm 
bodily  raffsrlDg?  That  it  noebfaw.  JA%n  am  »  moml  m 
iMII  m  a  pbysical  naliv^.  Here  l£»  iiv«7  ii  ta  lib  fiMUngs 
-*4riB  konotwjiii  pride^^biB  todal  paBUioft.  fli^br  tlteaa  to 
go  ofaprotocied,  wtredrcMed^  aad  life  ttoelf  kfto  longer  tokt^ 
able  Bov  datintbk.  HeMe,  tbe  Jvj  ia  anob  eaift.dioald 
rteder  kr^  dam^^,  Mt  at  ymitbmeniy  bat  to  eoaiprpaato 
tbe  actual  infary.  Tbey  matt  ml  a  pnea  iqiw  tbt  ■fadboad. 
of  a  fVeemaa,  and  laalet  the  da&adaat  aoaordix^^ 

'  Let  this  illtutralkitt  niflke.  Aaalyae  dMcaae^  and  Um 
same  eoktaoa  appltet  to  aH.  Coarla  and  teai«irfitefa  kave 
noft  ekariy  aaii^iebeiided  ditt  dootriae  «ad  the  pbihwopby  ol 
it.  Otherwise,  there  would  be  hariMay  iw toad  of  eaafiaaiaa 
iMid  appareot  coiitnidietioii  apon  thittalpaat; 

Appnr  the  lule  to  the  eate  bafove  at:  grant  that  Hn. 
Saiitb  ftlt  that  the  firait  of  her  waaab  haa  beta  Itot  to  Kar^ 
and  that  all  her  niatenial  yeariiiiigt  and  foad  alKpotAaiia  hnd 
been  doomed  to  eniel  diaappomtBenty  aad  yet^thal  tkera iraa. 
no  want  of  tjmpathj  and  proper  exertion  on  the  part  of  Dr« 
(h^rby,  and  that  the  mitfortane  waa  attribatable  antbelj.  to 
bit  want  of  reqnMta  tktll  for  theemaigew^,  while  abe  apaidd 
atflll  saffer,  and  bo  eatillad  to  oompeasatioft  for  her  grioY* 
aiicet ;  yet,  horn  much  heeMr  aad  mora  poignant  would  hnva 
been  her  ffrief,  aad  to  bow  lauoh  larger  damagea  waold  aha 
b6  entitled,  if  her  torrow  and  an^uiui  were  the  teanll  oC  aop 
fbeling,  Aougb  oonaoioiis  eiapiri<       ' 
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OOODWTK  iM^  HIGfiTOWBB.    HIGH3!0WXB  vt. 

GOOBWYN. 


^  i  eicdiioc  iMldiac  »  4ebt  aftlsft  a  ^iicipal  aod  declined  •ncviy.  u  mid«r 
M  dmif  to  giTe  Docica  of  the  ezistenoe  of  bit  debt  to  tbe  admiaistrator  of 
th«  MKty.    Ha  moat  giTo  noiiee  when  be  Mokf  to  bold  the  adnMdiitrilor' 
penoaaUy  liable  for  a  wioof  mpplteation  of  the  aateta  to  other  chdmi,  but 
Me^Mi  doio  itt  order  to  hold  tbeeftlale  Ikble  ibrlh*  dabc. 

d  Tkt  Mfctf  ia  net  dKaefaMfed  by  any  aack  iadttlfaMsa  of  tbe  priAalpat  ae  li 
Ml  |BiBi«d  iir  •  TttlnabU  fson«ider«ll0B. 


AiMDH^  aad  Motion  for  Noir  TriAl»  in  Piko  SiipoTlor 
Cout  Ijedskm  by  Jodge  C^iuir J88>  »t  CliMiibon»  Juimot, 
MM. 


£ 


Z&e.akoYe  ^ivo  caqM»  wero  wrgaod  logotkoiS  w4*  OM  ^iib* 
ion  pronoimcedy  opToring  and  dooidhig  tibo  qooBlioaf  wp^ 
fooff  aH4»  ift  the  bills  <i?exoepliou  ioTpotiii  ooaes* 

Tbio  vtts  wigiMl]^  w  aotioQ  br  Qoodipyn  i^piinrt  Maribai 
J.  firgbtower,  administratrU  of  Xiw^  Hid^toireff  deooMed^ 
on  ft  pagiiory  mote  givon  by  one  GaisM  H«  fiy«r»  wbo  was 
fnoopal  in  fcba  ooiOi  and  Daniel  Higbtower,  ABfen^wt'Ci  inlef^. 
tate,  wba  wan  envety  only*  Tbe  sail  was  bxooi^t  againit 
botb,  bnt  Fryer,  not  being  serred,  H  {meeeded  aSllo  i^gmil 
Mra.  HMiftbpNt;  and  she  dying  pending  tbe  «»otio0  for  n 
new  iria^  JaMea  M«  Higbtoirer,  admivngMtot  4«  ionif  1^% 
^M  vaa  mnde  tbe  party  defendant. 

The  dsfcmnn  relied  npen  wai^  tbat  flainttfr  bad  ^i?en  indnl* 
^Haoaan4«rtcpded  tbe  tine  <^  payoMn^  in  eoiMaderation  ^ 
oMiy,  and  daai  be  bad  fbiled  ana  nMleetod  to  give  to  Ibt  adu 
ministratrix  notiee  of  bis  demand  wiuiin  tbe  twelve  montbs  ai^ 
proTided  b^  Iaw. 

Tb0  teaHwHur  being  eIosed»  the  presiding  Jadgo-  obaised 
cfae  Jttf7f  in  aabstaneei  tbat  it  was  ineambent  on  tbe  plaintiff 
to  sir0  to  the  administratrix  noti^  ^  hh-  deniand  within 
tvtflre  moiitha  from  tbe  grant  of  administration ;  and  if  de* 
ctuiedw^mJM  snie|vefttb^noteia|;4bBrtbianiit)eeltngiv0 
ihe  notiee,  defondant  nad  been  rendered  unable  to  seoare  tba 
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debt  fk'om  the  priaotMl,  and  ike  estate  had  eaSwed  Udvrj  by 
inch  negleoiythen  defendant  wag  diseharged;  but  if  the  net- 
lect  to  give  the  notiee  had,  net  cal]^ed  any  injury,  and  defend- 
ant had  not  thereby  been  deprived  of  means  of  securing  her 
intestate's  estate  against  said  debt,  thenaaid  estate  was  ant 
diaoharged.  Mere  forbearance  to  sue  will  not  disdMrge  a 
surety,  but  if  a  binding  and  valid  eentraet  is  made  by  the 
holder  with  the  principal,  without  the  consent  of  the  sure^, 
to  give  further  time  for  payment,  that  is  a  discharge  of  the 
surety. 

To  which  charge  jplaintiff  excepted. 

The  Jury  found  for  the  defendant ;  whereupon,  plaintiff 
Moved  for  a  new  trial,  upon  the  gronnda-^that  the  verdict 
was  contrarr  to  Law  and  evidence,  and  the  ehai^ge  of  the 
Court,  and  because  the  Court  erred  in  the  charge  aforesaid. 

Upon  the  ai|;ument  of  the  motion  for  a  new  Mali  eowsasi 
fbr  defendant  moved  to  amend  and  correct  the  bifef  of  die' 
testimony  b^  the  addition  of  a  few  words  left  out  or  ouiited 
by  the  presiding  Judge,  who  took  down  the  testimony.  Coon* 
m  for  plaintiff  objected  to  the  amendment.  The  Cmm^  «ver- 
fded  the  objeetiett)  and  plaintiff  excepted. 

tlpon  the  final  hearing  of  the  motion  for  new  trial,  at  OhmoH 
berSy  19fli  Jaanarfy  1860,  counsel  for  defendant  nw^sed  to 
dismiss  said  motion,  upon  the  grounds*-^ 
^  1st.  Because  no  motion  for  new  trial  war  qiade  imA  fied 
in  the  Clerk's  cttce  at  the  trial  Term  of  said  ease. 

2d.  Because  no  brief  of  the  oral  evidence  was  filed  m  the 
Cleric's  office  al  ihe  trial  Term. 

The  Judge  refused  the  motion  to  diaintss,  ami  defisn&oaVa 
counsel  excepts,  and  this  is  the  error  assigned  in  drftsi in  m'e 
bill  of  exceptions. 

The  Oovity  wit^t  argmnent  on  die  merits  of  tiia  laanism  for 
new  trial,  reftMd  the  same,  and  plaintiff's  cemns^  ntmniln^ 
and  this  refttsal  is  the  eirer  assigned  in  i^aintlff 's  bttl  off  «x« 
^epHons. 

G.  J.  Gbbih,  and  O.  C.  <3lB80w/foy  defendttit. 

J.  B.  PkHOKAnn,  e&tUra*  i 

*'  B^  ike  Ob«K.-^iPflwm,  J.,  deNvering  the  epIftiMk 
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1.  NcB.  14  and  16  bting  wgtHli%cgeAfft^  mB^tUhn  eov^ 
en  both  eaaes*  No.  16,  wberoin  €kMtryii  io  tho  plaiatiiF  in' 
ertor,  is  liie  mam  oase,  and  Higbtonw,  irho  it  the  MiMidaiir 
ia  eirar,  brings  np  the  olli#r  merely  aa  a  reason  for  saslaining' 
the  jadgment  in  the  first.  No.  1ft  was  a  motion  W  6oodwjn> 
fer  a  new  trial,  and  No.  14  waa  a  motion  by  Hightower  to 
dimiss  that  motion  for  oerum  oaases.  The  Jndge  orerruledt 
both  motions,  refening  to  dkmh^  the  motion  for  a  neir  trtal^t 
md  rsfnstng  die  new  trial  on  the  merits.  The  position  whieb- 
Hightower  ocenpiea  in  this  Court  is,  first,  that  the  Jndge  waai 
right  in  orermling  the  motion  for  a  new  triat  en  the  merits  $> 
iM  seeondy  that  n  he  wM  wrong^  in  the  merits,  he  ottghl  to' 
Wediearisaed  the  motion  fer  the  teebnieal  rsaaons,  and  so> 
hsTt  arrived  at  the  some  reenit  of  disallowtng  the  *  new" 
ML  We  tbink  tbe  Jadge  waa  right  in  vefoamg  to  diiu 
aam  tbe  motion  for  a  new  trial.  The  reasona  assigned' 
ftr  a  dismimwil  wera  two^  whieh  resolre  diealselves  iofto  that 
sia^  one,  that  no  brief  of.  the  eridenoe  was  filed  daringf  / 
thsVmnwben  tbe  motion' for  4k  new  trial  was  made.  The^  ' 
other  gronnd,  that  no  motion  for  a  new  tiial  was  made  daringi 
the  Term  when  the  rerdiet  was  rendered,  is  only  another  formi 
of  itsting  tbe  first  ground ;  for  the  only  showing  made  in  sup«i 
port  of  It,  is  the  same  as  that  made  in  support  of  tbe  other^i 
to-wit ;  not  that  no  actual  motion  was  made,  but  Aat  no  valid 
one  was  made  in  eonlbrmity  wiA  the  requirittons  of  Law,  the 
hSkn  eonriating  in  tbe  laek  of  a  brief  of  erideaee.  The  wn^ 
dease  en  tUs  point  from  Ooodirrn*s  eonnsel  is,  that  the  mo^ 
tioa  waa  made  dnrinff  the  trial  Term,  Mid  aigned  by  himeelf^* 
sod  Aat  be  then  left  tbe  Court  under  an  agreement  witb' 
ffi|^tamr'a  oonnsel  that  i|be  (Hightower 's  oounsel)  woaM 
moeoattbe  brief  of  eridenoe  and  file  it  in  due  time.  0<d:> 
Gihiea,  who  waa  Hi^rtower's  eounsel,  <ietfMisd  to  deMf  Hunt 
iMniiat,  saying  tbat  bis  memory  would  net  SAtborise  bittf 
to  do  88^  and  that  be  believed  bin  breeher  to  be  ineapable  o% 
makingaklse  vtotement.  If  the  statement  was  trtie,  it  wnv 
deeisive  sgsiaat  tbe  motion  to  dismiss,  lor  tbia  Court  llaaheld> 
rrpealedly  that  tbe  filing  of  a  brief  of  evidenee  hi  waived  b^ 
appanranee  sad  argument  ef  the'  motion ;  and  fer  die  ad^ 
tmnal  aad  stiB  atronger  reasoUi  that  in  this  oaee,  the  MIum 
wna  tbe  &all  of  tbe  party  who  was  seeUng  t<>taimi  advantage 
of  il,  niMa  n  nerfermanee  of  hie  agveemeut  would  have  prai 
vantadllinfiuteew    That  tbe  statement  wee  tn^.  Oel.  vMm. 
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t»  do  for  bim  whi^ik*  v«fi|se«  to  da  for  himself.  The  Jnd^ 
n^MiieiHl  tbe  oMe  w^  Mtiafiad  of  the  tratk  of  the  8Me>^ 
qiMl,  Mdl  ao.ave  wo^  Wet  think,  thovefoirev  Jio  wm nghl  it 
Of^rmlini;  the  motion  to  diamiea. 

•  2«  We  Ihi^  he  oiij^t  to  hftfe  granted  the  molioa  for*. 
Hew  tri*l|  on  tuo  gifoanda;  He  ewrged  the  Jisry  tlmt  it  wet 
^e  datj  of  the  h^Sder  of  the  noto  to  give  notioo  ef  ile  em* 
tMoe  t»  the  edministmtor  of  the  aeomntgr  «i4dn  tvebro- 
menthe  nfter  the  appointment  of  an  adminieferetor<  BmnHj. 
tbehoUor  of  a  note  ianet  imderanT  dufy  to  giFonotiee  of 
htf  debt  to  the  adminiatimtor  of  ht»  debtery  whether  that 
dibtNtf  be  lirineipaL  or  namty.  He  ia  nnder  a  neoacaa^  to  do 
ao  Ibrooe  porpoae,  and  for  ^ne  enlj:  When  he  aoeke  te  huiA 
the  adminiatnitor  jf^reiHa«ffy .  liable  S^  m  fattnre  ta  get  hie 
debt  paid  oil  of  the  aaseta  of  the  jeetate  aeeordin|(  to  ital^gal 
prierOgr,  it  ia  a  neoeaaary  weUminary  aOep  £»  lun  to.  ahonr 
that  he  haa given  notke  of  hie  debt be&nethere  ynm  a.aaia^ 
ai^ication  of  the  aeaeta  to  other  debla,.or.tiiat  h»  haa  ||iTe» 
i^  within  twelfo  mOntha  af^  the  ejppointmentf  of  the-^awin* 
ietn^or*  It  ia  not  naoeaaary  for  hm  to  do  thia<  in  erd^  to 
hold  the  Mteee  UaUe,  but  only  to  make  the  adminiatwtoBr 
UaUe  {leffaonallj  for  an j  miaaj^pUoatioii  of  the  eatate^s  aeeeta 
«eotherMta« 

M  S.  Wo  think  tlia  Jadge  also  erred  in  refiMag  thia  near 
tiialjL  on  the  groand  thot  the  verdlot  wne  oontiai;  to  tha  Mffir 
denea.  .  Thore  wae  %good  deal  of  diflOBeeion  on  thiabmndk 
<if  thoeail^  aa  to  what  condoet  oa  the  part.of  the  holder  oC  « 
dbhl  will  diaehargea  aiaety ;  bat  thave  ia  not  in  Una  inMrd 
im  alightkeefe  proof  of  aw  oondaot  which  ooald  op«iate  ^  m 
dieeharga  moat  any  of  die  rolea  wbleh  were  inToked.     Ska 
amkeaoe  ahewa  thai  tho  holder  iadnlgad  the  dehfeoi%  hmt 
Ijkere  ia  not  the  aUghteat  evideDee  th^t  the  indalgOM^.  wnm 
gibren  Sot  a  oonaidmtioaK  or  miw  any  lagal  hiadiaiMe  to  jii 
ami.    So  fer  aa  the  eyitojoediaeloaaa  Hm  ftcta^  ho  ^attbor 
didaeyaietii|{qaiOna*>the  earelyf  nor  emitted 
4aliy  naqmsed  of  him.    It  ia  wdl  eettled  that  no  ^ 
roaaka  te  the  iaeety  fipomioueh  indnlgmumal  Iha jM>uieipa£ 
ia!0m»ted.toaMraoiitnaatijb  aad  not  on  ainoaimli  of  r% 
Maaaaaidenatioat  forjaobiadalMniQahiii«rvidiMMQ!wi»    . 
fiBioiaohte  :al  the  walLof  ^la  widtlor*  aMd:OMi>o.^l^V%l  o%^ 
99mtjm^tqAm  aoUeoiioai  of  the  dete.   Ko*  iiiW0«4»..*»M 
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akora  in  tUi  (Met,  exaepto  jwl  mcli  m  iiiaL  '  TU  Aam  Hliig 
oiue  reliev6d  fcou  the  idea  that  «k«  creditor  U  eader  a  JM%r' 
togiTe  notice  of  Us  debt  to  the  e^dniueitniiar  of  hn  debtor, 
til  fimiMr  difliouhj  disappeared  We  sffatn  the  jodgmeBl  m, 
14,  aad  lereree  it  hi  the  mam  ca«e« 
JnAgma^  rereraed. 


CUBBY  e(.  <a.  vt.  onm^x  41. «{. 

I  a 

i-  rertiforbjp  tbc  2d  item  of  hJ«  Will  layt,  ^'  I  give  007  servADU  Joluh  ft  flWi^ 
Ml  BeUf,  t  vqhuui  of  yellow  coroplexiont  to  mgr  ezecalor*  hereinafter  imoi- 
•d<  ia  tnin  to  coavey  Mid  negroea  ioimedialely  after  my  death  to  aoflie  one 
oTtlw  ooB-ftlaTehoMiog  States  ofthU  Unloo,  at  the  aaid  ezecutoi'  ;nay  select, 
^  to  wbaanoever  wald  aervaftta  may  cfeol  tbt  a  maaCer  jtt  thfs  dtate  belbre' ' 
MaT.«M^M.**  AU;«ohe  lid  eottflioi  Witli  tli»  Am  oTlStS  aftafaat  «Mtt»- 
aadvoM. 


Cavcel  to  Will,  is  Moaroe  finperior  Ooert.  Tried  before 
hifi^  CABAirifls,  Aiigwit  Tem,  1869. 

¥^Bt«rlf.  Qmrj  and  others,  heirs  at  Lo;v  of  Wiley  Oenyy 
^»»mA^  tied  titeir  Caveat  to  Aie  probate  of  the  seoead  and 
fonrA  lina  ofdie  lasi:  Witt  and  testament  of  said  deeeased, 
^  *^yy^  diat  e«fd  items  we«s  in  violatira  ef  the  ati*» 
utes  (oddbititig  the  manumission  of  slaves^  and  were  tiisKe* 

^hiNtee  iteMs  are  4u  fbHove : 

'^ItnilL  I  |iTO  my  setvaata,  John,  a  man.  of  Tefiew. 
^^^'"Vfexloe,  asid  Mtsv,  a  woman  of  ^dttov  eompl^oen,  te^ 
or/  «MMkv  heiviMner  named,  bs  trast  to  earry  said  ttox 
^^roes,  Miiimlisiiily  after  mr  death,  to  someoAO  of  the  aon- 
^IsyehoUing  States  of  lUs  XiniUBL^  as  the  said  execator  wmf 
"^leet,  ev  to  wkflttsoewr  e^d  sfrventft  may  ehiei  for  ameeter 
•ft  dkisMfttie^.MiKreilelarS.jaitqd^  ^ 

.•*.'ij4.*-.  ,k:i  i%   «•  .♦;«  I.I'.;  '  i-.'ji 
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-  ^Uem  Mu  I  cbdre  my  ezeeirtor,  out  of  anyittKk  to 
hcwbf  to  My  Jokn  QtMidvuuii  my  woriby  and  trvBty  friesdv 
the  sum  of  one  thoomad  doUmrs,  tke  interest  on  which  k  to 
be  aooniimUy  paid  to  my  servants^  John  and  Betay,  after  their 
removal  to  a  free  State,  hv  the  said  John  Qootunaa,  and  ar 
the  death  of  said  John  and  Betsy,  said  snm  to  be  eq«alfy  di- 
vided between  their  children,  it  is  my  Will  that  five  hnn* 
dred  dollars,  of  said  one  thousand,  be  considered  in  trust  for 
said  John,  and  five  hundred  for  Betsy ;  if  either  die  without 
children  his  share  to  go  to  the  other — ^if  both  die  without  chil* 
dren,  said  sum  to  come  back  to  my  estate,  and  to  be  disposed 
of  as  the  rest  of  my  negroes  are  hereinajpier  disposed  or.  If 
said  John  Goodman  refuses  said  trust,  I  desire  my  executor 
to  make  application  to  the  presiding  Judge  of  the  Flint  Dis- 
trict for  the  appointment  of  some  fit  and  proper  person  to 
said  trust." 

Upon  the  trial  ihe'faaiufn  or  execuHon  of  the  Will  was  ad- 
mitted, as  also,  that  testator  was  of  sound  and  disposing  mind 
aiid  memory. 

Propounders  then  ofiered  to  prove  that  after  the  execution 
of  the  Willf  but  before  the.  death  of  the  testator,  the  negroes, 
John  and  Betsyi  informed  said  testator  whom  they  .would 
ohooae  as  their  maater,  and  testator  expressed  himself  a«tia- 
fled  with  their  choice.     Caveators  objected  to  this  avidence ; 
the  Court  sustained  the  objection,  and  propounders  excepted. 
'  Gavealors  admitledthat  John  andBi^y, thenegreos nam- 
ed in  the  2d  item  of  the  Will,  did  a  few  day?  after  4estator'tf 
death,  choose  their  masters,  to- wit:  John  selected  Willis 
Chnrry,  Jr.,  as  his  master,  and  Betsy  chose  Mrs.  Sirah  B^b- 
ODok  M  her  mletiass^  aaid  that  the  n««roes.  were  delivarted  lo 
tha  said  Willis  Gurry,  Jn,  and  Sarah  Baboock  who  paid  sm^iIk 
ing  ilo  the  exeeotors  &r  them^    They  were  not  appraiaod  aa 
^  part  of  testtter*ft  estate* 

Propounders  then  offered  in  evidence  the  paper  prof^ooad- 
ed  as  the  Will.  Caveators  olgeeted  lo  the  aeoond  aad  fottith 
it0iitfi  being  vead  to  the  Jmry,  upon  the  ground  that  thiajF  Were 
mid  and  eotttvary  to  Law.  39ie  Court  suatained  the.  ^l^oo^ 
ties  and  exfltaded  said  items^  and  propoondera  eMa|Mk4» 

.  Ike  remainder  of  the  Will  was  read  and  subttiMad  ta  AIm 
JjQiy,  who  £mnd  the  fidlofwing  verdiet : 
r  ^W^f^  J«rr,  find  the  pefier  pnqpenndiad  i».l^  Itat^Wili 
and  testament  of  Wiley.  Oim^  deoeleed^  .aMtg^tli*  oto^ikdl 
and  fourth  items  of  the  same. 
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OoQnael  for  propoimder  moved  for  ^  now  trial  upon  tiie 
followixig  grounas : 

Ist.  JSecanse  the  Coart  erred  io  rejeotuig  the  evidence  ^- 
fered  to  prove  the  choice  made  by  John  and  Betsy  of  their 
nttster,  prior  to  testator's  death,  and  his  approhatioa  thereof, 

2d.  Becanse  the  Court  erred  in  holding  that  2d  a;nd  4th 
items  of  the  Will  of  deceased,  were  void  under  the  Statutes 

Srohibiting  emancipation,  and  withholding  them  from  the 

The  Court  overruled  the  motion  for  a  new  trial,  and  pro- 
pounders  excepted  and  assign  said  refusal  as  error. 

Ja8.  S.  'PvsfOKABDy  for  plaintiflf  in  error. 

PSXPJUES  &  CABAKIS3,  cofUra. 

£jf  tke  Court — ^Lyok,  J.,  delivering  the  opinion. 

Is  the  second  item  in  the  Will  of  testator  void  under  the 
Aets  of  1801,  and  1818,  prohibiting  manumission  of  slaves  in 
this  State  ?  And  this  is  about  the  onlv  question  in  this  re^ 
cord  for  our  consideration,  as  the  other  questions  depend 
entirely  on  it. 

Had  the  testator  stopped  with  the  gift  to  his  executors  of 
these  slaves,  in  trust  to  convey  them  immediately  after  his 
death  to  some  one  of  the  non-slaveholding  States  of  this  Un* 
ion,  there  is  not  a  doubt  but  that  the  Court  would  have  been 
boud  by  previous  adjudications  to  have  declared  that  tlus 
bequest  was  not  in  violation  of  those  Acts,  for  whether  such 
intended  ULUiumission  is  within  the  mischiefs  intended  to  be 
reaedsed  and  prohibited  by  those  Acts,  it  is  quite  clear  that 
die  Courts  from  that  day  to  this  have  steadily  and  uniformi* 
Ij  dedared  in  favor  of  the  legality  of  such  beauest. 

It  would  be  arrogant  in  me  to  say,  that  acyudications  on 
tiik  ndgaet  were  wron^,  even  if  it  should  be  conceded  that 
this  «M  fla  open  question. 

But  with  the  most  profound  respect  for  those  eminent  law- 
jei3S  mad  lugh  Courts,  who  made  these  adjudications,  it  is  im- 
poeailife  aot  to  feel  that  those  decisions  have  left  many  grave 
qwatioos  not  very  satisfactorily  answered,  auoh  as,  b  not 
mA  dkuacipadon  in  conflict  with  the  letter  of  those  Acts  ? 
Vodd  not  ^  ^^  hexing  f9r  i^  purpose  the  same  object  in 
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'in^%  tti  b6  etif<3(rcid  in  the  life^time  of  tfte  riiaier  b6  Veld  ?  or 
rather,  ceuld  it  be  enforced  in  the  Courts  of  this  SMe'Y  and 
if  80,  hj  whom  and  at  irhoi^e  ihstanee  ?    If  the  executor  in  a 
Win  havinff  this  prdrisioa  should  reftne  to  execute  it,  or  ttie 
ftlav^s  shomd  reftise  to  go,  how  t^uld  it  be  enforced?  It  irill 
not  do  to  say  that  it  can  be  done  upon  {he  apjpfieation  of  tl^e 
slave,  or  on  his  behalf,  for  as  a  slavb  he  has  no  civil  rigbi, 
and  no  legal  capacity  whatever.     If  the  slave  takes  any  tf^- 
tereat  whfitever,  under  the  Will,  it  is  that  with  which  it  ifi- 
tends  to  ihvest  him  with  freedom.     Be  takes  all  or  n(yilniig. 
It  reauires  all  that  to  enable  him  to  assert  his  rights,  atnl  if 
the  Will  confers  that  on  the  slave,  it  is  void.     Again,  ifould 
not  the  great  object  of  the  Law  and  its  tru^  poHcy,  have 
been  better  promoted  by  a  different  ruling  7    It  is  too  late 
at  this  day  to  inquire  whether  that  interpretation  i^  the  trae 
one  or  not,  f^r  those  decisions  of  the  Courts,  right  or  wrong, 
have  for  me,  at  least,  all  the  force  of  a  positive  enact^nt, 
and  so  the  Court  holds. 

'  But  this  testator  goes  one  step  farther,  after  directing  Us 
'"executors  to  convey  said  slaves',  immediately  after  his  deatK 
/to  some  one  of  the  non-slaveholding  States  of  this  Union,  as 
^the  executor  may  select,  he  adds,  **or  to  whomsover  said  ser- 
^  vants  may  elect  for  a  master  in  this  State  before  John  *!• 
•Stephens.'* 

'  Does  this  alterative  direction  of  the  testator  nfford  a  btA- 
'ftient  evidence  on  his  part  to  violate  the  provisions  of  the 
*Xaws  of  this  State,  pf  pmbiting  the  manumission  of  slaves  as 
'  "#111  require  this  Court  to  pronounce  this  item  void  ?  We 
'ijiink  that  it  does;  and  I  now  proceed  to  give  the'feasona  fbr 
'that  conclusion.  Whenever  the  intention  of  tire  testator  is 
to  give  an  estate  in  the  Hegroe^  mentioned  difleirenit  firom  what 
!the  Act  of  1818  admits,  the  bequest  is  void. 

The  Acts  of  the  Legislature  against  manunlisAi^n  look  to 

'/the  prohibition  of  all  manumission,  and  of  all  attempts  to  ef 

'  fe6t  it  either  directly  or  indirectly-     The  intention  of  Ae 

Legislature  was  to  prohibit  qualified  manumissioin-^^io  pro^ 

libit  owners  from  placing  them  in  a  situation,  wrhere  accord^ 

Itig  to  Law,  they  would  be  pronounced  slaves,  yet  ironld  b^ 

^  entitled  to  some  of  the  rights  and  immunities   df  freemen 

'jRobiMm  f  Wood  vs.  JKiwr,  6  ^a.,  547. 

.   The  negroes,  John  and  Betsy,  are  the  entire  objeot  of  th| 
'bounty  ortfae  testator,  as  expressed tt  ite'Sfl  -itiiA  of  hi 
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WilL     Hifi&stdmctioBi^liiB  exMvtorn^  *^t(yi»iiTejtli0iii 
to  BOOM  of  the  Bofehflkfrtokliag  Statte/'  fcv  wkat  yurpuw  is 
B«t  eaqpretaed.    It  ia  anlj  from  tMrnatraotioti  that  w^  eonelnde 
area  as  to  thia  clause  of  that  hem,  that  he  intended  that  the 
aegroea  ahoolil  be  firee  on  reacAh^  the  State  eelected.    We 
know  that  the  negroes  eoold  not  reside  in  one  of  the  nod- 
skrehcUing  States  aa  alares,  henoe  ire  eottcfaide  tliat  testator  "a 
intention  wms  that  they  shonld  be  free.    Had  the  elawe  goos 
■o  fartlier,  «s  I  have  said,  this  Ooort  irouM  have  been  oom« 
fniled,  under  previous  adjnchoationa,  to  have  given  eSS&ct  tb 
the  he^ineat.    B|it  it  goes  farther,  the  executors  are  direo^ 
to  ^  ecmvey  the  negroes  to  vrhomsoever  the  said  servants  may 
aeleet  fbr  n  master  in  this  State/'    For  irhM  pnrpose,  to  be 
abvea  in  £act^  or  in  name  only  2    How  is  the  title  to  vest  in 
nadmnnnmed^  nnhnown  and  indiffnrent  personage  ?    All  this 
is  left  to  eoxgeetore,  presumption  and  oonstrttotioii.    We  are 
told  that  inasmuch  as  testator  used  the  words  ^  ecmeyj*  and 
*"mm^UT^  he  meant  that  sneh  person  as  the  slaves  might  elect 
fer  a  master  should  take  the  negroes  nuder  the  Will  a^ohitely 
and  fiorever  aa  slaves,  in  mcX  and  not  fro  forma ;  that 
snch  person  would  take  the  neffroes  Mid  their  natural  in- 
crease, as  dnves,  io  himsdf  and  nis  heirs  forev^.     And  ute 
mnat  preaume  «U  this  to  have  been  the  intention  of  testatiit, 
bj  the  words  employed,  to  sustwn  this  item  of  hid  Will.  Tak- 
Bg  diis  whole  item  together,  (and  we  must  do  so  to  get  the 
itttcntion,  for  it  has  referenoe  to  but  one  subject,  and  but  tine 
ohjeet  in  view,  and  must  all  stand  or  fall  togelftier,)  can  w^ 
pTcaaaie  or  conclude  that  such  was  the  intention  of  the  testa* 
tor ;  tiiat  is,  thst  the  person  elected  by  the  negroes,  for  t^lr 
aaaatcr^  ahoold  sustain  to  them  only  the  ordinary  relations 
that  exist  between  master  and  skve^  with  the  right  and  pow* 
er  toseU^  barter,  give,  or  use  them  in  any  and  every  way  be 
ibcMflbt  proper  as  alaves?    Such  preaomption  or  condiusion 
at  aB  eonnistent  with  the  intention  of  testator  towards 
nyeea,  aa  is  manifested  in  every  word  of  that  item  of 
Jos  iVilL    It  would  defeat  the  whole  object  of  the  bequest; 
thmt  it,  ie  confer  a  real  or  supposed  benefit  on  the  negroes 

by  giving-  them  this  extra<»>cKnaTy  power.    The 
of  teetator  was  thst  these  nwroes  should  be  free, 
Itej  might  be^  either  here  or  in  a  non-<laveholdiiig 
Sittto*  ^  Thty  were  the  okgeets  of  hm  bounty-*not  the  person 
gai^  ahe^foa  a^nmstee,    Wkait  wna*  the  indneesienit  io 
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Jua  to  gm  diese  a^groM  to  tibfii  persoiM  liiej  ntij^t  elect  for 
0  maatw  ?  It  iras  in  the  power  ^rea  to  the  slftres,  and  poe- 
eible  for  them  in  their  choioe,  to  elect  persons  in  no  wise  re- 
lated, or  even  aoauainted  with  testator.  !nie  bequest  fsve, 
AS  it  was  intended^  the  widest  possible  range  within  the  State 
to  make  their  election,  and  no  matter  upon  whom  it  fell,  how* 
erer  unwordij  or  unknown  to  testator,  the  oonyeyance  and 
title  followed  as  s  necessary  conclusion.  Such  person  could 
.not  have  been  the  object  of  testator's  bountj.  It  was  for  no 
benefit  to  sach  elect  that  thk  bequest  was  made,  but  it  wa9 
:for  the  benefit  of  the  negroes  wholly  and  solely,  and  the  in* 
ducement  or  consideration  moviug  the  oonFoyance  to  the  elect 
was  such  contract  or  agreement  as  the  negroes  might  make 
i^ith  sudi  persons  that  would  but  promote  and  subserve  the 

5 rest  leading  object  of  that  bequest,  by  giving  to  the  negroes 
ohn  and  Betsy,  the  largest  possible  freedom  without  aetually 
>  being  free» 

The  bequest  was  in  fact,  placing  a  charter  of  the  liberty  of 
theRO  nesroes  in  their  hands  to  go  throughout  the  State  and 
.trade  and  traffic  on  it  until  such  person  should  be  found  who 
would  give  them  the  largest  liberty  for  the  least  coaaidera- 
tion ;  one  in  whom  they  could  confide,  who  would  hold  them 
nominally  as  slaves,  wmle  for  all  practical  purpose  they  would 
be  free.     There  is  no  time  fixed  within  whi^h  they  nraat  elect. 
J^d  the  interim^  what  is  their  oondition,  slaves  mr  &ee  ?  Neith- 
er the  one  or  the  other-'-^uan  elave — qiuui  free.    It  caimot 
he  doubted  but  that  such  a  condition  is  obnoxious  to  the  pro* 
visions  of  the  Act  of  19th  Dec,  1818.    Look  at  the  iatcn- 
Ttion  of  the  Legislature  expressed  in  the  preamble  to  that  Act: 
•  ^^  And  whereae^  divers  persons  of  color,  who  are  slavee  by 
.  the  Laws  of  this  State,  having  never  been  manumitted  in  con- 
formity to  the  same,  are  nevertheless  in  the  full  exercise  s^id 
.eajoyment  of  all  the  rights  and  privileges  of  free  pereosus  of 
color,  without  being  subject  to  the  duties  and  obligations  in- 
\  oident  to  such  persons,  thereby  constituting  a  class  of  people 
,  equally  dangerous  to  the  free  dtisens  of  this  State,  attd  de- 
structive of  the  comfort  and  happioess  of  tiie  slave  popiala- 
.  tton  thereof,  which  it  is  the  duty  of  the  Legislatore  hy  nil 
just  and  lawful  means  to  suppress.'*    By  this  Will  ihese  ne- 
jjroes  are  slaves,  yet  they  are  in  the  full  exercise  a^  ei^|oy- 
.oient  of  all  the  rights  and  privileges  of  free  persons  of  eoI« 
t.p%  wUhwt  the.boedeeBS*'  They  hare  a  higher  ai4gresi4er 
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ri(^  lliaii  the  fiw  mgro,  for  tlie  soml  rigbt  wd  1^1  otr 
pacitj  of  election  to  oe  free  is  in  their  haada,  I  oannoc 
jmagiae  »  condition  of  the  negro  iaore  hqrtfol  to  a  proper  and 
Becfl^aftry  regnlation  of  the  akve  popnhition,  or  one  more  pV 
ftoxioas  to  the  proviuon  of  the  Act.  Should  such  a  beqaesi 
be  sanctioned  by  thia  Conrt  as  9i  hfpl  disposition  of  thest 
slavee,  there  would  be  no  end  to  which  the  system  would  b^ 
carried.  As  emancipatioD  i»  now  prohibited  by  Statutes 
whether  to  take  eHeet  in  or  out  of  the  State,  this  plan  would 
.  be  instantly  laid  hold  of  aiud  followed  as  a  happy  expedient 
by  persons,  who,  from  improper  relationa  wi  n  these  slaves^ 
or  from  other  cansea,  desire  after  their  death  that  the  condi- 
lion  cf  the  slaves  should  be  altered,  until  a  large  class  of  thii 
sort  of  population  will  be  established  throughout  the  Stat^ 
obnexiona  to  the  Laws,  dangerous,  mischieYO\is  and  corrupt- 
ing to  the  slaves.  New  Legislation  would  be  required  to 
aWUsh  the  aystem,  not  to  eradicate  the  evil,  for  that  would  ht 
impossiUe*  The  effect  would  Continue,  Uke  free  neg^odom,  A 
perpetual  blight  on  the  institution* 

Hoir  much  better  is  it  to  strike  at  the  evil  as  we  do  here^ 
while  it  ia  yet  in  the  bud,  and  break  it  up,  root  and  branch| 
iefore  it  haa  laid  a  basis  for  its  own  propagation, 

Sho«Jd  we  be  mistaken  in  this  view  of  ^e  question,  therf 
sre  other  reasons  why  this  bequest  is  void* 

Thia  boquMt,  aa  J  have  already  ehown,  is  a  gift  to  thf 

slaves  tbemselvea,  and  is  void  for  that  reason ;  for,  ^  slaveSi 

ihey  liftve  not  the  capad^  to  take  property,  either  by  pur* 

chaae  or  descent.     In  JVaUerM  vs.  Blocker^  6  Farter  269, 

CiMlet^  t7,  J.^  sajB,  ^'  If  the  bequest  of  freedom  be  consider* 

ed  aa  »  legacnr  to  the  slaves,  it  cannot  be  maintained,  fot 

being  tbevBsenres  in  servitude,  they  have  not  the  capacity  tf 

take  property  by  porehaso  or  descent.     As  it  regards  theii 

traiiMniaion  from  owner  to  owner,  they  are  con^dered  a^ 

persoQal  property,  and  rather  as  things  than  persons*    It  ia 

eftaentiBl  to  every  gift  that  there  shotud  be  a  aonor,  a  donees 

aiKi  s  lliiiig  given ;  the  donee  must  have  capacity  to  take  an# 

to  hcid ;  warn  he  has  neither,  the  conveyance  is  absolutely 

roid.     It  m  deviaee  haa  not  capacity  to  take  when  the  ea- 

uste  OB^U  to  vest,  the  devise  is  void.    A  slave  cannot  hol# 

propertj^  Mid  the  holding  for  him  is  illegal,  whether  bv  truAt 

or  otbenrise*'*     If  it  be  said  that  the  sbves  are  not  the  do- 

zwe»  af  tbensselvee,  but  their  e2sot  is,  we  anawer  that, then  the 
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/tieqtieijt  would  be  roid  foi"  afloertaiiitjr/ff'ti(rt*\>tfMnriride(A- 
I  noxious  to  the  emancipiitioii  Laws  of  tke  'State. 

But  again :  as  slaves  th^y  oould'  not  elect;  they  have  no  k- 
/gal  capacity  to  exercise  such  power,  that  is,  the  pririlege and 
I  tne  right  of  a  freeman,  and  the  testator  could  not  clothe  liiem, 
'^  as  slaves,  with  any  such  power  or  capacity ;  and  the  attempt 
^  to  do  so  makes  the  bequest  void.  The  manulnission  Laws  of 
)  Alabama  are  very  nmch  tike  our  Act  of  1801 — ^they  do  not 
]  go  as  far  as  that  of  1818.  There  is  nothing  in  the  Acts  of  that 
'  State  resembling  the  preamble  I  have  herein  extracted  from 
<'  the  preamble  of  the  Act  of  1818.  Notwithstanding,  aach  a 
*  bequest  would  be  void  in  Alabama.     In  CarroU  ^   niSTe  ri. 

*  Brumhy  18,  Ala.  102,  the  testator  in  the  clause  of  the  Will 
^\  before  the  Court  says,  ^*  In  relation  to  my  kind  and  faidiful 

servants,  Jane.  &c.,  it  is  my  wiH  that  they  be  permitted  to 
go  to  Africa,  their  passage  paid,  and  two  years  support  al- 

*  lowed,  ftc.     If  however,  my  said  servants  prefer  to  remain 
^  subject  to  my  said  daughter  as  they  are  to  me,  they  may  be 

permitted  to  do  so,  but  in  no  event  shall  they  be  sold  or  de* 

J  rived  of  their  privilege  before  or  after  the  death  of  my 
aughter/' 
Tne  Court  held  the  bequest  to  be  void,  saying,  *^It  is  tra« 
^  that  the  testator  did  intend  to  give  them  the  optnm  of  free- 
•    dom  or  servitude,  but  they  (the  slaves)  have  not  the  legsX 
*^  capacity  to  choose :  the  slave  has  not  capacity  to  accept/' 
/   '  Duch  a  bequest  as  this  would  be  void  under  the  Statutes  of 
!  Virginia,  although  that  State  notr  only  does  not  have  such  a 
stringent  policy  or  spirit  in  regard  to  the  manum^seion  of 
slaves,  eitner  partial,  absolute  or  mixed,  as  is  contained  in 


^  ed  to  his  wife  for  life  should  have  their  choice  of  bemg  eman 
^^  cipated  or  sold  publicly.  The  Court,  in  that  case,  beld  tlia 
l'  the  emancipation  of  the  slaves  was  made  by  the  WiU  to  d< 

pend  on  their  election  to  be  free.  And  a$  $lave9  have  f\ 
^  legal  eapa&ity  to  ehooBtj  ike  jntwMtm  is  voidj  and  of  ^o  efftc 
'*  Dakiisl,  J.,  delivering  the  judgment  of  the  Court,  page  19 
V   says  i   "  When  we  assent  to  the  general  proposition^  as 

think  we  mtut  do,  that  our  slaves  hate  no  civil  or  soei 
/  rights;  that  they  have  no  legal  capacity  to  mak^  ^scb«d 
'    or  assent  to  contracts;  and  thai  a  slave  catinal  take  aitytlii 
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o&der  a  decree  or  will  except  his  freedom,  (allowed  by  the 
Uvs  of  tkat  State — ^forbidden  by  ours^)  we  are  led  necessa- 
rily to  the  oonclosjon  that  nothing  short  of  the  exhibition  q( 
a  IMwitive  enactment,  or  of  legal  decisions  having  equal  force, 
c^  demonstrate  the  capacity  of  a  slave  to  exercise  an  eleo* 
tion  in  respect  to  his  manumission.     Any  testamentary  ef- 
fort of  a  master  to  clothe  his  slave  with  such  power  is  an  ef* 
for(  to  accomplish  a  legal  impossibility.     No  man  can  create 
a  new  species  of  property  unlcnown  to  the  Law.     No  man  is 
ailoved  to  introduce  nomalies  into  the  ranks  under  which  the 
population  of  the  State  is  ranged  and  classified  by  its  consti« 
tQtioQ  and  lawa.     It  is  for  the  master  to  determine  whether 
to  coa^nue  to  treat  his  slaves  as  property,  as  chattels,  or  in 
tils  iDode  prescribed  by  Law,  to  manumit  them,  and  thus 
pUm  them  in  that  class  of  persons  to  which  the  freed  negroes 
of  tbs  State  are  assigned.    But  he  cannot  impart  to  bis 
slaves,  as  such,  for  any  period,  the  rights  of  freed  men.     Be 
^^fluat  endow,  with  powers  of  such  import  as  are  claimed  for 
the  slaves;  here,  persons  whose  static  or  condition  in  legal 
definition  and  intendment  exists  in  the  denial  to  them  of  any  ' 
social  or  civil  capacity  whatever."     Monoure,  J.,  who  dis- 
sented from  the  judgment  of  the  Court  in  this  case,  admitted 
broadly  that  the  slaves  have  no  civil  rights  or  legal  capacity, 
bat  he  put  his  dissent  on  the  ground  that  the  emancipatioii 
w  the  act  of  the  master,  and  not  of  the  slave ;  that  that  n^as 
the  intentioa  of  the  testator,  and  as  it  was  a  legal  one,  the 
Court  should  endeavor  to  effectuate  his  intentions. 

J^WHUamicn  m.  OoaUer^  14  Grat^  894,  testatrix,  by  her 

fl'^LU,  ujB ;  "  I  direct,  in  regard  to  the  balance  of  mv  negroes, 

that  they  shall  be  manumitted  on  the  first  day.  of  January, 

J858."    She  then  directs  her  executors  to  raise  a  *fund  out 

of  her  estate  sufficient  for  the  purpose,  and  use  it  in  settling 

hof  said  slaves  in  Liberia,  or  any    other  free    State   or 

ooontryin  which  they  may  elect  to  live,  and  then  says: 

''And  I  further  direct  that  if  ^ny  of  my  said  servants  shall 

prefer  to  remain  in  Vireinia  instead  of  acceptinf;  the  forego^ 

Jiig  provision,  it  is  my  aesire  that  they  shall  be  permitted,  by 

my  executors,  to  select  among  my  relations  their  respective 

•^wiiera,"     In  that  case,  the  very  one  here,  although  the  tes- 

:  icrix  had  the  power  to  emancipate  by  Will,  and  although 

'Qe  directed  *ix  nnconditional  manumission  at  a  certain  time, 

^ith  odIj  »  condition  subs^^^ii/e^t.i^llowiog  them  to  waive  the 
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provisions  in  their  favor,  the  Court  held,  upon  great  arg^* 
I  ment  and  consideration,  '^That  the  freedom  of  the  slaves  ii 
made  dependent  on  their  eleetianj  and  they  hinring  no  legd 
capacity  to  electa  the  Will  is  inpffbctaal  to  emanoipate  them*" 
It  may  be  contended  that,  although  this  clause  of  the  seoood 
.  item  of  this  Will  is  void,  yet,  the  direction  to  convey  the  ne- 

Sr^es  to  a  hon-slave-holding  State  is  not  and  while  the  Oottt 
bould  declare  the  one  to  be  void,  it  should  give  effect  to  llie 
other* 

To  this,  there  are  two  replies :  One  is,  that  the  clause  void 
.  serves  to  demonstrate  to  the  Court  the  intention  of  the  teala- 
'  tor  in  his  entire  scheme  as  to  the  utatuM  of  these  negroes,  «ttl 
^  that  being  to  violate  or  elude  the  provisions  of  the  nfiiiiiaiis* 
.  sion  laws  of  this  State,  the  whole  scheme  is  void.    The  •liier 
one  given  by  Allbn,  J.,  in  WiUuxm$(m  rt.  OouUtr^  14  OmI., 
,  $98.     *'No  one  has  the  right  to  say,  or  can  saT,  what  would 
,  have  been  the  disposition  of  the  testator  if  he  had  knowii  lie 
.  could  not  submit  the  alternative  to  the  choice  of  slares/* 
If,  then,  such  testamentarv  disposition  would  be  void  us* 
der  the  existing  laws  of  Alabama  and  Virciniik}  hoir  hsmck 
stronger  and  more  forcible  are  the  reasons  for  its  bei&ff  X>id 
under  the  stringent,  precautionary  enactments  on  this  attb* 
ject  in  the  State  of  Georgia,  especially  when  Ae  Lav  HscSl 
makes  it  the  stern  and  imperative  duty  of  all  the  OovrM  ai»4 
,  Judges  of  the  State  in  the  strong  language  that  gfona  ia  Um 
face  of  every  Judge  who  passes  on  these  question^  r  ^  So  to 
,  Qonstrue  the  several  provisions  thereof  as  to  carry  die  game 
into  full  and  complete  operation,  according  to  the  trae  niiriiy 
intent  and  meaning  thereof  as  declared  in  the  preaaim*  to 
,  the  sane." 

It  could  make  no  difference  in  the  legal  effect  of  the 
that  the  testator  knew  before  his  death,  and  after  the 
of  the  Will,  that  the  slaves  had  made  their  elecdon^ 
the  testator  had  acted  upon  that  fisct  by  making  the 
directly  to  such  persons.     Had  he  done  so,  the  Wid. 
not  have  been  before  us.     It  is  upon  the  Will  as  it  k> 
it  was  made,  that  we  pass. 

Of  course  the  bequest  of  one  thousand  doUan  in 
the  use  of  these  negroes,  ikils  witli  the  clause  in  th<ia^  ^ 
and  for  the  same  reason,  and  for  the  additiend  one 
bequest  was  not  to  operate  in  their  Ikvor  untii 
rMched  A  ttOB*sl«ve*hol£nc  State.         ' 
.  Bothe'JsdgnMNrteMidiaAniel 
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DAVIS  ••.  SMITH. 

1-  TWi«  tha  iamat  U  \h»  eapsoity  of  lb*  CcmtracMr  lo  nalce  >  cOMlnsl,  •»#■ 
Aa  srUaKcs,  to  mt  ihe  Icul  ol  il,  i>  >■  tlrDDf  on  obb  (Me  ■>  Ih*  Othtr.  bmIi 
■■  ral*  sf  L«v  bu  towi  TbilMBd  la  •abniUHf  iha  mm,  >ad  ikera  b>va  brnw 
tw«  B—U»injw  nrdio(«  of  apeoial  juriea  •gwaii  ib«  aaainiA,  aod  tbe  pr*i , 
•Mnr  Carina  ha*  nriiMd  lo  b™*'  ■  ■■•>  irial,  tbii  Conn  wiU  sol  interpoM 
■a  >ww4  m  t<»-b«anB|. 

^  Xqin^.  in  Ch-«eae  Superior  Court.  Tried  before  Jndge 
Hauu,  at  M&rcb  Term,  1860.     On  the  Appeal. 

J  James  Smith,  admintstrator 
iuet  JoBiah  Davis,  to  set  asida' 
iplainant'a  intestate  in  his  life-' 
nis  estate  to  said  Daris,  upon 
d  maintain  and  support  mi»' 
t  to  s«t  aside,  vacate  and  annnt 
1  that  {Clarke  was  an  old  m»nJ 
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in  feeble  health,  and  of  such  an  imbeoile  mind,  and  at  the 
time  said  deed  was  executed  that  he  was  incapable  of  making 
a  contract  or  of  managing  his  affairs. 

Defendant  answered  the  bill,  denying  that  he  used  any  im^ 
proper  means,  or  held  out  any  inducements,  or  resorted  to 
«ay  fraud,  in  procuring  or  Cftu^ing  Clarke  to  make  the  con* 
«'        veyance  aforesaid. 

Complainants  introduced  and  swore  several  witnesses,  aU   . 
of  whom  testified  in  substance,  that  they  believed  Clarke,  at 
the  time  of  the  execution  of  said  deed,  to  be  incapable  of  mak- 
ing a  contract,  on  account  of  weakne0$  a&d  imbee^tsf  of 
mind.     It  appeared  that  at  or  about  the  time  the  deed '  waa 
made,  that  Clarke  removed  from  where  he  had  before  been  re* 
siding  in  the  country,  and  went  to  live  with  Davis  in  the  vil- 
.  Isge  of  Oreenesboro',  who  supported  hini  comfortably,  Aad 
fr       provided  for  all  his  wants  and  necessities  until  hie  ilea^, 
which  occurred  on  the  10th  September,  1854,  a  few  months 
*     after  the  execution  of  said  deed  ;  that  Smith,  the  complainsnt, 
was  the  son-in-law  of  Clarke,  having  marriecl  a  daogtiter  who 
is  still  living. 

Defendant  examined  several  witnesses  who  testified  that 
*  ihey  were  acquainted  with  Clarke,  and  although  a  man  of  rath- 
er weak  mina,  they  regarded  him  as  fully  competent  to  man- 
^  age  his  own  affieiirs,  and  capable  pf  ipaking  contracts.  It 
further  appeared  that  Martha,  one  of  the  negroes,  died  short- 
ly after  tae  execution  of  the  deed,  and  that  Winney  waA  ^f 
ttofy  little  use  or  value. 

*-  The  Jury  found  for  the  complainant,  decreeing  that  the 
deed  of  conveyance  be  set  aside  and  annulled,  and  that  defen- 
dant surrender  and  deliver  up  the  property,  with  its  iiiepettae, 
to  complainant. 

,.  Defendant  moved  for  a  new  trial  on  the  ground^t  that  thfi 
verdict  was  contrary  to  Law  and  evidence,  and  the  diAt^^'c^ 
the  Court. 

,  The, presiding  Jud^e  refused  the  motion. for  a  new 
pronouncing  the  foUowmg  judgment :  '*  I  do  hereby,  after  i 
consideration,  refuse  to  grant  a  new  trial,  upon  the  gjhEw 
that  after  two  concurrent  verdicts  by  two  special  jitms^  tbr 
complainant,  I  ougl^  not  to  disturb  the  verdicts  aiS 
'        the  litigation,  unless  the  findings*  were  so  palpibT  " 
^        evidence,  and  flagrantly  violative  of  Law  iss  to'renidrb^ 
Hearing.    I  cannot  so  consider  them.'* 


• 
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A  new  triftl,  eouns^l  lor  de&iiaaiit  excepted,  and  sfs^goed  tbe  ^ 
IIID6M  error,  <i 

1 
AuftUSTUS  Kbbsb  k  P*  C.  FxjIiLBB,  for  plaintiff  in  error,    , 

■ 

JBjf  Ue  (7o«ff — LuKPKiN,  J*)  delivering  the  opinion.  » 

Tbere  is  no  complaint  that  thia  case  was  not  fairly  sjabmit-;*^ 
tel  by  the  Court  to  the  Jury.     On  the  contrary^,  one  of  the 
errors  assigned  n,  that  the  verdict  was  contrary  to  the  charge 
rfthsC!onrt.     ^  .  ^         /  .  ' 

W^  the  verdict  strpngly  and  decidedly  against  the  weight . 
of  evidenced 

The  witnesses  on  both  sides  are  of  the  most  .reputable  char- ^ 
Mter;  they  differ  as  to  the  capacity  of  Clarke  to  make  a  con* 
toot.    Woo  is  to  decide  between  them?    We  answer  em-"* 
Ikbtically,  die  Jury*  .  ^ 

Aabroee  Hutchinson  testifies,  that  Clarke  was  incapable  ^ 
ta  mske  a  contract,  and  he  assigns  veir  sufficient  and  satis-  ^ 
bctory  reasons  for  this  opinion.     Br.  C»  M.  Park,  the  feipiily / 
phpidrntk  of  Clkrke,  concurs  in  this  opinion.     Dr.  Curtright, 
who  had  known  CUurke  for  thirty  years,  and  who  had  been 
liif  fMmilj  j^ysician,  previous  to  Dr.  Park,  swears  to  his  in- 
capacity to  make  a  contract,  and  this  witness  declined  to 
Bake  a  similar  arrangement  with  him,  respecting  himself  and 
property.     In  a  short  time  afterwards,  Clarke  cried  like  a 
chiLiy  BMjinst^  the  world  could  not  make  him  give  his  property 
away  frtua  Eia  children,  and  yet  in  two  hours  after  this,  he 
proposed  to  give  his  property  to  Mr.  Griffin,  who  had  accom- 
panied Clarice  to  the  house  of  witness.    John  Bobbins  con* 
nrms  the  testimony  of  the  other  witnesses,  and  states :  that 
CZarka  made  tbe  same  proposition  to  him  that  Davis  accept- 
ed.    John  J.  Zachray,  who  knew  Clarke  well,  swears  posi- 
tively, to  his  incMacity  to  make  a  contract,  on  account  of  the 
ansogndnesg  of   fus  mind.    Phillip  Clements,  who  proves 
Clarke  to  have  been  eighty  years  old,  establishes  also,  his 
s>ental  iacapaei^.     James  Smith  concurs  fblly  with  the  oth- 
r  wifneoBca  who  were  examined  as  to  the  incapacity  of  Clarke 
'"*  make  m  coatraet. 


f..- 


i 


<» 


0 


m       ittpsiiafi  ootMT  of  oitoiiQki: 


>■»!■  » 


»»  ■     ■  ■«  I 


Dvfit  M.  6«Ml 


<.«.»i 


»t^. .  ■  ■«**« 


MdidiAtt  ^  ChreeftaibSro^  0Oide  of  irbom  ir«m  preset  %t  the 
tteontfon  of  the  oontraot,  and  who  saw  Clarke  freqiMitfy  $t* 
•er  he  oame  to  reside  m  Ghree&eBboro*.  and  two  of  whom  at- 
tended npbn  him  aa  physidaiis,  are  or  the  Mkt  Aal  CSarke 
vaa  cqiaale  of  making  a  contract.  We  most  say,  howeveri 
ind  in  this  we  are  abundantly  supported  by  the  record,  that 
the  opportunity  for  judging  of  the  state  and  condition  of 
Clarke  a  mind  was'  mch  better  on  the  part*  of  the  witnesses 
fbr  the  complainant,  than  those  offered  to  support  the  deed, 
and  the  discrepancy  between  them  may  be  accoimted  for  in 
this  way.  In  this  and  all  iimilar  cases,  it  is  the  pectJiar  pro-' 
finoe  m  the  Jury  to  judge  of  the  weight  of  Ae  testimOoy. 

When  we  take  into  consideration  the  fact,  that  the  pnoe 
Mid  for  this  property  was  grossly  inadequate,  according  te 
Uie  proof,  that  this  imbecile  old  Qian  was  well  taken  eare  of 
%ft  his  cUldren ;  ttim  whose  custody  he  wks  nrmov^  by  s 
atranger ;  that  two  special  jurias  of  the  county  hate  c9onem^ 
red  in  pronouncing  uainst  this  transaction^  arid  that  Bi# 
Honor,  the  presiding  ^dge,  has  revised  to  disturb  thidr  find- 
ing^  we  cannot  doubt  that  It  becomes  our  duty  to  aMnkice 
iix  the  ludjgment  of  the  Court  refusing  to  grant  the  tnooMi  fbr 
a  new  Iri^  in  this  eas^. 


Judgment  affirmed. 
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i.  J/  W.,  •  paiwit.  teteniiAir  to  dM4l»  mnI  give  off  kts  BegpMiM,  made  an  lUloi^'  ( 
1M«,  te wMdIi om^m atgroet  M a»ibe  slwra o(  ftm  toa,  J.  M.  W..;  th« mp\ 
|iDa»  v«w  aoi  proMal,  J.  H.  mM  to.  M«  aoo,  t)iM  b«  mif^t  t«B4  lor  the  oe^  | 
froet  vk0B  ooiHreaieBl,  but  retaiaed  the  pcMa«MioA|  and  mver  delivered  | 
ikcA  to  J.  M.  v.,  bol  be  «nb«eqiieiMly  conveyed  ibe  oegroe*  by  deed  to  one  , 
}■  irmat  for  tbe  cbildren  of  J.  M.  W,    The  negroes  were  lubsequeBtly  levied  /^ 

00  voder  ezeoutioos  agaiiiet  J  M.  W.,  and  were  claimed  by  the  trustee. 
BtU,  fbat  the  giA  waa  Bot  complete  fo  J.  M .  W.  fbr  went  of  delivery,  attd'« 
llat  they  were  not  aolQeot  to  the  payment  of  hia  debla.  v** 


Ohatt,  in  WilkkiMti  Soperior  Co«rt«    Tried  before  JnAfp 
HASasLLy  mt  AfrH  7«rfli,  1660.  i 

lUi  was  ft  «l«iHi  isterpeeed  by  Jaanee  M.  Ware  as  tnutee 
of  die  duUbren  ^  John  M.  Ware,  is  sertain  negroes  levied 
en  bj  rlrtiie  of  an  execniion  in  faTor  of  John  O.  Oales,  aadi 
traaefanod  to  Saonel  M«  Oarswett,  agatnsi  John  M.  Ware, 
^  fatber  of  tbe  alleged  ^M^t  que  tru9i$*  Samnel  M.  Oarai. 
«dl  dying  pending  f  ne  litigation,  Mattbew  J.  Oarswell,  bis 
adminisbvtor,  was  stade  a  party  in  bis  stead. 

Ibe  i.  fa.  was  dated  lltb  Oetober,  1565.    Transferred  feri 

rritte  reeeired  by  Oates  10  Saninel  OarsweH  19tb  Deo.,  1860#f 

Leried  Otb  Jannary,  IMT^  <«  On  tbe  following  negroes,  to^witr 

Samb,  J<din,  Nelly,  Caroline  and  Snaan,  as  tbe  property  of 

die  deliBndaiit,  pointed  ont  by  £.  Cnuming,  Biq.^'  ( 

It  was  agrcMNi  by  oounsel  on  botb  ridee,  tbat  tbe  etber  on^: 

sea  mding  nnd  inirolving  tbe  sanM  qneetimis  as  presented 

m  tm  ease  be  eontldsred  at  fasne,  and  abide  tbe  reenh  oft 

Alt  east,  and  tbat  tbe  teitiaony  taken  by  oonmiasion  iar 

eneb  and  sll  of  tbose  eases,  be  read  in  tbis.  v 

Tbe  lestimoi^  is  volttttnions,  and  it  is  deemed  nnneoesiary 

so  net  it  oat.     onffioe  it  to  say,  tbat  tbe  plaintiff  in  support 

of  Ms  ti|^  ta  snbjeet  tbe  negroes  to  die  Uen'of  bis  ft.  flu  r»* 

lied  vftm  tbe  effeot  of  a  division  made  b^f  James  Ware  of  bis 

nldswes  aiaoi^t  bis  cbildren  in  December,  1854,  at  whieb 

t&mfev  dmst  in  eontroversy,  were  allotted  and  ass^^ied  io  Jobn 

If.  Ware,  one  of  tbe  sons,  and  contended  tbat  npon  said  di» 

liflifiir  tbe  necroes  vested  in,  and  became  absointely  tbe  prop^ 

erty  ct,  said  Jobn  H.,  and  sulneet  to  judgments  against  bim. 

it  inifaisil  ibJat^nMrndgn  tbet»  was  a  dW&n  and  aW 


'  *  *  • 

lotmeut  of  the  hmtom  by  James  Wwe,  at  die  time  meation- 
edy  amonff  Us  ckudreiii  yet  tiiat  tbexp  irae  no  delivery  of  the 
lot  intended  tot  John  M.,  and  that  before  there  was  any  de- 
livery Testing  tide  in  him»  or  extinnishuig  the  title,  of  mUd 
Jflnes  Ware^  the  father,  he  exeeuted  a  deed  eonTsyiBg  said 
neffro«B  to  the  ehildren  of  said  John  M.  Ware)  and  oonstito- 
t^a  James  M.  Ware  trustee  for  said  children,  and  that  snek 
UBS  his  intention  at  the  time.  The  question  in  this  case  was, 
whether  there,  had  been  such  delivery  of  the  slaves  to  John  . 
M.  Ware  at,  and  after  the  division,  and  before  the  execntion 
of  the  deed  to  the  ohildre99  which  took  pl»oe  a  few  days  after 
the  division  as  to  vest  title  in  him  ? 

.The  Jury  fonnd  in  faver  of  the  plaintiff  in  S.  'fe./aiMiJdb»t 
the  negroes  were  the  property  of  John  AL  Wace,  and  anhjoct 
to  the  eicecutions  aninst  him. 

'  Claimant  moved  for  a  new  trial  on  the  following  gnmndv: 

f'  Isl.  Beoanae  4he  verdict  was  oontrary  to  Lair  end  the 
eliatge  of  the  Conrti 

,  8d.  Beeanee  the  verdict  was  decidedly  and  strongly  agjunet 
the  wei^t  of  evidence* 

«*  8d,.  Secanee  the  Gonrt  erred  in  admitting  the  sayiagat  q£ 
James  Ware,  the  father  of  defendant  in  fi»  fa.,  and  Qwfter  fit 
the  negroes,  aa  testified  te  by  John  Q.  Gates,  which .  AaTJ^a 
wtNre  made  after  the  division,  and  alter  the  ffiCit  of  thenegqeq^ 
was  aUedgsd  to  have  been  made  to  lit  e^n  John  M.  Wmo. 
1  4th.  Beeanae  the  Oonrt  chamd  the  Jnry,  that  there  mglu^ 
be  a  construotivfe  delivery  io  John  M.  Warerrthet  .delsaorj 
PM^  be  eotoal  er  oonstmotive.      - 

f  JLftet  argunent,  the  pieeiding  Jodge  sestaiued  themotaoa^ 
IM  aside  tM  verdict  and  ordered  a  new  trialf  on  the  groivul 
that  said  verdict  was  decidedly^  and  strongly  egNiiat  the 
ifeight  of  evidence. 

{  ^  which  deotaion  oonneel  for  plaintiff  excepted*    m     .  . 

j»  •    • 

.-^CoOHBAK  k.Ouuum^.J.  &.  GOOBMK 4 Jwwwl JV?^ 
gtBi;in,.fior  plaintiff  in  errer.r 
rf      '  .... 

r.K  A.  CABiWBti^  Iln6nAFunuiii> 4 &9ieHWjrp«iH, 

•1  ■    .         •  .  ,..,.• 

-.;  J^  tiU  Ottut. — LxoM^  J.,  doliv«riM§  (t»  «pi&Uia. . 

"•  •  '-.■■, 
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in  exeentton,  cdled  bis  dilldreA  tocher  toe  day  in  the  la^  : 
t^  part  of  the  year  1864,  and  made  an  allotment  of  his  iie>  - 

r,  for  the  (mrpoee  of  division  and  distribntion  among  • 
In  that  appointment,  the  negroes  levied  on  fell  t» 
thf  share  of  the  defendant.     The  negroes  do  net  appear  to 
litre  been  present  at  the  time.     After  the  allotment,  James 
Vtre,  the  father,  said  to  John  M.  tbat  he  oould  send  for  the 
iM^oes  whenever  it  vras  eonvenient ;  he  also  said  at  that  time, 
lid  {treqnently  befbre,  that  the  part  which  fell  t6  John  M. 
Iw  intended   to  settle  on  the  wifb  and  diildren,'  or  the 
ehSdren    of    John  M.      This  share,  so  aseertained,  waa 
vorth  more  than  an  equal  one,  and  he  was  required  to  pay  in  - 
Mme  money  to  make  it  eqtial,  and  he  did,  on  that  day,  pay  • 
ofer  to  one  of  the  other  oistribnteee  something  like  #160 ;  * 
to  whether  he  paid  it  oot  of  his  own  money,  or  ont  of  die 
proceeds  of  one  of  the  negroes  named  Sam,  that  his  fkther 
mM  io  Brenton  Ware  after  the  division,  is  not  very  dear. 
Most  fikely  from  his  own  money.     He  iinther  retained  die 
peisewiou  of  all  the  negroes  for  a  week  or  two  after  to  flnlrii 

Stlieri^g  his  erop.    There  was  no  other  defiveiy  or  aot  done  ' 
It  might  amonnt  to  one  than  what  I  have  stated.    James  - 
^are  sabeeqnently  refused  to  deliver  the  possession  to  J^a 
M.,  bat  conveyed  them  by  deed,  and  delivered  the  negroas  to  * 
James  M.  Ware  in  tmst  for  the  ehildren  oi  John  M.    Th^te 
■re  an  the  facts,  and  the  snbstanoe  of  all  the  testimony  which 
it  o  neeesaary  to  notice.    And  upon  them  the  queatieii  arises, 
whether  the  title  to  the  negroes  vested  in  John  M.  Wareyao^ 
S0  to  siil^ect  them  to  the  payment  of  his  debts?    That  qiie»- 
(Sen  defmds  entirely  on  the  faet,  whether  the  neffroes  were 
delifviea  to  John  M.  in  his  own  right,  or  whether  uiepermis* 
sion  ^vmi  to  John  M.  to  send  for  the  nwroes  amoanted  to  a 
tfclWm?  and  that  is  the  vrfaole  qnestion  in- this  case. 

1.  nsre  is  no  doubt  but  tiiat  James  Ware  hrteaddd  to  give 
the  oegnea,  bat  whether  to  John  M,  or  to  his  cUldren,  is  not 
eqnaBy  dear;  tke  weight  of  testimony  is,^  that  he  Intended  to 
give  then  lo  Ids  children,  and  not  to  him.  I  might  say  *al« 
moat  ovifirwfcelBUDgly  so;  but  whether  the  one  wi^  or  the 
otherv  it  ie  not  necessary  to  inqnive,  as  we  hold,  that  the  gift 
Vis  noe  gMd|,  a«  a  gift  to  either,  for  want  of  delivery,  biiti 
Ait  the  tilley  naftwMisianding  ^e  intention  of  James  Ware 
hmakiw  tlie-  allotment,  remaned  fai  him,  mntil  it  passed  ont^ 
,lf  lim^haJ  ami  ittlivMy  mrfewH  to#aByBlfcW4ia»iiitni|» 

I 


V 
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Cw»w#U  «*«,  Warf  .«t.  «t  » 

tliere  *'  wmt  he  «i  aotiuil  deltverj^  so  far  m  tbe  gabjoci  w  cv 

pdbh  ef  ddiy«r J.  It  wmt  be  «cM«iiHm  Mft^e^/an*  tHoUriam^ 

ttod  be  tbe  troe  »tid  eieelpel  wftj  of  otaaining  tbe  cpmniwd 

ead  dominion  of  tbe  sulgeot.  .  ^  the  thmg  be  not  capabU  ^ 

miimml  d^wwy^  tbere  moat  be  some  act  e^oiralent  to  it,  Tbe 

^  d<»er  mual  parl^  aot  cxaly  witb  tbe  doaumon,  bat  with  tbe, 

^       poeeeasien  of  tbe  prop^rtij."    2  JSTcnf  488.    la  jBawkim  va. . 

^"       Bkiff0ii,  2  Ikp.  668»  tbe  peeaesiioa  of  tbe  dung  was  a^uiallj 

*  A       givn,  but  beouise  tbe  things  tbe  box  girei^  was  sent  back  to 
^      VMft  dmior  tbe  oest  day,  at  bis  request,  ito  enable  bim  to  gel 

^  •  .  *  a-pair  of  breeebes  ootof  it|  tbe  Court  beid^  ,tbat  tb^  gift  was 

net  ffoodi  aa  tiie  doaor  bad  aet  parted  wtdi  tbe  doakiuioft  of 
tbe  thiag  intended  to  be  given.  InMuMn,  ep.  Markham  7^. 
Taunt  &0*  A  peracoi  aupposiag  bimself  to  be  «»  e^tfiemkf 
caaaed  LMKa  bonds,  bank-notes  and  guineas  to  be  bros^^ 
oat  of  baa  iron  ebc^t  and  laid  on  bis  beg^  jie  then  eauaed  these 
te  be  sealed  up  in  tbree  parcels,  and  the  aaiount  of  tba  9Qm^ 
tents  written  on  tbem,  witb  the  werdsi  ^'  for  Mra«  afid  Hisa 
*OUfkon,'!  the  jdaintiff;  be  then  direotedtbe  brpliherta rqpbsaa 

*  them  in  tbe  iron  eheet  to  be  looked  vi^  tbe  kejs  to  be  aenled 

up  and  directed  ^^  to  be  delivered  to  Jf "  (his  soUcitor  ando^a 

«       of  the  eaeotttora,)  after  his  de^ease^  and  replaosd  in  hia  cb^ 
tedy»  bear  his  bed ;  and  afterwairds  spoke. of  this  propertj  an 
given  to  the  plaintiflii;  th^  Court  held,  that  tbia.waa  aot 
TumMo  ennea  mofHi  for  want  of  a  sufficient^deUver j  and  coii^ 
tfamint  possession.    ChanoelkNr  Gibbs  said^  ^^  There  ia  im» 
ease  wbiek  decides  that  the  d<mor  may  reanme  the  poanaattoa 
.   and  the  dinaolte  eontitme ;  but  all  the. oases. agree,  tjbiat  JC  thm 
donor  resumes  the  possession,  it  ende  the  gift,"    .3olik  o£ 
these  were  eaaes  of  gifts  tfansa  mei^tit  but  the  rule. aa  to  Ai»> 
Every  is  dies  ame,  whether  it  be  gift:>A|^  "^fi^..  er 
msrfit.    2jre«l4ad.    In  the  ease  beforeina,  tbe  aiibj^nt 
iag  nsgrees,  iTas  perfectly  capable  of  Stn  inMoedia^,  dpUi^ry. 
!Ekere  wea  nodiing  to  prevwt  it,  but  there  was  no  net«if  ^k^ 
Ueary,  nor  is  it  pretended  that  there  ira^*   .^ba  Jit^  Wmrt 
did  not  get  the  poseessiont  Mr  did  he  have  4if  f^r^nipil    ^ 
dMnnkmt  on.  the  contrary^  t^s  possession  a||d  A^inlaioia    n 
mained  wt(h  James  Ware,  so  eSbctuall^,  that  Jehu  Mw 
gat  neidier.    Jasaes  Ware  did  tcU.  Jolm  M*  4ia^.  W. 
,  amid  ftr  ^be  Dsgroes  when  it  wae .  eenaeaAvPtt 

eyiiiraten^lo  hie  aagdii,  f'iMndiir  1^ 
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tteo;'*  it  amonnted  to  a  promite  to  gh^  mA'Mtkhtg  more^  '^'  "^ 
the  loeui  pewtentioB  still  remained.     No  case  was  rt m  to  iia 
00  tbd  tnal;  I  hare  been  able  to ftnd  nonoi  and  I  app^oheiid 
tbat  none  can  be  fbimd,  in  wfaieh  imch  an  aet  as  this  waa  ever 
ield  to  amoutit  to  a  gift  or  change  of  titles 
Jadgment  affirmed. 


PATTBN  v%.  NBWELL. 

'•  i  etef)|v.  aoi  wsmated  by  i%ei,  it  error. 

^  Hfol  cvidsaee  i»  iBCOmpeteot  to  prove  Chat  ft  drmft,  psyable  to  the  order  g| 

Kfcierallf,  vm»  iateaded  to  be  BCgotiated  at  Bank. 
^  tkadfaver  U  aot  dincharged  from  his  liability  on  a  draft  on  the  ground  tbat 

t^  koMer  did  oot  preaent  H  for  acceptance  or  payment  at  the  proper  lime, 

ufett  be  ia  iojvred  thereby. 

^106^  in  Baldwin  Superior  Conrt.  Tried  before  Jndgo 
LiHAB,  at  March  Term,  1860. 

This  waa  an  action  by  Richard  Patten,  for  the  oae  of  8e^ 
lM>r]i  Jones,  against  Isaac  Newell,  on  a  draft  drawn  by  New* . 
^  tf  which  tne  following  is  a  copy  r 

'*Ck)K0ON,  1st  December,  1856. 
*^8ittT  days  after  date  pleabe  pay  to  the  order  of  Richard 
PikMcn,  leq.,  sixteen  hnnc&ed  dollars,  and  diarge  to  aeo't. 

^^Tonrs  respectfully, 

'aSAAO  NEWELL. 
^T%  Mesm.  Beese,  DaTii  k  Long, 

''8arannah,Ua." 

Ifta  rfeelaration  contained  a  coant  for  money  paid  to 
Brsaa^  Davia  A  Lang,  fisr  drfeodaat,  and  at  his  instance  and 
fsfnssty  amowHif  to  ai^taw  haii4r«d  doUara. 


A 


Ji 


-.1 


« 


Mt    '  :  -      -    ■ ; : , . ; 

^  "^ ,      Thv  dffMdtet  pkc^ed  tii#  MDeral  imia ;  wd  fotther,  tbt 

•  «l  tUe.time  Ihe  draft  sued  on  tell  due,  defendant  had  fand9  in 

•  dM  baoda  6(  Reeee^  Davia  &  Long ;   ^od  fhrther,  that  de- 
*»  Smdattt  bad  a  right  to  notiee  of  the  dishonor  of  said  draft, 

being  a  paper  owned  by  the  Marine  Bank,  and  that  there  wm 
BO  tranafw  by  which  the  action  could  be  maintained  bj  the 
plaintiff;  and  payment. 

The  testimony  being  closed,  the  Court  charged  the  Jury, 
That  if  they  believed  that  the  draft  bore  evidence  on  its  face 
of  an  erased  and  obliterated  acceptance,  then  plaintiff  mast 
account  for,  and  explain  the  same  before  he  could  recorer. 
The  Court  further  charged,  That  if  the  Jury  believed,  from 
the  evidence,  that  it  was  a  Bank  transaction,  then  defendaat 
was  entitled  to  notice  of  non-acceptaince,  and  if  said  notice 
was  not  given,  defendant  was  not  liable,  even  if  the  accep- 
tance was  for  accommodation,  of  which  they  must  judge  from 
the  proof.  To  which  charge  plaintiff  excepted.  The  Jury 
found  for  the  defendants ;  whereupon,  plaintiff  tenders  his  bill 
of  exceptions,  assigning  as  error  said  charge. 

,       W.  McKiNLBT,  for  plaintiff  in  error. 

■ 

Kenan,  eatUra. 

K '    Bytlu  CoKit, — Lton,  J.,  delivering  the  opinion. 

This  suit  was  on  a  draft,  of  which  the  following  is  a  copy: 

^^  Gordon,  December  lat,  1855. 
*'*'  Sixty  days  after  date,  plea«e  pay  to  the  order  of  Richard 
Patten,  Esq.,  sixteen  hundred  dollars,  and  charge  to  aee^t  of 

'*  Yours  resp6ctfully, 
«  "  ISAAC  NSWBLL. 

'  «*  To  Messrs.  Bmsc,  Davis  &  Long, 

«' Savannah,  Ga." 

■ 

'  The  draft  was  never  presented  Uv  aooeptanoe  o^  ini^yvient, 
but  was  discounted  by  PaUen,  and  money  enough  riven  t< 
him  by  Newell,  which,  with  the  proceeds  of  the  draft  so  dla 
counted,  would  make  up  the  sum  of  91,900.'  Aad  this  aos 

^    t   '    ^  of  mOner  was  remitted  by  Patten  to  Beeso^  Dam  A  ]Un^  V 
the  ereJut  t»f  iha  ^ktnrer  Ml'4elbttdi«it«    Mmnai-  luuL  n 


•« 
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tedl  m  tk^kna^  of  the  drnw^m^  ettto  $A^  4Mwifig  or 
DMitarky  of  the  drsft  for  it»  pajFO^Mt,  .Imt  wm  otlierwise  in- 
debted to  ^toA  fins.  Oa  tihe  Itl  February,  1866,  aboot  the 
liiBe  the  draft  msttired,  die  drairan  aeknovledged  th4  teoeipt 
of  fSOO  to  the  credit  of  the  de£eiidant»  but  tbU  mm  was  in-^ 
sufficient  to  pay  either  this  draft  or  his  other  indebtednees  to 
the  firm.  That-  firm  also  receiTed  frota  him,  on  the  15th  of 
febrsaiy,  18d6,  91,800;  bot  Aat  wat  too  late  Uk  laye  thia 
draft  firma  diduMBor,  aad  aeemai  ako,  to  have  been  oa  seme 
ipecial  aceonnt. 

There  was  a  cootest  in  the  Coart  below,  pa  the  trial,  aa  .to 
vhetiier  there  lufd  not  been  an  aoeeptanto  of.  this  draft,  and^ 
tliat  acceptance  strieken  from  the  paper  by  erasnte.  The 
Coart  <fid  act  undertake  to  decide  that  question  by  an  inspeo- 
tiea  of  the  paper,  hat  submitted  it  to  the  Jury,  with  the  fel* 
lomng  inatrQeftio&:  ^^  If  they  believed  the  draft  bore  evideflKS^ 
on  its  face  of  an  erasare  or  obliterated  acceptanee,  then  plain- 
tiff BMal  aeeonnt  fcnr,  and  explain  the  same,  before  he  eoald 
snstain  an  action  and  recovery  thereon."  For  the  purpoeetof 
getliBg  the  qaeetion  invfalved  in  that  charge,  before  this 
Goavtf  and  determined  on  Its  merits^  oonasel,  by  agreementf 
saimiitied  the  originU  paper  to  Us  for  inspection. 

1.  From  a  careftd  examination  of  the  eri^al  papeip  sued 
ea^  thva  snbmitted,  we  are  clear  that  no  sach  acceptance,  eta* 
sen  or  obliMraftioa  appesrs  on  the  {ace  of  the  paper.  There 
hae  hean  a  very  heavv  erasare,  in  ink,  of  some  indorsement 
from  tfae  back,  that  shows  darkly  thr ongh  the  paper,  and  the 
Jary  moat  have  been  nnsled  by  that  appearance.  The  face;  of 
the  papar  waa  Smooth,  and  had  evidently  not  been  wriHen 
vpoB^  other  than  the  draft  itedf.  So  we  think  the  charge  . 
was  wn wi  ranted  by  the  faet^  and  erroaeeas. 

Tbm  Oenrt  also  ohaxged  the  Jury,  that  if  they  believed| 

frcna  tiba  ayideaee,  that  this  was'  a  Bank  transaction,  then  de- 

fendaiia  was  entitUd  to  notice  of  noa'aoceptaace,  tad  if  no 

mdh  iiosicai  Mid  proteat  was  proven  by  plaintiff,  deflandant  was 

not  liable. 

2.  Whether  the  paper  was  intended,  to  be  aegetiable  in 
BiuA,  or  was  a  Bank  transaction,  does  not  appear  from  the 
pgiper  itBeit^  and  parol  evidence  was  inadmissible  to  establish 
th^t  imet^  StubhB  v»,  Goodallj  4  (7a.,  106.  was,  then,  no 
legal  ewidence  of  the  fact  before  the  Conrt  to  aathorize  that 
*»art  of  tbe  cbarg^  Bnt  there  is  a  mMife  serious  objection  to 
the 


• 


^ 


eT4^      txjvmmM  omjfa  m  ommasiL 
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* '  S.  TUb  eiMitrDmpsy  vm  k«twMiiilie  hoMcr  Ami  the  dteHr, 
«Biid  as  iicltweM  them,  Ae  dvMrer  b  n<^  MititM  to  aocbe  of 

•  iioii«Moe|Kmoe  .or  of  nott-imtiiMSit,  whctlwr  the  |wper  wm  » 
r^Baok  iMumelbn"  or  not,  unlenthe  dmw«r  hasaiuiam- 

jed  some  injorj  iti  coasequaiee  of  a  fsUare  to  demand  pay* 
-  .meatat  a  proper  time.  JtanielnB.  KjfU  ^  JBameU,  I  £e%) 
,  804  ;  $am6  wue^  6  Qm.^  246.  If,  for  instanoe,  the  defendant 
^  ktid  fcndt  in  the  hands  of  Eeescf,  Davis  4  Leng,  for  Iks  pay* 
uttent  of  this  draft,  atid  by  reason  of  the  aeohpreseatatton  of 

the  paper  to  them  for  payment,  and  want  of  nottoe  ta  idm  of 

.tlM  non-payment^  these  funds  were  lost  to  him  from  the  fail- 

^  ^  nre  of  the  drawers  or  otherwise,  then,  in  that  or  the  like  esse, 

.>  his  liahiU^  on  the  paper  woaM  be  gene»    To  he  daaohargeA 

ffiwm  Itahility,  die  drawer  must  sostain  aetnal  injnry  fren  ths 

>^»ct  or  i«egleet  of  the  bolder.    Nothine  of  tlie  sort  apiata  ia 
-.  this  ease.    The  proof  shows  tbat  he  had  mo  flgmdA  in  the 

hands  of  Reese,  Daris  k  Long  to  meet  the  draft.  Ue  iest 
i  nothing  by  the  Don^preseatation,  either  toft  aeeeplaaoe  or 
i  payment. 

Oovnsel  for  defendant  insist,  that  altbmgh  the  dbsmtffi  of 
;.the  Oourt  might  be  errooeons,  the  verdtot  of  the  Jury  was 

right  upon  the  merits ;  that  is,  that  the  draft  had  bem^  paii 
i  to  Reese,  Davis  ft  Long,  who  were  partnm«  of  Pniteii^  the 
'•  hoMer,  and  that  heii^  so,  this  Conrt  ought  not  to  dastnrb  ska 
V  verdict*  We  earmot  agree  with  the  eemwe^  fbr  tkens  m  «ot 
i  one  partiele  of  evidenee  showingthat  the  draft  or  -  wmy  pMCt 

•  of  it  waa  paid  eidl^er  to  Reese,  Davis  k  Long,  or  to  FMteii, 
'  bwt  to  the  oontrary.    The  witness,  Hodges,  ssys,  in  mswec 

•  to  the  6th  direct  hiterrogatorv,  that  the  charge  for  $1,800  is 
'.  jiol  jast«    True,  it  is  not,  and  the  plaintiff  doea  not  dadat  it. 

It  was  only  pat  in  the  deekratien  by  pfanntiff  to  inU  limoic  on 

•  as  money  advanced  for  defendant  in  case  the  Ooari  'sSiovld 
liold  that  he  could  not  recover  on  the  draft.  All  tiuKt  t^€ 
tplaiatiff  claims,  is  the  amount  dne  on  the  draft;  mxA^  to  ^m 

'  minds,  the  evidenee  is  Kwr  elear^  that  that  aaomt   in  «ti^ 
due,  and  unpaid  by  the  defendant. 
Jwdgm^t  reversed. 


/.  * 
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H*mnion<3  w,  Candl«ff. 


HAMMOND  ««.  CAin)LBIL 

1.  All  coovey«fice»  «b<]  contrivaoees  hr  oariyiog  a  slave  olH  of  Georgia  #04) 
briigia^  him  iMcIc  as  a  free  man.  to  t>e  added  to  the  free-negro  population  of 
the  Slate,  are  void;  and  tbes(0/«^of  the  negro  remains  just  what  it  was  bf« 
fere  the  Arat  step  in  the  prboeaa  Was  ukeo* 

t  A  ifaivto  cattBOC  ai^uin*  freedom  in  this  State  by  lapse  of  time. 

BaeliMt  of  Free  KegroM,  and  Mo^n  for  -Neir  iVial,  i« 
Baldwin  Supermr  Court.  Tried  before  Jiid^e  LabIab,  FeV 
miry  Term,  186»* 


.    • 


TUs  if«0  a  |irooeedkkg  by  John  Hammond,  Ordinarf  of 
BaUmi  eovmty,  aad  er  ^fieio  esefaeator  thereof,  to  eonaeniil 
escheat  certain  nqproes,  as  being  the  property  of  a  free  and 
M^Oy  Joe« 

OatuoHar  aterfyosed  a  claim,  as  owner  of  these  negroes, 
■ad  denying  that  they  were  free.. 

There  waa  a  trial  at  Febmary  Term,  1857,  and  veHict  for 

eaebeaaor.     Olahnant  moved  in  arrest  of  judgment,  on  the 

groond  that  the  Jury  who  rendered  the  verdict  were  not 

sworn  aa  required  by  Act  of  1819.     The  presiding  Judge 

«B9Camed  the  motion,  and  oonnset  for  the  esoneator  excepted, 

aad  the  Supreme  Court  reversed  the  judgment  of  the  Conrt 

heiowy  end  remanded  the  cause*     At  the  next  sucoeedbg 

Term  of  the  Superior  Court,  (August,  1867,)  but  'ttfter  the 

Jodgmeftt  of  rorersai  by  the  SajMreme  Court  aforesaid,  conn- 

ael  for  claiment  moved  for  a  new  trial,  on  the  ground  that  the 

Jurywrefci  not  sworn  as  provided  by  Law  in  escheat  causes^ 

ead  heoaaiee  the  contract  between  Joe,  the  alleged  Aree  negro, 

ead  hie  mmtt^f  fer  his  maitumif^ion  was  void,  and  that  the 

Oomwtr  erred  in  allowing  the  deed  of  manumission  to  be  read 

in  erifcaee  to  the  Jury* 

The  preeidisg  Judge  refcsed  the  motion  for  a  neUr  trial, 
end  oeameel  for  claimant  exempted,  and  the  case  again  came 
up  to  the  Oupnmo  Court.  Thai  Court  again  reversed  the 
jndgmet^t  of  the  Court  below. 

l^ar  m  mare  AtU  statement  of  these  acgndiealions,  and  the 
reeeeotf  for  tiioni,  see  2&d  0a.  Rep.^  p.  498,  Oandlar  v$. 

f r^  eusseitdL 
11^  jfjff^  h^^g  tk^  rsmaaded  the  eeoond  time,  o^nnuielfor 
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^  daimaol  ftinendad  tKeir  motion  for  a  new  trial,  addiag,  u  adf 
ditional  groonds — 
Isk  That  the  verdict  was  otmtra>y  to  Law. 
2d.  That  the  Terdict  wae  contrary  to  evidence. 
'  8d.  That  the  deed  or  bill  of  Bale  executed  by  Thadev  0. 
Holt  to  Thomas  Butler,  in  the  State  of  GeorKia,  couYeying 
the  negro  Joe,  was  in  violation  of  the  laws  ana  policy  of  the 
State«  and  in  fraud  thereof^  as  the  said  bill  of  sale  was  widh 
out  consideration  proceeding  from  Butler,  but  that  the  money 
paid  belongied  to  Jooi  and  tkat  said  bill  cf  sale  was  tbusmde 
for  the  purpose  of  prooiuing  the  emaneipatieft  of  Joe,  by  01* 

.  abling  Butler  to  take  him  to  New  Jersey  attd  tfien  haveiuii 
manumitted  agreeably  to  the  laws  of  that  State,  and  withtiie 
Tiew  to  enable  said  uegeo  whan  thus  and  then  emanoipated 
to  return  to  Georgia  and  to  become  domiciled  again  in  iUl 
State. 

This  motion  for  a  new  trial,  thus  amended,  camA  oivt^bi 
heard  before  the  Honorable  Hbji ay  G.  Lajuii^  st  Frinmsry 
Term,  1860,  of  Baldwin  Superior  Court,  when,  after  tx» 
ment,  the  presiding  Judge  granted  the  motiMi,  bmA  ordered  • 
new  trial.  To  which  decision  counsel  for  eaehoator  ezeepHi 
and  assigns  the  same  as  error. 

IT.  MgEiklt,  for  plaintiff  in  error» 

I^^SSAHI  k  Kbkak,  cMtran 

ft 

. 
£jf  the  CS»icrt-— Stsfhbks,  .J.,  delivering  the  opinion. 

The  sole  point  on  which  this  case  turns,  is  th«  aMui  ot 
this  negro  Joe.  If  he  is  Si  free  man,  these  negroes  who  wert 
bought  with  his  money  for  him  are  subject  to  eadiMit.  undct 
ihe  Statute  against  toe  holding  of  slaves  by  free  persons  of 
color.  But  if  he  is  himself  a  slave,  the  Statute  does  not  tf 
ply.  Whether  (he  being  a  alaye)  <^se  slaves^  wha .  are  )^ 
property,  belong  to  ht$  master,  upon  the  idei^  that  tbe 
ow?ia  bit  slave  and  all  that  hifl  slave  owns ;  or  whethtfr 
yet  belonff  to  the  persons  from  wbou  Joe  bpugkt  tiuMOf  u] 
the  idea  that  his  porcbase  of  them  is  void  fk-om  mrnDt  of 
pacity  in  him  as  a  slave  to  make  a  conlaract,  wre  quest] 
not  before  us  in  this  case.  Our  business  is  to  decide  ^\ki 
or  i|oJb  th^y  afeystrtatot^toeB^bMli} ^. beings-  tk^  fmferti 


X 
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B  free  penon  of  color.    There  is  do.  difference  nor  dispute » 

about  the  facts  in  the  ease.    The  only  question  is  one  of  Law, 

as  to  the  9tattis  of  Joe  under  the  facts.     We  think  he  is  a 

shre.     He  yrns  a  slave  in  1821,  the  property  of  Thadeus  G. 

Holt.     It  is  contended  that  he  is  free,  first  by  virtue  of  a 

nanizniisaion  of  him  in  New  Jersey  by  one  Butler,  who  had 

previously  bought  him  from  Holt.      The  evidence  on  this 

point  leaves  no  doubt  that  the  sale  of  him  by  Holt  to  Bi|tler, 

and  Butler's  quick  succeeding  manumission  of  him  in  Kew 

Jersey,  with  Joe's  immediate  return  thereafter  to  Georgiai 

were  but  the  different  steps  in  a  plan  for  carrying  Joe  out  of 

Gewgia  aa  a  slave  and  bringing  nim  back  as  a  free  mtok.    It 

ires  a  pieee  of  machinery  intended  to  evade  our  Statute 

•giinst  manumission,  and  we  think  it  was  void  from  the  first 

itsp  to  die  'last  in  the  aeries.    The  mischief  al  which  the 

Stal«t«  was  levelled,  and  which  we  think  it  has  cut  up  toop 

sad  branch,  was  the  increase  of  a  free-negro  population  in 

tke  &aUy  by  converting  slaves  into  free  negroes.     This  waii 

tfce  ol^ect  of  the  Statute,  and  it  declares  that  all  conveyance* 

or  eoatriraoces  intended  to  evade  its  object  shall  be  void.   16 

would  have  bten  a  perfectly  legal  transaction,  if  they  had  caa> 

vied  him  out  of  the  State  aad  set  him  free  outside,  with  a  bmm^ 

jUe  intention  that  be  should  remain  out  forever  afterwards ;' 

bai  ifcesir  intention  from  the  beginning,  that  he  should  come 

back  and  be  added  to  th0  free-^ugro  papulation  of  (Horgiay 

pais  the  eiing  of  impotency  and  nullity  into  the  whole  pro-i 

eeeding,  from  the  b^Eti^ahag  to  the  end  of  it.     The  status  oC 

Joe  ia  Jtast  what  it  was  before  the  first  step  was  taken  in  A9I 

^rhwMi  to  have  him  added  to  the  free^negro  population  of 

Geotn. 

2«  Bat  it  was  contended  that  he  was  free  by  lapse  of  time^ 

he  having  been  registered  as  a  freeinan,  and  enjoyed  the 

prifilagoi  a€  a  free  man  ever  since  1811.    It  is  very  clear 

thmt  na  JSUUute  of  Limitation  is  applicable  to  the  case,  and 

we  a«te-n&  a  loss  to  know  what  Common  Law  principle  cai^ 

bar  the  owner  from  his  right  to  a  $lave.    Sueh  a  bar,  instead 

«if  beuig  ftmnd  in  our  Law,  would  b^  at  war  with  the  very  oh* 

iect  of  die  JBtetute  agaimt  manumission.     Our  Law  does  not 

iUow  ^^o^wyaaces.  nor  eonU'ivances,  nor  time,  to  convert  a 

«lave  mi0  ^  Ikm  naan  in  Georgia,  to  swell  the  ranks  of  a  pop« 

jyhijyit  tbe  Legislature  has  carefully  guarded  from  in^^ 

.Ik^cn  ^^^7  iMrQt.  whatever,  save  thai  of  piroQ(«iitij(9t>  ,i 

Jodgnaent  »mmed. 


N 


^  • 


i 
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Bow«  fii.  W«Mi<     T 


^  ■ 


*    « 


BOWE  M.  WARE. 

I.'  Id  a  »«it  afaiiwt  ro-toretiet,  upon  an  U«u#  of  Mon  m«/Wiiim  a»  to  o«e  M 
t)i4sm,  the  otbeni  are  not  compeient  witne8««a  •gaioat  him. 

•  

%  The  sigoatMre  of  ■  aealed  ioatrumant  by  na  ayent.  tbo  prinoipal  not  baiaf 

pivifent,  itt  Dot  binding  oa  the  prfncipal,  unleaa  the  authority  of  the  ageoi  be 

'  Urtde'r  seal. 

&  Ko  amount  oferrora  will  tend  a  onae  back  for  a  re-bearing,  wb«q  a  ditferavl 

'  verdict  cooli  hot  stand  for  Want  of  evidence  \6  sopport  i(.  Errors  in  aueh  a 

oaae  are  immaterial. 

.  Debt  on  Guardian's  Bond,  in  Wilkinson  Saperior  Ooort 
Tried  before  Judge  Hanssll  at  April  Term,  1860. 

This  was  an  action  of  Debt  brought  by  Freeman  H.  Bowe, 
Ordinary  of  Lanrens  County,  for  the  use  of  James  A.  Wright, 
a  minor,   against  John  M.   Ware,  principal,  and  Charles 
■   Hooks,  Love  Herndon,  Bartlert  W.  Belt  and  James  Taylor, 
•  aecurities,  on  a  Gaardiuislup  Bond,  given  to  said  Ordinary 
for  the  faithful  discharge  of  the  duties  of  said  John  W.  as 
guardian  of  James  A  Wri^t,  a  minor  child  of  John  y^  right, 
ieceased.     The  declaration  contained  three  aasignnMnta  of 
breaohes  of  the  condition  of  said  bond :  lst«  That  said  John 
M.  haft  failed  to  pay  to  the  person  lawAiIlv  authorised  to  re* 
oeire  the  same,  the  estate  and  funds  which  he  reeeiv^  belottg^ 
ii^  to  said  minor.     2d.  That  said  John  M.  failed  to  makfi 
tegular  returns  of  his  actings  and  doings  as  guardian  slbre- 
aaid,  as  required  by  Law.    8d.  That  he  failed  and  irefnaad 
upon  demand,  to  pay  and  torn  over  to  Young  J.  Anderson, 
the  present  guardian  of  said  minor,  the  funds  and  estMe  of 
•aid  minor. 

The  bond  is  dated  8d  July,  1854. 

The  defendants,  Herndon  and  Hooks,  pleaded  non  Bt^^tc 
li»m — that  they  did  not  si^n  said  bond,  nor  authorial  any 
one  to  sign  it  for  them-— which  plea  or  pleas,  wan  Perilled  by 
Ijhe  oaths  of  the  defendants  respectively* 

The  Jury  found  the  following  verdict :  ^  We  die  Snaty  finA 
in  favor  of  Oharles  Hooks  and  Love  Herndon,  widi  <Met  pC 
suit  as  to  them,  and  we  find  for  the  plaintii;  F)r^e«iiinai  ^ 
Bowe,  Ordinary  of  Laurens  County,  for  the  use  of  funicM  AJ 
Wright,  minor,  the  sum  of  two  thousand  eight  himdlro^i.  «2 
nine^P^-^ne  Aittara  and  tan  cents,  with  coat  of  ^suit  asMi^oJ 
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M.  Wure,  primiMl,  and  Bartlett  W,  Bdl  MMrity,*' 
tlds«tliApil,1860/' 

IftjIoFi  it  ftppeared)  wm  not  Mrred  with  process,  aad  M 
Terdiet  or  jadgment  waa  rendered  agaioat  hin. 
PUmtiff  moved  for  a  nem  trial  apoa  the  foUowiag  groondat 
hu  Became  the  Court  etted  in  oYermling  plaintiff's  mo- 
tifla  for  a  eeaiimanoe  of  the  eaneei  oa  aoeoant  of  the  absenee 
of  fiftrtbet  W.  Bell,  one  of  the  defendants  who  had  been  retf» 
nl^  aobpfleaaod  in  due  tioie  to  obtain  his  attendance  at  tUi 
tenn  «f  the  Oourt,  who  was  abeetit  without  the  eofisent  of 
phiatil^  and  by  whom  he  expected  to  prove  that  the  defeat 
chs^  flemdon,  antherixed  James  Taylor,  a  eo-defendant,  to 
sign  bis  (Hemdon's)  name  for  him  to  the  guardiaa  bond-«^ 
m  Court  holding  thajt  Bell,  if  present,  womd  not  be  a  com* 
petent  witMBS. 

U»  Becaose  the  Ooart  erred  in  not  allowing  snoh  parts  of 
Jtmes  Taylor's  depositions  to  be  read  to  the  Jury  ae  went  ta 
Aov  that  othi^v  of  his  co-defendants  had  anihonaed  him  to 
sign  their  names  for  them,  and  each  of  them,  as  seoorities  ta 
Mid  bond. 

&L  BesMM  the  Court  erred  in  overmling  the  objection 
lasde  by  the  plaintiff,  to  the  testimony  of  a  witness,  John  R. 
Coebmkj  that  there  was  another  guardian  bond  given  in  re* 
lition  to  the  estate  of  the  minor,  James  A.  Wright,  to-wit : 
s  jboud  cueecated  by  James  Taylor  as  his  nardian.  This  ob- 
jcetiou  WIS  predicated  upon  the  ground  thi^t  if  there  was  such 
other  bendy  that  there  was  faifflm*  ^ridence  ef  its  existeiioe, 
and  that  such  evidence  shotdd  be  had,  or  a  foundation  laid  fol* 
die  iatroduetieii  of  secondary  or  weaker  evidence. 

^^  Because  the  Court  erred  in  allowing  the  witness,  Love 
^l*i^adoB,  to  prove  that  there  was  a  note  made  by  John  M. 
^are,apon  which  Hooks  was  liable  as  security — the  note  it^ 
*^  hdag  the  best  evidence  of  that  fact,  and  should  be  pro* 
^^Kei^  «r  freof  made  of  its  loss  or  destruction,  which  was  net 
done. 

^M«  HEwauae  the  Court  erred  in  charging  the  Jury,  that 
an  nihrnitj  from  the  seeuriliee  to  sign  theit-  namea  to  the 
gMfdimmAj  must  be  In  writing  uoder  seal,  if  they  wei« 
aot  jiwwsrt  at  tiie  eaeeutien  of  the  deed. 

6ih.  Jkwaaae  the  Court  erred  hi  charging  the  Jury,  tbatlf 
the  pattfatf  '^wae  net  present  at  the  time  the  bond  was  exe- 
oilek,  ant  iHfeA  wo^^gMtk  maAmkf  mider  sedl  te  a#me  one  to 
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Bow*  ««  W4I19- 


•mgn  thttr  name,  then  it  required  a  writing  by  tliem  nhifH 
seal,  to  ratify  the  dignature  of  their  names  to  ike  bond  bj 
•ootker,  and  in  the  absence  of  saoh  r)fttiflcati«n)  itrequred 
some  positive  and  definite  act  in  relation  to  sndi  signing  of 
tliBir  names,  and  with  a  direct  and  oertain  referen(»  thereto, 
to  make  it  good  against  hini)  or  to  amount  to  a  ratifioation 
^  an  tmantboriBsd  signing  of  their  names.    And  farther,  thst 
Ihe  Oonrt  erred  in  charsing  that  ^^  no  such  act  was  vtw^^ 
4hB  ^rt  of  Charles  Hoo&s  from  which  the  Jnry  ooidd  find  tkit 
lie  had  ratified  the  signing  of  hid  name,  and  that  they  rnxBift, 
liko'efore,  find  in  his  favor/'  there  being  some  evi^Dce  t0 
«liow  that  Hooks  did  recognise  the  vidfaUty  of  Ae  bond,  sod 
his  liability  as  seonrity  thereto. 
^   7«h.  Because  the  verdict  was  contrary  to  Law. 

8th.  Because  the  verdict  was  contrary  to  evidenoe^ 
\s  9th.  Beeaose  the  verdict  was  contrary  to  the  weight  of 
•evidence. 

'>   The  Court  refused  the  motion  for  a  Bewtrial,  andjrfsintiff 
toxeqited* 


I 

•   I 


Y.  J.  Andsbsok  ft  Eli  OtrmciNa,  for  plaiiitiff  in  ^ttot, 
DEGBAiEKESin  k  CAtawBLL,  oofUrm. 

Mf  the  OourL'^^^tsPUEnBy  J.»  delivering  the  opinioB. 

•  • 

1.  Bell  was  nol  a  competent  witness  against  thoae  sued  sb 
co-sureties,  on  an  issue  of  m^n  e$$  faatum^  for  the  direik 
effect  of  his  testimony  was  to  fix  them  as  surett«a  with  his- 
lilrif,  and  «o  divide  and  lessen  liis  own  liabUity*  There  ws& 
therefore,  no  error  in  refusing  a  continuMioe  to  get  bis  eti- 
dence. 

.«   2.  The  same  reason  does  not  apply  to  Iayl<M^,  for  he  was 
jM>t  served,  and  therefore  was  not  to  be  bomid  to  aai^Wil 
nor  anybody  bound  to  him  by  the  judgment  ;   bat  nnotfaer 
reason  which  Uisposes  of  all  the  assignments  of  ^crot,  toAes* 
4ed  his  proposed  testimony  incompetent  «lso.     His  evidenoai 
which  w4e  ruled  out,  was  only  proof  of  mnwrbml  anttrairHy  to 
sign  the  bond.     This  Court  hAS  before  heldthAt  wi^«»feboii^ 
'imdier  seal  is  necessary  to  authcMrifis  an  lagent  Co  wifgA  a  a«m 
instniment.    Whether  the  rule  bo  «  reasonable  ooe  ^vr  Jiotyl 

.«otr..tiifl.4«%iim»  it  ii.t9«;  IMy  JM^iii«  Mm;  %mm.  m  >b| 
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fttsrbed  bjr  Courts.    It  is  a  case  for  the  Legislature  only* 

But  it  was  said  that  the  bond  need  not  have  been  under  sedl 

tiKH^h  in  point  of  fact  it  was  so^  and  therefore  the  seal  najchi 

k  duregarded.     Not  so.     !the  question  was,  whether  Tuj? 

kr  had  aathorttj  to  sign  the  names  of  Hooks  and  Herndon 

to  this  bond  aa  it  is — §edkd  as  it  is.     Whether  a  bond  with^ 

om  a  seal  (to  use  for  convenience,  a  short  but:  inaccuratu 

pinue,)  would  be  valid,  has  nothing  to  do  with  the  case,  for 

diere  was  no  such  paper  in  the  case.     If  Taylor  ever  signed 

fteh  sii  one,  we  know  nothing  of  it.    Was  he  legally  author* 

iied  to  sign  this  bond?  is  the  question.     He  was  not,  and 

ierdbre  tma  bond  does  not  bind  them. 

3.  Under  this  view  it  useless  to  consider  the  other  assign* 
meats  ot  error,  for  there  was  no  evidence  of  authority  to  sign 
the  bood,  and  a  different  verdict  could  not  stand.  No  amount 
of  emrs  will  send  a  case  buck  for  a  new  trial  when  a  differ^ 
mt  ferdiet,  if  rendered,  would  have  to  be  set  aside  for  want 
of  sridenoe  to  stipport  it.  It  is  worse  than  useleais  to  « ve  a^ 
opportmiity  to  do  that,  which  being  done,  must  be  nndone. 


HO&TON  v$.  jnSABHAN. 

L  VaitrtimAci  of  JVbb.  2Dti^  1854,  «•  amended  and  Uterpreled  byibe  Act  of 

^^•<^  iSik,  1S50,  Deiiher  the  Superior  nor  the  Supreme  Coarts  are  required 
to  grnn  «  sew  trial  in  any  case  for  an  ipi material  error,  **  or  one  notqffectin^ 

« 

Aiteetoeol,  in  Jones  Superior  Court.   Tried  before  Judge 
Habmi^  si  April  Term,  1880. 

* 

Sarali  Lu  Pe^rman  instituted  her  action,  by  attachment, 
i^ruast'  Mnrm  I>.  Morton  for  Breach  of  Marriage  Promise-— 
tamages  kid  sit  five  thousand  dollars.  The  ground  for  suing 
«t  tiw^  jl  i ■  Jnnftnt»^>g  ftate^&iheafidavtty  was^  tiist  defen^ 
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dut  *^  dbsoonded.*'    Defendant  apjMMred  «>d  iiftreimd  % 
'  truth  of  the  affidavit,  and  denied  tnat  he  aliaeoDded  at  tbt 
lime  eaid  affidavit  waa  made. 
This  lasoe  was  submitted  to  the  Jury,  who  found  for  tbe 

i'llaintiiT.    Defbndafit  moved  for  a  new  trial  upon  the  foUov* 
bg  grounds: 
Ist.  Because  the  Court  erred  in  its  definition  of  the  word 

*  absconded/* 

r  2d.  Because  the  Court  erred  in  its  qualification  of  the 

charge  requested  bj  defendant's  counsel,  an4  his  oonmentt 

llhereon. 

'   8d.  Becacise  the  Court  erred  in  the  remarjk  made  about  the 

^  time  the  Jurj  was  retiring. 

4th,  Because  the  verdict  was  contrat;  toliaw  and  e? idsneev 
^d  the  weight  of  evidence.  . 

5th.'  Because  the  Court  erred  in  admitting  teetimoigj^  that 
defendant  had  jzone  to  Putnam  County^  ana  wioe  had  not 
been  in  Jones  Uountj,  and  that  he  now  lived  in  Sorirron  er 
Sffingham  Countj. 

^  The  following  is  the  Charge  of  the  presiding  Judge  refer- 

red to  in  the  motion  for  a  new  trial : 

The  Judge  said,  that  not  finding  a  Law  Diotionarj  bj 
'  '  which  he  oould  give  them  the  legAi  definition  of  the  wora 

'^  absoonded/*  he  would  give  them  what  he  understood  by  it 
The  word  absconded,  while  it  might  include  concealment, 
meant  something  more :  that  a  man  might  abscond  withotkt 
leaving  the  county ;  as  when  by  absenting  himself  from  home 
designedly  to  avoid  personal  service  of  a  writ,  or  an  ftrreaU 
He  further  illustrates  the  popular  idea  of  the  word  by  the 
case  of  a  runaway  negro,  of  iwhom  it  is  ueaally  said  that  he 
absoonds  or  has  absconded,  though  he  has  not  left  the  oosa- 
ty,  but  merely  absented  Imnself  from  home.  He  ftfirther  dimrg- 
ed,  ibat  tiie  Jury  were  to  consider  the  testimony,  and  if^  fi  om 
Aat,  they  were  Satisfied  that  defendant,  being  a  singia  maaE^ 

foing  about  from  place  to  place,  with  several  places  odT  ren^ 
encf,  1^  baiag  under  a  promise  of.  marriags^lh^  aaigbl 
presume  that  plaintiff  had  mere  re^bsoa  for .  believu^  aaJ 

•  swearing  that  he  absconded,  than  if  he  had  been  »  atUMrriei 

Defendant's  eouwel  rea^sted  the  J^adge  iQfbtiMgfij  -^ 
amanmay  beaUentfromimie  enren  fora  weAaMkiiiM^  i£ 
busijgiesi^  and  int^$i^,«a.fl^tff9^«ftd^»  Wi^^ 
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dtu»  fftmld  be  g^  •ar? iee,,  iiid  if  thejf  believed  tkfttt  ««ell 
IM  die  i»»e  liere^  then  the  attaohneiii  would  nel  lie."*  T^ 
tiueh  tbe  Jsdge  replied,  '^  CeBlMily»  in  a  preper  eaee  k# 
mght  be  sbeeot  for  » iwHith  or  a  vear  and  &ot  abaeoBd,"  adt 
di^,  **  ibat  (here  were  three  aioaes  of  coaaaeikeiiig  a  eait  t 
One  bj  leaving  a  copy  at  the  residenoe  of  defendaat ;  anoth- 
er by  petsonar  Bervice,  and  the  third  by  attachment ;  and  thai 
they  were  to  take  into  consideration  all  the  circnnkstances  of 
the  case-— tbe  defendant  being  a  single  man,  engaged  to  be  mur-* 
ried,  having  several  places  of  residenoe,  and  if  defendant  has 
put  himaelf  in  a  condition  where  he  could  not  have  been  Bervj 
ti  with  bail  processi  then  plaintiff  has  a  right  to  sue  out  at^ 
tAchment/' 

As  the  Jury  were  about  leaving  their  box,  counsel  for  de* 
fe&dint  obeerved,  that  he  thought  His  Honor  had  presented 
the  sole  alternative  of  personal  service  or  by  attachment,  and 
hsd  left  cmt  the  other  alternative  of  leaving  a  copy  at  defen* 
daot's  residence.  To  which  His  Honor  replied,  ''  but  that  is 
not  this  ease/'  ., 

The  Court  overruled  the  motion  for  a  new  trial,  and  coun- 
sd  for  defendant  excepted.  j 


JoHK  RUTHBKFOR0  k  Wm»  T.  Masset,  fot  pTabtiff  iq 


•  t 


J|r  IA0  <UuH.-f^hvmvsvi^  J.^  dritveriag  iheopuaooL       ^ 

I  ahaU  Moi  pawe  ta  ku^wre^whother  <ir  not  tbere  may  bM 
h*va ba^  aone  elight  miadiiMtioA  by  ii»  Judge  ia thiaoaeei 
By  Hia  Aei  of  12A  I>eo.,  18fi»,  {Pompkkip.  48,)  itia  <U* 
elai«d*llM»  «'  tbe  New  Trial  Aet  of  Wdi  Feb.,  ISM,  ahaU  nol 
be  ao  eoMtiued  as  to  require  the  Superior  or  Supreme  Conrta^ 

mkhmt^t  iliett,  ta  gmot  a  mw  inal  m  aay  aaaa  tmruitim* 

or.  arver  notsafeotiBg  the  Yoal  merits  of  tba 


JfathiBg  abort  of  ^e  HriagoMt  Movisfeas  of  die  Aol  af 
1854^  thm  hmpfilj  aAeaded^eouU  kavl»  jualiBed  this,  ar  as^ 


Omr^  i^'aMiftifig.a  new  Mid  in  fms  eaaew 
MwL/Smm  D.  JtoKton  MMtraUta  t»  asanry  lliis  Sarah  Jl 

4r  ^Bi^am  vp^P^^w  •     ^aa^fcaww^^^WB? 


f 


« 


>rf 


1 
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MtmdMl  akd4ftj-iii|i«.  Oti  the  tvMtlelli  dl^r  otthatiiHHitih 
four  dajs  iMfore  the  imptiAU  irere  to  kave  been  odiebraMd, 
ke  OMwee  Mr.  Crawford  Kewtoa,  at  whose  btuise  he  was  stay* 
iiiff,  to  write  to  Mr.  Bryant,  the  brother-it^aw  of  the  yoaog 
lady,  the  foUowmg  letter,  which  he,  Morton,  dictated : 

*^  Mr.  Bryant — ^I  take  my  pen  in  hand  to  inform  yoa  that 

•^r.  Morton  left  my  house  to  go  to  Arkansas ;  and  1  am  8or- 

fry  to  say  to  you,  tnat  I  think  something  is  the  matter  with 

him  more  than  common.     A  few  weeks  ago  I  thought  he  was 

fetting  along  very  well,  and  bid  fair  to  be  a  business  man. 
[e  has  left  his  shop  under  my  care,  and  all  his  business  for 
collection.     If  he  gets  much  worse,  I  think  he  will  commU 
suicide,  through  msappointment.     He  often  speaks  of  hit 
ilister  and  relatires,  and  a  young  lady  up  there  somewhere^ 
)rithout  calling  any  pame.     Who  it  is,  1  cannot  telL    He 
thinks  abundance  of  her  from  the  wAy  he  talks.     Whethei 
he  is  disappointed  in  love,  or  missed  his  calculation,  I  cannot 
say.     There  is  one  thing  I  can  sav,  something  is  the  matter 
with  him.     I  think  he  will  come  back  in  a  montii  or  such  a 
matter.     If  he  does  not,  I  will  let,  you  hear  from  me  again. 
t  told  him  to  write  back  to  me  how  he  sot  along,  and  tW 
times,  b^t  he  did  not  appear  as  though  he  o&red  ^ach  for 
knything. '  I  am  sorry  to  see  him  in  the  way  he  is. 

«  C.  NEWTON; 


♦» 


This  precious  billet,  worthy  of  the  heads  tf  thd  confeder- 
ates who  conceived  and  penned  it,  having  been  dispatched^ 
Mr.  Morton  mounts  hisliorse  and  p«ts  off  to  Ma^MNi,  leaf- 
ing a  negro  woman  and  an  old  buggy  in  the  hands  of  his  host, 
My.  Crawford  Newton.  The  festhnonyt  sueh  tuk  it  \%y  shevs 
Ikithe  was  knockfaifp  about  betsreen  Beat  Ma<Mm  mud  West 
Macon;  for  the.  first  few  days ;  ensuing  the  date  of'  tbe  ton^ 
gaing  epislle,'  engaged  in  horse*tnbdhig«  and  profetsrittg  to  be 
iMifng  part  of  the  time. 

'•  Om  wkaesa  teatiflea,  that  ke  asked  Mn  Moi^o^  tiM  cause 
ef  his  faifing  to  attend  and  oohammnasa  hbiengMgua^Att  Bs 
answered,  t£at  he  started  and  met  Mr.  John  Stiles,  and  turn- 
WH6katidweAttoaflflhingmr9f  I  .  The  siuBiewitaiCMa  told 
honlJiat  he  supnosedhe  wottUlka;re<hae«  9  AHciNBaa  by 
tliat  time,  froBBi  the  letter  Mr*  Newton*  hod  wrHt^n  to  S.  J. 
Bryant.  He  repKad,  that  he  Wtts  stttiag  by  Mi^  N#wtoi 
mm  Jie  wrat»  thai  I«tt^«  «-' 
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Ob  tbe  day  after  the  marriage  vas  to  httve  taken  pbee* 
Mr.  Mortoa  haTing  disappear^  from  Jones,  the.  county  of 
imreadmdtf  «ad  ev^sa  his  friend  and  confidant,  Mr.  Newt<m> 
Bot  knowing  hia  whei^abonte,  having  bft  hie  hoofie,  as  h^ 
irean,  eotemporaneoaslj  'with  the  writing  ^  the  letter  al- 
ittdy  qsoted  to  go  to  Florida  or  Arkansas.  Thia  attachment 
wft3  issued  and  leried  on  the  defendant's  negro  and  bnggy, 
opoa  die  greund  lliat  Esra  D«  Morton  **  abseonded."  And 
was  not  dus  abimdaatij  tr«e  as  established  by  the  testimo^ 
^J  ?  Tie  Jinry  eould  not  have  foond  otherwise  thate  as  they 
ii  And  it  would  have  been  manifest  error  in  the  Conrt  to 
i*Fe  granted  a  new  trial,  even  conceding  his  authority  to  do 

iTadgment  aflSrmed. 


k« 


SPICJBR  M.  YOPP  eL  al. 

Complaint,    in   Laurens  Superior   Oonrt     Tried  before 
J^u^  Uahssli^  at  October  Term,  1859. 

Ais  was  an  action  by  Spioer,  an  Attorney  at  Law,  against 
^^Vh  ^dainistrator  of  jB.  H.  Horn,  deceased,  brought  to  re<* 
eorer  one  hundred  and  eighty  dollars,  as  counsel  fees  for  ser* 
rices  rendered  in  a  claim  case,  wherein  deceased  was  plain- 
tUFia  f.  h^  and  James  D.  Hampton  was  defendant,  and  also 
claimant  as  tmatee  for  his  children. 

Plea — General  issue. 

Plaintiff  preyed  that  he  represented  the  plaintiff  in  the 
i-ase ;  tkat  his  services  were  worth  10  per  cent,  upon  the 


•    • 
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MMtat  m  ooiitrorer«y ;  thst  the  smomit  mvolfsd  was  shout 
"$1800.  Tbe  fi«  iiiu  which  wta  offiired  n  evidence  had  eodom> 
ed'  en  it  a  truiefiur  from  Horn  to  defendeikt  Huaptoti  d 
tmtlee,  expreaeed  to  be  for  valnereeeited,  dated  10th  Mareh^ 
1850.  mamtiflr  farther  promed  that  he  bad  been  emplojed 
br  Hon,  and  that  the  oase  mas  aettltd  and  arraaged  by 
Horn,  taking  fNMne  aegrees  fpon  defimdant,  Ebaqitkm. 

The  Jnrj  foand  for  the  pfauntiff  $68  21  ee«ta,  wbi^  tbei»* 
qpen  moved  for  a  nev  trial  on  the  following  grounds : 

Isk  Beeante  the  verdict  wae  contrary  to  Law  and  eridence. 

2d.  Beoasiae  the  verdiot  was  contrary  to  the  oharge  of  the 
Ooort« 

The  presiding  Judge  refused  the  motion  for  a  uew  triaL 
and  pliantiiF  excepted^  and  assigned  said  refinal  as  error. 

J.  R.  Cochran,  for  plaintiff  in  error. 

H.  M.  MooRK,  contra. 

Bjf  the  Court. — SuPHXirs,  J.^  delivering  the  opinion. . 

We  are  constrained  to  pronounce  that  the  verdict  is  con^ 
trarj  to  evidence.  Tbe  plaintiff  proved  that  he  was  employ- 
ed in  the  ease  by  the  right  person ;  that  he  rendered  aervicee 
in  it,  and  (there  being  ne  speeial  intef^t  shown,)  that  hia 
services  were  worth  about  one  hundred  and  eighty  dollars. 
There  was  no  opposing  proof,  and  not  a  su^estion  wrliy  the 
plaintiff's  proof  was  not  worthy  of  credit.  Yet  the  Jury  gave 
t,  Terdict  for  only  fSd  21  cents. 

Judgment  reversed. 


•   » •  •        »     •  •  ti     t0 
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BONNBR  et  oL  V.  AISTDRBWS. 

1.  VbeQ  the  trasteeM  of  ^  ftmt'Covert  hare  acquirc^d  a  itatmory  title  toajavea, 
u  agaJBeC  the  hatbaodi  zaxi  that  title  be  defeated  by  a  sale  of  t|ie  properly 
10 a  tirivd  periOD  by  the  buabMid.  the  purchaser  hairia|^  no  notice  ei  iht 
|ilriBiiC*e:silef 

%  W%ea  the  faM  of  eseeptiona  ia  aaib%iiona  upoa  an  inportant  poiMt,  upon 
vliieh  the  e«ae  tvma-  and  bo  argtinital  has  beeq  aubmltled  by  ooonsel,  it  HI 
Iha  aaftr  covftei  to  rcmajid  the  cause  for  a  Kew  hearing. 

TroTer,  iti  Putnam  Superior  Court.     Tried  before  Judge 
HAtKis,  at  Mardi  Term,  I860. 

Thui  mw  an  aetion  of  Trover  brought  by  Oliver  H.  Bon- 
ier and  Ri<^ard  W.  Bonner,  tmstees  of  Nancy  C.  Andrewa, 
vife  of  James  G.  Andrews^i  against  Davis  R.  Andrew^,  for 
the  recovery  of  three  negro  slaves,  to-wit :  Ellen,  a  woman 
aboQl  twenty  years  of  aee,  and  her  two  children,  Emma, 
•iKrat  eighteen  months  old,  and  an  infant  named  Lorenzo — 
ill  of  the  valne  of  $1,800. 
The  defendant  pleaded  the  general  issue. 
The  plaiatiffs,  in  eupporl  of  their  title,  offered  in  evidence 
ifce  Will  of  James  Bonner^  deceased,  the  sixth  item  of  which 
it  as  foflows : 

^I  enre  and  be<raeath  to  my  daughter,  Nancy  C,  Brown, 
BOW  luincy  G.  Andrews,  and  the  legitimate  heirs  of  her  body. 
the  following  property,  to-wit :  a  woman  named  Polly  and 
her  three  children,  to-wil :  Mary,  Susan  and  Ellen ;  also, 
bigHary,  havinc;  given  her  a  mare,  saddle'  and  bridle,*'  &c. 
Bytfae  iiiiith  item  he  appoints  Oliver  H.  Bonner  and  Rich* 
ard  W.  Bonner,  his  sons,  his  executors  to  carry  into  effect 
Ua  Win.  He  also  appoints  trustees  to  carry  into  effect  that 
part  of  his  Will  "in  regard  to  the  negroes  given  to  his  daugh* 
ler,  Kaacy  C.  Andrews,"  he. 

Tliis  ease  was  brought  before  this  Oourt  at  November 
Tenky  185a,  (26  €ha.  Rep.,  620,)  where  it  was  held  and  de- 
cided tiisi  the  foregoing  clauses  in  the  Will  of  James  Bon- 
ser,  deeeaaed,  did  hot  create  a  separate  estate  in  Mrd.  An* 
dreWBy  nor  mn  estate  to  her  and  her  children,  but  that  the  nC'*. 
groeo  TMled  in,  or  were  given  absolutely  to  her,  and  that  the 
aMurful  rigiite  of  her  husband  attached,  who  had  the  absolute 
title  ilieretoiy  with  power  of  sale,  ftc,  and  reversed  the  judg- 
■eot  of  the  Oovt  belolv,  and  remanded  the  cattse. 
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The  oase  again  coining  up  ibr  trial  in  the  Goort  baiow, 
plaintiffs  proposed,  and  undertook '  to  obviate  or  aroid  the 
force  of  the  judgment  of  the  Supreme  Court,  by  proof  that  it 
was  the  intention  of  testator  to  create  a  separate  estate  in 
Mrs.  Andrews  and  her  children,  and  that  the  hoabaad  had 
recognized,  acquiesced  in,  and  acted  upon  this  understandiag, 
and  that  the  imstees  had  taken  posflesaion  and  control  of  the 
negroes,  and  managed  and  used  them  as  the  separate  estate 
for  a  period  of  time  that  would  gire  them  a  title  hji  operation 
of  the  Statute  of  Limitations.     They  proved  by  John  L. 
Moore,  who  resided  in  Baldwin  county,  a  demand  upon  de« 
fendant  for  the  negroes  and  his  refusal  to  deliver  them  up ; 
that  defendant  purchased  them  from  James  Q.  Andrews  for 
$1,000;  that  defendant  admitted  that  he  bad  aeeti  Jamea 
Bonner's  Will,  and  that  he  did  not  doubt  that  it  was  Ua  is?* 
tentioQ  to  secure  the  property  to  Mrs.  Andrews  anil  her  chit* 
dren ;  that  Mrs.  Andrews  knew  nothii^  of  t^e  sale  of  the 
negroes  to  him,  defendant,  until  he  went  to  pay  fiur  them, 
when  he  informed  her  of  it.     He  then  asked  her  playfUly  to 
sign  the  bill  of  sale,  whioh  she  refosed  to  do,  but  shefaid  she 
bad  written  to  her  brothers  about  it ;  when  defendant  replied 
t^  her,  that  he  was  glad  <^  it,  as  it  would  save  him  the  trenUe 
^  of  informing  them.      The  plaintiff,  Oliver  H.  P«  Baonsr, 
hired  opt  the  girl,  Susan,  in  1S44,  and  the  same  yem*  Follj 
was  hired  to  Vr.  Case,  in  Mille4geviUe ;  in  1858,  Mrsc  An* 
drews  was  at  her  mother'si  in  Baldwin  county,  and  Uie  ne- 
groes came  to  ber  there  and  remained  the  balanoe  of  thrnt 
year,  and  witness  understood  them  to  be  under  tl|e  eon* 
trol  of  Oliver  Bonner ;  never  heard  James  0.  Andrews  ftmy 
anything  about  the  ownership  of  said  negroes,  and  knoara  of 
no  acts  of  ownership  or  control  by  Oliver  H.  P.  Bonner^'  ex- 
cept his  hiring  of  Susan  to  David  Collins  in  1844 ;  J^mes  4jr« 
Andrews  married  in  1889 ;   James  Bonner  died  4tk  July^ 
1841;  the  year  after  his  marriage,  Andrews  bad. no  aelAled 
-hom^;  he  took  possession  of  the  negroes  lat  JanvaBy^  18^1^ 
when  he  w^t  to  house-keeping,  about  six  months  before  oU 
man  Bonner's  death;    he  settled,  about  twelve*  or  foorteen 
miles  from  his  father-in*law ;    in  1840,  he  waa  $X  <dd  uml&i 
Bonner's  part  of  the  year ;  in  1841,  lived  in  Jonea  ooiaiaty  z 
in.  1842,  at  old  MrSb  Benner's,  in  Baldwin  eoonty;  in  X84aj 
he  went  to  Alabama,  and  returned  to  ffii-flir  in  Jftlrt.  •    jJ 
1845, 1846  and  1817,  he  lived  in  Baldwin  cii9v»Qr  i  kit  1^^^ 
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Wvoii  to  PvilDMa;.  n&efi^  AM,  don't  know  Im  |>te«e'of  < 
•bode ;  he  took  the  aegroes  with  hhn  when  be  went  to  Ai9^ 
'  buu  in  184S;  no  stteiipt  m^dt  to  prevMit  him  taking  the 
negroes  to  Alabama. 

Plaintiflb  then  off^d  to  prove  hj  Jau&  G.  AkbrbWs,  the 
biiflband  of  ee$tui  que  trutt^  that  he  married  in  October,  1899^ 
tnd  that  shortly  thereafter  old  Mr.  Bonner  gave  him  certain 
negroes,  (the  same  in  controversy,)  upon  the  understanding 
ud  agreement  that  he  should  hold  them  for  the  separate  use 
rfUawife;  that  he  assented  to  this  atrangement,  and  held 
AeiB  as  th«  separate  estate  of  his  wife,  after  the  making  of 
tke  WiH;  that  he  was  present  when  the  Will  was  made,  and 
kcard  s  portkta  of  it  read,  and  a  eonversatien  aboitit  the  set' 
tieaent  of  the  proper^ 'between  testator  and  the  draftsman 
eftheWilL 

VUi  teatimeiiy  plaintiff  proposed  to  introduce  for  the  pur* 

pose  of  showing  Ae  eirenmstanoes  and  contemporaneous  deo^^ 

Urafiona,  as  throwing  light  upon,  and  ascertainmg  the  inteti^ 

tim  of  teetstor.    ^e  Oourt  rejected  *  the  testimony,  and 

phoittfii  excepted.  r 

Pkintiib  then  proposed  to  prove  by  said  witness,  Jatte* 

Q.  Aftdrewa,*  that  when  he  received  said  negroes  from  hi9 

iadMt^in^w,  that  it  was  under  a  parol  agreement,  that  he« 

waa  to  take  and  hold  them  in  trust  for  the  benefit  of  his  wifa 

aad  dukben*,  and  that  he  assented  to  said  arrangement,  amd 

that  he  held  ^  negroes  under  this  trust,  and  that  the  true* 

tees  BuuMgd  in  the  Will  acted  on  this  understanding,  and  froi^ 

184^  wp  to  1857,  had  hired  out  tiie  negroes  from  time  to 

tine,  takiag  notes  for  the  hire. 

The  tcatimony  was  repelled  by  the  Oourt,  and  counsel  foif  • 
pl«iiiiib  exeepied.         ^        ^  ^ 

b  tlmi  proposed  to  show  that  they  had  a  title  by 
L,  under  and  by  virtue  of  the  Statute  of  Limitations^ 
in  tliia :  thst  said  tmstees  had  exercised  acts  of  ownershipr 
orer*Ae  negroes  adversely  to  the  rights  of  the  husband  for 
fiftrenMt  jemn^  hr  hiring^  them  out,  and  that  the  husband  had 
reeogaiMd  tbeir  title  dnrnig  the  whole  of  this  period,  ani  • 
d»mt  deUmdtokt  purohassd  die  negroes  with  notice  of  all  the 
fiaets  in  relatioii  to  the  trust  under  the  WilL  This  testimony^ 
the  Oonrt  mimo  rspdled,  holding  .that  it  was  incompetent,  um^ 
ieea  ctaay  ^Mmd.  'taat  defimdaAt  had  notice  "of  the  parol  tmst.^ 
To  wlucli  raking,  counsel  for  plaintiff  excepted.  ( 


•  :• 
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pliUiiliffis  tendefrod  tlwir  bill  of  exeeptioiiB,  mmgntiitf  m  error 

A«  mlbiga  ft&d  deeisknyi  ^h^nrt  staled  aftd  excepted  Ml 

• 

,  E.  A,  NiBBBX;  JuKius  WmsmJ^f  tar  ylmtiSb  ia  etior. 
Qbo.  T.  Baktlktt,  conero. 

J7y  f%e  Clemrf. — Lumpkik,  J.,  delivering  the  opinion. 

> 

Theplaintiffii,  bv  their  coiuuel,  ofiefed-  ta  shew  A*t  diey 
bad  »  stotntary  title  to  the  negroea  in  diapnte;  that  they  haa 
Mwrcmd  acta- of.  owoerBhip  over  the  piopertj  ndnerae  to  the 
rigbta  of  Aadrewav  the  budband  and  the  fendeff  of  the  Ae* 
fmdaot,.  for  fifteen  years^ .  having  htnad  ont  the  propei^ 
wheneirer  they  ohose  to  do  so,  and  having  exercised  vviois 
•ther  acta  of  ownership^  and  that  aaid  Andram  had  raoog- 
niaed'  the  title  of  the  plaintife  dmring  the  whole  of  aaid  pa* 
siod«  They  propoeed,  further,  to  show  thnt  the  defeartant, 
Davis  B,  Andrewai  bought  the  property,  which  ia  the  aabjoet 
of  the  suit  with  notice  of  all  the  facts  in  relation  to  the  trast 
vadef  the  Will;  which  tnation  was  overraled  by  ^  Ooart, 
the  Oouri  holding  that  the  evideMe  wonld.  be  vnafmilabte^ 

,  anlesa  the  plaintiff  ehoal4  bring  heme  to  tho'defendiini  kKCfvl* 
edge  of  the  parol  truat. 

.  1  Suppose  it  be  true^  that  the  plaintiflb  haveacq«tred«ca«^ 

Slele  stMutory  title  to  the  sbves  in  oontraversy,  aa-  against 
anes  &  Andrews,  is  it  necessary,  to  enable  them  t^teeover 
the  property  of  his  vender  thoi  .he  should  ^sve  notion  of 
their  title,  under  which  they  claiued  and  exensnsed  tfaia  right 
%a  control  these  negroes  ?    The  ofer  nejeoted  by  the  Oonrt 
concedes  that  he  had  notice  of  the  supposed  traat*  uaidor  the 
Will  of  old  man  Bonner.    Ime^  this  Court  has  deaidad  that 
iw  suffioient  trust  was  created  by  that  matrunsnt.     Xf^  hoiH 
etrer,  the  plaintiffii  have  held  the  property  for  fifteen  yeara^ 
ander  a  pavol  trust  adversely  to  James-  G.  Andr^wa,  can  be 
defeat  a  statutory  title  thus  acquired  by  selling  the  n^roas 
■  4a  liie  defendadjit,  with  or  without  notice  ? 
•  As  no  argument  has  been  snbaittBd  upon  Ama  vianr  of  the 
eaae,  ai^  being  unn^ertaia  whether  we  ootaprehmid  cocr<eotl^ 
tke^  hill  of  exeeptiona  as  amended  by  the  pneaa^g'  * 
teaehing  this  natter^  we  prefer  to  Demand  tae  eaase  far. 
hearing.  ..        •*         : 

Judgment  reversed. 
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NEWSOMB  ^  aZ.  vt.  OOGBUKN.  ^ 

I.  J.  9.  ktvisf  two  aetf  of  ohiliino,  aiade  «  divwicm  of  hit  wh<M  ••lata  i«l9 
«  oaajr  thupt  «i  lie  kftd  phildrca,  aiid  gave  off  to  each  of  tho  oMer  a^t  M 
equftl»hare  or  the  8au.«.  Bach  of  them  receipted  to  him  tor  the  aamOf  aa  is 
roll,o(ih<*irdi»trihutive  share*  te  hia  eatate.  The  balance  leA  was  the  po#> 
tm  set  apart  for  the  younger  aet  of  children.  After  hia  death,  on  a  bi\ 
filed  by  the  administrator  for  instruction  :  HM^  that  the  diapoaitton  so  mad0 
l/y  ifae  «8tite,  and  agreed  to  by  the  older  children,  w«a  good,  aad  exolodMI 
ibero  (hm  aay  interest  in  the  eatate  of  the  deoeaaed.  * 

In  fiqnitj,   in  Patnaid  Superior  Ooart.     Tried  befwft  «  * 

iodge  Habks,  Msrdht  Term,  1860« 

This  was  a  bill  filed  by  John  A.  Gogbnm^  admuu«4rator  of 
<bko  Newflotne,  deceased,  for  direetion  as  to  tke  proper  aA* 
oinifltntion  and  distribution  of  the  estate  of  his  intestatei 

Tke  Ml  alleges  that  John  Newsome  departed  this  life  ilh 
tile  yesr  1855,  and  that  he  left  a  Will,  made  28th  Januarjr, 
1854,  mi  which,  after  his  death,  was  admitted  to  probaliH 
and  complainant  duly  qualified  as  executor  tikereof ;  that  a^ 
tanrtidsy  said  probate  was  Set  aside,  and  an  intestaey  de-  * 

dMed  by  the  Court  of  Ordinary,  on  the  ground  of  the-  birdi 
of  a  Dostomous  child,  for  which  no  provision  was  made  ia 
ssid  Win.  Complainant  annexes  a  copy  of  said  Will  to  his 
bill  and  makes  it  a  part  thereof;  that  after  the  revocation  of 
ius  letters  testamentary,  complainant  was  appointed  the  ad- 
Bimistrator  of.  said  John  Newsome,  and  took  possession  of  « 

his  estate,  and  now  holds  the  same  ready  for  distribution  ad 
the  Court  shall  adjudge,  order  and  decree,  i^ 

The  bill  then  states  that  said  John  Newsome  was  twice 
married,  and  had  children  by  both  marriages ;   that  in  the  . 

year  1851,  he  had  an  appraisement  and  valuation  made  of 
uis  estate  by  three  of  ms  neighbors,  and  made  a  division 
thereof  amon^t  his  children^  by  botl^  marriages,  giving  (i 
wwi  paying  tohis  children  by  the  first  marriage,  and  the  de-  *     . ^ 

sceodantsof  such,  child  or  children  by  said' first  marriage  as  • 
vere  dead,  their  full  share  of  his  estate,  and  retaining  in  his . 
hands  the  remainder  of  his  property  for  the  children  of  the 
ittt  OMLrriage ;  and  upon  the  delivery  of  said  property  to  hie 
children  by  the  first  marriaoe,  and  tiie  desce&daatB  of  a  dia- 
cened  child,  ha  took  firom  mem  seceipis,  copies  of  vhich  mH 
20 
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HvwMnie  <ti  oL  ^.  OogtNinl. 

.^  ^  set  OQt  below.     The  bill  charges  that  the  intestate  iutended 

said  division  and  allotBuent  to  be  final  as  to  the  children  re- 
ceiving the  property,  and  thev  were  to  have  no  further  share  . 
tft  interest  in  any  estate  which,  he  lAtoald  have  or  leave  at  his 
tfeath,  but  the  same  should  go  to  and  vest  exelnsrvelj  in  his 
Vife  and  children  by  said  second  marriage,  and  that  by  the 
Will  heretofore  referred  to,  said  Newsome  gave  the  whole  of 
{lis  said  estate  to  his  second  wife  and  her  children — she  taking 
»  life-estate^  and  at  her  death,  the  whole  to  be  divided 
amongst  her  said  children. 

The  bill  farther  states  that  the  widow  of  deceased,  who 
»  Sttrvived  hita,  has  sitioe  departed  this  life^ 

Defendant's  children  of  the  first  marriagei  by  dieir  an* 
swers,  admitted  the  delivery  to  them  of  the  property  and 
Inon^y  meationed  in  said  receipts^  siyi^ned  by  them,  bnt  denied 
Aat  it  wa«  intended  to  bar  and  preclude  toem  fren  ^U  fiur* 
Hwr  riffht  or  interest  in  the  estate  of  their  father,  the-  said 
ibhn  Newsome,  bnt  the  same  #ere  only  advamoementB  made 
to  thmn  by  their  father,  aid  which  they  were  -willing  to  ae^* 
^  ooant  fisr  and  bring  into  hotch-potch,  and  insisted  ttpon  th^ 
fiffbt  4e  a  distributive  abare  of  his  estate. 
, '  JEii;hibit  0.  annexed  to-  the  biil  and  oentaiaing  the  reeeipta 

referred' to. 

,    ''Be^eived  from  John  Newsome  six  negroes,  (n^min^  them,^ 

l^nd  the  same  being  all  of  the  negro  property  of  their  equal 

and  final  distribution,  and  also  received  three  hundred  and 

,  •        #eventy-«even  dollars,  of  part  of  their  jportion^  and  there  i» 

*five  hundred  and  forty-five  dollars  that  is  yet  to  come  wKe^ 

'^        ooUected  from  Benjamin  Ingram  and  Asa  S^aohary. 

-*•  "January  9th,  1862.    . 

(Signed)  ^'MOBEB  J.  BABRO^.*' 

"Beceived  of  John  Newsome,  in  full  of  all  demand  for  tlie 
«  bart  of  his  estate  coming  to  his  daughter,  Angeline 

It  being  an  equal  and  findi  distribution. of*  said  estate. 
*  "  February  18th,  1854.  *  %.. 

.  (Signed)  ^'M.  J.  BARROW^.*' 

f 4i^S0&at A,  Puls^AM  GounvT : 

'   '*  Rocieived  of  John  News^iae,  as  tmatee  for  Joel  Nei 

md  his  ohildren,  the  MIowib^  negtaalaves^  vis:  Saoi,  ^  'faft. 

Ita;   JwnoB)  a  Mknir;    IfanMh,  a  girl^  mi  Jane,  a 
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fUcb  k  his  proportlcmate  part  of  his  father's  estatt,  put  in 
tile  mdersigned  in  trust  for  his  ohtldren. 

**April  4th,  1855. 

(Signed)  "M.J.BARROW/' 

"Received  of  John  Newsome  a  negro  woman  by  the  name 
rfKetiah^  the  sane  being  all  of  the  negro  property^  after  an 
aqoal  snd  final  disttibution,  doming  to  the  six  yonngeet  cbiU 
irea  of  hig  daughter  Mary  Scott,  the  seventh  and  oldest 
child  of  said  Mary  Scott  receiving  her  portioa  from  said  John 
Sewsome.  Also,  four  hundred  and  nine  dolkrs  and  fifty 
cents  ha  money,  as  part  of  the  effects  arising  from  the  sale 
and  final  distribution  of  his  land — the  balance  of  the  money 
coming  to  the  six  youngest  children  of  his  daughter  Maty 
SeoU  amounting  to  four  hundred  and  sixty^six  dollars  and 
eigktjr-one  cents.  I  «n  to  receive,  when  collected  from  Ben- 
jamin Ingram  and  Asa  Zachary,  the  purchases  of  the  land. 
All  of  taiu  propertjr  and  effects  I  receive  as  agent,  in  trust, 
ftr  the  six  youngest  children  of  said  Mary  Scott. 

''I>ecember80th,  1881. 

(Signerf)  *'  WM.  J.  SCOTT." 

Then  followed  two  other  receipts  ^  by  Scott,  one  for  three 
Imodred  and  twenty-one  dollars,  for  his  six  youngest  chil- 
^t  dated  7th  April,  1863,  and  the  other  a  receipt  'Mn  full 
of  ikH  demands  for  the  part  of  his  (Newsome's)  estate  oominff 
to  ]m  daughter,  Mary  Scott,  deceased,  it  being  an  equal  and 
final  distribution  of  said  estate,  I  being  agent  in  trust  for 
Manr  Scott,  deeeased,''  dated  1st  January,  1854. 

^  Beeebed  of  John  Newsome  two  negro  womell  by  the 
names  of  Sukey  and  Poody,  the  same  b^ing  all  the  negro 
propertv,  after  equal  and  special  distribution,  coming  to  my* 
wl/1  AkOy  four  hundred  and  nine  dollars  and  fifty  cents  in 
money,  as  a  portion  of  the  effects  arising  from  the  sale  and 
Gnal  distiihmkm  of  the  land  of  said  John  Newsome,  die  bal- 
ance of  the  money  coming  to  me  amounting  to  five  hundred 
ml  fortY^-tix  dollars  and  twenty-nine  cents.  I  am  to  reooive, 
Ken  collected  from  Benjamin  Ingram  and  Asa  Zachry,  the 
f^rehmtes  ot  smid  land. 
-  Deeonber  SOtb,  1^1. 
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Ncwaome  m  of,  #.  Cki^buro.. 


«  .    ^  RecoiTod  of  my  father,  John  I^ewnome,  two  negroes,  Bef 

and  Likay,  and  one  thoosaad  dollars,  in  full  of  all  my  dm 
of  m J  fatner's  estate. 
''  August  9tli,  1852. 
•  (Signed)  "MILLYBIRD." 

^'Receiredof  John  Newsome .  one  negro  woman,  by  the  , 

name  of  Edy,  and  serenty-fire  dollars,  it  heins  my  wifo'lpt^  i 

E>rtionable  seveiith  part  of  hie  estate^  to  his  daughter,  mtf  , 

cott,  deceased.  , 
"January  Igt,  18&4. 
(Signed)                           *•  JOSEPH  W.  WALTON." 

«  GB0R6IA,  PUTJBTAM  COUKTY :  I 

''Received  of  John  Newsome,  my  father,  five  negroes,  Ite. 
Also,  received  all  of  my  proportionable  part  of  my  father's     ^ 
(John  Newsome's)  estate. 

(Signed)  "JOEL  NEWSOME." 

:*':  Then  follows  a  receipt  from  James  Scott  of  m  certaili  ne- 

gro, •*  the  same  being  all  the  negro  property,  after  an  wjwi 
4ind  final  distribution,  coming  to  myself;''  then  money  aris- 
ing from  the  sale  of  the  land.  *  « 

Then  a  receipt  from  Dartch  Newsome  f<Nr  six  negroes  aad 
money,  ''being  an  equal  and  final  distributidn;'*  "all  of  smA 
property  I  receive  as  a  loan  for  my  heirs,  or  heirs  of  my 
Dody  from  said  John, Newsome,  my  father,''  dated  1st  Jas* 
uary,  1853. 
.^  The  Court  below  held  that  the  effect  of  the  receipts  above 

'*'  set  forth  was  to  bar  defendants  from  all  further  or  future  in- 

terest in,^r  claim  to,  any  estate  which  John  NeWBome  might 
leave  at  his  death,  and  that  they  were  entitled   to  no  past  ^ 
the  estate  in  the  hands  of  the  administrator,    Im^  that  tiie 
same  was  alone  distributable  amongst  the  ekUdroa  by  tht 
^  second  marriage. 

,  To  which  decision  counsel  for  defiendant  excepted* 

By  the  Court, — Lton,  J.,  deUveriag  the  opinion. 

Did  the  distribution  made  by  JohnNewsome,  tfaeinteetaiU 
in  his  life-time,  to  the  children  of  his  first  maeiuge,  at 
their  aece^taiioe  of  >n  equal  share  of  his  whole  estate  at  th 
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te^f  on  dko  teirms  etfiressed  in  iheit  sevetal  reoeipte  gir^ii 
h  tie  iatt6i— thikt  is^  in  full  of  all  their  claim  or  interoat 
in  his  Qsttte— exclude  them  from  all  farther  participation  in 
diis  esute  ?     We  think  it  did.     The  intestate  intended  that 
tlieporti(ms  respectivelj  given  and  received  by  his  .older  cbil- 
im  shovli  be  in  full  of  all  present  and  future  claim  on  his 
«U(e,  and  that  the  balance  left  should  go  to  his  younger 
children.    That  was  his  intention.     The  children  so  under- 
stood, sod  accepted  the  property  on  that  condition.    It  was 
a  fair  and  legitimate  contract  between  all  the  parties.     It  is 
not  pretended  that  the  distribution  was  unequal,  unfair,  or 
frmdnlent,  or  that  if  the  property  was  all  brought  back  and 
ratjeeted  to  a  new  division  that  their  respective  shares  would 
he  increased.     The  practical  and  unnatural  advantage  that 
thm  parties  propose  to  derive  from  defeating  the  intention 
of  tlieir  father,  is  to  keep  the  property  they  received,  account 
foritia  a  division  at  its  then  value,  and  have  an  account  of 
the  property  left  in  the  hands  of  the  intestate  at  bis  death, 
isd  which  is  the  portion  of  the  younger  children  under  the 
soaiiiie^  at  its  preaeai  increased  value^  so  th^t  the  inereaae 
sad  increased  value  of  that  part  of  the  property  shall  be  the 
nbJ6Gt  of  general  division,  thus  increasing  their  shares  and 
dimtiuahiBg  that  of  the  younger  children*    Such  advMiiage 
w<mld  be  unconscientious,  unequitable,  in  violation  of  thelt 
contract,  and  cannot  be  allowed.     We  cannot  see  any  good 
Rtson  for  diatarbinff  this  fair  and  just  settlement.     The  re- 
Itnse    if  it  be  eonsiderod  as  a  release,  thoufh  it  is  not  strictly 
M)  htt  a  settleoient  or  oontract-**waB  to  the  father  for  the 
benefit  of  the  releaser  and  the  younger  ohildren.     It  is  not 
^f^hj^etioiuble  because  between  parent  and  child,  as  no  advaa* 
^^  vas  taken.     Nor  is  it  90  because  the  thing  seleased  oi 
the  labjeet  ^  eontraet  was  a  bare  expectancy  or  probability^ 
'^Contingent  interests  and  expectancies  may  not  only  be  a** 
Ji^ned  in  £qiiuy,  but  tiiey  may  also  be  the  subject  of  a  con- 
tract, sack  as  a  eontraet  of  sale,  when  made  for  a  valuable 
eonsMeration,  which  Courts  of  Bquity,  after  the  event  has 
happened,  will  enforce.     So  even  the  naked  probability  otf 
0xpietmKy  of  mn  heir,  to  his  ancestor's  estate,  may  beooBo 
(&e  snigeet  of  a  contract*' of  sale  or  settlement;  and  in  soch 
cases;,  tfamde  bona  fide  for  a  valuable  oonsideration,  it  wiU 
ke  eafarted  in  £qntty  after  the  death  of  the  aneestors^  not^ 
ndeed^^aa  tau—  i|ktnduagte  the  estate^  bntms  a  right  «f 
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Bt.^  400.     The  Mm*  prinoiple  is  recogBised  by  ifaM  Court  in 
Jndgttfiit  affirmed. 


DAVIS  vi.  DAVIS. 

■ 

1.  The  purchase  of  negroes  betongliig  to  ttse  etttte  of  a  tfeceafefed  penOa.  froiD 
any  body  whitever,  before  adnHnisirHtkHi  («  labev  dfl  the  estttof  •iftboatt  te 
ft  coareMoa  by  Oie  fMirohftae^  aad  aythorisea  iIm  a4ntfsSatMt<i»,  'mhtn  om 

•iu  after#anli«ppeitt«d,  to  nieover  of  ike  pwcfeMort  am  (Miy  IM  iifew 

•  .but  ifeej^  irir#  ffoi*  iba  time  6f  tbe  pvrabattt. 

Ceee^  in  Patnam  Superior  Court.     IVied  be^ece  Judge 
Ha&rib,  at  March  Term,  1860. 


•  This  wae  aa  action  brought  bj  Sidney  C.  fia^, 
trator  with  the  Will  annexed  of  ShMlrack  Fi|y^>  deeattnd, 
againet  Thomas  J.  Davis,  exeenter  o£  the  laat  WAX  aad  teata- 
ment  *of  Asa  Zaehary;  deceased,  to  recover  the  valna  or  cem 
HHwatton  for  the  use  and  labor  of  two  negro  slaws,  Kkt  aad 
bave,  hel^and  eajoyed  by  defei^nt^s  testator  from  1M7  to 
1868,  or  1854,  and  which  slavesDeleoged  to  phuntiff  mm  ad* 
ministrator  aforesaid. 
*  The  £ftcta  of  this  case  are  about  aa  foUoWsx 

Shadraok  Floyd,  deceased,  by  the  4th  item/of  hia  iMt  WiU 
and  testament^  bequeathed  and  devised  certain  propter^  to 
Us  wife,  Martha  Bloyd,  daring  hot'  natural  life.  U9  %Im  Tib 
i*smhi6saya:  '^It  is  fuBther  my  WiU  and  desire  %LmL  after 
the  death  of  my  wife,  Martha,  the-wboW  of  nxy  isatmte  mhI 
llsKinbefbre  disposed  of  shall  be  sold  at  twelve  monilfea  credit 
ssid  good  seonritY  taken,  in  sueh  lots  as  will  lilodiy  btJoig  ih4 
laostmoney,  SLua  dlnde  equally .apaigagr  ehiUiwiilhitt  aaa^ 


UJUrnDGBViMMr  MMYimM,  1MB.       «t 
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teinlifert  that  tiaoe,  Md  if  tbire  flhovU  be  Myrooe  d)r 
•oitof  »7  ehiUien  not  liviagM tile  d«^  oC  tejr  wil«i  bm 
kwrmg  l^i^iMiie  mmt^.  all  a«^  ohiMreB  ^baU  r^o^im.  tba  - 
jMftiMi  ftkir i»tW  or  motbar .wuld  bi^re  bwn  MBilitM  (o.by  . 
thisWiU." 

iter  flayd'a  .dQ»th>  kk  wib  iwlMied  tbe  JffQt^^J  ^ 

m»(bed  «d  ber  for  Jife»  iiid  %h»  tMcqloif  ^p€Ei«ted  by  uaii 

m& mrti  naUAed;  and  tbe  etlate  beiagtftbtiB  uiurepiMieKlv 

<  tbe  Mid  Martba,  on  the  8d  ^  of  JaaoMrjr,  184&,  aoU 

two  of  the  Blaves  bequeathed  to  her  for  Ufe^  to^mt:  Kttt  aoA 

Oa?6^  to  Asa  SaQharyi  defeiMbiit's  ieat^tor,  and  oxeonted 

to  kirn  bQIs  of  sale  for  the  same.     She  undertook  to  sell  tha 

iiU  aigraea  aJtoidliteiy,  reeeiving  for  Kilt  fire  handted  do)* 

biif  aad  fiair  Dave  six  honored  doUars.    Zaebav j  took  pea« 

M8i<m  of  tbe  negroes  and  held  them  until  his  detatb^  aboal 

1858.  Mri«  Floydt  tbe  tenant  for  lifii,  died  in  1647,    After 

Adm'f  death,  plaiAtiff  took  o«t  lettem  of  administration^ 

vith  the  Will  annexed,  on  Shadrack  Plejd'e  estate,  anA 

In^l  as  aotkm  of  Trover  against  IhiHMe  J.  Davla^  (who  *       -^ 

vu  the  ezectttor  of  Asa  Zaobary,  and  in  possession  of  Iba 

M^petsy)  for  aaid  iwgreea.    Theaotiw  imaegaiosl  Daviain* 

dindesuy^  and  no*  affainsi  him  ae  exeoator,  and  reeovered^ 

liid  daree,  aad  tbl4r  hire  from  1863  to  tbe  time  of  the  trials 

«boitl96&    AfkrwardSfpUintiffbnidght  this  aetion  Off aiaol 

Daris,  as  executor  of  Zaebary,  to  recover  tbe  value  of  aaid 

*0gio«s,  or  aawpensatiMi  for  their  use  and  labor  fr#m  1847  4 

iptel^  tW  tiuM  they  were  held  bj  teatator,  and  lor 

vhteh  period  no  hire  oi«^mpensation  wan  reoovered  ia  the 

bttaetMaof  Trover. 

JkhaiMtty  amongst  other  pleaa,  pleaded  the  verdint  and 
jedgMat ts  ihe^  former  aetion  of  Trov^»  aa a  balrifco  any Iun 
•■Wf  leeovei^* 

Ka  prial  waa  made  en  tbe  testimony ;  which  being  olosedi 

<Mnmset  fcr  dafeadant  requested  tbe  Oonrt  to  charge  tbe  Jury 

as  foHeim?  ^ 

Ibz.  llMif  tk^beUeved  that  Kadiary  waa  pcoperly  ii 

the  pesMssioa  of  tbe  neoroes  at  die  tttrminatim  of  the  lifiN 

estate^  IhsB  bie  was  not  &ble  for  hire  nnlil  be  bad  an  oppar» 

tmutT  to  larft  ib«n/Mrer  legally^  mJeea  the  plamtiC  sbowa 

fhat  be  need  iiftf«i  er  got  some  bentf  iirom^  tbem.  f 

KTbaeh  dmrge  the  Ooaat  itsiyod  to  give»  and  defcadaaie  ex* 

•^•pted*  ••;■•! -f 
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^  2d;  Tluit  Zobtery  irM  noi  rM^iiired  to  drive  tin  *tMkgtoH 
off  aad  ftbaiNioti  tJieni)  when  there  lr*8  no  pereeft  evtitM, » 
Law,  to  receive  them,  to  save  himeelf  froii  the-pnTBieBt  of  hiie^ 

*  This  request  the  Court  refaied  U>  dharge,  and  defendnt 
enoepted. 

'ta*  That  )f  Zachary  had  the  negroee  in  poMeeeian  ait  the 
death  of  the  life^tenant,  it  was  his  duty  to  Add  them  ivadj, 
alid  BHrreiider  thetti  to  the  true  owner  when  he  ^dMmU  appear; 
and  imieee  i(  haa  been  ehowa  that  he  did  otherwise,  his  estate 
ii  not  liablo  ibr  hire. 

t'  This  diao^ge  the  Ooort  refbsed  to  give»  and  defitodant  ex^ 
eepted« 

<  4th.  That  anr  refusal  of  defendant,  Oavia,  te  Bttveader  the 
M«roes,  after  the  death  of  Zaehary,  does  not  'aSsct  Sselia^ 
ty^B  estate. 

I  This  the  Ooort  refWsed,  and  defendant  exerted.  '' 

'  5A.  That  to  enable  plaintiff  to  recover,  it  unst  appear 
fhat  Zaohary  was  in  life  at  the  death  of  the  tenant  for  life. 

Whidi  olArge  l^e  Oonrt  refhsed  to  give,  and^feadant  ex* 
eepted. 

'  6th.  That  if  the  Jary  believe  Ihat  theiegittees  of  ShadrMk 

•Flajd  get  the  benefit  of  the  purchase  money  of  the  nMraea, 

they  are  not  entided  to  recover  the  hire,  tl^nghaaid  mSt  vraa 

hnregalar,  espeeially  if  they  knew  of  the  sals  ind  aaqiiisaeed 

In'-it.' 

«  Whieh  the  Oonri  refdsed  to  give,  on  the  grimad  that  tlmri 
Wfte  no  testimony  to  authorise  such  charge,  an)d  oewnael  fw 
defendant  excepted.  J^ 

The  Court  then  charged  the  Jurv^  that- the  ^^naimdarBMSl 
under  the  Will  of  Shadmok  Floyd,  deceased,  •  wioee  nntbor- 
ited  to  receive  the  property  at  the  death  of  the^enant  far 
life,  and  that  it  was  the  duty  of  Zachary  to  dehvsr  tiie  pro- 
perty to  tfaem.  Qounsel  for  dofendaat  ad^d  the  Oow^  to 
add^  that  if  the  remaindermen  had  the  richt  -40  •  recover  the 

Eropertv  at  the  death  of  the  life-tenant,  then  the  Statate  of 
sinitations  commenced  to  run  at  *  that  time.  Which  Addi- 
tional diarjn  the  Court  refbsed  to  give,  holding,  that  it  ^vvma 
the  duty  of  Zachary  to  hunt  up  the  remaindermen,  or  force 
an  administration  on  Find's  estate.  To  which  charge  ar^ 
refusal  to  charge,  ceunsel  for  defendant  excepted* 

The  Jury  found  fbr  the  phantiff  fourteen  hundrad    sum 
thirty«seven  dollars  and  fifty  cents.  1 
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Whereapon,  counsel  for  defendant  tenders  his  bill  of  ex- 
septions,  assigning  w  error  thechaHjges  and  refusals  to  charge 
aboTe  stated  and  excepted  to. 

# 

N.  G.  FoOTBR,  represented  by  AueusTUB  BBXftB,  for  pku4»« 
tiff  in  error. 

Junras  Wmo?TKLD,  ronfror.  • 

£jf  tAe  dmit. — Stephens,  J.,  delivering  the  opinion. 

It  is  useless  to  consider  separately  all  the  charges  which 

were  requested  and  refused  in  this  ease ;    for  a  single  view 

imnm  thai  they  w«re  all  prop^'ly  refused.     Mrs.  Floyd  had 

ne  autbority  to  sell  these  negroes,  because  even  her  life-«s« 

tste  in  them  was  not  ralid  without  an  administration  upon  , 

Floyd's  estate ;  and  when  she  sold  them  she  was  guiltr  of  a 

eonTersion,  and  when  Zachary  bought  them  from  her,  he  was 

guilty  of  a  conversion^  to  the  injury  of  Floyd's  estate,  and 

Floyd's  administrator  was  the  person  to  recover  damages  for 

the  iofory.    The  charges  asked  and  refused  all  turn  upon  the 

OTiqMMed  necessity  of  some  further  conversion,  before  tho* 

ptaotiff  could  recover.     One  conversion  by  the  defendant  is 

enough  to  maintain  the  action  of  Trover,  and  there  was  one 

very  onequivocal  one  in  this  case,  when  Zachary  bought  and 

Applied  to  his  own  use  the  negroes  of  Floyd^s  estate,  from  a 

person  who  had  no  power  to  sell  them.      The  plaintiff,  to 

strict  law,  might  have  recovered  the  hire  from  the  time  of 

Zafifaary's  purchase ;  but  he  very  properly,  under  the  &ets, 

^iMliawd  t^-  demand  it  except  from  the  death  of  Mrs.  Floyd^ 

when  her  imperfect  title  under  the  Will  ceased.     We  deem  ft 

scaredy  necessary  %b  add,  that  no  judgment  against  DarviAj 

as  an  indiTidual,  could  protect  him  from  a  reeovery  agaiittt 

him  aa'exeeutor. 

JwdgmeM  affirmed. 


I  • . 
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ORIFFIN  r«.  BKKTOB. 

A  verdict  and  judgment  was  obtained  at  Common  Law  for  tbe  defendant,  ia  a 
<M«ttita»y  tiffta  *r  actloB.  lb<  a  fee  of  ladd.  TlM*8«M«te  ^.UtoitatloDt  liav* 
ing  been  relied  on  and  supported  ia  the  trial  by  a  deed  ante^afead  aitffbiyeiNt 
witbovt  whioh  the  recovery  couM  not  have  been  had,  one  of  the  witaessas 
to  the  deed  swearing  (hat  the  deed  waa  made  At  its  nfpaaeoi  date«  ▲  biU  wi» 
filed  by  the  plaintiff  to  restrain  the  defendant  from  using  such  judgment  to 
fraudulently  obtained  as  a  barlo  a  subsequent  action  for  the  same  lot:  HM— 

1.  That  it  was  not  neeessary  to  allege  in  the  bill  6r  pro^e  that  tbe  Wftaes* 
swearing  falsely  had  been  prosecuted  to  conviction  (or  peijury,  under  the 
provision  of  8ik  »et»  8fA  Sv.  Pat^lCBde,*  that  the  ease  did  not  Ml  ¥rkhi«  ii« 

'  pK^iatoii,  ttor  «raa  nffeoteJ  hf  it. 

%  That  ftkhoogh  tU  bill  *ho««4  thn  4«l»N^nt  Imd  hem  im  aetntl  pqaaMM* 
.c£  a  pari  of  th0  Ipl  mqroihaQ  sevwa  yeara  belbra  (tbe  oomvieAoeflMii^of  th^ 
laiMt,  sMU,  iba  v«rdiciOn  tha  entire  bt  ooiild  npt  be  inaintAinad  wttUqniih^ 

..deed. 

3.  That  a  Court  of  Equity  will  graat  relief  against  a  judgment  obtained  by 
fraud,  as  the  judgment  in  (bis  case  was. 

4.  In  matters  of  fraud,  the  party  aggprfrved  has  a  right  to  go  into  either  a  Cbvrt 
'  of  Bqajty  or  Law  for  Mief,  aitfl  hki^g  gone  iatd  ntnity,  be  eannoi  beaeot 

hack  t»  a  Cottfft  of  Law,  ahhough  faia  vemedy  thevrmigbt  be  a^ttaHr  saM*' 
*  <iaate. 
^'IlVmiaiio«i»apropcereaMdy  loaiay  waaie  in  eniiiag  dawm  a<4  aelUag 

.  0oxm  Umioiiktt  valuable  timber  thereof. 


I*  I 


.  Ia  £qiiii^9  in  Jqmb  SiqieruHr  Court.  .  Dmium  on  Dtmuv- 
nr  by  Judge  Haebis,  at  April  lenn,  I860, 

This  WM  »  bill  ia  Equity  by  £U  8.  Gnffia^  admiaiirtvaAMr 
of  AbrahMi  Williams,  <Iece««ed»  agMBSt  Garry  Sketee,  ao4 
ilA.#bj^(  iras  to  ramove  certain  legal  impedineftta  to  tka 
INMegatioii  of  an  aotipn  of  ^eotnvent  peuding  itt  Imm  hj 
fomi^naat  agaioat  defendant. 

The  bill  states,  in  substanee,  that  complainant'^  imtwtete, 
in  his  life-time,  brought  suit  against  defe&dant  for  the  lot  of 
land  in  controversy ;  that  the  action  was  uftder  the  atflotory 
form  prescribed  by  the  Act  of  1847,  and  upon  the  trial  ther« 
was  a  verdict  for  defepdant ;  that  afterwards,  intestate  ttgain 
oommenced  his  fictitious  action  of  ejectment  asainst  defend- 
ant for  the  same  land,  and  before  trial,  departed  this  life,  aAdl 
tlkat  complainant,  as  his  administrator,  has  been  made  a  {Mirtj^ 
thereto;  that  to  this  action  of  ejectment  defendant  haa  pl^^dJ 
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ed  foraer  reeoTerji  ^qd  oompIaiMot  is  advised  thftt  said  plea, 
aBdar  thm  decisions  and  adjodioaiigBS  of  the  Sapreme  Court 
of  this  State,  is  a  bar  to  complainant's  right  to  reoovetin  the 
pendine  suit. 

The  bill  further  aUeges,  that  the  Tordiet  in  aaad  &staetlon, 
in  favor  of  defendant,  was  obtained  by  the  false  swearing  and 
perjarj  of  a  witness,  who  testified  on  said  former  trial  that 
the  deed  upon  which  defendant  relied  as  color  of  title,  was 
executed  at  the  time  it  purported  to  be  dated,  to-^t :  in  1842, 
when,  in  fact,  said  deea  was  executed  in  1849,  and  was  thus 
falsely  and  fraudulently  ante>dated  to  sustain  defendant's 
ulea  of  the  Statute  of  Limitations,  pleaded  in  said  oase»  and 
if  reason  of  whioh  he  suooeeded  in  defeating  the  claun  of  com^' 
pkaaaat's  inteataie^  and  obtained  a  verd^t,  and  which  h^ 
sow  pkads  in  bar  of  the  peadiiig  action;  that  theie  facts 
have  oome  lo  the  knowtedge  of  complainant  and  his  counsel 
UDce  the  trial  of  the  former  action,  at  which  time  they  we^ 
igaotant  of  the  same,  bnt  whidi  they  oonld  now  provo  sAd  es* 
tablish,  if  they  were  permitted  to  do  bo,  but  whieh  complain* 
ant  is  advised  he  would  not  be  allowed  to  do,  or  even  if  pro^ 
ed,  vmddjaot^  under  the. strict  rules  of  Iiaw»  be  sufficient  to 
overoooM  defendant's  plea  of  former  recovery. 

The  bill  prays  that  the  verdict  and  judgment  in  the  former 
action  be  set  aside  and  annulled  as  having  been  obtained  by 
fraud  and  perjury,  or  that  this  Court  order  and  decree,  that 
aotvYtliatending  said  verdiet  and  judgment^  complainant,  on 
the  trial  of  the  action  of  igectment,  be  permitted  and  allowed 
to  prove  the  fadta  above  stated  in  referenoe  to  said  deed^  and 
that  he  ahall  not  be  precluded  and  prevented  from  so  deai^ 
by  reason  of  said  verdiot  and  judgment,  GHiere  was  also  a 
prayer  fiar  an  iB^nnotion  to  restrain  defendant  from  euttti^ 
timber  and  committing  waste  upon  the  premises  pending  the 
action  at  I^w. 

To  this  UU  defendant  demurred,  upon  the  grounds-^ 
lot*  That  there  was  no  Equity  in  the  bill. 
2d»  Be^nmn  oomplaiDant  does  not  allege  in  his  bill  thai 
<iefendftiii  did  not  rely  or  reoover  on0<mie  other  title  than  the 
iecd^  ehmrg^d  to  be  fraudulent 

'6d.  Boeaoao  complainant  does  not  allege  in  said  bill  that 
)r  haa  pt^iaeoated  and  convicted  the  witneas  referred  to  of 
'tf^rjoi^^  Aod  by  whose  false  and  fraadnlent  teetimony  said 
.rtdiet  vaa  chw^A- 
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After  atgttment,  the  Ompt  duMuned  the  demarrer  wd  di^ 
ttiiAsed  the  bill.  To  tvfaich  rali&g  And  deoision  oonnsol  for 
eonplaiimnt  excepted. 

JOHK  RVTBVRPORD,  fbf  plaintiff  hi  error. 

•< 

'  Kbitak  k  DbGravfbitrsid,  eantra. 
By  the  Omtri, — ^Lton,  J.,  deliTerittg  the  opinioA. 

This  bill  is  filed  for  two  purposes  : 

Ist.  To  be  relieved  ftom  the  effect  of  a  judgment  hereto* 
fore  rendered  bettreen  the  same  parties,  for  the  sane  h>t  M 
land,  on  the  ground  that  the  judgment  was  obtained  by  flnmcL 

2d.  To  f estrain  the  deftndant  from  committing  waste  on 
the  lot  in  controversy,  by  cutting  and  removing  timber  thefe> 
from. 

The  defendant  demurs  to  the  bill  on  three  grounds,  which 
iTe  will  dispose  of  in  the  inverse  order  to  that  stated  in  the 
demurrer. 

1.  Was  it  necessary  to  allege  in  the  bill  that  tke  witness, 
who  is  charged 'to  have  sworn  falsely  on  the  former  tria\, 
when  the  verdict  was  had  which  is  compilained  of,  had  been 
convicted  of  perjury,  before  the  relief  prayed  fbr  eouM  be 
granted,  so  far  as  to  set  aside  that  judgment  ?    The  %tk  sse* 
leA  4iv.  of  the  Penal  Code,  Cobby  804^  provides,  that  a  **}udg> 
teent  obtained  by  perjury  shall,  on  motion,  be  Bet  aside,  if 
the  penion  charged  with  such  perjury  shall  have  been  duly 
oenvtcted  ;  and  it  shall  also  appear  that  such  jadgcnent  conn 
not  have  been  obtained  without  the  evidence  of  sucdi  person.'* 
it  is  stated  in  the  bill  that  Pitman,  who  was  a  atibhoribing 
witness,  as  a  Justice  of  the  Peace,  to  the  deed  on  which  de- 
fendant relied,  did,  on  the  trial  when  the  verdict  oomplainei 
of  was  had,  falsely  swear  that  the  deed  was  executed  on  the 
day  it  bore' date.     That,  however,  is  but  one  circvBisftanee  in 
the  chain  of  events  which  constitutes  the  fraud  tp  be  relieved 
against.     The  verdict  itself  might,  and,  in  all    probability, 
would  have  been  obtained,  whewer  this  witness  was  Rifom  of 
toot.    The  execution  of  the  deed  td  which  this  tesitimoiiy  weni 
might  have  been  otherwise  proven ;   in  fact,  the  deed  had 
been  Emitted  to  record ;  it  could  have  been  recul  in  evidence 
without  further  proof.     That  deed  and  the  ptwrf^  ef  sevei 
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{etrs  ponession  of  the.  lot  named  in  it  seciured  the  Terdiot 
fbzi  ude,  then,  for  a  convictien  of  the  witness  7  How  would 
tkcomolamsnt  be  benefitted  by  sitch  conviction?  The  bill  is 
not  filed  on  that  idea,  but  for  relief  on  the  groupd  that  the 
rerdict  was  obtained  by  the  fraudulent  eonduct  of  the  defend* 
mt  m  procuring  and  putting  in  evidence  a  deed  to  himaelf 
for  the  Isad,  purporting  to  be  made  in  1841,  when^  in  faot^ 
it  WS8  not  made  until  1849,  and  without  which  the  verdict 
could  not  have  been  obtained.  Therefore,  the  case  does  not 
fill  FJthin  the  provisions  of  that  section  of  the  Penal  Code> 
Qoris  it  controlled  or  affected  thereby. 

The  second  ground  of  demurrer,  that  is,  ^'that  the  bill  does 

iMt  show  that  the  defendant  did  not  recover  on  some  other 

title  paper  than  the  deed  set  forth  in  complainant's  bill  ae 

frandiilent/'  is  not  supported  by  the  fact.     On  the  contrary, 

we  ibd  that  fact  very  fully  and  sufficiently  stated  in  the  fel- 

Wing  extract:  ^^It  was  alone  by  virtue  of  said  pretended 

deed,  and  the  fraudulent  use  made  of  it  in  sajd  first  suit,  that 

Sietoe  obtained  his  verdict ;  indeed,  Sketoe  could  not  have 

recovered  without  color  of  title,  running  with  the  seven  years 

p<wmdoa,  at  least,  as  to  the  land  not  in  actual  occupancy, 

wlsch  constitutes  four-fifths  of  the  lot,  and  that  said  pretend* 

ed  deed  was  the  only  writing  or  species  of  paper  title  relied 

on  in  said  trial/' 

Was  there  Equity  in  the  bill  ?    It  is  argued  that  there  was 
not, 

1.  Because  the  allegations  in  the  bill  show  that  defendant 

was  in  the  aotoal  possession  of  the  lot  more  than  seven  years 

before  the  commencement  of  the  suit  in  which  the  verdict  was 

obtained,  and  that,  therefore,  the  verdict  ought  to  have  been  for 

the  defendant,  independently  of  the  proof  made  by  the  deed; 

^(  18,  if  the  deed  had  not  been  put  in  evidence  at  all,  still  the 

verdiet  ought  to  have  been  for  the  defendant.     That  this  pes* 

session  rested  in  the  defendant  a  complete  statutory  title, 

paraouHmt  to  the  paper  title  of  the  plaintiff.     If  the  verdict 

oAd  been  for  the  defendant,  as  to  such  part  of  the  lot  only, 

as  he  had  held  in  actual  occupancy  under  claim  of  right,  (if 

such  was  the  fact,)  for  seven  years  previously  to  the  institution  of 

the  suit,  then  there  would  have  been  something  in  this  po|u- 

liou  of  coanael;  but  such  was  not  the  fact. 

i-  The  iaaue  involved  in  that  trial  was  the  title  to  the  whole 
^it    The  posaessory  title  of  defendant  went  to  a  part  only  of 
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the  lot/  It  coald  be  sH  up  and  maintftiaed  only  to  the  tt- 
tent  of  tke  posseegion,  not  one  foot  beyond.  Conyen  v9, 
KennoMy  4  Q-to.  814 ;  Royal  vb,  LitU^  15  Geo.  545 ;  Mcf^ 
ri»on  ffB.  S^ij  19  Geo.  249.  The  Terdiet  was  a  general  one 
fbr  defendant,  extending  to  the  entire  lot ;  and  it  is  now  re* 
lied  on  as  a  bar  to  the  recovery  of  erery  part  of  the  lot  by 
the  plaintiff.  Saoh  verdict  could  not  have  been  had  without 
the  deed,  and  it  therefore  depends  npon  the  deed. 

8.  It  is  fiirthermore  urged  that  the  complainant  had  an 
adequate  Common  Law  remedy,  which  he  must  avail  himself 
of  before  he  can  be  heard  in  this  Court. 

Is  this  so  7     The  facts  are,  that  complainant's  intestate 
eommenoed  suit  at  the  October  Term,  1850,  of  Jones  Snpe- 
rior  Court,  for  the  recovery  of  lot  of  Land  No.  48,  in  the  otfa 
district  of  that  county,  against  one,  whom  he  supposed  to  be 
a  mere  souatter.     In  March,  1851,  while  that  suit  was  pend* 
mg,  the  defendant  put  on  record  a  deed,  purporting  to  bare 
been  made  in  1841,  from  one  John  Smith,  a  person,  who 
seems  to  have  no  connection  with  the  title  whatever,  to  him* 
self.     That  deed  was  not  made  until  1849.     On  the  trial,  de- 
fendant pleads  and  proves  seven  years  possession  of  the  land 
under  color  and  claim  of  title,  which  is  evidenced  by  the  deed. 
Whatever  suspicions  the  plaintiff  may  have  had  as  to  the 
bona  fides  of  that  deed,  from  the  fact  that  it  "was  dated  in 
1841,  and  not  recorded  until  1851,  as  well  as  the  source  from 
which  it  originated,  were  lulled  to  sleep,  and  overcome  by 
the  oath  of  ritman,  the  Justice  of  the  Peace,  who  was  a  wit- 
ness to  the  deed;  that  the  deed  was  made  at  the  time  it 
Srported.     Upon  this  proof,  a  recovery  was  had  for  the  de- 
idant.     The  plaintiff  acting  on  the  idea  that  was  prevalent 
with  the  profession,  that  a  judgment  on  the  statutory  form  of 
Action  for  land,  like  that  of  !^ectment,  was  no  bar  to  a  aec> 
ond  action,  instituted  a  second  suit  fbr  the  premises.     Pend- 
ing this  last  suit,  the  question  was  definitely  settled,  that  a 
recovery,  under  the  statutory  form  of  action  for  land,  consti- 
tuted  a  complete  bar  to  any  other  aption  between  the  same  par- 
ties for  the  same  premises.     Sims  vs.  Smithy  19  Qeo.  125. 
The  defendant,  to  avail  himself  of  the  adjudication,  plead  his 
judgment  in  bar  of  the  last  suit.     A  judgment  obtaitied  bv 
the  most  false  and  fraudulent,  if  not  criminal  practice,  in 
which  truth  and  justice  were  circumvented,  and  the  Court  of 
Law  made  to  speilk  a  fklsehood  !    By  that  judgment,  never- 
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theless,  the  complaiiiant  is  absolutely  boand  so  long  as  it  re- 
mms  a  judgment.  He  oannot  impeach  it  collaterally  on 
the  trial  of  the  case  at  Law,  even  for  the  fraud.  1  PA^?<  on 
M  346;  Prudham  v^  Phillips,  Ambler  763.  Shall  the 
defendant  he  allowed  to  avail  himself  of  this  advantage  thus 
vrofigfuHj  obtained. 

3.  That  a  Court  of  Equity  can  grant  the  relief  is  very 
dear,  for  in  matters  of  fraud,  Courts  of  Equity  and  of  Law 
bve  concurrent  jurisdiction.     Lord  Bedesdale  in  Bateman 
n.  TftJZoe,  1  Sch,^Le.  205,  says,  "  When  a  verdict  has  been 
obtained  by  fraud,  or  whenever  a  party  has  possessed  him- 
self, improperly  of  something,  by  means  of  which  hej  has  an 
Ciicofiscientious   advantage.   Equity   will  either  put  it  out 
of  the  way  or  restrain  the  party  from  using  it. ''  And  that  it  is 
}rat  irhat  this  complainant  asks  for  in  this  case.  Counsel  for 
defendant  does  not  controvert  this  principle.     His  position 
i^  that  the  Court  of  Law,  in  which  the  judgement  complain- 
ed of  was  obtained,  has  jurisdiction  of  the  question  and  can 
give  the  desired  relief,  by  reversing  or  vacating  the  judgment 
for  fraud  in  a  proceeding  instituted  for  that  purpose,  that 
that  is  the  Court  in  which  the  complainant  muui  seek  redress. 
4.  That  position  is  not  maintainable,  for  whenever  Courts  of 
Law  and  Equity  have  concurrent  jurisdiction  of  a  question, 
05  in  this  case,  that  Court,  which  first  gets  hold  of  the  case, 
▼ill  retain  it. '   It  is  at  the  option  of  the  party  aggrieved  to 
go  into  a  Court  of  Equity  or  Law.     This  party  has  come  in- 
to a  Court  of  Equity.    It  was  his  right  to  do  so,  and  we  can- 
not  turn  lam  slw^j.   Smith  vs.  Gettinger^  3  Kelly  145.   And 
we  hold  that  acyudication  to  be  conclusive  on  this  Court.    If 
other  authority  was  necessary  to  support  this  bill  we  have  it. 
Lord  Hardwicke  in  Bamesly  vs.  Powell^  1  Ves.  Sr.  288,  dis- 
cussiuj;  a  similar,  if  not  the  identical  question,  says,  '^  though 
this  Court  cannot  set  aside  a  judgement  of  a  Common  Law 
Court  obtaioed  against  conscience,  yet  it  will  decree  the  par- 
ry to  aeknowledffe  satisfaction  on  that  judgment  though  he 
has  reenred  nothing,  because  obtained  when  nothing  was  due, 
•*o  it  cannot  set  aside  a  fine  for  being  obtained  by  fraud  and 
.mpooitioii,  as  the  Court  of  C«  B.  to  a  certain  extent,  and 
utb  certain  restrictions  may.    Yet  on  a  conveyance  so  ob- 
:;iined,  lUr  Court  never  sent  the  plaintiff  to  C.  B.  to  set  it 
^fide^  bitt  conaid^^  the  person  so  obtaining  the  estate  even 
5  fine,  as  a  trustee^  ain  decrees  him  to  re-convey  on  the 
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general  ground  of  laying  hold  of  the  ill  conscience  of  the 
party,  to  make  him  do  what  is  necessary  to  restore  matten 
as  before."     So  we  think  there  was  Equity  in  the  bill. 

5.  The  complainant  was  entitled  to  the  injunction  prayed 
for  in  his  bill,  to  stay  the  waste  of  defendant  in  catting  down 
and  selling  from  the  lot  the  valuable  timber  thereof.  SM. 
ts.  the  City  of  Rome  and  authorities  cited. 

The  judgment  of  the  Court  below  dismissing  the  bill  on  de- 
murer must  be  reyersed. 

Judgment  reversed. 


MATHEWSON  et  al  ve.  JONES- 

1.  If  the  payee  of  a  note,  to  induce  one  to  become  a  security  thereoa,  rrpR* 
■cnts  that  he  haa  in  hit  hands  funds  belonging  to  the  principal,  which  »W^ 
be  applied  as  a  credit  upon  the  note,  the  security  may  give  parol  evideocc 
of  the  payee's  promise ;  and  if  established  by  the  proof,  he  is  enlilW  loVtic 
benefit  of  said  assurance. 

Complaint,  in  Pulaski  Superior  Court.  Tried  before  the 
Honorable  A.  H.  Hansell,  at  April  Term,  1860. 

This  was  an  action  by  Lewis  Jones,  bearer,  against  Darius 
R.  Mathewson,  Thomas  D.  L.  Ryan  and  John  H.  Oakley* 
on  the  following  promissory  note : 

"$2,010. 

"By  the  25th  day  of  December  next,  we,  or  either  of  us. 
promise  to  pay  Charles  E.   Clark,  or  bearer,   two  thousand 
and  ten  dollars,  with  interest  from  date.     Value  received. 
"  February  18th,  1858. 
(Signed)  "D.  R.  MATHEWSON, 

"THOMAS  D.  Ii.   RYAI^, 
"J.  HENRY  OAKLEY." 
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With  the  following  credit  endorsed :  '^  Received,  December 
14th,  1858,  of  Dr.  D.  R.  Mathewson,  Bixtj-five  dollars  on 
the  within  note." 

The  defendanta  pleaded  the  general  isBiie.  Mathewson, 
.one  of  the  defendants,  further  pleaded,  that  he  was  only 
surety  to  said  note,  and  had  been  induced  by  Clark,  the 
payee,  to  become  surety,  by  representing  to  defendant  that 
there  was  a  settlement  to  be  had  between  him»  Clark  and 
Bv&n  of  their  partnership  accounts,  and  that  there  would  be 
due  and  coming  to  Ryan  about  four  hundred  and  fifty  dollars, 
tnd  which  he  assured  and  promised  defendant  should  be  ap- 
plied to,  and  credited  on  said  note ;  and  that  it  was  upon  this 
representation  and  assurance  that  he  became  surety,  and  that 
«aid  representation  was  false,  and  that  no  such  amount  has 
ever  been  applied  or  credited  upon  said  note,  and  that  plain- 
tiff had  notice  of  these  facts  before  he  traded  for  said  note, 
and  became  the  owner  thereof  with  full  knowledge  of  this 
defense. 

At  the  trial,  plaintiff  moved  to  strike  said  last-mentioned 
plea.  The  Court  granted  the  motion  and  struck  the  plea, 
and  defendant  excepted. 

The  Jury  found  for  the  plaintiff  the  full  amount  of  the  note, 
mmus  rixty-five  dollars,  credited  thereon.  Whereupon,  de- 
fendant tenders  his  bill  of  exceptions,  assigning  as  error  the 
afores«d  decision. 

Dawson  k  Kibbe,  for  plaintiffs  in  error. 

ScAKBOEOUGH  &  LowRT,  contra. 

Bg  dU  Court. — Lumpkin,  J.,  delivering  the  opinion. 

We  do  not  think  the  rule  which  excludes  parol  testimony 
from  addiBg  to  a  written  contract  applicable  to  this  case. 
The  payee  ef  the  notie,  to  induce  Darius  R.  Mathewson  to 
friga  ibe  note  sued  on,  assures  him,  as  the  plea  states,  that 
he  had  in  lug  hands  four  hundred  and  fifty  dollars,  which 
woaM  be  coming  to  Thomas  D.  L.  Ryan,  the  principal  in  the 
note^  open  the  settlement  of  their  medical  copartnership, 
•which  anoinit  should  be  credited  upon  the  note,  and  that 
«|K>n  this  representation  he  acceded  to  the  contract ;  all  of 
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which  was  well  known  to  Lewis  Jones,  the  plaintiff  in  the  ac- 
tion. 

Is  not  Mathewson  entitled  to  this  credit  ?  Wpald  it  not 
be  a  fraud  to  withheld  it  ?  Either  the  payee  has  re&liied 
this  sum,  or  he  has  not.  If  he  holds  it,  he  is  bound  to  applj 
it  to  Ryan's  debt;  and  if  he  surrenders  it  up  and  the  secu- 
rity is  thereby  prejudiced,  the  loss  must  fall  upon  Clark  or 
Jones,  the  bearer.  If  he  made  a  false  representation  or  was 
eren  mistaken  as  to  the  matter,  it  is  equally  certain  Aat  the 
security  will  be  protected. 

Our  conclusion,  consequently,  is,  that  the  plea  should  m\ 
have  been  stricken,  and  that  if  sustained  by  the  proof,  the 
defendant  is  entitled  to  claim  the  relief  which  he  seeks. 


MASON  et  al.  v%.  DEESE. 


1.  A  marriage  settlement  which  provides  that  the  wifeV  property  aad  its  t»ro- 
ceedfl  shall  **«i«wr"  be  subject  to  the  control  nor  the  contracts  of  the  hus- 
band, seems  to  intend  his  exclusion  after  the  death  of  the  Mrife,  as  well  a^* 
during  her  life ;  but  it  may  be  submitted  to  a  Jury  to  be  construed  in  ^\tf 
light  of  the  circumstances  which  surround  the  parties  at  the  time  of  the 
marriage. 

In  Equity,  in  Wilkinson  Superior  Court.      Tried  before 
Judge  Hansbll,  at  April  Term,  1860. 

This  was  a  bill  brought  by  James  Mason,  as  admimstratoT 
of  Susan  Lowe,  formerly  Susan  Mason,  deceased,  and  the 
other  plaintiffs  in  error  as  her  brothers  and  sisters,  and  lie 
at  Law  against  Joel  Deese,  as  administrator  of  Xiunsfi 
Lowe,  deceased,  the  husband  of  said  Susaa.  The  sobBta;n^ 
of  the  case  made  by  the  bill  is,  that  the  said  Lunsford  an 
Susan  intermarried,  first  executing  a  marria|^  settlemeiil 
which  is  as  follo^rs : 


MILLEDGEVILLE,  MAY  TERM,  1860.        809 


** GEORGIA,  Laurens  County: 

^^This  indenture  tripartite  made  and  entered  into  this  5th 
daj  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred   and  fortj-five,    between  Susan    Mason,  Lunsford 
Lowe,  and  James  Mason,  trustee  of  and  for  Susan  Mason,  as 
follows:    Whereas  a  marriage  by  Divine  Providence  is  con- 
templated to  be  had  and  solemnized  in  a  short  time  between  the 
said  Susan  Mason  and  the  said  Lunsford  Lowe ;  and  whereas  - 
the  said  Susan  Mason  is  seized  and  possessed,  in  her  own 
right,  of  some  valuable  property,  to-wit :  a  stock  of  neat  cat- 
tle, and  as  one  of  the  legatees  of  Turner  Mason,  her  deceased 
father,  she  is  entitled  to  a  considerable  property,  both  real 
and  personal,  consisting  of  lands,  negro  slaves  and  other  per- 
sonal property  to  a  large  amount,  the  value  of  which  cannot 
at  present  be  ascertained,  but  it  is  expressly  understood  and 
agreed  that  so  soon  as  a  division  of  the  estate  shall  be  had, 
that  a  schedule  of  the  part  of  the  said  estate  that  shall  or 
will  fall  to  the  said  Susan  Mason  shall  be  annexe^*  to,  and 
form  a  part  of  this  settlement  and  agreement.     No\«',  in  or-       « 
dtr  to  secure  for  the  sole  and  separate  use  of  the  said  pro- 
perty to  the  said  Susan  Mason,  in  the  event  that  the  said 
contemplated  marriage  does  take  place    the  said  Susan  Ma-- 
wn,  by  and  with  the  consent  of  the  said  Lunsford  Lowe,v 
which  is  evinced  by  his  becoming  a  party  to  the  agreement  * 
and  settlement,  and  signing  the  same,  in  consideration  of  the*  ' 
said  contemplated  marriage,  and  for  the  further  consideration 
of  five  dollars  to  h6r  in  hand  well  and  truly  paid  by  tho  said 
James  Mason,  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipts  whereof  is  hereby  acknowledged,  hath 
Kraated,  bargained,  sold  and  conveyed,  and  by  these  presents 
do  grant,  bargain,  sell,  alien,  convey  and  confirm  unto  tho 
said  James  Mason,  and  his  heirs  and  executors,  all  the  before 
mentioned  stock  of  neat  cattle,  the  artificial  marks  of  which, 
and  the  number  of  which,  when  ascertained,  shall  be  annex-   ; 
edt  by  way  of  schedole,  to  this  agreement  and  settlement ; 
ako,  the  legacy  which  is  left  to  the  said  Susan  by  the  last 
H'lU  and  testament  of  her  said  father,  Turner  Mason,  which, 
when  assigned  and  turned  over  to  her  by  tho  executor  of  the 
*nid  testator,  shM  also  bo  annexed,  by  way  of  schedule,  to 
thL«  agreement,  and  shall  form  a  part  and  parcel  thereof,  and 
the  aame  is  to  be  held  -  by  the  said  James  Mason  and  his    2- 
heirs  and  executors  upon  the  following  trusts,  stipulations  and 
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condirions  of,  and  concerning  the  same,  as  foHows,  to-wlt: 
/  that  the  said  property  nor  any  part  thereof,  or  the  proceeds, 

r^  pcofits  er  hire  thereof  is  n^ver  to  be  subject  to  the  control, 

contracts  or  liabilities  of  the  said  Lnnsford  Lowe  heretofore 
made  or  entered  into  by  him,  and  also  npon  the  farther  trust 
and  condition  that  the  iSaid  property,  and  every  part  and 
•    *       parcel  thereof,  shall  remain  in  the  possession  of  the  said  Su- 
san and  the  said  LunsfiHrd  Xowe,  in  the  event  that  the  said 
marriage  shalj  take  place,  and  that  she  shall  also  have,  take 
and  appropriate  the  proceeds,  hire  and  profits  thereof  in 
such  manner  as  she  shall  deem  fit  and  proper  for  the  support, 
comfort  and  maintenance  of  herself  and  her  family,  includ- 
itig  the  said  Lunsford  Lowe  daring  their  joint  natural  lites 
and  living  together,  and  also  upon  the  further  trust  and  con- 
dition that  after  the  death  of  the  said  Susan,  in  the  event 
that  she  shall  leave  a  child  or  children  by  the  said  marriage, 
then  the  said  property  and  every  part  and  parcel  thereof 
shall  go'  to  and  vest  in  the  said  child  or  children  in  fee  mm- 
pie ;  and  upon  the  further  trust  and  condition  that,  in  the 
event  there  shall  be  no  child  or  children  of  the  said  marriage, 
.   then  the  said  Susan  shall  have  the  right  to  dispose  of  the 
said  property  by  deed  or  by  last  Will  and  testament,  or  'u\ 
'  such  mode  as  she  laay  adopt,  which  shall  not,  however,  uke 
etfect  or  deprive  her  of  the  possession  of  the  said  property 
'  during  the  term  of  her  natural  life ;  and  also  upon  the  further 
trust  and  condition  that  in  the  event  that  at  any  future  time 
it  may  be  deemed  proper  by  the  said  Susan  that  a  part  or 
portion  of  the  said  property  should  be  sold  for  the   par^e 
of  supporting  and  maintaining  the  said  Susan  and  her  family, 
or  fsr  changing  the  said  property  and  investing  the  proceeds 
'  of  the  same  in  other  property  which  the  ^^d  Sus&u    might 
.     deem  more  suitable  or  profitable,  then  she  shall  have  t^  right 
to  do  so,  by  the  consent  of  the  said  James  Mason,  and  the  deed 
in  writing  of  the  said  Susan  and  the  said  James  Mltson  shall 
be  a  sufficient  conveyance  of  the  said  property,  and  the  pro- 
perty so  purchased  with  the  proceeds  of  the  property  so  sold, 
fshalf  be  held  in  the  same  manner,  and  be  subject  to  the  same 
conditions  and  limitations  as  that  hereinbefore  conveyed,  and 
V  the  said  Lunsford  Lowe  covenants,  promisBPand  agrees  that 
he  wU  exercise  no  greater  p9wer  or  authority  over  jj|$  pro- 
perty nereinbefore  conveyed  than  be  is  authorised  aii4  pei^ 
mitted  to  do  by  this  settlement  and  agreement,  mxkd.  tfati  a^d 
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Janea  Mason,  trustee,  promises  and  agrees,  on  his  part, 
dttt  he  will  faithfully  execute,  perform  and  fulfill  all  things 
hereinbefore  agreed  to  be  performed  and  done  on  his  parti 

"  In  testimony  whereof,  the  said  Susan  Mason,  Lunsford 
Lowe  and  James  Mason  have  hereunto  set  their  hands  and 
affixed  their  seals  the  day  and  year  first  above  written. 
"Signed,  sealed  and  delivered  in  presence  of 
"Rbbrcca  Davis^  ^  S^g^jj  j^^gQjj^ 

"WttLiAM  A.  J.  >^  Britt,  >L.  LOWE, 

« W  T.  L.™^  J.  p.    I  JAMES  MASON. 

t^airnpaTA  )      Clerk's  office  Superior  Court,  re- 

uTai^-!:   n      '         > corded  in  book  C,  pages  180,  181, 
^^irmrifsCouNTr:   |i32^^138^     SeW  17th,  1845.     ' 

"FRANCIS  THOMAS,  Clerk." 

It  is  farther  alleged  that  Lowe  was  insolvent  at  the  time 
of  (he  marriage,  and  that  hia  insolvency  was  one  of  the  rea- 
sons for  the  settlement.     The  allegations  further  are,  that 
tie  wife  died,  leaving  the  husband  surviving  her ;   that  he 
tlten  died,  and  the  defendant,  Deese,  took  out  letters  of  ad- 
ndmtmion  upon  his  estate,  and  under  that  authority  took  . 
into  his  possession,  as  the  property  of  his  intestate,  the  ne- 
groes and  other  property  which  was  covered  by  the  settle- 
ment, and  sold  the  negroes  under  an  order  at  public  outcry, 
bat  had  some  of  them  bought  in  for  his  own  use.    Also,  that   ' 
4ald  Deese  bad  possession  of  the  title  papers  of  the  real  es- 
tate covered  by  the  settlement.     The  prayer  of  the  bill  was 
^^>r  a  discovery  of  the  defendant's  acts  in  relation  to  the  pro- 
pertj  and  of  the  amount  of  the  notes  which  the  complainants 
^ll^gA  they  did  not  know,  and  that  he  might  be  decreed  to  ' 
delive  np  the  title  papers,  and  account  fully  for  all  the  pro- 
perty covered  by  the  marriage  settlement  with  the  complain- 
ants aa  administrator  and  heirs  at  Law  of  the  deceased  wife, 
SiLSAD  Lowe*      There  was  a  general  demurrer  to  this  bill,  and 
the  Court,  on   the  hearing,  dismissed  the  bill  for  want  of 
Eqaitj.     The  oomplainants  excepted,  and  assign  the  decis- 
ion a«  error. 

Y.  J.  Andebson  ;    ]^»  A.  &  J.  A.  Nisbet  ;    and  Junius 
WjiffijiKLB,  for  plaintiffs  in  error. 
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H.  M.  Moore;  A.  E.  Cochran,  and  S.  T.  Bailey,  for 
defendants  in  error. 

By  the  Court — Stephens,  J.  delivering  the  opinian. 

The  sole  question  in  this  case  is,  whether  or  not  it  was  the 
intention  of  this  settlement  to  exclude  the  husband  from  his 
marital  rights  after  the  death  of  his  wife  ?    The  words  of  the 
exclusion  constitute  the  first  trust  or  condition  declared  by 
the  settlement,  and  are  as  follows:  "The  said  property  nor 
any  part  thereof,  or  the  proceeds,  profits  or  hire  thereof,  i;- 
never  to  be  subject  to  the  control,  contracts  or  liabihties  of 
the  said  Lunsford  Lowe,  heretofore  made  or  entered  into  by 
him,  or  that  shall  hereafter  be  made  or  entered  into  by  him.' 
By  these  terms,  from  what,  or  how  much  is  he  excluded,  and 
during  what  time,  or  how  long  is  he  excluded  ?     It  was  sug- 
gested that  these  terms  fail  to  effect  any  exclnsion  at  all- 
upon  the  idea  that  their  real  intention  was,  not  the  lawful 
one  of  excluding  the  interest  which  the  husband  would  ac- 
quire by  the  marriage,   but  the  unlawful  one  of  protecting 
that  interest  from  his  debts,  and  that  the  intention  being  ille- 
gal, must  fail.     It  is  true,  that  the  form  of  phraseology  indi- 
cates that  the  parties  were  looking  to  the  security  of  the  pro- 
perty from  the  husband's  debts,  as  a  leading  purpose,  but  the 
plain  legal  eflfect  of  the  language  used,  is  the  colnplete  ex- 
clusion of  his  interest  during  whatever  period  the  exclusion 
operates.    ,  The  property  is  saved  from  his  control^  as  well  as 
his  contracts,  and  is  guarded  against  htm  as  well  as  against 
his  creditors.     He  who  has  no  control  over  a  thing,   nor  any 
power  of  subjecting  it  to  his  contracts  or  liabilities,  has  no 
property  in  that  thing.     Take  away  these,  ajid  I  know  not 
anything  that  is  left.     The  words  used  effectually  negative 
the  husband^s  interest,  and  there  are  no  other  words  to  con- 
tradict or  qualify  thfera.     To  conclude  that  an  interest  was 
intended  to  be  left  in  him  during  the  period  in  which  tbi? 
clause  is  to  have  effect,   is  to  impute  an  intention  to  the  par- 
ties upon  a  mere  surmise,  in  opposition  to  the  plain  eflfect  of 
the  words  which  they  have  used  to  express  their  intention. 
The  exclusion  is  complete  so  long  as  it  lasts.  *  During  what 
time,  or  how  long  does  it  operate?    Jt  is  clear,  that  the  lit- 
eral sense  of  the  terms  excludes  him  forever,  as  well  after 
the  death  of  his  wife  as  during  her  life;    for  the  property.. 
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Wffssk  and  proceeds,  is  netier  to  be  h^s.    But  it  is  said  that> 
tbtt  being  tbe  couceded  literal  sense  of  these  words,  they 
nost  be  oonsfcraed  in  the  light  o£,  and  restrained  by,  the  pre- 
ceding words,  which  declare  the  object  of  the  settlement  to 
be  the  see&ri&g  of  the  property-  to  the  sole  and  separate  use 
of  t&e  wife.    It  is  saia  that  this  purpose  being  declared  in 
fims^  BHiat  be  regarded  as  a  general  intent  coyering  and 
I/ou'tiflg  the  scope  of  the  whole  instrument,  and  that  this  gen- 
eral intent  being  itself  confined  in  its  operation  to  the  Ufe-  . 
tm  of  the  wife,  confines  the  operation  of  all  the  proyiaions 
Within  the  saoi^e  period.     This  position  is  untenable,  because 
i^ii  in  plain  e^oflict  with  one  of  the  dearest  and  most  im^ 
pwtiiit  proTiskMis  in  the  whole  settlement — ^the  proyision  for 
tbe  iasne  of  the  mairiage.     This  proyision,  so  far  from  being 
confined  in  its  operation  to  the  life-time  of  the  wife,  as  the 
tfgument  reqoixtes  that  it  should  be,  begins  its  operation  only 
^  iier  death*     This  proves  that  what  is  claimed  as  a  gen- 
<^  iatent  ooyering  and  limiting  all  the  proyisions  of  the  set- 
^ent,  is  not  what  it  is  claimed  to  be.     It  faiU  to  coyer 
one  of  the  leading  and  most  clearly  expressed  purposes  of 
^  Aotfement;    and  fiuling  to  coyer  one,  may  it  not  fail  to 
^^^'vier  tncAer  ?    One  elear  failure  breaks  down  the  reliability  v 
ofliai  dsose,  as  a  guide  in  the  construction.     This,  there-  ^ 
fore,  b  no  .reason,  nor  does  any  other  reason  occur  to  me, 
for  esltiDg  down  and  limiting  the  literal  and  natural  force  ik 
the  word  <*  never."     On  Ac  contrary,  it  seems  to  n^  that 
thkword  must  have  its  full  force,  operating,  after  the  d^ath 
<'f  ^<»  liff  ie  well,  %%  Avunx^g  he**  Ufe,  in  order  to  give  mean^ 
11^  sU  the  parts  of  tiie  settlement.    This  exclusion  which 
^^^^' great  nM^inenoe  from  being  plaeed  j£rs^  was  wholly 
^e^Qt  odess  jfRbs  intended  to  have  effect  after  the  death 
(HihtSnh'j  for  the  very  next  clause  secures  the  sole  and 
f^P^'^ise  of  the  property  to  her  and  her  fSBunily  (indudinff 
mm  10  fang  as  he  may  continue  a  member  of  her  family) 
dnrbg  her  Hfe,  and  thus,  by  a  single  proyision,  exhausts  the 
^"^1^  |eQeral  intent.     Again,  the  last  thing  which  the  hus- 
band did  WIS  to  covenant'  tnat  he  would  exercise  no  greater 
/'ower  9r  authority  over  the  property  than  he  was  avJUioriaed 
to  do  hj  the  settlement — not  by  the  marriage  as  regulated 
^7  the  settlement,  but  by  the  settlement  itself.     He  was  to 
io  nothings  unless  empowered  by  the  sMiemewt.     This  indi- 
•aiesy  to  my  mind,  timt  the  parties  considered  that  they  had  > 
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eHlablished  the  basis  of  jtotal  exelueion  in  the  first  place,  and 
that  all  which  the  husband  could  take,  was  to  come  bj  being 
ezpifessed  and  conferred  in  subsequent  clauses  of  the  settle- 
ment, and  not  come  as  an  unbarred  restduum  of  marital 
rights.  The  settlement  does  confer  on  him  two  benefits:  the 
provision  for  his  support  so  long  as  he  might  continue  a  inem- 
ber  of  his  wife's  family  by  living  with  her,  and  the  ekance  of 

L  being  her  legatee  in  the  erent  of  her  djing  without,  Issue. 
The  value  of  that  chance  depended  very  much,  if  not  wholly, 
upon  his  solvency  or  insolvency  at  the  time  when  the  wife 
should  come  to  exercise  her  appointing  power.  I  have  no 
doubt  it  was  the  expectation  of  both  husband  and  wife,  when 
they  made  the  settlement,  that  she  would  exercise  that  ap- 
pointing power  in  liis  favor,  if  he  should  be  in  a  condition  to 
reap  the  benefit  for  himself,  bilt  that  she  would  not  do  it  if 
his  creditors  were  to  pooket  her  estate.  So  much  as.  to  my 
own  views  of  this  settlement.  Judge  Lton  and  myself  ar* 
rived  at  exaetly  opposite  conclusions,  he  thinking  that  the 
husband  was  not  excluded  after  the  death  of  the  wife,  and  I 
thinkipg  that  he  was,  each  of  uS  founding  his  opinion  upon 
the  terms  of  the  settlement  itself.     Judge  Luhpkik  thought 

i  that  it  was  not  perfectly  clear  from  the  settlement  itself,  that 
the  husband  was  intended  to  be  excluded,  and  that  the  set* 
tlement  had  better  be  submittied  to  a  Jury  to  be  constniedin 
i^e  light  of  the  surrounding  circumstances,  particularly  the 
alleg^  insolvency  of  the  husband  when  the  settlement  was 
'made.  ^^His  view  and  mine,  though  not  the  same,  neeeaaarihr 
led  to  a  reversal  of  the  judgment  below,  which  coincided  wm 
the  view  of  Judge  Lyon.    Judge  Lumpkin  and  myself  Al^ 
had  to  give  direction  to  the  case  on  the  n||l  trial  which  ^IK 
had  awarded.     As  he  could  not  go  so  fai^p  I  had.  £pne,  1 
fell  back  upon  his  position  as  the  only  possible  solimon  of 
the  difficulty,  and  we  united  upon  that  as  the  instmi^on  for 
the  future  government  of  the  case.     I  will  add  a  few  words 
in  explanation  of  the  important  light  which  may  be   derived 
from  the  insolvency  of  the  husband  at  the  time  of  tbe  mar- 
riage, if  that  fact  really  existed  as*alleged  in  the  biXL     Its 
significance  does  not  consist  in  its  b^ing  a  motive  to  tika  set 
tlement,  though  in  point  of  fact,  it  very  probably  wsui^m  Wad- 
ing cause  of  the  settlement,  but  in  its  being  a  prdkable  mo< 
tive  to  that  particular  part  of  the  Settlement  whiol^  elotibei 
the  wife  with  an  appKointing  power  in  case  of  her  denUi  wh 
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out  issue.  Supposing  this  provision  to  have  been  inserted 
with  a  view  of  exercising  it  for  his  benefit,  in  case  he  should 
afterwards  get  in  a  situation  to  profit  by  his  wife's  bounty, 
(:i  very  reasonable  and  probable  supposition,)  then  the  par- 
ties mast  have  considered  that  without  the  exercise  of  that 
I'f'wer^  the  effect  of  the  settlement  was  to  exclude  him  after 
ii  r  ileath.  I  am  obliged  to  think  that  the  present  cas^  is  a 
r:]iich  stronger  one  for  the  exclusion  of  the  husband  than  an- 
'j:her  in  which  this  Court  excluded  him.  See  Holmes  vb.  Lip- 
t''<  8  Ga.  Rep.,  279. 

Jud cement  reversed. 


HARWELL  VI.  LIVELY  et  al 

ft 

<■  V.  hen  a  WiU  has  been  revoked  by  a  subsequent  Will,  the  revocation  of  the 
•^ler  does  ikoi  per  se  revive  the  former,  nor  can  it  be  revived  except  tiy  re- 
pLtUlication  in  writing,  attested  by  three  witnesses,  or  by  codicil  duly  exe- 

':trr*d. 

C'rwation,  to  show  cause  why  probate  of  Will  should  not  be 
-rt  a^ide — appeal  from  the  Ordinary,  in  Putnam  Superior 
L'ourt.    Tried  before  Judge  IIaPwRIS  at  March  Term,  18G0. 

Tills  case  Originated  in  a  citation  sued  out  at  the  instance  of  Mrs. 

Sit  -an  Liveley,  requiring  Thomas  B.  Harwell,  executor  of  L.P. 

i  f  arwelL  deceased,  to  show  cause  why  his  letters  testamentary, 
U'l  the  probate  of  the  Will  of  saidLewis  P., granted  bytheOr- 

M.narj  of  said  county,  at  October  Term,  1858,  should  not  be  re- 

v'«k«<I,  vacated  and  set  aside,  on  the  ground  that  said  paper 

'-'•:-  a'imitted  to  record  and  probate  was  not  the  last  Will 

: '1  testament  of  deceased,  but  that  the  same  had  been  re- 

!:vd  by  a  Will  subsequently  executed  in  due  form  of  Law, 

.;hl  which  latter  Will  had  been  lost  or  destroyed ;  but  which 
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nevertheless,  operated  as  an  effectual  and  complete,  snd  per- 
petual revocation  of 'said  former  Will,  unless  the  same  had 
been  revised  and  re-published  agreeably  to  the  forms  required 
for  making  an  original  Will. 

The  executor,  in  answer  to  the  citation  or  Will,  showed  for 

cause — 

1st.  That  said  Susan  W.  was  duly  cited,,  (she  being  then 
a  widow  and  the  heir  at  Law  of  said  Lewis  P.  Harwell,)  to 
appear  when  said  executor  proved  said  Will  in  solemn  form 
before  the  Court  of  Ordinary,  but  failed  to  appear  and  make 
any  objection  thereto,  and  that  she  is  barred  and  precluded 
by  8hii  proceedings. 

2.  Because  said  Will  was  solemnly  proven  as  aforesaid, 
and  letters  testamentary  granted  to  defendant,  and  after- 
wards, the  said  Susan  W.  had,  and  retained  the  possession, 
use  and  control  of  the  house  and  lot  and  furniture,  bequeatk* 
ed  to  her  by  said  Will  for  life.  That  she  has  recognised  n- 
spondent  as  the  only  and  legally  qualified  executor  of  said 
Will ;  acquiesced  in  his  qualification,  and  purchased  property 
at  the  sale  made  by  him  as  such  executor,  and  received  from 
him  the  twelve  months  support  allowed  her  by  Law. 

And  for  these  reasons  respondent  submits  that  s^d  Sosan 
W.  is  forever  barred  and  precluded  from  opening  or  contro- 
verting the  legality  of  the  judgment  admitting  said  Will  to 
probate. 

I^rther,  respondent  answered  that  said  Will,  which  mu 
dat«d  in  February,  1858,  was  not  revoked  by  the  latter  Will 
of  July,  1858,  there  being  no  revocatory  clause  in  said  Usit 
Willj  and  the  bequests  and  dispositions  of  the  two  Witts  loi 
being  materially  different,  and  that  said^ast  Will  not  bcS&f 
found,  the  presumption  is,  that  testator llestroyed  it,  andh 
thereby  intended  to  revive  and  re-publish  his  former  Will,  aw 
that  such  was  the  effect  of  such  revocation  and  detfbrscttoB. 

The  testimony  being  closed,  counsel  for  the  executor  K 
quested  the  Court  to  cnarge  the  Jury,  that  when  s  Will 
traced  into  the  possession  of  testator  and  cannot  betbonda 
ter  his  death,  upon  diligent  search,  the  presumption  of  Ll 
is,  that  the  testator  destroyed  it  animo  revoearuM;  mi 
they  believed  that  testator  destroyed  or  otherwise  teacdl 
the  last  Will,  with  the  intention  to  revive  the  Will  fiivt 
and  which  had  been  admitted  to  probate,  and  HM  to 
testate,  then  they  should  find  for  the  executor. 
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part  of  which  charge  the  Court  gave  as  requested,  but  refus* 
ed  to  give  the  second  or  latter  part  thereof.     To  which  refu- 
sal coonsel  for  respondent  excepted. 
The  Court  then  proceeded  to  charge  the  Jury  as  follows : 
''If  the  testimony  shows  that  a  Will  was  subsequently 
uiAde,  duly  signed  and  witnessed,  the  last  Will,  if  conflicting 
in  its  disposition,  is  necessarily  a  revocation  of  a  previous 
one.    If  the  testimony  should  lead  you  to  believe  that  the^ 
lut  Will  has  been  suppressed  by  any  one,  that  does  not  de- 
nroT  its  validity,  but  it  may  be  set  up  and  established  by 
proper  proceedings  in  the  appropriate  tribunal.     It  is  not 
important,  however,  to  this  investigation  to  pronounce  upon 
tbe  Talidity  of  that  last  Will,  and  its  being  set  up,  nor  wheth- 
i^r  it  was  cancelled  by  testator  or  not.     The  question  is.  Does 
it  not  revoke  the  prior  Will  which  has  been  admitted^o  pro- 
We  V    As  a  legal  question,  I  say  to  you  that  a  Isiter  Will 
f^r  $c  revokes  an  older  Will,  unless  the  contrary  bfe  express^ 
ed  in  the  last  one ;  the  last  Will  presumptively  conflicts  with 
•A£'  dispositions  of  a  prior  one.     It  is  contended  that  the  last 
VVill  was  destroyed  by  the  testator  himself;  with  the  tes- 
timony as  to  that  you  must  deal  only.     But  assuming  that  de- 
ceased did  destroy  or  cancel  the  last  Will,  I  charge  you  that 
^  previous  Will  cannot  be  set  up  but  by  revival,  re-publication. 
Tiiise  question  doubtless  involves  the  intention  of  the  testator, 
[>Qt  it  involves  something  more.     It  involves  the  question  of 
>«  /tat  amount  or  quantitjrof  testimony  is  necessary  to  evidence 
tich  intention.     YolXAMIkquire  if  there  be  three  competent 
K'iruesses  testifying  ]|||^  as  to  the  revival  of  the  prior  Will. 
<  >ur  Statute  requires  three  witnesses  now  to  every  Will. 
^';in  a  defunct,  dead  Will  be  revived  bj^WtsJlftimber  ?     I 
'liizik  not.    I  am  disposed  to  think  any  otheMrule  will  be  un- 
-afo  but  this:  to  require  every  revival  or  re-publication  of  a 
"•'voked  Will  to  be  evidenced  in  writing,  and  signed  by  him 
»v  ho  re-publishes  in  the  presence  of  three  attesting  witnesses ; 
.rid  in  the  absence  of  express  and  controlling' adjudications, 
I'harg^e- jon  that  such  a  rule  as  I  have  indicated  is  essential 
'  ^i  ve  eA?ct  to  the  spirit  of  our  recent  Act  requiring  three 
r  ncs^es.     And  such  a  rule  will  harmonize  with  the  rule  that, 
1  ^  conceded,  prevails  in  reference  to  the  re-publication  of 
\li*  of  land  in  England.     Indeed,  without  adopting  such  a 
'".  in  all  cases  of  revival  of  re-publication  of  defunct  Wills, 
zremtemt  frauds  might  be  practiced  on  testators.     Aban- 
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doned  tntention^fmight  be  resuscitated  on  light,  vague  conver- 
sations, and  a  force  and  power  given  to  them  contrary  to  their 
last  legal  authenticated  intentions."  To  which  charge  of  the 
Court,  counsel  for  respondent  did  then  and  there  except,  and 
do  now  except.  The  Jury  found  a  verdict  revoking  and  set- 
ting aside  the  probate  of  the  prior  Will  of  February,  185^. 
•  And  the  counsel  for  the  respondent  tender  this  their  Bill  of 

'Exceptions,  and  say  that  the  Court  erred :  Tirst,  in  refusing 
to  instruct  the  Jury  as  requested  by  respondent  in  his  second 
request  hereinafter  set  forth.      Second,  in  instructing  the 
Jury  ^'  that  a  later  Will  per  se  revokes  a  former  Will,  unless 
the  contrary  be  expressed  in  a  later  Will;*'  because  whilst 
this  is  true  as  a  naked  legal  proposition,  it  was  not  applica- 
ble to  the  facts  of  this  case,  there  being  evidence  before  the 
'    Jury  tlH^the  later  Will  had  been  revoked.     Third,  in  in- 
•,         structiflMie  Jury,  ^'  that  if  the  testimony  showed  a  subse- 
,'  v*-^       qnently^kde  Will,  ip^signed  and  witnessed,  that  last  Wil^ 
^       if  conmjlbig  in  its  dispositions,  is  necessarily  a  revocation 
of  a  previous  one/'  for  the  reason  given  in  the  second  speci- 
fication as  above.     Fourth,  in  instructing  the  Jury  that  the 
intention  of  the  testator  to  revive  the  Will  of  February,  1858, 
must  be  shown  by  the  testimony  of  three  competent  witness- 
es.    Fifth,  in  instructing  the  Jury  that  any  revival  or  re-pub- 
lication of  a  revoked  Will  must  be  evidenced  in  writing  and 
signed  by  him  who  re-publishes  in  the  presence  of  three  attest- 
ing witnesses. 


E.  A.  &  J.  A.  NssBiT,  k  W.  A.  qjjj^,  for  plaintiff  in  er- 
ror. 


Davis  k  L^H^ok,  Hudson  k  McKinley,  oorUra. 
By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

His  Honor  ;Tudge  Harris,  was  asked  by  the  counsel  fo! 
the  respondent,  to  charge  the  Jury  as  follows,  to-wit : 

^^  That  when  a  Will  is  traced  into  the  possesaion  of  ti 
testator,  and  cannot  be  found,  upon  diligent  search  after  U 
death,  the  presumption  of  Law  is,  that  tne  testator  desiroyi 
it  animo  revoeandi.    And  further,  ^ 

^^  That  if  the  Jury  believed,  from  all  the  facts  and  cirev 
stances  of  the  case  in  evidence  before  them,  that  th^  teatal 
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destroyed  or  otherwise  cancelled  the  last  Will  with  a  mind 
And  intention  to  revive  the  Will  admitted  to  probate,  (name- 
ly, the  Will  of  February,  1858,)  and  not  to  die  intestate,  they 
mast  find  for 'the  respondent.*' 

The  first  of  these  charges  the  Court  gave  as  requested,  the 
second  was  refused.     The  Judge  instructed  the  Jury,  that  if 
Uie  testimony  established  that  a  Will  had  been  duly  made 
and  published  in  .July,  1858,  the  provisions  of  which  were  in 
conflict  with  the  previous  Will  of  February  of  that  year,  the 
Ust  Will  was  necessarily  and  per  te  a  revocation  of  the  for- 
mer.   And  that  being  so,  the  former  Will  cannot  be  set  up 
hot  byre-publication.     '^  This  doubtless,"  said  the  Judge,  in- 
volves the  intention  of  the  testator,  but  it  does  more  ;  what 
'amount  or  quantity  of  testimony  is  necessary  to  evidence  such 
intention  ?  You  will  inquire,  Gentlemen  of  the  Jury,  Jf  there 
be  three  competent  witnesses  testifying  to  the  revival  of  the 
Gorley  Will  of  February.     The  Statute  of  Georgia  requires 
three  witnesses  now  to  every  Will.  Can  a  dead  Wui  be  reviv- 
ed by  a  less  number  ?     I  think  not.     This  I  conoeiTe  to  be 
(he  only  safe  rule,  namely :  to  require  every  revival,  or  re- 
poblication  of  a  defunct  Will,  in  order  to  be  valid,  to  be  re- 
daced  to  writing  and  signed  by  the  testator  in  the  presence 
of  three  attesting  witnesses.     And  in  the  absence  of  express 
JnrJ  controlling  adjudications,  I  charge  you,  that  such  a  rule 
^»  I  have  indicated,  is  essential  to  give  effect  to  the  spirit  of 
oar  recent  Act,  requiring  three  witnesses  ;  and  such  a  rule 
vill  harmoniBe  with  that  which  it  is  conceded  prevails,  as  it 
respects  the  republication  of  Wills  to  land  in  England.     In- 
deed, without  adopting  such  a  rule  in  all  cases  of  revival,  or 
r<^-pablication  of  revoked  Wills,  the  grossest  frauds  would  be 
practiced  upon  testators.     Abandoned  intentions  might  be 
rtf^(i5citated,  and  a  force  and  effect  given  to  vague  desultory 
converaations  contrary  to  their  last  legally  authenticated  in- 
tentions/'   To  which  charge  as  given,  counsel  for  the  re- 
«cp<>n<lent  excepted. 

T^o  questions  are  presented  in  the  record :  JPiraty  Does  the 

r*"rroc»^on  of  the  Will  of*  July,  1858,  ipso  facto ^  revive  the 

Will  of  TebruBTj,  1858?     And  secandb/^  Is  it  competent  to 

^<>Yr  by  parol  proof,  that  such  was  the  intention  of  Lewis  P. 

inrwefU  the  testator? 

Wbeo  this  case  was  before  this  Court  six  months  ago,  it 
,  -If,  expressed  its  opinion  upon  {he  first  point  made  in  the 
.;Al  of  Exceptions. 
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It  has  been  a  long  mooted  question  whether  the  single  faet 
of  the  revocation  of  a  subsequent  Will  revives  a  prior  re^oluA 
one.     The  argument  in  favor  of  the  revival  is  this :  The  first 
Will  would  be  good  but  for  the  last  which  revokes  it,  and  to 
last,  being  itself  afterwards  revoked,  becomes  a  nuUii^hi 
no  efiect  whatever,  and  of  course  leaves  the  prior  Willtari- 
footed.     And  it  is  analogized  to  the  case  of  a  Statute  revived 
by  the  repeal  of  another  which  had  repealed  the  first.   Sach 
is  the  rule  of  the  Common  Law  in  the  case  of  Statutes,  bot 
the  Civil  Law  is  different,  and  bo  is  the  good  reason  of  the 
thing  different.     When  a  principle  is  sound  it  ought  to  k 
carried  to  all  strictly  analagous  cases,  unless  stringent  aa- 
thority  forbids;  but  if  the  principle  be  unBOund,  analogy 
ought  not  to  be  allowed  to  carry  it  to  a  single  case  beyond 
the  imperative  demands  of  authority — the  cases  in  yftix^  \^ 
has  becte  already  planted  by  decisions.     Then  is  it  a  sound 
logical  principle  that  a  Statute  is  revived  by  killing  the  8ti\- 
ute  which  had  previously  killed  the  first  ?     Is  a  dead  man  re- 
vived by  killing  his  slayer  ?     Is  not  the  result  rather  tlna: 
Whereas,  you  had  at  first  but  one  dead  man,  now  yon  hare 
two  ?     But  this*  is  itself  but  an  analogy,  and  analogies  ate 
often  fallacious  from  want  of  exact  parallelism  in  the  two  ca- 
ses.    Take,  therefore,  the  case  before  us ;  here  are  two  Wills 
of  different  dates  and  inconsistent  provisions,  and  the  last  one 
in  point  of  date,  is  confessedly  revoked,  which  lof  these  pa- 
pers, or  does  either,  show  the  Jinal  testamentary  min&  oi  t^ 
testator  ?     I  wsay  neither  does.     The  last  one  does  not,  as  ^ 
admitted  by  every  body ;  for  it  is  expressly  revoked.   Ho* 
is  it  with  the  first  ?     That  contains  what  was  onee  his  mind, 
but  we  know  that  he  changed  that  mind  when  he  mode  the 
last  one.     How  do  we  know  that  he  ever  reverted  to  it  ?   I^ 
is  said  that  he  changed  again  when  he  revoked  the  laat.  Tte 
is  true,  but  to  what  did  he  change  ?     The  case  is  this :  He  htc 
a  scheme  and  abandoned  it  for  another,  and  thus  abandons 
the  second.  All,  so  far,  is  clear  and  satisfactory,  but  can  T^ 
go  further  and  say,  that  when  he  abandons  the  last  he  retan 
ed  to  the  first  ?    If  these  two  schemes  comprehended  oil  ^ 
possible  dispositions  of  his  property,  then    the  eoncln^ 
would  be  a  logical  one,  that  when  he  abandoned  the  onej 
returned  to  the  other.     But  when  the  number  of  possO 
schemes  in  every  case  is  legion,  you  cannot  Bay  that  beoi^ 
he  has  departed  from  any*  one,  you  know  his  mind  kas  selV 
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apon  any  other  particular  one  out  of  that  infinite  number. 
lie  whole  fallacy  lies  in  assuming  that  the  two  papers  ex- 
h\uA  the  subject.     It  seems  to  me  that  the  abandonment  of 
aoj  one  scheme  does  not,  of  itself,  afford  the  least  indication 
in  favor  of  any  other  particular  one  out  of  an  infinite  number. 
Then  it  cannot  be  said,  as  the  third  charge  declares,  that  the 
probate  of  a  will  cannot  be  defeated  or  revoked  by  proof  of  a 
later  inconsistent  Will,  unless  the  last  one,  itself,  goes  to  pro- 
hu.    The  question  on  a  probate  of  a  Will,  is,  whether  the 
paper  propounded  contains  the  final  testamentary  scheme  of 
the  fftjtetor  ?     If  it  does  not,  it  is  not  his  Will,  and  any  pa- 
per which  shows  that  though  the  paper  propounded  was  once 
ViB  WiD,  it  had  ceased  to  be  so,  would  defeat  the  proposed 
probate  without  re-butting  proof,  whether  such  later  paper 
^^  it  itself  offered  for  probate  or  not. 

It  must  be  conceeded  that  there  is  much  Law,  especially  in 
the  text-books,  from  the  decision  by  Lord  Mansfield  in  Gla- 

in  1770,  down  to  1 


2ier  V9.  CHazier,  4th  Burrows 
Victoria  eh.  26,  §  22,  adverse 


to  the  doctrine  held  by  this 
Court  in  this  case  last  November.  Still  the  rule  as  laid  down 
^J  the  King's  Bench,  was  often  doubted  in  England,  and  ex- 
prmly  denied  to  be  Law  by  many  Judges,  and  to  settle  this 
vexed  question,  the  British  Parliament,  at  the  period  indica- 
^  above,  passed  a  Statute  declaring  that  "  No  Will  or  codi- 
cil or  any  part  thereof,  which  shall  be  in  any  manner  revok- 
^  fihalJberevived,  otherwise  than  by  a  re-execution  thereof, 
inat  ia,^, A  iratuig  fuHy  attested,  of  by  a  codicil,  in  manner 
iiehin  before  required,  and  showing  an  intention  to  revive  the 
<ame." 

U  being  admitted  that  Wills  to  land  could  not  be  revived 

"^  parol  in  England  since  the  enactment  of  the  Statute  of 

^  raudi,  and  the  Act  of  January,  1832,  having  put  Wills  of 

personalty  or  Wills  of  land  and  personalty  on  the  same  foot- 

•^g  M  Wills  of  land  by  the  State  of  Frauds,  as  to  making  re- 

►•ocarion  and  re-publication,  we  think  it  best  to  affirm  in  toto 

the  jadgment  of  our  learned  brother,  there  being  no  binding 

'^itboritr  to  the  contrary.     And  calculated  as  iti&to  subserve 

:nri  enforce  the  tenor^and.fipiziii)£imr.  oxn  Legialation,  and 

■  gire  to  our  people  the  full  benefit  of  the  two  hundred  years 

fperienee  of  the  Mother  Country,  as  embodied  in  the  late 

•  H  which  we  have  quoted,  is  it  not  the  dictate  of  wisdom  to 

'?in  in  this  State  where  they  have  ended  in  England  ?     We 

•'  Ilk  so. 
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and  evidence.  The  Jury  found  for  the  plaintiiT  five  hundred 
dollars;  whereupon,  defendant  filed  her  bill  of  ezceptioDs, 
assigning  as  error  said  charge. 

1st.  In  excluding  from  the  consideration  of  the  Jury  im- 
portant testimony  as  to  the  character  in  which  plaintiff  ren- 
dered the  alleged  services,  whether  as  a  hireling  or  as  a  friend 
and  relation,  without  intending  or  expecting  to  charge  there- 
for. 

2d.  In  excluding  from  their  consideration  the  proper 
amount  of  compensation  for  said  services,  if  he  were  entitled 
to  compens/ition  at  all. 

8d.  In  excluding  from  the  consideration  of  the  Jury  the 
question  as  to  whether  the  remarks  proven  to  have  been 
made  by  testator  were  to  be  considered  as  words  fmparting  a 
gift  fr  bequest,  or  a  contract  and  legal  liability. 

4th.  In  expressing  an  opinion  upon  the  value  to  be  pat 
upon  the  evidence  in  the  case. 

Wm.  M.  Reese,  for  plaintiff  in  error. 

Sam.  Barnett,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

After  referring  to  the  testimony,  Judge  ThomjlS,  in  con- 
clusion, said  to  the  Jury:  '^  Therefore,  I  charge  you  that  if 
you  believe  the  evidence  of  Gull  and  also  of  Smith  aad  Cha- 
fin,  you  ought  to  fipd  a  verdict  for  the  plaintiff  for  the  sum 
of  five  hunored  dollars,  with  interest  from  the  time  the  ser- 
vices were  fully  completed  and  ended." 

It  is  complained  by  counsel  for  the  defendant  below,  thai 
the  foregoing,  as  well  as  other  portions  of  His  Honor^ 
charge,  are  violatory  of  the  Act  of  1850,  which  makes  it 
lawful  for  the  Judge  to  express  or  intimate  to  the  Jury  wl 
has  or  has  not  been  proved  in  any  case,  {^obb^  462.) 
would  seem  that  the  learned  Judge  had  expressed  a  pi 
decided  opinion,  that  the  special  contract  set  up  by  the  pk 
tiff  had  been  fully  proved  by  thq  witnesses  who  ^ere  sw| 
upon  the  trial,  and  that  it  only  remained  for  the  Jury  to 
tie  in  their  own  minds  whether  or  not  Gull,  and  Smith, 
Chafin  were  to  be  believed, 
*  I  would  merely  add,  that  no  one,  so  far  as  the  record 
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closes,  doubted  the  varacity  of  the  witnesses ;  and  the  only 
question  made  was,  Had  they  made  out,  by  proof,  the  special 
eoQtract^  namely :  that  the  plaintiff  was  to  get  five  hundred 
dollars  for  nursing  the  deceased  during  his  nine  days  of  tU- 
nefisf 
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i.  Oaao  iodictmeat  for  malicious  iiii»chie/  ia  shooting  a  mule,  it  is  a  good  de- 
feoMto  show  that  the  ^bootiog  was  done  with  the  motive  of  protecting  the 
crop  of  the  aocased,  and  not  from  either  ill-will  to  the  owner  or  cruelty  to 
Ibe  animal ;  and  it  is  the  line  of  this  defense  to  show  that  the  mule  was  in 
the  corn-field  of  the  accused  at  the  time  of  the  shooting ;  and  the  etidence  '^ 
f&mriiig  him  to  bare  been  there  is  corroborated  by  proof  that  he  bad  ail  b«bi- 
laal  procKvity  towards  such  mischief,  and  was  hard  to  be  restrained  from,  it. 

Indictment  for  Malicious  Mischief,  in  Warren  Superior 
Ootrt.    Tried  before  Judge  Thomas,  at  April  Term,  1860. 

The  plaintiff  in  error  was  indicted  for  malicioos  misoluef, 
in  the  shooting  and  killing  a  mule  belonging  to  John  T.  Ba- 
ker. 

Dt.  Baksb,  the  owner  of  the  mule,  testified :  That  defend^^ 

ant  told  him  that  he  shot  the  mule  some  time  last  summer ; 

s^  he  shot  him  for  getting  into  his  corn-field,  and  while  he 

wis  in  the  field.     The  mule  was  worth  one  hundred  dollars ; 

the  mile  was  shot  in  his  hind  parts  ;  was  brought  home,  and 

died;   the  only  corn-field  defendant  had  adjoined  witness* 

farm,  and  was  separated  from>it  by  a  fence;    one-half  tKe 

fence  witness  was  to  keep  up,  and  Wright  the  other  half ;  in 

the  spring  defendant  came  and  complained  that  the  mule  had 

Aeen  in  hi^  field ;    witness  promised  to  keep  him  up  if  he 

eonld;  the  mule  was  a  stud  mole. 

Here  the  Sute  cloeed. 
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Evidence  for  Defendant. 

JoBL  W.  GuMN  testified :  That  be  heard  a  oonvereatioiL  be- 
tween Dr.  Baker,  the  prosecutor  and  owner  of  Uie  mule,  and 
Wright  Wt  summer  or  fall ;  in  that  conversation,  Wright  told 
Baker  that  he  shot  the  mule  in  his  corn-field,  and  asked  Uie 
Doctor  if  he  did  not  tell  him  to  shoot  him  if  he  got  in  his  field 
an  J  more  ?  Dr.  Baker  said  he  did ;  he  did  not  tell  him  he 
could  shoot  him  if  he  dared,  or  if  he  did  shoot  him  he  woald 
run  the  law  on  him,  or  any  thing  of  that  kind,  that  witness 
heard ;  don't  think  he  did ;  believed  he  heard  idl  that  was 
said. 

Defendant  then  proposed  to  prove  by  several  witnesses  the 
character  of  the  mule ;  that  he  was  an  unmanageable,  plan- 
derins  animal,  not  subject  to  ordinary  control,  and  given  to 
breakmg  open  stables,  and  tearing  down  and  jumfung  fences, 
&c.  The  Court  repelled  this  evidence,  and  counsel  for  de- 
fendant excepted.     Here  defendant  closed. 

Dr.  Baker,  recalled  by  the  State,  testified :  That  the  con- 
versation which  Gunn  speaks  of,  is  the  same  witness  referred 
to  upon  his  first  examination ;  it  may  have  occurred  as  Mr. 
Gunn  says ;  he  don't  recollect  then  telling  Wright  that  he 
told  him  to  shoot  the  mule  if  he  dared ;  was  vexed,  and  sup- 
poses Mr.  Wright  was,  at  the  time ;  never  save  him  permis- 
sion to  shoot  the  mule ;  when  he  complained,  1m  said  if  the 
mule  got  into  his  field  again,  or  if  witness  did  not  keep  him 
away,  he  would  shoot  him,  and  I  told  him  to  shoot,  him  if  he 
dared,  and  I  would  prosecute  him.     This  was  all  that  occur- 
red. 

Upon  this  testimony  the  case  was  submitted  to  the  Jtur^, 
who  returned  a  verdict  of  guilty;  whereupon,  defeadant 
moved  for  a  new  trial,  upon  the  following  groandat 

1st.  Because  the  Court  erred  in  rejecting  the  jteatimony  of 
the  witnesses  proposed  to  be  introduced  as  to  the  habits  and 
eharacter  of  the  mule. 

;  2d.  Because  the  verdict  was  contrtf y  to  Law  and  the  e^i* 
dence,  and  the  charge  of  the  Court,  and  is  strongly  and  de- 
cidedly against  the  weight  of  evidence. 

8d.  Because  of  the  newly  discovered  testimony  of  Jaioe^ 
B.  Gunn,  to  the  effect  that  Dr.  Baker,  the  proaecator  ^nj 
owner  of  the  mule,  after  he  was  shot,  told  said  vitnesa  ^kaJ 
Wright  had  shot  his  mule,  and  that  he  told  him  to  do  i^  if  lU 
troubled  him  any  more,  and  was  glad  that  he  had  done  iu.      I 
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Th^  Court  refused  the  motion  for  a  new  trial,  ail^ 
uX  excepted,  assigning  said  refusal  as  error« 

Wasdsn  k  Nblms,  for  plaintiff  it  error. 
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JoHjR  C.  BuBCH,  SoL  General,  and  Akebman,  contra. 

B)  Ae  OouH, — SxBFHBNS,  J.,  delivering  tlie  opinion. 

We  think  the  proposed  evidence  of  the  mule's  thievish  and 
Q&manageable  character  was  improperly  rejected.     It  was 
fflstj^risl,  hj  war  of  support,  to  the  othei^  evidence  whieh 
ibowed  that  Wright's  motive  in  shooting  the  mole,  was  a  de- 
nre  to  protect  his  crop*  and  not  either  ill-will  to  the  owner  or 
oradtj  to  the  mvle.    The  whole  evidenoe  against  Wright  was 
\m  OWE  adoiiaBi<»i  thai  he  had  shot  the  mule.    This  a&iission 
^  coupled  with  a  statement  that  he  had  shot  him  to  ke^ 
Ibb  out  of  his  corn-field,  and  that  the  mule  wa$  in  hi$  JUla 
vi«n  he  shot  Um.    Now,  the  truth  of  this  statement,  that  the 
aile  Wis  in- hifl  field,  was  most  material  to  his  defense,  and 
de  fset  that  the  mule  had  a  proelivitjr  for  being  in  sooh 
pliMSi  ind  was  bard  to  be  kept  out  of  them,  supported  the 
F^Uitv  of  the  Statement.    If  the  mule  rtalljr  was  in  his 
"^U  u  he  asserted,  the  fact  very  powerfully  supported  hie 
^^^  assertion  tliat  his  motive  in  shooting  was  the  proteo^ 
tioQ  of  lu8  tfop.     The  question  to  be  tried  was,  not  whether 
I*  ^^juttijled  in  shooting  the  mule,  but  whether  his  motive 
m  ihootiag  was  maUeiauif    The  question  of  ^justificatioB 
^^  be  the  iasoe  in  an  action  for  damages  against  him,  but 
^  this  iadietmeiit  the  issue  was,  malice  or  no  malice.    If  he 
^t  from  the  motive  of  protecting  his  crop,  and  not  from 
flther  BI*iriII  to  the  owner  or  cruelty  to  the  animal,  his  mo- 
tive mu  not  m4Mnau9i  whether  it  was  justifiable  or  not,  and 
^  Mt  was  not  malicious  mischief*    I  will  add,  that  with  this 
▼i«v  of  the  Lawy  I  think  the  v^ict  of  guilty  is  ttnsupporte4 
^J  <ke  efidaaee.     The  Court  did  not  consider  this  view  of 
the  ess^  and  I  epeak  only  for  myself  in  expressing  the  opin- 
ion thai  the  evidenoe  is  not  sufficient  to  support  a  conviction. 
"^  frets  aU  seem  to  me  to  point  to  the  motive  of  protecting 
Ae  orop^  and  not  at  all,  (h*  very  slightly  if  at  all,  to  any  ill* 
^  to  the  owner,  or  cmelty  to  the  mule. 

Judgment  reversed. 
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SHIRLEY  V*.  PRICE  et  at 

I.  Ao  appeal  thas  entered  upon  the  Minutes  of  the  Justice*!  Court  \%  «\ift- 
cieat :  '^  I  stand  security  on  the  appeal  of  the  above  stated  case,"  the  esse 
being  stated  and  the  namvof  the  party  aigtied  thereto; 

%  It  is  proper,  if  no^  positively  required  by  the  true  construction  of  the  Act 
ol'  181t,  that  i^arttes  in  the  Jtt«ioe'a  Oouri  shmild  tefttUy  prally  when  prov- 
ing their  accounts  by  their  own  oaths,  and  be  subject  to  cross-examination 
hy  their  adversary.  '  ' 

Gertiorftti,  in  Habersham  Superior  Court*  Deebnan  by 
Jodge  HuTCHiNS^  at  Oetober  Torm,  1859. 

Thh  was  a  certiorari  sied  out  bj  Vff*  C.  and  A.  Prioe,  to^ 
correct  oertain  errors  alleged  to  have'  b«eA*«oniiiiitted  in  a 
Justice  Court,  in  a  cause  therein  pending  by  petilioqerB  for 
certiorari,  against  John  Shirley.  Plaintiff 'a  action  was 
brongfat  on  a  note,  and  Shirley  pleaded  a  set^eiF. 

'  'Upon  the  first  triAl  before  the  Justiee,  th^r^  was  a  jodg* 
laent  f ov  the  plaintiff;    whereupon,  defendant  appetfled^- 

'  The  first  eiTor  alleged  to  have  been  ootnmltted  by  the  Jni^ 
t)ee  CrOtnrt,  wae  the  refosai,  upon  notion,  to  disaitss  the  ap- 
peal, upon  the  ground  that  appellant  bad  not  given  the  bead 
and  security  required  by  Law.  There  wbb  siinply  an  entry 
on  the  Minutes  that  the  defendant  had  paid  the  cost,  imd  the 
following:  ^*I  stand  security  on  the  appeal  of  tbe  ai>aY« 
stated  ease."^  (Signed)    "BEVERLY  SHIRLEY." 

'  The  second  error  complained  of  was,  that  after-  defendasKt 
bad  proven  his  set-off  by  his  own  oath  or  affidavit^  plaintiffs 
were  not  allowed  to  cross-examine  him.      The  Jastioe^   in 
tbeir  answer  to  the  certiorari,  on  this  part  of  the  eaae,  say: 
^^that  about  the  time  tbe  argument  dosed,  pkintifls'  attorney 
objected  to  defendant's  aflSdavit,  on  the  ground  that  he  haid 
^t  been  turned  over  to  him  for  crues-exaaiitkatio&/'  and  tW^ 
Overruled  the  objection  on  the  ground  that  it  eaane  too  hate. 
Upon  hearing  said  certiorari,  the  presiding  Jndge  of   the 
Superior  Court  (Hutchins)  sustained  tbe  same,  and  aet  m^ide 
tbe  verdict  in  the  Justice  Court,  on  both  tbe  groan^a 
in  the  petition  for  certjiorari,  to*witc  that  no  bm&.4rajr 
and  security  gfven  by  tlie  app^Uant^  as  required  by  Ij^^bt    i 
cases  of  appeal,  and  that  plaintiffs  were  not  allowed  .to 
examine  defendant. 
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To  which  iecishm  cotirwel'  for  Shirley  excepted, 

C.  ff.  StrrroN,  for  pla^intiff  In  orror. 

William  T.  Orato,  contra. 

Sy  the  (hurt. — LxTM PKiw,  J.,  delivering  the  opinion. 

It  18  Qnneeessaty  to  repeat  what  had  bMm  frequ^lrly  44^ 

cHei  by  this  Goort,  that  it  is  otily  neeet^Ar^  for  tiie  (EPecttrtf^: 

lod  tiot  the  patty,  to  sign  the  appeal.    Ifeither  it  there  a 

hoi  required  by  the  Statnte.  -       '     v 

Here  Beverly  Shirley  enters  into  a  recoglxifanoe  upon  t&e 

Mbotes  of  the  Oourt,  as  follows  :    ^  I  stand  seearity  oti  tfa(» 

^ed  of  the  above  stated  case,*'  his  name  being  signed 

thereto,  which  is  to  this  effect  t  I  stand  security  for  the  evenV* 

nt  coflta  and  condemnation  money  in  the  above  case.  '  Had 

the  miit  tehninated  against  the  defendant  instead  of  his  favor? 

M  toy  one  doabt  bat  that  Shirley  would  have  been  hela 

lisUe  ?   For  myself,  I  am  clear  that  the  Justices  of  the  Peace 

^cre  right  in  refusing  to  dismiss  the  appeal.     If  it  had  been 

^]ttdged  to  have  been  defectively  entered,  there  can  be  no 

doubt  hot  that  it  was  amendable. 

As  to  the  other  point  in  the  case,  our  opinion  is,  that  the 
^^^^T  practice  would  be,  under  the  Act  of  1811,  to  require 
the  ptrtj  in  the  Justices'  Court  to  make  the  preliminary  oath 
•in  vritiogy  tiiat  he  or  she  has  no  other  evidence  whereby  to 
establish  their  account,  except  by  their  own  oath;  and  then 
^  testify  orally  like  any  ^h#r  witness^  md  be  subject  to 
crott^xamiuation  at  the  instance  of  their  adversary.  It  will 
^tt^  Mbserve  the  ends  of  justice.  Indeed,  we  are  satisfied 
thse  it  ii  the  true  construction  of  th^  Statute. 

The  Act  passed  in  1827,  in  favor  of  non-resident  plaintifllh, 
/srorstfcis interpretation:  It  recites,  that  the  practice  pur- 
sued ia  Jostioes*   Courts  of  requiring  open  accounts  to  be 
profea  ia  spra  Coorl^  isi  order  to  make  them  evidence^  ia,  in 
<^*^  of  aea^asident  plaiatift,  highly  inoonvenient;    and 
heaeef  itprorides  that  where  the  debtor  has  removed  to  an- 
^er  eouty,  that  the  aeceuttt  may  be  proven  by  a  written 
tfidavU  aathorized  to  administer  on  oath;    and. "vf hen  ai 
proven,  diall  be  receive^  ^^  evidence  upon  the  trial  of  the 
^ft,  as*lbOttgli  the  saoie  had  been  proven  in  open  Court 
:<>>6i,  649.) 
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Bat  the  diffiovltj  )i«ro  i8|  aot  id  mnoh  tbat  thf  obj^o»or 
die  plaintilf  to  tlie  mode  in  which  the  defendants*  set^of  iru 
proredi  oome  too  late— ^being  at  the  c)oae  of  the  argmaiBiit^^t 
aa  it  is  stated  in  the  retnrn  of  the  MaffigtrateSy  tiiere  is  no- 
thing practical  in  it.      In  other  words,  it  haa  no  pohi 
^^  About  the  time  the  argument  closed/'  sajs  the  JoBkieeii 
^^plaintiff's  attomev  objected  to  the  defendaints'  affidarit,  on 
Ike  ground  that  he  had  not  been  turned  over  to  him  for  orofls* 
examinatioD."    ^e  mads  no  objeotion  to  the  affidarit  wben 
read.    He  did  not  applj  to  cross-examine  the  party,  eith^  at 
tke  proper  time)  or  eyen  when  this  eleventh  hour  ooni^aiat 
was  made.    What  error  was  there  committed  b^  the  Court  to 
wkioh  anT  exception  was  taken  ?    Had  application  been  msie, 
even  at  that  late  stage  of  the  casci  to  cross^interi ogste  thf 
jrfendanty  there  is  nothing  from  which  wa  may  infer  ihs^t  lbs 
permission  would  not  have  been  allowed. 

We  think,  therefore,  that  the  Court  below  erred  in  auatuai 
taining  the  certiorarii  and  that  the  judgment  in  the  Jostices' 
Coort  should  stand. 
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GRIMES  v».  RBB8S  *  LINTOH. 

U  UoUqaidftlod  dtonafi*  eavnot  ba  ple«4cd  ••  »  Mt-oC 

3.  Where  the  plaiotiff  Buet  la  the  common  Courts,  it  i»  competeAt  £br  the  ^ 
tedant  to  plead  and  prove  that  there  waa  «  special  cootrmcl,  aad  that  by 
the  breach  thereof  the  plaintiff  has  demnifled  the  defendant  in  nn  amoasi 
more  than  the  plaintiff  claims. 

^  Where  the  same  oonfract  lays  mntnal  dnties  and  oblifntfcMis  <m  the  tvo 
paltiee,  and  one  seeki  a  ivmedy  for  a  breaoh  of  dnty  bf  iIa  Moond^  tbe 
other  may  meet  the  demand  by  a  claim  flir  n  breach  of  doty  mgmimat  the  Sra- 

Oomplainty  fai  Hancock  Superior  Court.     TrM   befoie 
Judge  Thomas,  at  OctoW  Term,  1859. 

This  was  a^^  aoti^  brought  by  jpteese  k  JmUm^  Ware* 
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Qrimes  «f.  Reatt  6c  Linloa* 

h«Qw  uki  ComiDiaeioQ  Merohanto,  of  the  city  of  Apgoala^ 
anmst  Franees  A.  Grimes,  administratrix  of  the  estate  of 
Tmm  C.  Orimes,  deceased^  to  reoover  the  balimoe  duo  i>n 
ao  aocoont,  principally  for  money  paid  and  advanced  to  de- 
feodajit  apon  orders  cirawn  by  her  on  plaintiffs.  The  balance, 
diimed  Wis  $1,476  50. 

!rhe  entire  aecoont  amounts  to  $8^087  41 

1857.  Jane  26.— Cr.  by  proceeds  of  58 

bales  cotton,  9^,915  81 

185T.  Dec.  80.— Gr.  by  proceeds  of  112 

bales  cotton,  93,645  10 

^$6,560  90 

Bibsee  doe  Beeae  k  Linton,  $1,476  50 

The  seoonnt  waa  made  by  defendant  after  the  death  of  her 

'  iiUcstato. 

The  defesdaot  pleaded— 

Ist.  That  she  iras  not  indebted  to  plaintiffs  as  administra- 
trix of  Thomas  C.  Grimes,  deceased,  nor  did  she  have  any 
leg&l  power  or  aathority  to  make  such  contract  as  «^mii- 
ifi^,  or  to  bind  thereby  the  estate  of  her  intestate. 

2i  That  defendant  made  a  consignment  of  112  bales  of 
eottoQ  to  plaintiffs,  who  agreed  to  hold  the  same  for  defend- 
ttt  during  the  cotton  season,  or  not  to  sell  the  same  under 
13  eents  per  pound,  and  that  they  would  make  to  her  adr. 
Tinoeoients  tnereon  upon  the  usual  commissions  of  2^  per. 
oent;  tad  that  pluntifi,  in  violation  of  this  agreement,  and 
without  the  order  or  aathority  of  the  defendant,  sold  said 
cotton  on  the  30th  December,  at  and  for  9  cents  per  pound, 
^^erebj  causing  a  loss  to  defendant  of  $1,872  60,  being  the 
^muee  between  the  sale  of  said  cotton  at  IS  cents  and  9 
cents,  and  defendant  avers  that  said  cotton  could  have  been 
sold  for  13  cents  per  pound  before  the  end  of  the  cotton  sea* 
^  son,  to-ipt :  in  the  month  of  April  after  the  sale ;  and  de- 
fendant plead  this  sum,  $1,872  60,  as  an  off-set  to  plaintiff 'a 
demaod. 

At  the  trial,  counsel  for  defendants  demurred  to  plaintiff 'a 
^^Iwnlian,  upon  the  ground  that  It  contained  no  cause  of 
action  against  the  defendant  in  her  representative  character 
at  sdministratrix  of  Thomas  C.  Grimes,  but  that  the  de- 
n^d,  V  any  existed,  was  against  her  indtvidually. 
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'  *Th6  presiding  Judge  overruled  the  demurrer,  and  defend- 
ant excepted.         '        ' 

Counsel  for  plaintiff  demurred  to  the  second  plea  of  de- 
fendants' aboVe  stated,  and  moved  that  it  be  strieken,  upon 
the  ground  that  the  demand  therein  pleaded  w^  for  unliqui- 
dated damages,  and  insufficient,  in  I^w,  as  a  plea  of  set-off. 

The  Court  sustained  the  demifrrer  and  ordered'  the  plea  to 
be  struck  ;  to  which  decision  defendant  excepted. 

Wasden  &  Nblms,  and  Fullek,  for  plainti^  in  error. 

MiliES.W.  Levhs,  contra. 

.  By  the  Court. — Lumpkin,  J.,  delivering  the.opirdon. 

This  is  the  usual  action  brough't  by  factors  for  over-ad-  . 
vances  made  to  a  customer. 

The  defendant^  by  her  plea,  8.ets  up  a  special  contract,  by 
#htch,  in  consideration  that  she  would  store  Her  cottpn  with 
the  plaintiffs,  they  agreed  to  withhold  the  cotton  from  the 
market  fbr  the  year,  or  one  entire  cotton  season,  unless  or- 
dered to  sell  within  that  time.     The  plea  'further  dii&rges, 
that  In  pursuance  bf  said  agreement,  she  stored  a  Idrge  dnan- 
tity  of  cotton,  to-wit:  one  hundred  and  twelte  bales  With  the 
plaintiffs  in  the  fall  and  winter  of  1857;  which'  they  fiSld  in 
the  month  of  Deceriiber  of  that  year;  whereas,  by  keeping 
badt  the  cotton  till  April  foltowing,'upward3  of  eighteen  nttn- 
dred  dollars  more  could  have  been  realized  upOn  it*,  wWcli 
^%e  pleads  as  a  set-off  to  the  plaintiffs'  demand,  and  cl^ms  a 
jtidffmint  for  a  balance.  '      ' 

The  Court  decided  that  the  defendant's  claim  for  iBili(|iu- 

dated  damages,  resulting  from  the  breach  of  the  spe<^f  con- 

fract,  cannot  be  pleadea  to  the  suit.    And  viewed  i^  K  plea 

of  set-off,  tKe  Court  was  right.    'Had  this  plea  of  >  Special 

.    contract,  however,  been  stated  withBufficientcertaintv,\ro«itr 

^  ft  not  have  defeated  the  plaintlffi*  action  ?    What  ngbt  fc 

*    thev  to  sue  upon  a  common  count,  provided  there  W9^  ft  ^>e 

Cidf  contract,  the  non-observance  of  which  'had  ditisecr  i 

greater  loss  to  her  than  the  benefits  conferred  by.the'pl^^ 
ffs  ? 

Why  would  not  the  doctrine  of  recdupment  ipjjgiy  ftl  s\ic^ 
a  case  ?    Where  the  same  contract  Hys  mt^naF'atidba    an 
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obligations  on  th6  two  parties,  and  one  seeks  relbed;f  tor  the 
breacirof  duty  W  the  second,  the  second  meets  the  demand 
by  a  cfaim  for  a  breach  of  dnty  against  the  first.  (2  Panon^t 
on  GtnUraetBy  247.) 

In  a  note  to  the  text,  the  author,  Mr.  Parsons,  says  i 
'*The  doctrine  of  reconpnuent  is  not  a  new  one  iik  the.  Com- 
mon Law.  It  was  formerly  nsed  to  signify,  and  does  now  in 
m&Qj  Conrts  and  decisions,  a  right  of  d^dnctioti  from  the 
amonnt  of  the  plaintiff's  claim,  either  from  part  payment  m* 
drfedive  performance  of  eotUraet  on  the  part  of  tktpldintlff^ 
or  from  any  analogous  fact." 

Thas  it  will  be  perceived  that  the  distinction  between  al<* 
lowing  a  certain  defense  by  way  of  set-off,  and  recoupment, 
is  dear  and  well  defined. 

fiat  the  difficulty  in  this  case  results  from  the  uncertainty 

in  the  defendant's  plea,  or  rather  pleas,  for  there  are  four 

filed.    Neither  of  the  pleas  tak^n  separately  nor  all  together 

constitute  a  good  defense  to  the  action.    It  is  no  where  stated 

when  the  contract  relied  on  by  Mrs.  Grimes  was  made;  and 

in  the  defense  set  up,  Huch  an  allegatioii  Was  essential.    Why 

select  April,  1858,  as  the  time  when  the  cotton,  if  kept, 

could  have  been  sold  at  the  largest  profit?    Was  that  within 

the  twelre  months  from  the  date  of  the  contract,  or  was  it  at 

Its  tennmation  ?     If  the  contract  was  made  as  far  back  as 

April,  1887 — a  fact  hardly  to  be  supposed — ^Upwards  of  eleren 

hnndred  dollars  of  the  plaihtifib'  demand  baa  accrued  before 

that  time.    And,  to  say  nothing  of  the  want  of  considera-* 

tion  in  this  contract,  so  far  as  these  previous  advances  and 

paYm^nts  were  concerned,  it  is  no  where  directly  and  d^is^. 

tinetly  iverred  that  the  subsequent  agreement  included  tlis 

past  or  executed  consideration.     To  show  the  importance  of 

ascertAbing  clearly  from  the  answer  when  this  contract  was 

iftade,  it  may  be  pertinently  asked,  does  it  affirmatively  ajy- 

pear  that  it  was  to  have  been  executed  within  twelve  mbntfo' 

from  its  date  ?     And  if  not,  is  it  valid  under  the  Statute  of 

Frands  ?   !fiie  plea  lacks  certainty.     It  is  inferential  only, 

to  88J  the  jpoet  for  it.    Indeed,  the  mattets  are  so  mixed  up, 

that  it  docs  not  very  satisfactorily  appear  whether  the  sale** 

•Jf  the  cotton  on  the  30th  of  December,  1857,  was  to  bcf 

treated  as  a  breach  of  a  special  contract,  or  a  violation  of 

orders  respecting  the  produce.     And  these,  in  their  legal  ef-"* 

fccts  and  consequences,  would*  constitute  veiry  different '  de^ 

fences. 
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Upon  tlie  whole,  as  the  affinoance  of  th»  jadgmeut  will 
onlj  force  the  defendant  to  resort  to  an  independezit  suit 
against  the  phiintifis  to  establish  her  opposing  claim,  we  are 
not  inclined  to  strain  too  far  the  rules  of  pleading  to  prereiit 
the  necessity  of  this  course.  When  we  consider  that  tbe 
Constitution  entitles  a  defendai^t  to  be  sued  in  his  own  counlT, 
the  doctrine  ot  set-off  or  recoupment  even  operates  prejuu- 
ci^y  to  him,  and  the  Courts  should  not  stretch  It  beyond  \te 
legitimate  bounds.  The  plaintifis  sued  Mrs.  Grimes  in  Htn- 
cook ;  let  her  institute  Jher  action  against  them  in  Bidunond. 


*    T* 


BRAWNBB  we.  BELL. 

U  A  mw rM  woawt  has  the  rtfbt  to  ilisniMi  li«r  bill  io  ChMoory  i»  telKMt 
to  htr  My«r»|e  ostUo,  •fatost  tb«  wiab  of  bor  a«x(  frieBiL 

Ia  ^Qoitw;  in  Elbert  Superior  Court.  Decisian  by  the 
Honorable  Thomas  W.  Thomab,  presiding  Judge,  at  March 
TerpSi  I860. 

Mrs*  Elizabeth.  E.  Brawner,  b^  her  next  friend,  Thorns^ 
Bell,  filed  her  bill  in  Eauity  against  her  husband,  Benaji^ 
H.  Brawner,  praying  that  he  might  be  removed  from  his 
trusteeship  of  certain  property  belonging  to  her  as  ceMiui  gtu 
tnutf  and  that  a  receiver  oe  appointed  to  talce  possession  and 
oontrol  of  the  property  (negroes)  durinjz  the  litigation  and 
Witil  another  trustee  was  appointed.     The  bill  cbarged  that 
ooinplainant  and  her  husband  had  resided  in  tka  state  ot 
AlaBama,  but  that  owing  to  his  violence,  cruelty  and  drunk- 
enness, she  had  been  compelled  to  leave  him  and  return  to 
her  friends  in  Elbert  county,  Greorgia,  and  that  she^  brought 
said  negroes  back  with  her ;  that  amce  her  return  to  Elbert^ 
said  Benigahi  her  husband,  has  pursued  her  and  lurks  arounc 
the  neighborhood,  seeking  to  seise  and  carry  off  to  Alabam^ 
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aid  negroes.  The  bill  prayed  the  appointment  of  a  receiy^r, 
and  that  defendant  be  enjoined  from  interfering  with  said 
nqfroes.  Thia  bill  was  filed  7th  October,  1859,  and  William 
T.  Yandazer  was  complainant's  solicitor.  The  Judge  to 
whom  the  bill  was  presented,  on  the  8th  October,  1859, 
granted  the  order  appointing  William  6.  BuUard  receiver, 
&Dd  ordered  the  negroes  to  be  seized  by  the  Sheriff  and  de- 
livered to  said  receiver,  which  was  done.  The  defendant, 
Benajah  H.  Brawner,  was  never  served  with  the  copy  of  the 
bill,  subpena^,  or  other  process  in  the  cause. 

On  the  5th  November,  1859,  the  said  Elizabeth  E.  Braw- 
ner filed  in  the  Clerk's  office  a  writing  dismissing  said  bill, 
ud  directing  the  Clerk  to  enter  it  as  dismissed,  She,  about 
the  same  time,  presented  a  petition  to  the  Judge  at  Cham- 
bers, praying  that  said  bill  should  be  dismissed,  and  that  her 
hosband  should  continue*  and  remain  as  trustee.  She  stated 
in  her  petition  that  she  and  her  husband  had  become  recon* 
ciled  to  each  ot&er;  that  he  had  returned  to  Alabama  and 
porchaaed  a  fana  there,  and  that  she  desired  to  go  and  live 
with  him,  and  that  they  should  have  the  use  and  services  of 
the  n^roes,  which  were  essential  to  her  comfort.  She  pray- 
ed that  the  order  appointing  the  receiver  might  be  rescinded ; 
that  the  negroes  be  restored  to  her  husband,  and  that  the 
bill  be  dismissed.  She  further  offered  to  pay  all  cost,  and 
reasonable  counsel  fees,  &o. 

The  motion  to  dismiss  was  resisted  by  the  next  friend,  Bell, 
Vid  the  presiding  Judge,  after  argument,  overruled  the  tao^ 
tion,  ana  refused  to  dismis  the  bill  or  grant  any  of  the  orders 
prayed  for. 

To  which  decision  counsel  for  Mrs.  Brawner  excepted,  and 
assigned  the  same  as  error. 

HfiSTEB  &  Akebhak,  for  plaintiff  in  error. 

^If  ike  Court. — Stb^hbks,  J.,  delivering  the  opinion. 

We  do  not  think  that  the  next  friend  had  any  right  to  pre- 
vent the  eomplainant  from  dismissing  her  own  biU.  It  was 
her  bill,  not  his,  he  being  interposed  only  to  have  a  party  re- 
sponsible for  cost.  She  offerea  to  pay  the  cost,  and  so  re- 
lieved the  next  friend  of  all  interest  which  he  had  in  the 
matter.    Her  mil  was  necessary  to  the  eommeneement  of  the 
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suit,  and  why  not  equally  necessary  (o  i^  maintenaDce? 
Courts  may  take  care  of  the  interest  o^  idiots,  lunatics  and 
minors,  against  their  wilL%  but  not  married  women.  These, 
as  to  their  separate  estates,  «ire  in  effect  femeM  sole^  with  ca- 
pacity and  wiU  which  Equity  will  not  disregard.  A  com- 
o  plainant  may  dUmias  his  bill  when  he  chooses,  provided  the 
dismissal  does  not  injure  the  other  parties.  This  lady  was 
the  real  party  complainant,  and  the  other  party  was  con- 
senting to  the  motion.  There  was  no  suggestion  o(  \v!}ysij 
to  any  body  but  herself,  and  ot  that,  she  had  capacity  to 
judge  for  herself. 

Judgment  reversed. 


TANDUZER  ve.  CHRISTIAN. 

1.  When  the  defendaot  in  execution  remains  in  the  posveMioa  of  the  laid< 
tmder  some  parol  agreemeat  with  the  piHvhaser  as  toiia  xvdampltoat  n«^«^ 
valaable  ioipfovements  thereon,  and  thv  purchaser  acfcoowledges  himself 
si^isfied  aa  to  the  manner  in  which  tha  re-payment  has  baea  arfaa^e<ii  ^^ 
tenant  acquires  a  complete  Equity  to  the  premises,  and  one  upon  which  be 
may  rely  to  protect  his  possession  against  an  action  brought  by  the  parchi^ 
ers. 

Complaint  for  Land,  in  Elbert  Superior  Court.  TnedW 
fore  Judge  Thomas,  at  March  Term,  1860. 

This  was  an  action  brought  by  William  T.  Vandnzer,  ad 
ministrator  of  Ira  Christian,  deceased,  against  Jesae  Q 
Christian,  for  the  recovery  of  a  certain  tract  or  parcel  ti 
land  situated  in  the  county  of  Elbert,  on  the  waters  of  Dt« 
Creek,  containing  one  hundred  and  six  acres,   more  or  led 

Upon  the  trial,  plaintiff  offered  in  evidence  the  followii 
testimony : 
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1st.  Ask  ejreoutioii  in  fiMror  of  Snowden  ft  Shear,  scainit 
JoBse  G.  Christian,  the  defendant,  James  Hendrick  and  Nel- 
son Borden,  iirith  a  levy  entered  thereon,  upon  the  land  in 
coAtroyersj,  dated  26th  January,  1844,  and  eale  thereof  to 
Ira  Christian,  pli^intiff's  intestate,  made  5th  Msdroh,  1844. 

2d.  A.  deed  friMn  the  Sheriff  of  Elbert  county  conyeyiBg 
5ftid  land  to  Ira  Cbriatian,  dated  5th  Marob,  l^t4,  in  which 
(he  consid^ation  expressed  was  six  dollars  and  fifty  cents. 

Sd.  RoB^T  P.  DiOK£N60N,  a  witness,  sworn,  testified : 
Tbtt  the  levy  and  deed  covered  the  land  in  dispute,  and 
that  defendant  was  in  possession  at  the  commencement  of 
thi&  action,  and  that  he  had  built  some  houses  on  the  pre- 

SUMS. 

4th.  Adkins  OaUBY  testified :  That  some  five  or  six 
jears  before  Ira  Christian  died,  he  heard  a  conversation  be- 
tween him  and  defendant  relative  to  the  land  ;  defendant  had 
heard  that  Ira  Christian  was  about  to  sell  the  land,  and  went 
to  him  and  claimed  that  he,  Ira,  should  give  him  the  prefer- 
ence o?er  any  other  purchaser;  defendant  had  lived  on  the 
land  a  long  time ;  was  living  there  prior  to,  and  at  the  time 
of  the  sale  by  the  Sheriff  in  1844 ;  Ira  Christian  died  27th 
December,  1856 ;  after  the  purchase  by  Ira  Christion,  de- 
fendant built  some  houses  on  the  land,  and  made  some  clear- 
ings and  fences;  had  built  the  house  he  lived  in. 

Evidence  for  DefendanL 

WauAU  Chbistian  testified:  That  defendant  had  lived 
on  the  land  some  sixteen  or  seventeen  years;  shortly  after 
the  purchase  by  Ira  Christian,  at  Sheriff's  sale,  witness  had 
a  conversation  with  him  about  it;  witness  asked  him  about 
^  land,  and  told  him  he  had  heard  that  he  intended  to  keep 
the  land  he  bad  purchased  at  Sheriff's  sale,  belonging  to 
vitness'  son,  Jesse  6.  Christian ;  Ira  replied,  that  he  did 
not  intend  to  keep  it,  (but  that  he  bought  it  for  Jesse ;  that 
he  gave  little  or  nothing  for  it;  thinks  he  said  he  gave  but 
six  dollars  and  a-half  for  it,  and  that  he  did  not  buy  it  for 
himsdf. 

JosspHUS  Maxwsll  testified :  That  in  the  year  1858,  de- 
fendant came  to  Ira  Christian's  house,  in  Elberton,  to  see 
about  getting  this  land  from  him ;  they  went  off  by  them- 
8el?es  and  had  a  ccmversation;    they  came  back,  and  Ira 
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Christian  asked  witness  if  he  would  settle  fifty  dollars  for 
defendant  in  their  settlement  ?  witness  replied,  "Yes;''  then 
Ira  turned  to  Jesse  and  told  him  to  go  home  and  he  would 
fix  up  the  papers  at  some  other  time;  Jesse  haddeareiBoine 
land  and  put  up  some  buildings  on  it,  but  of  no  great  Talua; 
witness  had  never  settled  the  fifty  dollars  with  Ira  Cbiistvui. 
(The  presiding  Judge  adds,  that  nis  recollection  of  Maxwell's      j 
testimony  was,  that  Ira  Christian  said:  "Joe,  will  yoa  set- 
tle fifty  dollars  for  Jesse  in  our  settlement?     If  you  will,  I      ; 
will  make  him  a  deed."     Maxwell  answered,  "Yes."    Then 
Ira  turned  to  Jesse  and  told  him  to  go  home  and  make  him- 
self easy  about  it ;  he  would  make  the  deed  and  send  it  to  him 
or  leave  it  with  witness  for  him ;  witness  stated  that  he  had  noTer 
settled  the  fifty  dollars  with  Ira  Christian ;  that  he  had  never 
had  a  settlement  with  him  or  his  estate,  but  that  he  was  wip- 
ing at  any  time  to  settle  the  fifty  dollars,  and  that  Ira  Chris- 
tian's estate  would  be  owing  witness  a  considerable  amouul 
for  building  his  house.) 

The  testimony  being  closed,  counsel  for  plaintiff  reque^^ 
the  Court  to  charge  the  Jury — 

That  the  purchase  of  the  land  by  Ira  Christian  at 
Sheriff's  sale,  the  defendant  in  execution  being  in  possession 
at  the  time,  vested  the  title  in  the  purchaser. 

Ist.  That  if  the  defendant  occupied  the  land  since  the  sale, 
holding  under  Ira  Christian,  the  title  of  the  latter  was  not 
divested  by  such  occupancy.     . 

2d.  That  any  parol  agreement  between  Ira  Christian  and 
defendant,  of  which  evidence  had  been  introduced,  for  t^e 
purchase  of  the  land  by  the  latter,  was  involved  under  the 
Statute  of  Frauds. 

8d.  That  the  Jury  could  not  consider  that  Ira  Christian 
was  paid  for  the  land  by  the  asreement  between  him  and. 
Maxwell,  as  to  the  payment  of  the  fifty  dollars  by  the  lat- 
ter, because  such  agreement  was  not  binding  on  the  partis 
under  the  Statute  of  Frauds. 

All  of  which  charges  the  Court  refused  to  give,  except  th<: 
first ;  but  on  the  contrary,  charged,  that  though  Ira  Chris 
tian  might  have  received  a  good  title  to  the  land  under  tb 
Sheriff  s  sale,  yet,  if  the  defendant  remained  in  poaeessio 
under  a  verbal  contract  of  purchase,  and  the  purchase  znone 
ha:l  been  paid  before  the  commencement  of  this  suit,  ^ 
title  of  plaintiff  thereby  divested,  and  he  could  not  recovei 
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ftnd  further,  if  the  Jnrj  believed  from  the  testimony  of  Max* 
well  that  ezily  fifty  dollars  of  the  purchase  money  remained 
mipaid  tt  the  time  of  the  coByersation  testified  to  by  him, 
voA  that  Maxwell  promised  to  settle  with  Ira  Christian  fifty 
doUars  for  defendant,  and  therefore  Ira  promised  to  execute 
a  deed  to  defendant,  such  a  promise  by  Maxwell  was  good  in 
Lav  as  a  payment  of  the  fifty  dollars,  and  the  Jury  should 
find  for  the  defendant,  notwithstanding  both  promises  were 
in  parol;  that  if  the  defendant  remained  in  possession  under 
a  verbal  contract  of  purchase,  and  the  purchase  money  had 
been  paid  and  permanent  improvements  made  by  defendant, 
that  would  give  him  such  a  title  as  would  enable  him  in 
Eqoity  to  compel  a  specific  performance  of  the  agreement, 
and  enable  him  at  Law  to  defend  his  possession  in  an  action 
of  ejectment  against  him  by  Ira  Christian  or  his  administra- 
tor; that  Maxwell's  promise  to  settle  the  fifty  dollars  was 
not  a  promise  to  pay  the  debt  of  another,  and  was  not  void 
under  the  Statute  of  Frauds ;  that  if  Ira  Christian  agreed  to 
accept  said  promise  for  payment,  it  was  a  good  payment,  or 
sneh  as  would  entitle  defendant  to  a  deed,  or  enable  him  to 
defend  this  action. 

To  all  of  which  charges  and  refusals  to  charge,  counsel  for 
plaintiff  excepted. 

The  Jury  found  for  the  defendant ;  whereupon,  counsel  for 
plaintiff  tender  their  bill  of  exceptions,  assigning  as  error 
the  charge  and  refusal  to  charge  aforesaid. 

HssTBR  k  Akbbman,  for  plaintijflf  in  error. 

Nklms,  contra. 

^y  tie  Court — ^LUMPKlN,  J.,  delivering  the  opinion. 

We  are  dear^  that  the  law  of  this  case,  upon  the  testimony, 
is  with  the  defendant,  here  and  in  the  Court  below.  The 
land  in  dispute  was  sold  in  1814.  Ira  Christian  was  the  pur- 
chaser,  at  Sheriff's  sale,  at  the  nominal  cfum  of  $6  50.  He 
stated  to  one  of  the  witnesses  that  he  had  not  bought  the 
^d  for  himself,  but'  for  Jesse  6.  Christian.  He  never  dis- 
torbed  his  posseasion  while  he  lived.  Jesse  Qt.  Christian  had 
the  house  built  on  the  land  in  which  he  lives,  cleared  land 
ttd  made  other  improvements.  Wm.  MaxweU  testifies  that 
23 
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he  was  present  in  1853  at  an  interview  betweei\  IraandJesse 
G.  Christian.  They  conversed  apart  about  the  land.  When 
thev  returned,  Ira  said  to  witness,  '^  Joe,  will  you  pav  fifty 
dollars  for  Jesse  in  our  settlement  ?"  Witness  agreed  to  do 
80.  Ira  then  turned  to  Jesse  and  told  him  to  go  Aome,  and 
he  would  fix  up  the  papers  at  some  other  time.  It  foitkT 
appears  that  the  estate  of  Ira  Christiui  will  be  owing  Max- 
well, the  witness,  a  balance  after  deducting  the  fifty  doUan 
for  work  done  by  Maxwell  for  Ira  Christian,  and  that  no  set- 
tlement has  ever  been  made  between  them. 

Jesse  G.  Christian  has  a  complete  Equity,  notwithstanding 
Ira  died  without  executing  a  deed,  as  he  promised,  and  no 
doubt  intended  to  do — ^an  Equity  fully  adequate  to  the  pro- 
tection of  his  possession  of  the  premises.  If  it  be  suggested 
that  the  purchase  money  has  not  been  actually  pud,  tbe 
ready  reply,  that  in  contemplation  of  Law,  it  is  paid,  inas- 
much as  &a  Christian  held  it  under  the  arrangement  intk 
Mr.  Maxwell  in  his  own  hands. 

We  cheerfully  affirm  the  judgment  in  this  case. 


STONE  et.  al  vs.  GREEN  et.  al. 

«  1.  Notice  to  the  husband  of  an  application  to  prove  a  Will  in  solemn  ibrm,  when 
the  wife  is  next  of  kin  to  deceased,  is  not  notice  to  her,  so  as  to  conclodeber 
in  a  subsequent  application  ti)  caveat  the  Will. 

Appeal  from  Ordinary  on  proceedings  to  probate  Will  in 
solemn  form,  in  Hancock  Superior  Court.  Tried  before  Jud^ 
Thomas,  at  April  Term,  1860. 

This  case  or^nated  in  an  application  by  Susan  G^reen  and 
her  husband,  William  Green,  to  have  the  paper,  which  ha4 
been  admitted  to  probate  and  record  in  solemn  form  of  Lai^ 
as  the  last  Will  and  testament  of  Seaton  Francis  Trawick,  de 
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ceued,  again  prc^ponnded  and  proved  in  solemn  form.  Appli- 
cants state  in  their  petition  to  the  Ordinary,  that  said  Susan 
WIS  the  only  child  of  her  deceased  father,  who  was  a  brother 
of  testator,  and  that  she  is  thus  entitled  to  a  share  of  said  es- 
tate as  heir  at  Law  or  next  of  kin.  They  farther  state,  that 
at  the  October  Term,  1859,  of  the  Court  of  Ordinary  of 
flaocoek  county,  a  paper  purporting  to  be  the  last  Will  and 
testament  of  said  Seaton  Francis  Trawick,  deceased,  was  pro- 
poanded  for  probate  by  John  Stone  and  Andrew  J.  Ray,  lega- 
tees in  said  Will,  and  said  paper  was  admitted  to  probate,  and 
letters  of  administration,  with  the  Will  annexed,  were  granted 
to  said  propounders,  who  took  charge  of  the  entire  estate  of 
deceased,  and  still  holds  the  same.  Petitioners  submit  and 
claim  that  they  are  not  barred  or  estopped  by  said  probate 
and  proceedings  in  said  Court  of  Ordinary,  because — 

1st.  They  were  not  cited  to  appear  and  witness  said  pro- 
ceedings— ^were  not  parties  thereto,  nor  present  thereat. 

2d.  That  said  Will  is  illegal  and  void  in  this  ;  that  it  pro- 
vides for  the  manumission,  indirectly  and  by  way  of  a  secret 
trost,  of  some  or  all  of  the  slaves  of  deceased. 

3d.  That  said  alleged  Will  was  procured  by  undue  infla- 
eoee  of  the  said  Stone  and  Bay,  fraudulently  exercised  over 
deceased. 

4tb.  That  at  the  time  of  the  death  of  said  testator,  and  at 
the  time  of  the  probate  of  said  Will,  in  October,  1859,  peti- 
tioners resided  in  the  State  of  Louisiana,  and  were  not  cited 
by  said  Court  of  Ordinary  to  attend  or  witness  said  probate, 
and  had  no  reasonable  notice  thereof,  or  suoh  notice  as  would 
have  enabled  them  to  be  present  with  witnesses  to  contest 
said  probate. 

They,  therefore,  pray  that  said  propounders.  Stone  and 
^y,  be  cited  to  appear  and  show  cause  ^^  Why  they  should  not 
he  ordered  to  make  proof  again  of  said  pretended  Will,  at  May 
Term  of  said  Court,  in  solemn  form,  so  that  your  petitioners 
may  be  parties,  thereto,  and  have  an  op]^ortunity  to  cross-ex- 
amine the  witnesses,  and  show  that  said  paper  is  void,**  &c. 

Upon  this  petition,  the  Ordinary  issued  a  citation  to  the 
propoonders,  to  show  cause  at  the  next  regular  April  Term  of 
said  Court,  why  said  Will,  once  before  proved,  should  not  be 
proved  again  in  solemn  form.  In  obedience  to  this  citation, 
the  propounders  appeared,  and  in  answer  to  the  same,  plead- 
ed in  bar  the  former  probate  inr  solemn  form,  and  that  mo- 
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▼ants  ii?ere  fully  estopped  and  concladed  thereby,  they  ha?* 
hig  been  legally  notified  of  said  proceedings  as  shown  by  the 
record. 

After  argament,  the  Ordinary  dismissed  the  rale,  on  the 
ground  that  it  appeared  from  the  Will,  that  said  Will  had 
been  legally  proven  in  solemn  form,  and  after  due  and  \egal 
notice  to  the  parties  in  interest  who  are  estopped  and  conclad- 
ed by  said  judgment. 

From  the  decision  of  the  Ordinary,  movants  appealed,  and  the 
cause  coming  on  for  trial  on  said  appeal  in  the  Superior  Court, 
propounders  offered  in  evidence  in  support  of  their  answer  or 
plea,  the  record  of  the  Court  of  Ordinary  and  the  jadgme&t 
of  said  Court  in  the  matter  of  the  former  probate  of  said  Willi 
which  judgment  is  as  follows : 

'^  A  paper  purporting  to  be  the  last  Will  and  testament  and 
codicil  of  Seaton  F.  Trawick,  late  of  said  county,  deceased, 
having  been  propounded  in  open  Court  by  John  Stone  and  An- 
drew J.  Ray,  two  of  the  legatees  named  in  said  written  instm- 
men  t,  who  show  the  service  of  due  and  legal  notice  to  the  Bex\o( 
kin  of  said  deceased,  to- wit:  Singleton  L.  Trawick  and  W.  X 
Green,  husband  of  Susan  F.  Green,  formerly  Susan  F.  Tiv 
wick,  and  the  due  and  legal  execution  of  said  written  instrument 
by  said  deceased,  as  his  last  Will  and  testament,  and  the  sanity 
of  said  testator  at  the  time  of  the  execution  thereof  being  fully 
established  by  the  testimony  of  all  the  subscribing  witnesses^ 
and  the  propounders  who  were  sworn  by  the  caveators.    It 
is  considered  and  adjudged  by  the  Court,  that  the  said  writ- 
ten instrument  are  clearly  proven  to  be  the  true  last  Will  and 
testament  of  the  said  Seaton  F.  Trawick,  deceased,  and  that 
as  such,  the  same  are  ordered  to  be  recorded,  and  that  &t 
caveat  filed  in  said  matter  be,  and  is  hereby  overruled/' 

Counsel  for  petitioners  moved  to  amend  their  ru\e  ii\^,V; 
striking  out  the  word  '^  again,*'  the  rule  calling  on  propoun- 
ders *^to  prove  the  Will  again  in  solemn  form/'      Th«  Co^ 
allowed  the  amendment,  and  counsel  for  proponnders  moved 
for  a  continuance,  on  the  ground  that  a  material  amieudmenx 
had  been  made,  &c.     The  Court  refused  the  motion  to  con- 
tinue, holding  the  amendment  immaterial,  and  ordered  thej 
cause  to  proceed. 

Propounders  then  offered  in  evidence  the  record  of  the  pro 
eeedings  and  judgment  aforesaid,  which  the  Court  admitte 
to  be  read  for  what  it  was  worth,  but  holding  that  it  oontaii 
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ed  DO  evidence  that  the  movants  had  been  notified  of  the  pro- 
eeedingB  and  probate  therein  contained  and  set  forth.  The 
record  being  offered  and  read,  coansel  for  propounders  re- 
qoested  the  Court  to  charge  the  Jury,  that  the  plaintiffs  or 
moyante  were  concluded  thereby.  This  charge  the  Court  re- 
Aned  to  give,  but  stating  and  holding  and  charging,  that  the 
verdict  in  this  case,  in  his  opinion,  should  be  as  follows,  to- 
wit:  ^ 

**We,  the  Jury,  find  that  there  has  been  no  probate  in  sol- 
emn form  as  against  plaintiffs ;  that  plaintiffs  are  not  estop- 
ped by  the  probate  of  October,  1859,  and  that  the  said  John 
Stone  and  Andrew  J.  Ray,  as  administrators  with  the  Will 
ainezed,  shall  proceed  to  prove  the  Will  of  Seaton  F.  Tra- 
irick  in  solemn  form,  with  cost  of  suit  in  favor  of  plaintiffs.'* 

To  all  of  which  charge,  rulings  and  instructions,  counsel  for 
respondents  excepted. 

The  Jury  found  the  verdict  above  prescribed  by  the  Court. 

Whereupon  counsel  for  respondents  tender  their  Bill  of  Ex- 
ceptions, assigning  as  error  the  rulings,  charges  and  refusals 
to  charge  as  aforesaid. 

J.  W.  Hutchison,  Cain  k  Lbwis,  A.  H.  Stephens  &  A. 
H.  EsNAN,  for  plaintiffs  in  error. 

Wm.  McKini^y  k  T.  R.  R.  Cobb,  contra. 

By  ihe  Court, — ^Lton,  J.,  delivering  the  opinion. 

Were  the  caveators,  Susan  Green  and  her  husband,  Wil- 
liua  Green,  concluded  or  barred  by  the  judgment  of  the  Court 
of  Ordinary  probating  this  Will  at  October,  1859  ?    We  think 
they  were  not.      That  record  recites,  that  two  of  the  legatees 
to-wit:  John  Stone  and  Andrew  J.  Ray,  show  the  service  of 
due  and  legal  notice  to  the  next  of  kin  of  said  deceased,  Sin- 
^Um  F.  Trawick  and  W.  J.  Green,  husband  of  Susan  F. 
Green,  formerly  Susan  F.  Trawick.     This  recital,  and  it  is 
all  tooehifig  notice,  shows  that  Susan  F.  Green,  in  whose 
right  her  husband,  W.  J.  Green,  was  entitled  to  be  heard,  if 
U  all,  had  no  notice  of  that  proceeding.     Service  on,  or  no- 
tice to  her  hnsbftnd,  was  not  sufficient  as  to  her.     She  must 
luivehad  notice  to  be  bound  by  the  judgment;  therefore, 
^e  was  no  error  in  the  verdict  of  the  Jury  under  the  charge 
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of  the  Court  in  requiring  the  administrators,  with  Will  annex- 
ed, to  proceed  to  prove  said  Will  in  solemn  form.  And  as 
that  is  the  only  point  in  the  record  necessar j  to  notice,  the 
judgment  of  the  Court  below  must  be  aiSrmed. 

Judgment  affirmed. 


DOEBLER  v8.  WATERS. 

1.  The  Bill  of  Exceptions  must  affirmatively  .disclose  the  error  assi^ed. 

2.  A  promise  to  pay  money  is  without  consideration,  and  wiH  not  be  etSamt^ 
when  the  reason  for  giving  it  is  not  to  cover  damages  reaaitiog  from  the  iiul- 
ure  to  perform  a  contract,  but  to  prevent  the  failure  by  a  penalty. 

Assumpsit,   in  Gwinnett   Superior   Court.     Tried  before 
Judge  HuTCHiNS,  at  September  Term,  1859. 

This  was  an  action  of  Assumpsit  brought  by  Valentine  &. 
Doebler  against  Thomas  J.  Waters,  as  drawer  upon  the  fol- 
lowing draft  or  bill,  viz  : 

8500.  Philadelphia,  Oct.  22d,  1856. 

On  the  first  day  of  December,  1856,  pay  to  the  order  ol 
Valentine  S.  Doebler,  five  hundred  dollars,  and  charge  to  ac- 
count of  THOMAS  J.  WATERS. 

To  Mr.  Jesse  L.  Leach,  Williamsport,  Lee  Co.,  Pcnn. 

Defendant  pleaded  the  general  issue. 

Upon  the  trial,  plaintiff  offered  in  evidence  the*  above  bilL 
the  foundation  of  the  action.     He  then  offered  in  eride&ce  an 
agreement  between  plaintiff  and  defendant,  in  relation  to  the 
purchase  of  certain  personal  property  executed  in  the  State 
of  Pennsylvania.     Plaintiff  proposed  to  prove  defendant's 
signature  thereto  by  proof  of  bis  hand-writmg«      To  which, 
counsel  for  defendaht  objected,  upon  the  ground  that  the  exe^ 
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etiim  of  tke  agreement  was  not  soffiolently  proren  by  proof.. 
of  the  hand-writing  of  defendant.     The  Court  sustained  the 
oijjectioOy  and  coansel  for  plaintiff  excepted. 

Plaintiff  then  read  in  evideoce  the  depositions  of  Jesse  L. 
Leaeb,  (the  drawer  of  said  bill,)  who  testified  that  at  the  time 
said  bill  was  drawn,  he  had  no  funds  of  the  drawer  in  his 
hands,  nw  had  he  had  any  since ;  neither  was  he  indebted  to 
defendant  at  the  time,  or  at  any  time  since.     The  considera- 
tion of  the  bill  sued  on  was  as  follows :  In  the  Fall  of  185^ 
plaintiff  and  defendant  entered  into  a  contract  in  the  City,  of 
Philadelphia,  by  which  plaintiff  was  to  deliver  to  defendant 
certain  faraiture,  the  value  of  which  was  about  four  thousand 
dollars;  defendant  was  to  pay  a  part  in  cash  and  the  balance 
OD  the  10th  of  January,  1857,  to  be  secured  by  bond  and 
"^'^^  on  real  estate  in  Williamsport,  Lycoming  county, 
Penn^Ivania,  fmr  which  he  was  negotiating.     This  real  estate 
was  a  hotel  and  the  appurtenances.     The  furniture  aforesaid 
was  in  this  hoteL     Plaintiff  was  ready  to  fulfil  his  part  of  the 
contract.    Waters  then  gave  this  draft  to  bind  the  bargain, 
to  be  forfeited  in  the  event  that  he  did  not  fulfil  his  part  of 
the  contract ;  in  case  he  did  fulfil  the  contract  on  hu  part, 
the  draft  was  to  be  applied  towards  liquidating  the  first  pay- 
ment.   He  had  no  funds  of  Waters'  in  hand  at  the  time;  but 
he  pronused  to  put  funds  in  the  hands  of  witness  sufiioient  to 
meet  the  draft.     He  failed  to  comply  with  his  part  of  the 
contract.    The  day  after  the  making  of  said  contract  and 
drawing  said  bill.  Waters  returned  to  Georgia,  and  never  re- 
mitted any  m<mey  to  meet  the  draft.     Witness  saySi  he  in- 
daeed  defendant  to  draw  the  draft  as  an  earnest  of  the  bar- 
pui;  vaa  present  when  it  was  drawn  and  assented  to  it ;  did 
persoade  defendant  to  make  the  trade,  because  he  had  stated 
wat  ha  wished  to  invest  some  money  in  the  free  States  for 
the  benefit  of  his  wife  and  children,  and  witness  considered  that 
this  would  be  a  good  investment  for  him.    In  the  event  that 
the  bai]gain  was  completed,  witness  was  to  take  charge  of  it 
for  defe&daat,  and  this  was  the  only  interest  witness  had  in 
the  maU$r.    Don't  think  defendant  was  intoxicated  when  he 
d«w  the  draft. 
Here  plaintiff  closed.     Defendant  introduced  no  testimony. 
The  Jury,  under  the  charge  of  the  Conrt,  found  for  the  de- 
fendant   Whereupon  plaintiff  moved  for  a  new  trial  upon 
the  following  grounds : 
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Ist.  Because  the  verdict  -was  contrary  to  Law  and  evideDce        | 
and  the  charge  of  the  Court. 

2d.  Because  the  Court  erred  in  r^ecting  the  agreement  be-       ' 
tween  plaintiff  and  defendant. 

8d.  Because  the  Court  erred  in  charging  the  Jury  tbt  a 
forfeiture  could  not  be  recovered. 

4th.  Because  the  Court  erred  in  charging  the  Jury,  *'tliit 
the  general  rule  was  that  notice  of  non-acceptance  ot  nou- 

Sayment  by  the  drawee  must  be  given,  in  orcler  to  bind  the 
rawer  of  a  bill,  when  he  was  in  the  habit  of  drawing,  or  htd 
reason  to  expect  that  his  draft  would  be  honored,  or  whra  he 
had  funds  or  a  running  account  with  the  drawee,  or  the  drew- 
er  was  present  at  the  drawing  of  the  bill,  and  assenting 
thereto. 

5th.  Because  the  Court  erred  in  charging  that  when  there  were 
mutual  obligations  or  undertakings,  there  most  be  a  tender 
or  offer  to  i^rform  before  an  action  will  lie  for  a  breach  w 
refusal  to  perform. 

6th.  Because  the  Court  erred  in  charging  the  Jury  hyfo- 
thetically,  who  were  misled  bv  said  charge. 

The  Court  refused  the  motion  for  a  new  trial,  and  pliintiC 
excepted. 

Clark  k  Lamar,  and  Pbbplbs,  for  plaintiff  in  error. 

Hull  &  Hii^^tbr,  eoTitra. 

Bjf  the  Court. — Stephbnb,  J.,  delivering  the  opinion. 

1.  There  is  not  enough  in  the  Bill  of  Exoption^  to  sbov 
that  any  error  was  committed  in  rejecting  the  written  agre^ 
ment;  and  error  must  affirmatively  appear.     It  ia  oWiow 
that  the  Bill  of  Exceptions  does  not  disclose  the  real  ground 
on  which  the  agreement  was  rejected.     The  opinion  ot  ^li^« 
Judge  refusing  a  new  trial  supplies  the  deficiency,  but  does 
not  show  error ;  for  from  that  it  appears  that  there  waa  a  tub- 
9eribing  untneM  to  the  instrument.     Of  course  the  paper 
could  not  go  in  evidence  without  resorting  to  him  or  aMOUuV 
ing  for  him. 

2.  One  additional  view  disposes  of  the  whole  oaae.     Th( 

Snestion  is  not  whether  the  main  contract  which  the  plaintiff  an 
efendant  made,  is  binding  or  void,  but  whether  this  p«rtici| 
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lar  part  of  it,  the  draft,  can  be  eDforccd.  The  test  is,  was  it 
a  real  element  of  the  contract,  or  was  it  in  trath  but  an  exte- 
rior appendage  to  it — ^a  clasp  to  bind  it  ?  If  the  former,  it 
is  meritorions  and  ought  to  be  enforced ;  if  the  latter,  it  is  a 
mere  forfeit  wUhaut  eofmderatianf  and  therefore  not  to  be 
enforced.  A  contract  without  consideration  will  not  bo  en- 
forced, and  so  any  part  which  can  be  separated  from  the  rest 
and  shown  to  be  without  consideration,  will  not  be  enforced. 
Want  of  consideration  is  the  foundation  of  the  doctrine  that 
a  forfeit  cannot  be  enforced.  In  this  case,  there  is  no  consid- 
eration,  either  of  advantage  to  the  one  or  of  disadvantage  to 
the  other,  on  which  this  draft  was  given.  The  only  evidence 
on  that  subject  is  that  it  was  given  as  a  forfeit  to  bind  the 
hargain — the  bargain  being  complete  on  each  side,  this  pro- 
vision was  superadded  as  a  clasp  to  bind  it.  It  was  added, 
not  to  oover  damages  which  the  plaintiff  might  sustain  by 
reason  of  a  failure  to  perform  the  contract,  but  as  a  penalty, 
the  proepect  of  which  would  prevent  a  failure.  It  is  easy  to 
inagine,  and  it  may  be  true  in  point  of  fact,  that  damage  re- 
sulted to  the  plaintiff  from  the  defendant's  failure  to  perform, 
\mt  the  question  is,  was  this  draft  intended  to  cover  such  darn* 
age  ?  The  witness  says  not.  He  says  the  intention^  of  it 
was  not  to  repair  the  injury  of  a  failure,  but  to  prevent  a 

Jadgment  affirmed. 
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OGLESBY  et.  al  V9.  0GLB8BY. 

1.  A  testator  by  the  11th  item  of  his  Will,  gave  to  his  son  Thomas,  vbo  was  a 
miDor,  a  negro  boy  named  Clark,  at  $5d0,  and  other  property  at  stated  pncss 
and  money,  making  in  the  whole  $2,384,  as  stated  in  the  item.  By  another^ 
the  17th  item,  was  provided  :  ^'  In  the  event  that  any  of  the  negroes  herein 
given  to  any  of  my  minor  children  should  die,  or  become  of  little  or  no  valae 
before  such  minor  becomes  of  lawful  age,  then,  and  in  that  case,  it  is 

'  my  desire,  that  such  deficiency  or  loss  be  made  up  to  such  child  or  childreo 
so  losing,  out  of  my  estate.**  Clark  died  before  Thomas  came  of  age,  and  at 
the  time  of  his  death  was  worth  $1,200.  He/if,  that  the  sum  to  be  paid  to 
Thomas  in  lien  waa  $550.  at  which  he  was  priced  in  the  Will,  and  not  his 
actual  value. 

In  Equity,  in  Elbert  Superior  Court.  Decision  on  demur- 
rer by  Judge  Thomas,  st  Maxch  Term,  1860. 

This  was  a  bill  in  Equity  filed  by  Thomas  Oglesby  against 
Adkins  Oglesby  and  Claiborne  Webb,  executors  of  the  last 
Will  and  testament  of  William  Oglesby,  deceased,  seeking 
the  value  of  a  negro  bequeathed  to  complainant  by  the  elev- 
enth item  of  said  Will,  which  was  as  follows : 

'^  I  give  to  my  son,  Thomas  Oglesby,  a  negro  boy  named 
Clark,  at  five  hundred  and  fifty  dollars ;  Henry,  a  boy,  at 
two  hundred  and  fifty  dollars,  also  two  hundred  acres  of 
land,  more  or  loss,  lying  above,  and  adjoining  the  Dorner 
tract,  herein  given  to  my  son  Adkins,  at  three  dollars  p^* 
acre — $600 — and  is  the  balance  of  the  John  Hall  tract ; 
one  horse,  saddle  and  bridle,  bed  and  furniture,  and  cow  and 
calf,  at  one  hundred  and  sixty  dollars,  and  also  eight  hun- 
dred and  seventy-four  dollars  in  money,  when  he  becomes  of 
lawful  age,  making  in  all  $2,384/' 

The  bill  further  alleges  that  in,  and  by  the  seventeenth 
item  of  said  Will,  testator  provided  as  follows :  ^'  In  the  event 
that  any  of  the  negroes  herein  given  to  any  of  my  minor  eliil- 
dren  should  die,  or  become  of  little  or  no  value  before  such 
minor  becomes  of  lawful  age,  then,  and  in  that  case,  it  is  m^ 
desire  that  such  deficiency  or  loss  be  made  up  to  such  child  oi 
children  so  losing  out  of  my  estate.'' 

The  bill  further  states  that  the  negro  bo^,  Clark,  abov^ 
given  and  bequeathed  to  complainant,  died  m  April,  18  &^ 
and  was  thus  entirely  lost  to  him,  and  thAt  this  was  before  coia 
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plaioaot  attained  the  age  of  twenty-one  years.     That  the  boy 
Oarkf  at  the  time  of  his  death  was  about  sixteen  years  old, 
jOQDg,  active  and  likely,  and  worth  the  sum  of  $1,200.     Said 
Will  was  made  4th  August^  1852,  and  testator  plaoed  the 
valQation  on  said  negroes  mentioned  in  said  Will,  for  the  pur- 
pose of  making  an  equal  division  amongst  his  children,  and 
vu  relatively,  and  for  that  purpose,  just  and  proper,  al though 
/kr  below  their  real  value.     The  complainant  claims  that  the 
defendaDt's  executors  aforesaid,  ought  to  pay  to  him  the  sum  of 
$1200,  the  worth  or  value  of  said  negro,  out  of  the  assets  of 
Slid  estate  in  their  hands,  instead  of  five  hundred  and  fifty 
iollan,  which  the  bill  admits  they  have  paid,  in  and  under 
the  seventeenth  item  of  said  Will,  to  make  up  his  loss  afore- 
said. 

To  this  bill  defendants  demurred  for  want  of  Equity.    The 
Court  overruled  the  demurrer,  and  defendants  excepted. 

UssTSB  k  Akbehan,  for  plaintiffs  in  error. 

Warden  k  Nelms,  otmtra. 

^y  the  Court. — Lyon,  J.,  delivering  the  opinion. 

To  tinderstand  this  case  aa  we  have  decided  it,  it  is  neces- 
^Tj  that  I  should  state  more  of  the  Will  than  is  stated  by  the 
Reporter.  The  4th  item  gives  to  his  son  Adkins,  lands,  two 
iDale  slaves,  and  perishable  property  estimated  at  $3,000,  all 
'A  which  had  been  received  by  the  legatee. 

The  5th  gives  to  his  five  grand-children  Eliisabeth,  a  negro 
vQoan,  and  some  other  property,  all  estimated  at  9&S2,  which 
had  been  receired  by  the  parents  of  these  children,  Henry 
And  Elizabeth  David,  during  their  life^time,  and  then  to  Ad* 
kinsintrut  for  them ;  $1,750  in  money,  making  in  all  $2,310, 
M  guteA  in  the  WUl. 

The  6tk  give  to  Olaiborne  Webb,  a  son4n-law,  a  negro  wo- 
man and  man,  valued  at  $950 ;  some  money,  (property  I  sup- 
>^*'e.)  estim^ed  at  $202  and  $951;  in  all  $2,118,  as^  stated, 
\U  of  whhh  had  been  received  by  the  legatee. 

The  7th  to  William  Oglesby,  a  negro  man  and  boy  at  $1,000 ; 
'>me  household  property  and  land  at  $1,860;  in  all  $2,360, 
rA  received  bj  him. 
''th  ^vee  to  William  Settle,  a  man  and  woman  at  $1,100 ; 
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perishable  property  and  land  at  $660,  and  $500  in  money; 
in  all,  $2,160,  and  received,  except  the  $500  in  money. 

9th  to  John  Oglesby,  land  at  $1,374 ;  a  man  and  boy  at 
$850,  a  horse,  bridle  and  saddle,  bed  and  farnitare,  at^lSO; 
making  in  the  whole  $2,384,  none  received  bnt  horse,  Ac. 

10th  gives  to  Adkins,  in  trust  for  Susan,  two  female  slavea 
and  one  boy  at  $850 ;  $100  in  money,  or  a  horse  worth  that; 
personal  property  of  the  value  of  $160,  and  $1,374  in  money; 
saddle  and  bridle  only  received ;  in  all  $2,384. 

11th  to  Thomas,  as  stated,  $2,384. 

12th  to  Abda,  two  male  slaves  at  $750 ;  land  and  penooal 
property  at  $1,860,  and  $274  in  money,  in  all,  $2,884. 

13th  to  Drewry  P.,  two  negro  boys  at  $650 ;  personal  prop- 
erty and  land  at  $1,360,  and  $474  in  money;  in  all,  $2,384. 

l4th  to  Adkins,  in  trust  for  Nancy,  a  negro  woman  and 
girl  at  $600;  personal  property  at  $160,  and  in  money 
$1,724. 

15th  directs  that  the  balance  of  his  estate  remain  on  the 
plantation  during  the  life  or  widowhood  of  his  wife,  until 
Nancy  Ann  marries  or  becomes  of  age. 

18th.  It  is  my  Will,  that  when  my  dauglfter,  Nancy  Anii, 
marries  or  becomes  of  lawful  age,  that  the  negroes  not  here- 
in willed  away,  and  left  to  my  wife,  be  sold,  and  the  legacitt 
herein  given  to  my  daughter,  Eliiabeth's  five  children,  be 
paid  to  them  in  the  manner  pointed  out  in  the  fifth  item  of 
this  instrument;  and  also  the  money  legacies,  herein  given  to 
my  minor  children,  be  paid  in  the  manner,  and  at  the  time 
herein-before  pointed  out.     It  is  also  my  desire,  that  soon 
after  my  death,  that  the  shares  of  my  son,  in  Claiborne  Webb, 
William  M.  Settle,  and  my  son  William,  be  made  up  and 

Said  in  money  equal  to  the  amount  herein  giren  to  my  son 
ohn,  which  was  $2,884. 

19th.  It  is  further  my  Will,  that  all  the  balance  of  my  e^ 
tate,  together  with  what  is  herein  left  to  my  wife  during  ^er 
life  or  widowhood,  except  the  land,  at  her  death  or  marriage, 
be  divided  among  all  of  my  own  children,  and  the  children  of 
such  of  them  as  may  be  dead,  drawing  or  being  entitled  td 
one  share  only,  except  the  children  of  my  daughter  BUaabetk 
and  the  children  of  my  daughter  Sarah,  wife  of  lanaey  John 
son^  who  are  not  to  have  any  thing  in  this  diwision ;  and  el 
cept  also,  my  son  Adkins  Oglesby,  until  all  the  shares  (| 
those  hereby  entitled  are  made  equal  to  his,  then  he,  togethc 
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with  ftU  my  grand-ohildren,  except  thoBe  herein-before  ex- 
cepted, are  to  share  and  share  alike." 

The  Court  below,  in  passing  ou  the  question  made  by  the 
bill  upon  this  Will,  held,  that  the  true  reading  of  the  17th 
item  was,  that  the  Executors  should  make  good  the  loss  to 
eomplainants,  occasioned  by  the  death  of  the  negro  boy 
Clark,  according  to  his  real  value,  or  what  it  would  have  been 
had  he  lived  up  to  the  time  Thomas  Oglesby  became  of  age, 
in  1855,  and  not  according  to  that  price  attached  to  him  by 
testator ;  in  other  words,  that  as  Clark  had  died,  the  execu- 
tors should  pay  to  complainant  $1,200,  his  actual  value,  in- 
stead of  $550  in  place  of  Clark.  Is  that  the  true  construc- 
tion? It  is  not  to  be  denied  but  the  argument  made  by 
Judge  Thomas  in  support  of  his  decision,  is  a  most  cogent  and 
plaosible  one.  The  most  prominent  objection  to  his  view  of 
the  qoestion  is,  that  he  has  construed  this  item  without  ref- 
erence to  the  other  great  and  leading  principles  and  provis- 
ions of  the  WilL  Take  the  two  items  under  consideration 
by  themselves,  and  without  reference  to  the  other  parts  of  the 
Will,  and  the  other  persons  interested,  it  would  appear  to  be 
the  intention  of  testator  that  the  actual  loss  sustained  by  the 
legatee  in  consequence  of  the  death  of  a  negro,  should  be  made 
op  to  him,  and  not  the  mere  nominal  sum  placed  on  the  ne- 
gro, and  named  in  that  item ;  but  that  is  not  the  proper  way 
of  construing  this  WilL  Each  item  must  be  construed  witn 
reference  to  all  its  parts,  so  as  to  get  at  the  true  intention  of  the 
testator.  By  reference  to  the  several  items  of  this  Will,  it 
will  be  seen  that  $2,384  is  the  sum  given  to  all  the  children 
who  were  not  excluded,  and  who  had  not  been  previously  ad- 
vanced, whether  the  propei:ty  or  things  given  preponderated 
in  land,  negroes  or  money,  and  what  the  things  given  at  the 
price  pat  on  them  by  testator ;  whether  of  the  one  or  the  oth- 
er, lacked  of  coming  up  to  that  sum,  was  made  up  to  it  in 
money  in  every  case  ;  to  some  the  legacy  was  mostly  in  land, 
t^  others,  mostly  in  money,  and  some  one  or  more  negroes 
were  given  to  each,  while  none  received  the  same  amount  in 
valoation,  in  money,  land  or  negroes.  The  only  things  in 
which  there  was  equality,  was  the  specific  bequest  to  each  of 
a  horse,  bridle,  saddle,  cows,  calfs,  &c.,  of  the  value  of  $160, 
and  the  asmownJt  estimated  to  each,  which  was  $2,384 ;  from 
sli  these  items,  it  is  manifest  that  he  intended  to  make  the 
specific  bequests  equal,  that  is,  that  all  should  receive  the 
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same  amount  or  Bum,  considered  as  so  much  money.    So,  if 
the  several  things  or  amounts  which  he  had  previously  ad- 
vanced to  his  other  children,  whether  of  money,  lands  or  ne- 
groes, and  there  was  no  other  equality  in  these  advances  than 
with  the  bequests  to  minors,  or  those  who  had  received  noth- 
ing, where  they  fell  short,  according  to  his  estimate,  sndt^e; 
all  did  so,  except  Adkins  who  was  in  excess;  the  amount  was 
required  by  the  latter  clause  of  the  18th  item,  to  be  made 
up  and  paid  in  money  equal  to  the  amount  therein  given  to 
Thomas,  which  was  $2,384.     Let  it  be  noticed  that  in  this 
item  the  deficiency  in  the  advances,  or  shares  of  Webb,  Set- 
tle and  William,  is  the  difference  in  the  value  the  testator 
places  on  the  property  received  by  them — not  its  intrinsic  or 
increased  value,  and  the  amount ;  that  is  the  same ;  not  the 
actual  value  of  the  specific  things  given  to  John  according 
to  his  valuation,  and  that  it  is  to  be  paid  in  money.    From 
this  we  infer  that  the  testator  had  an  object  in  priccing  tk 
property,  and  that  object  was  to  equalize  his  gifts ;  that  he 
looked  to  the  sum  of  the  whole  as  the  amount  given,  and  noi 
the  specific  things.     By  this  arrangement,  the  testator  brings 
the  advances  and  bequests  to  all  of  his  children,  who  pariicipaU 
equally  in  the  distribution,  and  all  do,  to  that  point,  except 
Mrs.  Johnson  or  her  children,  up  to  the  sum  of  1^2384,  at  hfe 
estimates,  except  Adkins,  whose  advancements  amounted  to 
$8,000.     At  this  |>oint  there  is  a  deficiency  in  the  shares  of 
all  the  legatees  to  that  of  Adkins  of  $616,  and  this  deficien- 
cy, by  the  provision  of  the  19th  item  in  the  general  division, 
is  to  be  made  up  to  them  ;  Adkins  receiving  nothing  more 
until  all  have  been  equalized  with  him  at  that  time,  then  the 
balance  is  to  be  divided  equally.     Now,  is  it   not  apparent 
from  all  this  that  the  object  of  the  testator  was,  that  his  chil- 
dren should  receive  an  equal  amount  of  his  estate  considerei 
and  valued  at  the  same  time  ?    Not  that  the  specific  propertj 
shall  be  alike  or  equal  in  value,  or  that  the  particnlar  pro]^ 
erty  given  to  a  particular  child,  is  any  especial  manifestation 
of  his  regard  in  favor  of  such  child.     The  only  impottanct 
throughout  the  entire  Will,  which  the  testator  attaches  to  th( 
property  given,  is,  as  the  representation  of  the  amount  o 
money  at  which  he  estimates  it  to  bring  up  the  shares  to  tk 
sum  advanced  or  bequeathed  to  all  alike.      Wherever  thd 
is  a  deficiency  in  the  amount  received,  or  to  be  received  i 
the  legatee,  occuring  in  his  Will,  that  testator  can  forest 
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and  provide  for  specially,  it  is  either  made  up  or  to  be  made 
up  in  money  to  a  particular  cash  point.  Money  with  the  tes- 
tator, as  with  the  great  bulk  of  mankind,  is  the  standard  by 
which  his  affection  for  his  children  are  measured  and  display- 
ed. It  is  with  him  as  it  is  every  where  and  by  every  body, 
the  great  leveller  and  equalizer  in  the  account  to  be  taken  of 
men  and  things,  and  in  the  estimate  to  be  put  upon  property, 
is  the  only  safe  and  reliable  one.  It  comes  nearer  to  a  fixed 
aod  unchanged  value  than  anything  else.  It  is  not  subject 
to  destruction  and  fluctuation  like  other  property. 

With  this  view  of  the  Will,  considered  as  a  whole,  let  us 
look  at  the  particular  items,  the  17th  considered  with  refer- 
ence to  the  complainant,  and  the  death  of  the  boy  Clark. 
The  words  of  the  item  are,  "  In  the  event  that  any  of  the  ne- 
groes herein  given  to  any  of  my  minor  children,  should  die 
or  become  of  little  or  no  value  before  such  minor  becomes  of 
lawful  age,  then  and  in  that  case,  it  is  my  desire  that  such 
deficiency  or  loss  be  made  up  to  such  child  or  children  so 
losingoutof  my  estate."     Mark  the  words :  ^^  such  deficiency 
be  made  up."     See  the  similarity  in  this  provision  and  that 
in  the  19th  item,  and  the  fact  existing  in  every  item  in  the 
Will  where  the  specific  property  falls  short  of  the  $2,384. 
But  what  is  the  deficiency,  and  how  is  it  to  be  made  up  ?  We 
have  seen  that  testator,  without  reference  to  the  things  given, 
except  as  the  representative  of  so  much  money,  equsilizes  the 
children  at  $2,384  ;  and  that  is  the  exact  amount  which  is 
specially  named  to  Thomas  in  the  11th  item.     Clark  has 
died ;  the  testator  foresaw  that.     Now  take  him  out  of  the 
item  and  you  have  the  deficiency  which  is  to  be  made  up  to 
him,  and  as  in  every  other  case,  with  money,  just  as  the  tes- 
tator wonld  have  done  if  he  had  not  had  Clark  to  put  in  in 
the  first  place.     If  Clark  be  taken  out,  and  the  price  at  which 
lie  was  estimated,  complainant  will  have  received  $1,834 ;  the 
difference  between  that  and  $2,384,  the  suih  intended  to  be 
given  him,  is  the  deficiency  and  the  amount  to  be  made  up,  so 
as  to  bring  his  sum  again  to  the  same  point,  $2,384.     This 
view  of  the  question  is  conclusive  to  our  minds.     Any  other 
would  break  up  the  equilibrium  or  scale  of  equalization  that 
the  tesUtoT  has,  with  so  much  pains  and  care,  set  up  and 
maintained  throughout  the  entire  Will.     For  instance,  give 
to  Thomas  $1,200  for  the  loss  of  Clark,  instead  of  the  $550, 
and  the  amount  he  will  receive  from  the  estate  will  be  $3,034, 
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while  that  of  the  balance  will  be  respectively  $2,884,  and  that 
,  disparity  Will  continue  to  the  end.  The  testator  never  in* 
tended  this,  but  that  the  amount  received  by  his  children 
from  his  estate  should  be  equal,  and  that  this  equality  should 
remain  unbroken,  although  a  negro  intended  for  one  of  the 
younger  children  should  die  before  coming  to  the  possession 
of  the  child.  According  to  any  other  rule  the  misfortune 
caused  by  the  death  of  a  negro,  would  fall  on  the  other  chil- 
dren, and  not  on  the  one  to  whom  bequeathed. 

For  these  reasons,  we  think,  the  Court  below  ought  to  have 
sustained  the  demurrer  and  dismissed  the  bill ;  the  amount  of 
$550  paid  by  the  executors  being  all  that  complainant  was 
entitled  to  under  this  Will,  on  account  of  the  loss  occasioned 
by  the  death  of  the  negro  boy  Clark.     Besides,  this  view  ac- 
cords with  the  Law  of  Advancements  upon  which  testator  evi* 
dently  acted  in  making  these  testamentary  dispositions,  that 
each  child  should  receive  the  same  amount  of  property  in 
money,  having  reference  only  to  the  actual  value  of  the  thine 
advanced  at  the  time  advanced ;  unaffected  by  the  diminished 
or  increased  value  of  the  thing  given.     Again,  it  is  in  per- 
fect consonance  with  the  Law  of  Contracts  between  Individ* 
uals.     If  one  sells  or  conveys  to  another  a  thing,  vrith  the 
undertaking  to  make  it  good  in  case  of  loss  or  dee  traction, 
the  price  named,  or  at  which  it  was  estimated,  is  the  sum  to  be 
paid  back,  without  reference  to  its  advanced  or  diminished 
value.     The  Law  does  not  regard  the  fluctuating  value  of  the 
thing  in  controversy,  but  adopts  that  which  the  parties  have 
set  on  it ;  and  so  in  this  Will,  in  making  good  to  the  complun*  i 
ant  the  loss  sustained  by  the  death  of  Clark,  the  Law  adopts  \ 
that  sum  which  the  testator  placed  upon  him.     It  is  the  onlvj 
certain  and  uniform  rule  by  which  the  Court  can  be  gOTemeJ.; 

Judgment  reversed 
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1.  A  plainiifl*  in  ejectment  iDUtt  recover  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  the  defendant's  title. 

2.  A  deed  between  private  persons  conveying  all  the  land  on  one  side  of  a  riv- 
er not  navigable,  conveys  all  that  lies  on  that  side,  beginning  from  the  mid- 
dle of  tbe  river ;  or  in  other  words,  the  term  river,  when  applied  to  streams 
not  ntvigablef  and  used  to  designate  a  bonndary  between  private  land  own- 
ers, means  in  Law  the  middle  of  the  river. 

EjectmeDt,  in  Habersham  Superior  Courts.  Tried  before 
Judge  HuTCHiNS  at  ApHl  Term,  1860. 

This  was  an  action  of  Ejectment  brought  by  John  Doe  ex. 
dm,  William  H.  Mongin  and  Andrew  J.  ifichols,  against 
Richard  Roe,  casual  ejector,  and  John  R.  Stanford,  tenant  in 
possession,  for  the  recovery  of  five  acres  of  land,  more  or  less, 
being  a  portion  of  lot  No.  19,  in  the  10th  district  of  Haber- 
sham countj,  known  as  ''The  Island."  Both  parties  claimed 
under  Benjamin  Yaughan,  the  former  owner  of  the  land ;  the 
plaintiff,  under  a  deed  from  Yaughan  to  William  H.  Mangin^ 
dated  29th  September,  1838,  conveying  '<  all  that  part  of  Lot 
No.  19,  in  the  10th  district  of  Habersham  county,  situate,  lying 
and  being  on  the  ioest  side  of  the  Soqaee  river ;  containing 
51 1  acres,  more  or  less,"  &c.  The  defendant  claimed  under 
a  deed  from  the  executors  of  Yaughan,  dated  5th  July,  1839, 
conveying  to  John  R.  Stanford  '^  all  that  tract  or  parcel  of 
land  situate,  lying  and  being  in  10th  district  of  said  county, 
known  as  part  of  Lot  Ko.  19  in  said  district,  bounded  by 
and  haying  the  following  courses  and  distances,"  &c. ;  de- 
scribing the  same  particularly,  and  containing  186  acres,, 
more  or  less,  being  the  balance  of  Lot  No.  19,  not  before 
conveyed  to  Mangin,  and  situated  on  the  East  side  of  said 
river  Soqnee,  and  to  the  middle  of  said  river.  % 

Plaintiff  claimed  that  the  land  in  controversy,  now  an  ia^ 
land,  was,  at  the  time  of  the  conveyance  and  execution  of  the 
deed  by  Vaughn  to  Mangin,  in  1858,  on  the  west  side  of 
the  river,  and  embraced  in  said  deed  from  Yaughn  to  Man- 
gia.  Defendant  claimed  that  at  the  time  of  his  purchase  of 
all  the  Yaughn  land  on  the  east  side  of  the  river,  and  long 
before,  the  land  in  dispute  was  an  island  formed  by  two  chan- 
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nelfl  of  said  river,  the  principal  run  or  channel  being  on  the 
west  side  of  said  island,  and  that  it  was  therefore  included  ia  his 
deed  from  the  executors  of  Vaughn.  He  further  relied  od 
the  Statute  of  Limitations. 

At  the  time  the  Court  alloWed  the  plainti£fs  to  amend  his 
declaration  by  laying  a  demise  from  Peyton  L.  Wade,  Man- 
gin's  yendee,  without  striking  out  the  demise  from  Mangin, 
who  had  been  dead  long  before  the  commencement  of  the 
suit,  but  holding  that  no  recovery  could  be  had  on  the  demise 
from  Mangin. 

When  the  depositions  of  John  W.  H.  Underwood  were  of- 
fered to  be  read  on  the  part  of  plaintiff,  defendant  objected 
thereto,  on  the  grounds : 

1st.  That  he  was  one  of  the  executors  of  the  estate  of 
James  R.  Wyley,  deceased,  under  whom  plaintiffs  claimed ; 
that  his  testimony  is  given  in  support  of  his  own  deed  made 
ae  executor  of  Wyley  to  Nichols. 

2d.  Because  he  is  one  of  the  legatees  of  Wyley's  estate, 
and  therefore  interested. 

8d.  Because,  in  his  answer  to  the  4th  cross  int^rogatory, 
he  gives  reasons  not  warranted  by  the  conversation  referred 
to,  and  in  his  answer  to  the  5th  cross  interrogatoiy,  he  ffiveft 
Ids  evidence  argumentatively,  and  answers  more  than  he  is 
aflked,  and  gives  his  opinion  as  to  the  law  of  the  oaae,  citing 
Us  authority  for  it. 

4th.  Because  he  toetifies  to  a  conversation  held  with  de- 
Ibndant  while  he  was  attorney  for  Wyley,  and  employed  to 
Inring  suit  for  the  very  premises  now  in  mspute. 

Plaintiff  executed  and  tendered  a  release  to  Underwood. 
and  the  Court  understanding  that  no  further  objection  was 
made  as  to  the  competency  on  the  score  of  interest,  OTerrul- 
ed  the  objection  and  let  in  the  testimony.  To  which  ruling 
defendant  excepted. 

Defendant  also  objected  to  the  introduction  in  evidenoe  of 
a  died  from  Mangin  to  Wade,  offered  by  plaintiff,  upon  the 
grounds: 

1st.  That  said  deed  did  not  state  the  county  in  which  \t 
was  executed,  and  ought  not  to  have  eone  to  record  without 
proof  of  when  it  was  executed ;  and  2d.  Purporting  to  be  ex 
ecuted  before  a  Notary  Public,  his  notorial  seal  should  havi 
been  attached,  and  the  county  of  his  residence  made  to  at 
pe«r.  ^ 
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The  Oowt  overruled  this  ot^eotioD,  and  defenda&l  excepted. 

Tlie  evideoce  being  very  volamnioos,  and  no  motion  being 
made  for  a  new  trial,  on  the  ground  that  the  verdict  was  oon- 
tnry  thereto,  it  is  deemed  wholly  unnecessary  to  insert  it 
lierew 

The  testimony  being  closed,  the  Court  charged  the  Jury, 
thst  the  real  question  in  the  case  was,  Where  was  Soquee 
river  at  the  time  Vaughn  made  the  deed  to  Mangin  ?  That 
deed  conreys  all  of  Lot  No.  19,  lying  north*west  of  the  river 
to  Mangin.  The  deed  from  the  executors  of  Vaughn  con- 
Yeys  to  defendant  all  of  Lot  No.  19,  on  the  south-east  side 
of  the  river,  or  all  of  that  Lot  which  had  not  been  convened 
to  Mangin.  These  two  deeds  make  the  river  the  line  between 
phintiiTs  and  defendant's  land.  Then,  where  was  the  river  ? 
ihis  is  a  question  of  fact  for  the  Jury ;  if  you  believe  from 
the  erideoee  that  the  river  ran  east  or  south-east  of  the  Und, 
in  dispute,  at  the  time  the  deed  to  Mangin  was  executed,  and 
that  his  title  has  passed  to  the  plaintiff,  and  that  defendant 
is  in  possession,  then  the  plaintiff*  is  entitled  to  recover ;  the 
deed  from  Vanghn  to  Mangin  being  admitted  to  be  older  than 
the  one  from  his  executors,  under  which  defendant  claims. 
The  defendant,  however,  denies  that  the  river  run  on  the 
south-east  side  of  the  disputed  premises  at  the  date  of  Man- 
gin's  deed,  but  insists  that  the  main  channel  was  on  the  north- 
vest  side  of  it,  and  that  his  boundary  extends  to  the  bank  of 
that  channel,  and  if  you  believe  this,  you  should  find  for  the 
defendaat. 

The  defendant  further  relies  on  the  Statute  of  Limitatione, 
•ttd  that  he  haa  had  possession  of  the  land  in  dispute  more 
^  seTen  years  prior  to  the  commencement  of  this  suit,  and 
prior  to  the  passage  of  the  Act  of  1852.  If  you  believe  that 
defendant  possessed  and  occupied  the  land  under  a  claim  of 
^%  <^nly,  notoriously  and  continuously  for  seven  years 
prior  to  the  Act  of  January,  1858,  or  that  he  held  and  daim- 
^  it  seyea  years  prior  to  ike  commencement  of  this  suit  un- 
der cdor  of  title,  then  his  title  is  good,  and  he  is  protected 
kf  the  Statute  of  Limitations,  and  you  should  find  for  him. 

The  defendant  requested  the  Court  to  charge  that  plain- 
tiff's boondary  did  not  extend  to  the  middle  of  the  river,  or 
heyond  the  north- west  bank  or  margin  of  this  small  stream. 
It  is  admitted  that  Soqnee  river  is  not  a  navigable  stream. 
The  Court  in  response  to  this  request  charged,  that  the  own- 
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er  of  land  boanded  bj  a  stream  or  water  course,  not  naviga^ 
ble,  owns  to  the  middle  of  the  Btream,  unless  a  different  in- 
tention or  boundary  is  expressed  in  the  deed. 

The  Court  further  charged,  that  if  they  found  for  the  plam- 
tiff*,  they  should  then  inquire  as  to  the  value  of  mesne  profits 
to  which  he  was  entitled,  subject  to  be  lessened  by  the  \«ke 
of  the  improvements  and  clearing.  To  which  charge  defeit- 
dant  excepted. 

Defendant's  counsel  requested  the  Court  to  chaise  the 
Jwy: 

1st.  That  if  defendant  had  been  in  peaoeable  possession  of 
the  premises  seven  years  before  suit  brought,  he  was  protect- 
^  by  thc'Statute  of  Limitations. 

This  the  Court  charged,  with  the  addition  and  explanttion 
as  stated  in  the  general  charge, 

2d.  That  if  defendant  had  been  in  possession  seven  years 
prior  to  the  conversation  with  Underwood  in  1848  or  1M9, 
then  his  title  was  perfect,  and  the  disclaimer  testified  toby 
Underwood  did  not  divest  or  affect  said  title*  And  if  he  haA 
been  in  possession  seven  years  since  said  conyersation,  then 
he  was  protected  by  the  Statute  of  Limitations.  The  &T8t 
part  of  this  request  the  Court  refused  to  charge ;  the  last  was 
given,  qualified  as  in  the  general  charge. 

8d.  That  if  Vaughn's  title  was  good  for  the  entire  river  af- 
ter he  had  sold  on  the  west  side  to  Mangin,  then  they  must 
find  for  the  defendant.  This  the  Court  (£arged,  adding,  that 
if  the  title  was  not  in  plaintiff,  it  made  no  difference  whether 
defendant  owned  it  or  not,  plaintiff  could  not  recover. 

4tb.  That  if  the  channel  of  the  river  was  changed  in  1840, 
then  if  defendant,  Stanford,  has  been  in  peaoeable  possesam 
since,  they  should  find  for  him.  This  the  Court  charged,  qual- 
ified as  in  the  general  charge. 

.  5th.  That  if  the  deed  of  Mongin  and  Wade   were  made 
since  the  channel  of  the  river  has  been  running  on  the  wesV 
ern  side  of  the  island,  then  the  plaintiff  has  no  claim  or  title 
to  any  land  east  of  that  channel,  because  Mangin's  deed  to 
Wade  is  dated  2l6t  January,  1842,  and  Wade's  deed  to  Wy- 
ley  is  dated  5th  January,  1848,  and  they  purport  to,  and  do^ 
convey  only  the  land  then  lying  on  the  west  side  of  the  river. 
This  the  Court  charged,  adding,  plaintiff  could  not  recover 
unless  the  title  to  the  land  in  controversy  waa   in  him,  and 
referred  to  the  general  charge  on  this  aabject^ 
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6tL  That  in  order  to  Mt  im  title  bj  poftseeeion/it  is  not 
neoeasaiy  thftt  ilefendant  should  prove  that  he  oultivated  the 
hnd  every  jear,  or  that  he  cnltiyttedit  at  all.  This  the  Coart 
ckarged,  wUh  the  qnaUfioation  that  be  muBt  have  had  contin* 
QOQs  poesessMm. 

Tth.  That  if  defendant's  negroes  worked  the  land  even 
f  itlioat  his  permission  or  knowledge^  it  amounts  to  a  posses* 
sion  hj  defendant. 

This  the  Court  refused  to  charge. 

That  if  the  plaintiff's  title  accrued  whilst  defendant  was  in 
adverse  possession,  then  said  title  is  void  tod  of  no  validity, 
and  defendant  is  entitled  to  recover.  This  the  Court  charg* 
ed,  adding,  that  this  was  the  Law  then,  at  the  date  of  plain- 
titi*8  deed. 

To  all  which  charges,  qualifications,  and  refusals  to  charge 
defendant  excepted. 

The  Jury  found  for  the  plaintiff  the  land  in  controversy 
and  fifteen  dollars  mesne  profits.  Whereupon  defendant  ten- 
dered his  Bill  of  Exceptions,  assigning  as  error  the  rulings, 
charges  and  refusal  to  charge  as  above  stated  and  excepted. 

JoHK  R.  Stanford,  in  propia  per$onaj  for  plaintiff  in 

error. 

Robert  McMillan,  contra. 

%  the  Court. — Stephens,  J.,  delivering , the  opinion. 

We  find  no  error  in  this  record  except  in  the  charge  of  the 
Court    We  think  there  was  error  in  the  charge,  that  the  real 
question  in  the  case  was,  where  was  Soquee  river  at  the  time 
vaoglui  made  the  deed  to  Mangin ?  and  in  refusing  to  charge 
without  qualification  that  the  plaintiff  could  not  recover  if  the 
channel  of  the  river  was  on  the  west  side  of  the  island  when 
Mangin  made  his  deed  to  Wade  on  the  21st  of  January,  1842. 
The  plaintiff  had  a  demise  from  Mangin,  it  is  true,  but  Man- 
gin was  admitted  to  be  dead,  and  there  could  be  no  recovery 
nnder  that  demise,  and  the  presiding  Judge  had  so  declared 
in  the  hearing  of  the  Junf .     The  true  question,  therefore,  was 
Ao^  on  the  demise  from  Mangin,  but  on  that  from  Wade,  who 
was  the  next  in  succession.     It  is  true,  that  both  plaintiff 
uid  drfendant  showed  deeds  which,  each  for  his  own,  claimed 
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to  oo?er  the  island)  bnt  the  reid  qtiestiaii  was,  not  whether 
the  defendant's  deeds  oovered  it,  but  whedier  the  plsintiff's 
deed  to  Wade  covered  it?  The  plaitttiff  had  to  reeoTer  on  the 
strength  of  his  own  title  and  not  on  the  weakness  of  the  de- 
fendant's title  ?  The  plaintiff's  whole  title  depended  on  die 
deed  from  Mangin  to  Wade,  and  if  the  channel  ef  the  rirer 
was  on  the  yrest  side  of  the  island  when  that  deed  was  nsdei, 
the  deed  did  not  cover  the  island,  and  the  plaintiff  conld  not 
recover.     The  Court  ought  so  to  have  ohai^ed. 

Judgment  reversed. 
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BLACK  AISTD  WIFE  H  at  »».  THORNTOK. 

« 

1.  h  if  oompetent  for  one  who  was  a  SherSlftD  state  ftom  entriea  on  an  exe* 
cotioa  m  kia  owa  liaod-wntiag,  that  the  |»ropeny  Wat  polated  om  ami  self 
IS  iha  prapany  of  D.  T^  when  that  hd  aMM««  W  ^  ^A^^yi  ^^  witaoia 
amter  t^  ^  iarariably  aiaukl  aueh  facta  when  iO  ia  hia  aolriea*  mui  naiRir 
lUtcd  aajtkiag  b«t  feeia  tbeveta,  although  he  haa  no  meolleotioa  01  thf 

2.  la  s  qoestaoo  between  persona,  one  daimtng  uAder  •  volanlaiy  deed,  %mi 
the  other  under  a  purchase,  it  is  competent  to  prove  what  was  said  by  soah 
pa/chssar  aad  others  iaterested  in  the  sale  ander  whom  he  claims  as  to  out- 
tuodiog  titles,  not  as  eonclusiye  evideoee  of  want  of  notleej  but  aa  parte  of 
the  eireamstancea  atteadtng  the  aale. 

1  Fotsaarioa  of  adoedbjrgfaatee,  or  one  lakiof  iateraat  oadef  h,  )aptfeaiiflip> 
til*  •fileaoa  of  ite  delirec]^  in  Immadiale  eaeeoiioa  of  tha  pnrpoaea  te 
viiich  it  was  made. 

i  It  is  error  is  th^*  Ck>urt  to  eharge  the  Jary,  *'  that  there  is  a  conflict  in  the 
erideBce,**  when  that  is  denied,  it  beiag  Sot  the  Jary  to  determine  whether 
tkiTi  is  in  fact  a  conflict. 

1  WImb  that*  la  aa  appaMat  coafliol  betweea  the  taatinmiy  of  oaa  witaeaa 
AsJ  two  oibera,  it  ia  error  to  eharge  that  the  Jury  aia  to  eoaaidat  ttom  tha 
evideaea  whether  the  two  are  not  miatakaa,  thaa  diacriminatiiig  agaiaat  tha 
twa^  safsoiaily  whea  the  testimony  ia  of  the  aame  eharaoler  aad  alike  io^ 
psschad  ea  the  raocwd* 

6.  Itisenpr  in  the  Court,  in  the  charge,  to  give  an  undue  and  incorrect  wcigM 
io  s  poftioa  of  the  evidence,  and  which  ia  ia  ezoluaion  of  other  parte  equally 

'apoitsat 

TroTtr,  ia  BIbert  Superior  Govt.  Tried  belbr«  Judge 
Thoxas,  at  March  Term,  1860. 

This  was  aa  action  broiuht  bjf  Lemuel  Black  Aud  his  wife, 
And  WiUis  Bcroffgins  and  his  wife,  against  William  T.  Thorn* 
too,  to  recover  wmages  for  the  alleged  conversion  of  certain 
•lavei 

On  the  trial  of  the  case,  the  following  testimony  was  a^ 
dneed; 

Evidence  for  Phiritiffu. 

Ilea  H.  CLSVBtAND  testified,  under  a  commission,  in  an- 
•▼er  to  interrogatories :  That  h/s  had  seen  the  paper  attached 
to  the  interrogatories-— a  deed  of  gift  from  Daniel  Thornton 
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to  Martha  E.  Thornton  and  Priaoilla  H.  Thornton,  dated 
17th  day  .€|f  Ifovtwher,  1838  ;    that  it  waa  signed  by  Paniel 
Thornton,  in  presence  of  himself  and  Elijah  Jones  for  the 
purpose  specified  in  the  deed,  and  they  signed  it  as  witnesses 
%U  at  the  same  time;  it  was  made  for  the  purpose  named  in 
tt^  deed ;  Joaepb  Bla«kwell  drew  the  deed ;  did  not  reooQMt 
who  inserted  the  17th  day  of  the  month ;  the  deed  was  signed 
<m  the  day  it  bears  date,  by  Daniel  Thornton ;  no  one  ehe 
was  present  but  the  maker,  Daniel  Thornton,  the  witnessee, 
Cleveland  and  Jones ;    it  was  done  at  Daniel  Thornton's 
l)lacksmith-shop ;    heard  Reuben  Thornton  say,  in  conversa- 
tion  with  witness,  between  witness*  residence  and  Elbertoo, 
that  he  had  heard  of  the  deed  of  gift,  and  wanted  the  matter 
settled  in  the  life^time  of  Sallie  Thornton,  (Daniel  Thoxatoo'i 
widow ;)  this  was  several  years  before  her  death ;  the  deed 
wa?  not  delirered  at  the  time  it  was  made. 

The  marriage  of  plaintiffs,  Willis  Scroggins  with  MarAii 
Scroggins  (formerly  Martha  E.  Thornton)  was  admitted. 

Thomas  J.  Hka&d  was  aworn  for  plaintiffs,  and  said :  I 
know  the  paper  shown  to  me,  being  the  deed  of  gift;  it  is 
the  same  Mrs*  Sarah  Thornton  gave  to  me  to  have  recorded 
in  the  year  1845,  prior  i,o  Aagnst,  according  to  my  best  im- 
pressions; her  husband  was  then  living ;  Wm.  D.  Tbomloti, 
the  husband  of  Sarah,  is  reported  to  be  dead,  but  I  don't  re- 
collect the  time;  Sarah  Thornton  is  the  mother  of  Prac\\\^ 
and  Martha  Thornton. 

'  I'he  deed  of  gift,  of  which  the  Mlowing  ia  •%  cofiy,  "R^ 
then  read  to  the  Jury: 

<^eSOBGIA,  SusRTOotiNTir: 

.  » 

,  "  Know  all  men  by  these  presents,  that  I,   Daniel  Thorn- 
ton, of  the  State  and  County  aforesaid,  do,  for  the  good  will 
and  affection  that  I  have  for  my  grand- daughters^  Martha  1£- 
Thornton  and  Priscilla  H.  Thornton,  (daughters  of  Wm.  D. 
Thornton,)  give  to  them  a  certain  negro  woman  named  Ann 
and  her  ohild  Sina  and  their  increase — the  said  negroes  to  be 
used  by  the  said  Wm.  D.  Thornton  and  his  vife  for  iheui 
benefit  until  the  said  Martha  £L  and  Priscilla  Thornton  be-| 
somes  of  a^e,  &c» 
\  "In  testimony  whefeof,  I  have  hereunto  ^et  iny  band  ani 
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Oiued  my  seal,  tbb  I7lh  4ay  'ot  JH^^mk^x),  l^m. 

"  ''"*«£  a  (i*^SA«D.   }  I^^IEI"  B.  THORNTON. 

• 

")  Olftfk'B  Offioe  Superior  GouiU 
"6£0BGIA,         (      lUcorded  in    Book  Z,  folio 
''EiAUT  CouKTY.      I      108.    AttKQfiit  20, 184&. 

J.        IRA  CHEISTIAN,  Crk/'  . 

JoHK  AiKiMs  BWorB^  Mud :  KnowB  a  negro  woniaa  AMood; 
A&B,  ia  Ike  pogaoeaiott  of  Beuboa  Tkoratofi,  in  ki»  Iifo-tia»d ;' 
I  wked  Beoben  if  be  knew  theae  cbildrca  bad  a  deed  of  gift} 
to  theie  aegroeal  be  aaid^  ^^Yea;"  I  said  jou  will  )oaet 
tlica;  keaaid,  '^Kever  iu  my  life-time;"  tbia  ooaveraatioa 
wu  ia  1847^  '48  or  '49 ;  be  iid  not  commuoieato  to  me  bow 
kttg  be  bad  known  of  tbe  deed  of  gift ;  be  said  be  knew  at  - 
die  time  be  bought  them  of  tt»8  deed  of  gift ;  I  aaked  him  if 
^kaew  of  tbia  deed  of  gift  at  tbe  time  be  bougbt  them !  be 
^d,  ''Yes;*'  be  named  Ann  ajid  her  obikUren ;  abehad  obilr 
iren  Sina  and  Seaborn ;  knows  the  naoiea  of  none  of  tbe 
itst;  he  did  not  tell  me  be  knew  of  the  deed  of  gift  at  tbei 
^  be  was  lalking  to  met  and  that  he  did  not  know  of  it  ftt 
the  time  be  bovght  them;  this  he  did  not  aaT ;  he  said  they 
tonld  be  bia  aa  long  as  be  livedo  and  when  be  waa  dead  aiJa 
gone,  he  didn't  care  mnob  abont  iu 

OfihHtamined :  Reuben* Thornton  never  named  to  me 
hev  he  found  out  about  the  deed  of  gift ;  I  waa  lifing.  at 
Tbotntoa'a  aa  oYMraeer ;  be  did  not  webiurge  me ;  I  served 
^1  tine  out ;  I  overaeed  for  him  three  yeara ;  it  baa  beec^ 
tweatj  jtara  uneamy  hearing  first  became  bad ;  mj  bearing 
»  right  ifittrt  wocae  now  than  it  was  ten  or  twelve  years  ago  $ 
there  aim  a  grest  deal  ef  differenoe  between  my  bearing  ten 
^twelve years  ago  and  twen^  yeara  ago;  the  talk  about 
u^  deed  it  gift  merely  OEtme  in  oonveraation ;  I  bad  beard 
semethiag  about  ity  and  aaked  him  about  it ;  no  one  etse  WM 
piesent;  nerer  talked  to  me  about  it  but  onoe ;  we  were  si  t« 
tmg  in  the  piasza ;  never  asked  him  why  be  did  not  find  out^i 
did  not  pot  mraelf  to  that  trouble ;  im  talked  aboat  a  heap 
of  thiaga ;  I  don't  reoolleet  of  what  particularly ;  I  lived  at 
Us  quarter  the  laat  year  I  atayed  with  him,  and  that  waa  the 
J*^  the  eitt^fraatioft  teA  place-^-towerda .  the  laa(t  of  the 
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year,  as  well  as  I  eao  aeeertaki ;  it  was  at  his  qvaitar  irk«« 

I  lired  that  the  conversation  to'^k  place ;  Abb  and  bar  chil- 
dren were  at  the  home  house  at  the  time  the  talk  took  -.pboe; 
they  were  at  the  home  house ;  the  qoarter  was  seven  or  eight 
miles  from  the  home  place. 

TSOMAS  J.  Abahs:  Lived  with  Reuben  Thornton  as  over- 
seer ;  doee  not  know  exactly  the  ye%r8 — about  1852»  I  think ; 
heard  him  talk  of  Ann  and  her  children ;  I  was  down  then 
at  the  quarter  hauling  com ;  I  told  him  about  there  being  a 
deed  of  sift  for  these  negroes ;  he  said  he  knew  it  when  he 
bottghl  them ;  I  asked  Benbeo  Thoraton  about  the  n^^roes, 
because  I  had  heard  Soroggtns  was  about  to  come  up  here  (to 
Btberton)  to  see  about  the  cliUiB  to  the  negroes ;  the  ehfildren 
of  Ann  were  Siua,  Bose,  Louiana,  Robin,  Jacob-«I  don*t  ro> 
eoUect  the  names  of  the  others,  but  there  were  others ;  Be»> 
i^ah,  I  think,  was  one  of  Ann's  children ;  Sina  has  two  er 
three  children,  I  wont  be  porittve  which;  I  saw  Sina  the 
year  before  last ;  the  balance  I  don't  reoeileet  when  I  saw 
them ;  the  time  I  saw  Sina  was  when  *  I  was  overeeeiBg  for 
Thomas  Thornton,  son  of  Reaben. 

Crc^n-^xamhud:  In  the  conversation  with  Reuben^  he  waiA 
they  would  not  bother  him  in  his  life-time,  and  signified  that 
lifted  his  death  he  did  not  eare  what ;  that  was  about  the 
lOeaning  of  it;  that  was  all  he  said  about  it  that  I  reeoilect; 
he  did  not  say  he  had  fairly  bought  the  negroes  of  Darfel 
Thornton,  nor  any  thing  about  buying  them* 

JosbPRT.  Smith:  Knows  nothing  about  the  ghrl  Sina; 
knows  Henry,  Jacob,  Seaborn,  Robin  and  LomaBa ;  knew 
them  in  defendant's  poosessioii ;  he  sold  them  for  forW4hi%e 
hundred  dollars ;  I  think  that  was  their  value ;  deraidaM 
sold  theiii  IB  January,  1858, 1  think ;  knew  nothing  of  the  ne- 
ther of  these  negroes;  it  strikes  me  defendant  probabfy  cisUs 
Henry  Bose,  but  am  not  certain  of  that ;  Henry  wma  abo«t 
18  years  old ;  Jacob  was  about  161  years  old ;  Seiibom  waa 
about  16  \  Robin  was  about  18^  $  tiouiaaa  waa  about  11  or 
llf ;  I  am  speaking  of  their  ami  nt  dbe  time  ^ey  were  aold; 
I  am  so  precise  about  ages  and  value  because  I  bought  the 
BOflroes. 

John  11.  BBomr:  I  recollect  when  Mr.  BloA  demaBded 
setne  negroes  of  defendant;  I  think  one's  name  was  Sembon ; 
don't  recollect  distiBetly  the  other's ;  there  iras  some  two  or 
thiM bsbbsb;  I  tUnkeemethiBg  waa saM of  b Mgro  aaaaed 


ATHBN6,  MAT  TERM,  1860.  865 

-«■■■■■  ■  .1..  ..  ■  III 

Bkmk  «ad  Wii«  «(  «i  «*.  TkoratoHb 

■  *  ■  »   I    I  ■  I     I  I    .      I I  .11     -  I  p     ■  I 

Sin^;  defendftbt,  I  ihinky  did  not  gire  up  the  negroes;  covld 
not  Mj  what  defendant  eaid. 

Thomas  J.  Adams,  re4&trodaoed :  Went  to  Thomas  Thorn- 
tan 's,  defendant's,  to  oversee  Christmas,  1857 ;  Sina  was  there 
then ;  I  went  after  some  hogs ;  she  was  fixing  to  try  up  some 
fst;  ^e  was  afonnd  the  pot  with  defendant's  wife  and  some 
other  woman. 

Andrew  J.  Cleveland:  Knows  the  negro  girl  Sina; 
about  two  j«ars  ago  Sina  wonld  haye  brought  near  $1,100 ; 
I  don*t  know  much  about  the  value  of  negroes ;  saw  Sina, 
Seaborn  and  Jaed)  in  the  employment  of  defendant  in  1887 ; 
I  hare  seen  Sina  and  Jacob  plowing ;  don*t  know  about  Sea* 
bom ;  Boee  was  Henry's  nrck'name,  bat  Henry  is  the  right 


Jacob  M.  Olkvbland:  Knows  Prisoilla  H.  Black;  she  is 
Wm.  D.  Thornton's  daughter ;  she  i^as  bom  in  1884,  to  the 
beat  of  my  recollection;  I  know  her  sister— her  name  ia 
Martha ;  tis  said  she  married  Seroggins ;  I  have  seen  them 
associating  as  man  and  wife ;  PrisciUa  married  Black ;  Serog* 
gina  and  his  wife  have  lived  in  this  county. 

Cro99*eT0mmed :  Seroggins  was  repnted  to  have  another 
wifia  h'ving  in  OuroHna  at  the  time  be  married  Martha  Thorn* 
tea ;  her  maiden  name  was  Newby ;  he  was  married  to  Mar^ 
tha^Thomton  about  ten  years  ago ;  I  am  related  to  plaiatiftl ; 
Martha  is  older  than  Priecilla ;  Martha  and  Prisciua  are  my 
nieces ;  Martha  Seroggins  was  bom  in  1880  (in  the  lattei* 
part)  or  fmt  of  1881. 

Ke^x€tmimd  hff  vbrintiffB  :  My  sister,  Wm.  D.  Tb«mlon'a 

wife,  brought  Ann  ners  on  the  1st  Tuesday  in  January,  182S,p 

aod  a  few  days  after  she  married  Wm.  D.  Thornton ;  he  kept 

the  negroes  a  few  years,  cot  in  debt,  and  sold  them  to  Beek 

tc  dan ;  tiiese  were  sokf  to  Beek  k  Clark,  Ann  and  another 

no  kin  to  Ann ;  Beek  k  Clark  sold  Ann  to  old  Daniel  Tbom^* 

tofls    die  fether  of  Wm.  D,  Thornton;  the  sale  to  Daniel 

n»OTfitoB  by  Beek  k  Clark  was  a  year  or  two  before  thedMe 

of  th0  deed  of  gift ;  the  negro  Ann  was  raised  by  my  fether, 

aad  mold  by  bm  aa  the  represeatatiTO  of  my  father's  estate ; 

old  2>amiei  Thornton  has  been  dead  about  twelve  or  thirteen 

wife  waa  called  SalUe;  she  outlived  him  some  two 
yean;  he  left  some  property ;  had  two  children; 
Ihi  m  tfiact  of  land ;  there  were  oonditiont}  about  the  tract  of 
miL  William  T.  Tbemtoa'a  father  was  Beubea 
be  baa  been  dead  three  or  four  years. 
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Plftintiffs  ^Btrodao«d  aad  read  the  Will  of  Benben  Thorn- 
ton. This  gave  varioas  articles  of  prop^ty  and  portions  of 
hifl  estate  in  speoifio  legacies.  None  embraced  in  this  snii 
was  thus  conreyed.  The  Will  contains  an  item  giving  all  the 
balance  of  his  estate  to  defendant.  One  negro  of  this  familj 
was  bequeathed  in  the  Will  to  Benjamin  Tfaofnten,  and  tlMi 
Will  was  signed  bj  his  mark. 

Th»  foUotffing  tettimM^  tOM  ^ffertd  hjf  Jhfendant  : 

Wm.  H.  Adams:  Held  the  office  of  Sheriff  of  Slbert 
eeuntj  in  1841 ;  (a  fi*  fa*  in  favor  of  Wm.  B.  Davis  and 
John  G.  '  ■  ■■"  (M  Wm.  D.  Thornton,  Datdel  Th<Mr&ion  and 
James  A.  Clark  was  shown  to  the  witness ;)  have  no  distinct 
recollection  of  fi.  fa.  itself»  bnt  from  the  entries  on  it  in  my 
handrwriting,  I  know  I  had  it ;  I  made  the  levy  i^t^red  <m 
it;  wae  in  the  habit  of  advertiaing  my  sales  in  a  paper  pub- 
liahed  in  the  town  of  Washinffton;  (a  number  of  the  ^^News 
and  Planters*  Gaiette"  was  shown  to  witness;)  thir  is  the 
paper  I  supposed  the  adverl^smen't  in ;  it  was  caused  to  be 
inserted  by  nie ;  I  have  no  recollection  except  from  my  en- 
tries, and  in  that  way  I  think  the  property  was  sold  aa  enters 
ed  dn  the  execution  by  me,  and  was  pointed  out  by  Daniel 
Thornton. 

Plaintifis,  by  their  oonusel,  objected  to  the  fiM^egoing  evi* 
denoe,  so  far  as  witness  stated  facts  only  from  the  papers. 

The  Court  decided  his  statement  was  not  evid^uco;  bat 
the  witnesti  having  stated  he  made  all  the  entries  on  th^  fi. 
fa.,  the  returns  was  evidence.  And  that  as  to  who  pointecl 
out  the  property,  the  returns  on  the  fi.  fa<  did  not  prove  that. 
Defendant  excepted. 

The  witness  Continued :  I  can  only  state  by  whom  the  pro» 
party  was  pointed  out  from  the  entry ;  my  invariable  custom* 
when  the  property  was  pointed  out  at  all,  was  to  say  in  my 
levy  and  advertisement  by  whom ;  I  am  satisfied  from  what 
^ppeaiu  here  from  the  papers  shown  me,  that  the  property 
waa  levied  on  as  the  property  of  Daniel  Thornton  ;  the  entxy 
eaye  the  negroes  sold  fiMr  $402 ;  another  negro  woman  bqM 
Ae  same  day,  perhaps  to  A.  Hammond,  for  less  than  ^400; 
A  bright  yellow  negro  about  22  or  28  brought  abftut  $20 
Ht  $80  more  than  $400;  Jacob,  alao  Blackwell's  jn^rperly^ 
•bmt  40^  yeara  oU^  IkU  t iae,  and  UMf  of  hia  i^>  bron^t 
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vttder  14190;   I  think  the  woman  0old  to  Hammond  had  a 
chiM  St  the  time;  I  bought  her  afterwards,  and  she  had  two    • 
tfiiildreB;  I  bought  her  a  jear  or  so  afterwards. 

Orm-examtned:  My  impression,  that  it  was  sold  as  the 
pmpertj  of  Daniel  Thornton,  is  founded  entirely  on  the  en* 
try  on  the  execution  that  it  was  pointed  out  by  him ;  I  stated^ 
norhiflg  in  my  entries  but  what  were  facts ;  don't  know  that 
Daniel  and  Wm.  D.  Thornton  liycd  together  at  the  time  Qf 
the  levy;  never  knew  them  to  liye  together. 

Jbremiah  B.  Wareen:    Have  heard  a  conversation  be- 
tween Daniel  Thornton,  Wm.  D.    Thornton    and  Reuben 
Thornton  about  the  property  on  the  day  of  the  Sheriff  *«  sale ; 
Reaben  Thornton  had  agreed  to  furnish  money  to  buy  the 
wgroes;   rumor  said,  previous  to  the  day  of  sale,  that  the 
uegfoes  had  been  conveyed ;  Reuben  Thornton  had  old  Dan- 
iel and  young  Daniel  both  brought  in  my  presence  to  say 
whether  the  statement  was  true  or  not;    Reuben  Thornton 
said  foth^m,  "I  am  willing  to  furnish  the  money  to  buy  the 
property,  provided  there  is  to  be  no  after-claps  about  it ;  but 
if  there  is  to  be,  I  am  not  willing  to  have  anything  to  do  with 
it;  both  Daniel  Thornton  and  Wm.  D.  Thornton  disclaimed 
that  the  property  ever  had  been  conveyed,  or  that  there  was 
any  conveyance  in  existence  at  that  time ;  Reuben  also  stated 
that  if  there  was  any  claim  they  had  better  get  some  body 
else  to  buy  it ;    I  don't  want  it,  they  still  answered,  and 
said  there   was    no   claim,   and    said   they    would  rather 
Reuben  would  have  the  negroes  than  any  one  else;    old 
Daniel  said  there  had  been  a    conversation  about  an  in- 
strument having  been  drawn  up,  and  said  to  young  Daniel, 
**Youknow  abont  it;"  young  Daniel  said  whatever  instru- 
ment there  had  been,  had  been  destroyed ;  I  inquired  of  the 
parties  to  know  if  thir  instrument  of  writing  was  a  Will  of  ^ 
otherwise;  they  said  it  was  a  Will;  I  remarked,  a  party  had 
a  right  to  Te-mak«  his  Will  at  any  time ;  old  Daniel  said  he 
had  intended  to  cive  that  property  to  William  D.  Thornton, 
but  he  had  had  debts  to  pay  for  him  more  than  the  property, 
and  he  thought  Wm.  D.  Thornton  had  ruined  him  any  how; 
all  this  took  place  on  the  day  of  sale,  in  the  presence  of  Reu- 
ben Danid  and  Wm.  D.  Thornton. 
Orosf^xamined :  I  have  told  all  I  know  about  the  matter. 
Plaitftiffs,  by  their  connsel,  objected  to  the  admission  of 
tfie  sayings  of  Daniel  Thornton,  WilHam  D.  Thornton  or 
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Reuben  ThomttB,  and  to  the  conFeraatioii  »s  staled  bj  Jm* 

^    ^ab  S«  Warrea.    Flaintiffii  objeoted  to  any  decbunlioas  of 

\t^      D^iel  Thornton  siuc^  the  date  of  the  deed  of  gift  from  him 

to  plaintiffs,  Martha  and   PriscilU.     The  objectiooa  were 

taken  and  urgied  before  the  testimony  came  out  aad  as  it  w«| 

/  given  in. 

The  Court  overruled  the  objections  and  admitted  the  testi* 
xnony  not  to  prove  the  truth  of  what  Daniel  Thornton  aad 
Wm.  D.  Thornton  said,  but  as  a  fact  to  show  on  the  day.^f 
the  sale,  Reuben  Thornton  was  inquiring  for  infonnatioi  as 
to  the  title  rebutting  the  statements  of  the  two  Adams;  thftt 
he  knew  of  the  deed  of  gift  at  the  time  ho  bought  the  Bt- 
groes. 

.  The  execution  with  the  entries  on  it.  testified  to  by  Wnu 
H.  Adams,  was  then  offered.  Plainti^,  by  their  counsel,  ob^ 
jected.  The  C^urt  overruled  the  objection  and  admitted  the 
papers  and  entriee^  and  they  were  read  to  the  Jury, 

Defendant  offered  a  copy  of  the  ^^News  &;  Planters'  Ga- 
zette" containing  advertisements.  These  were  read  to  the 
Jurv. 

Defendant  then  introduced  and  read  to  the  Jury  a  bill  of 
sale  from  Daniel  Thornton  to  Reuben  Thornton,  dated  iVt 
27th  di^y  of  April,  1841,  and  a  deed  from  Sheriff  Adams  to 
Reuben  Thornton,  dated  4th  day  of  May,  1841. 

The  following  is  a  true  copy  of  the  dee(^  fi.  fa.  and  entries 
— ^the  advertisement  in  the  '^  JSews  &  Planters'  Gasette,*'  and 
of  both  the  deeds  to  Reuben  Thornton : 

"GEORGIA,  Elbbet  County: 

^^  To  all  and  singular  the  Sheriffs  of  said  SMe^  jfreeiing : 

"We  command  you  that  of  the  goods  and  chattels,   landB 

and  tenements  of  Wm.  D.  Thornton,  Daniel  Thoratoo  and 

*  Japies  A.  Clark,  you  cause  to  be  made  the  sum  of  two  \kun^ 

dred  and  seventy-two  dollars,  principal  debt,  and   sixteen 

dollars  and  sixty-seven  cents,  interest,  with  interest  odl  thj 

principal  sum  from  the  25th  ^ay  of  September,  1840,  whic 

Wm.  B.  Davis  and  John  C.  Douj^ass,  bearers,  lately  in  o^ 

Superior  Court  of  Elbert  county,  reoovered  agaiost  thexa  f^ 

debt,  and  also  the  sum  of  fourteen  dollars  thirty»sev«i  and  : 

•        half  cents,  which  to  the  said  William  R  and  Johi^  C  «  in  t1 

said  Courl  and  adjudged  for  their  dunsges  aa  madm^y  r« 

son  of  theis  detaining  the  said  debt^  aa  far  aa  tbeir   e(^% 
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tfcitiKt  e^eoM  wfaerwf  ike  ^dd  Wm.  ]».>  Duttel  anH. 
Itmei  A.  fTCTQ  ooDTieted  and  luiUe  fw  appearfl  to  itt  of^e^^V 
cvrd,  and  (kat  joa  liave  tlie  eaid  several  fium  of  numej^-     1^. 
fore  the  Judge  of  oar  eaid  Court  on  the  third  Monday  la       ^■ 
Mtfdi  next,  to  Milder  to  the  eaid  Wm.  B.  Davis  and  Jolm 
0.  Doodaad  the  debt  and  damage  aforesaidtf    And  have  joia 
tkcn  and  diere  this  writ 

^Witoesa,  the  Honorable  Gamett  Andrews,  Judge  of  our 
said  Court,  this  first  day  of  October,  1840. 

"IRA  CHRISTIAN,  Clerk."    . 

'<  Levied  the  within  fi.  fa.  on  one  nego  woman  named  Ann, 
20  years  old,  and  her  ohild,  a  boy  named  Henry ;  the  pro- 
perty pointed  out  by  one  of  the  aefendants,  Daniel  Thorn* 
ton.    This  10th  day  of  Deeember,  1840. 

«W.  H-  ADAMB,  Sheriff," 

'^B^  the  above  levied  property  on  the  first  Tuesday  ia 
February,  IMl,  to  Reuben  Thornton  for  four  hundred  and 
two  dollars,  and  after  deducting  levying,  advertising  fees, 
and  ny  fee  cost  for  selling,  to-wit :  sixteen  dollars  and  thir- 
teen cents,  and  the  principal,  interest  and  Court  costs  of  this  , 
fi.  fa.,  leaves  in  my  hands  of  seventy  dollars  and  seventy- 
seren  cents,  which  is  applied  to  the  order  of  the  defendant 
ihk  17th  Marofa,  1841.  W.  H.  .ADAMS,  Sheriff.'' 

'' Received  of  Wm.  H.  Adams,  Sheriff,  two  hundred  and    . 
ninety-nine  VtV  dollars,  tax  and  Jury  fee  due  on  this  fi.  fa., 
l»th  March,  1841.  Y.  L.  6.  HARRIS,  Att'y." 

''  Received  of  Wm*  H.  Adams,  Sheriff,  six  dolWs  and 
eu^«seven  centSi  Cl^k's  fee  on  this  fi,  fa.,  this  19th  Marcl^ 
1841.  WM.  B.  NELMS,  D.  Clerk, 


"ti     « 


^'Received  of  Wu»*  B.  Kelms  six  dollars  and  eighty-seven 
cents,  any  eost  on  this  case,  22d  April,  1841. 

IRA  CHRISTIAN,  Clerlu" 

« 

*^NBWS  &  PLANTJSRS'  GAZETTE, 

''  Wagkmgianj  WUkes  Oountg,  Go.,  J^inuary  l«e,  1841. 

^^EiAxu  Shxaiff's  Salb  ih  Fsbbuart. 
'*  Will  be  s^  at  the  OourtJioase  door  in  Slbert  ootmty, 
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,  on  the  ftrst  Tti^dajr  in  Febrnarj  next,  withbi  llie  legftl  Bib 
.9  hodrs,  the  following  propartj,  to*wits  one  negro  woman  bjf 
thehiame  of  Ann,  abont  20  years  old,  and  h&r  diild,  Henrj, 
an  infiint.  Levied  on  as  tke  property  of  Daniel  Tbomton  to 
satisfy  a  fi.  fa.  issued  from  the  Superior  Coort  of  Slbert 
'oonnty  in  favor  of  Wm.  B.  Davis  and  John  0«  Doaghs^  vi. 
William  D.  Thornton,  Daniel  Thornton  and  James  A.  Clark. 
Property  pointed  out  by  Daniel  Thornton.  This  25th  Dec, 
1840.  WM.  H,  ADAMS,  Sherif," 

"GEORGIA,  Elbert  County: 

^'Received  from  Reuben  Thornton  six  hundred  and  two 
dollars,  in  full  payment  for  a  negro  WQmsA  by  the.  name  of 
Ann,  about  the  age  of  19  years,  a  negro  girl  by  the  name  of 
Si&a,  aged  about  thtee  years,  a  negro  boy  by  the  name  of 
Henry,  aged  about  two  months,  which  negroes  I  will  forever 
warrant  unto  the  said'  Reuben  Thornton,  his  heire  and  as- 
eigns  against  the  claims  of  myself  and  all  other  persons,  and 
I,  the  said  Daniel  Thornton,  will  warrant  the  said  negroes  tA 
be  sound  both  in  body  and  mind.     In  testimony  whereof,  I 
.  have  hereunto  set  my  hand  and  seal,  this  STth  day  of  Aprils 
1841. 

"W^iXR^rcK^^^^^  DANIEL  £  THORNTON/' 

"GEORGIA,  Blbbet  County: 

"Whereas  by  virtue  of  writ  of  fieri  faeias  to  me  directei 
from  the  Superior  Court  for  said  county,  in  favor  of  VFiUiam 
C.  Douglass  and  Wm.  B.  Davis  vs.  William  D.  ThomtoB  an& 
Daniel  Thornton,  and  James  A.  Clark,  seourity,  I  bsve  lately 
levied  said  fi;  fa.,  on  one  negro  woman  by  the  name  of  AtOi. 
aged  nineteen  years,  and  one  negro  boy  by  the   n&ine  of 
Henry,  aged  two  months,  the  sale  of  said  negroes  bemg  a4> 
vertised,  according  to  Law,  was,  on  the  first  Tuesday   iii 
February  last  past,  exposed  to  sale,  at  the  Court-house  dooi 
in  said  county,  and  Reuben  Thornton  being  the  higl^est  bid 
der,  said  negroes  wer^  knocked  off  to  him  for  the    sum  <: 
four  hundred  and  two  dollars,  in  hand  paid.     I  tl^erefore  di 
fend   the  right  and  title  to  the  said  negnoea  uauto  tbe   sai 
.  Reoben  Thornton,  his  heira  and  ass^ns,  so  far  aa  i^    Sher 
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'»,  hyUm,  bond  to  do,  Md  m  firthor:    This  4tH«lAy  o£ 
M»y,1841. 
*^6ivea  uder  1117  band  aad  ssftl^  in  prMenee  of  .1    :  - 

''IhmIAB  JOHKBOV,  J.  1. 0. 

<'WM.  H.  ADAMS,  Sherift  [i.s.]    ^ 

^  Oierk't  office  SaMmr  Court. 

"SUTB  OF  GEORGIA,    i      Reoordad  the  80tb  De<s, 

"Slbirt  Coohtt.  f     1851,  in  Book  A.  A.,  foUe> 

J      279. 
"  WM.  JOHNSTON,  Clerk."   * 

Defendant  elosed.  :  i 

Coujisel  for  both  parties  addreaeed  the  Jury,  and  the  Coorl' 
charged  them  as  follows : 

**  GtxnBiixir  of  thb  Juey  :  v 

/'The  plaintifB,  Black  and  his  wife,  andSorognna  asd  hit; 

vffe,  claim  the  negroes  in  controversy  under  a^eed  of  gilt' 

mwle  by  Daniel  Thornton  on  the  17th  of  November,  ISaSif 

*^he  first  point  of  inquiry  is.  Did  Daniel  Thornton  own  tlia' 

slaves,  Ann  smd  her  child  Sina^  at  the  date  «f  the  deed  ?    If  \ 

ie  did^  did  he  have  a  right  to  convey  said  slaves  and  thebs . 

fstminorease  by  deed  of  gift?    The  next  point  is,  Arov 

Pmeilh  H.  Black  and  Martha  E.  Scrog^ns  thePrisciUa  H« 

Thornton  and  Martha  B.  Thornton  mentioned  in  the  deed] 

^fyimbefieve,  fttim  the  testimony,  these  females  are  Ihti 

dtogkiers  of  WiUiaai  D.  Thornton  mentioned  in  the  deedi 

tWthrf  and  their  husbands  are  imtitled  to  assert,  in  at 

Ooart  of  JtBBtiee,  whatever  right  the  said  females  have  mndefi 

the  deed  of  gift.  .     » 

*'  The  foundation  of  the  plaintifi^  oanse  is  th^  deed  of  gifk 

which  has  been  admitted  in  evicfenos'  for  your  consideration*! 

Is  thMt  deed  ganuine,  and  was  it  niade  by  Daniel  Thornton^. 

as  it  purports  to  be,  and  at  the  date  thereof  f    If  so,  its  e&. 

feet  ia  Imw  is  to  convey  nn  estate  for  yeavs  to  Wm.  D.  ThoriK   • 

too,  his  wife,  and  after  that,  to  the  two  daughters  in  fee  mbM 

r^/e.     I  cfaaige  you  further,  as  matter  of  I^w  arising  fro»' 

I  bis  paper  parporting  to  be  a  deed  of  sift,  that  the  estato  for* 

rears  in  Wm.  D.  Thornton  and  his  wire  was  to  last  until  the* 

"ungest  of  the  two  dawhters  became  of  the  lawftd  age  of 

:i  reanu     HeidMr,  by  tkedead,  can  takoimtil  both  are  of* 
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Uwfta 4igi0>  XhterefoMvlbe  Siatteto of  LimiMioas  i«»«U tio( 
run  against  either  daughter  until  both  are  of  lawful  ag«t ;  aa4 
hence,  if  y'lm  belieire  this  aotioii  waa.broagbt.  wilUnfour 
jears  after  the  younger  daughter  beeame  af  the  ace:  of  21 
years,  neither  of  the  d4uj;htenr  aiJs  bured  of  their  rights  by 
the  lapB^  of  time. 

^^lae  Best  point  to  be  considered  is,  Had  defendant  con- 
verted ihft  negroes  to  his  own  use  before  this  suitwaii  bn>uj^t 
irithin  fi>ur  years  (  and  does  he  hold  them  under  the  Will  oli 
hia  father  ?     Selling  the  negroes  would  be  converting  them, 
wprkiiftg  them  as  his  Dim  would  be  convi^rting  thein,  and  a 
demand  for  them  by  plaintiffs,  or  either,  and  refusal  to  de- 
liver them  by  defendant,  if  he  had  them  at  the  time^  wotld 
be  evidence  of  conversion  to' defendant's  own  use,  and  soffi* 
cient  evidence,  if  there  be  tto  evidence  to  ooatradict  it.  Ko«> 
gentlemen,  does  the  evidence  show  all  these  points  to  exisi 
in  favor  of  the  plaintiffs,  according  to  the  ease  ahready  •Ataled 
fea  you  by  the  Oourt?      If  the  Iiaw  and  evidence  do  sliow, 
tben,  these  points  in  plaintiffs'  favor,  you  are  to  find  for  the 
plaintifia  the  proven  value  of  the  slaves,  togethe^  with  rea-^ 
•Mabie  hire,  aeoording  to  the  evidence,  for  die  time  the  de* 
fblidant  had  theBi'(thiB  slav^)  iA  postfessioli,.  and.«in/M  )ie 
said  them,  if  yott  oelieve  he  sold  them,  unless  the  defeikUtnt 
has  shown  aeoie  lawful  ground  to  defeat  the  plaintifi'  <sl«umi» 
ittd  of  this,  whethmr  he  lias  shown  any  lawful  ground,  you  will 
Aeatt  inquire.    The  defimdant  oontends  that  tne  deed  oH^jj^^ 
if  it  ever  exiated,  was  not  delivered  to  the  F^iei ,  «r  to  eiwer 
of  thanuuntil  after  it  was  sold  by  die  Sheriff  as  the  properlj  af 
Baoiel  Thornton^  and  smtil  after  Daniel  Thornton  ooirreyed 
if  to  Beuben  Thorntoft^    The  Law  on  this  point  Is^  *^  that  a 
deed  of  gift  is  of  no  effect  or  validity  until  it  is  d^iTered 
either  to  the  parties  in  interest  or  to  some  one  of  thMA,  or 
ta  some  one  else  for  them.    It  can  only,  eoiivey  property  or 
isghts  from  the  time  of  delivery,  and  not  from  tlio  tiviae  of 
itidate."    Therefore,  if  you  believe,  firom  the  evidonoe^  the 
sale  was  made  by  Sheriff  Aduns  or  by  Datiiel  ThamiiA  to 
Beaben  Thwnton,  or  by  either  of  thorn,  and  that  mi^  smle 
"Ma  made  before  the  deed  was  delivered  to  the  piavties  in  in- 
tareat,  or  some  one  of  them,  or  some  o&e  else  Ua  them^  tlaMi 
the  platntiib  cannot  recover  In  this  ease,  whethor   Seohoa 
Xhomton  had  notiee  of  the  deed  or  aot«  But  the  tmtH  of  ^Iil|. 
tin  wcA  aa  all  other  ftate  in  tha.oase,  ia  a  mMii»:wi%'^^^y^^ 
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Jour  eimsiiamtion.    The  next  lawful  gronnd  on  which  the 
efendam  contends  the  plaintiffs  Are  not  entitled  to  recover 
h,  thst  even  if  Daniel  Thotnton  did  convey  to  plaintiff  the 
property  in  the  year  1888,  and  even  if  the  deed  was  then  de* 
Bmed,  still,  if  Reuben  Thornton  afterwards  bought  at  Sher- 
iff's sale,  or  from  Daniel  Thornton,  for  iuvalu;^ble  considera- 
tion, vithont  notice  of  the  previous  gift,  *  e,  (Reuben  Thorn* 
tmi,]  bj  such    subsequent  purchase,  took  a  good  title    to 
the  negroes  in  dispute.     This  is  the  position  contended  fof 
hthe  defendant's  counsel.     The  Law  on  this  point^is  this : 
When  a  party  takes  or  claiins  property  under  a  deed  of  glfkj 
he  or  she  is  what  the  Law  calls  a  volunteer;  that  is  to  sny; 
Acy  paid  nothing  for  what  they  claim ;  such  a  party — that 
« to  say,  a  volunteer,  must  yield  to  a  party  claiming  under 
» subsequent  or  younger  conveyance  for  valuable  considera^ 
^ODf  without  notice  of  prior  claim.     If  he  had  notice  of  the 
prior  deed  of  gift,  then  the  Law  does  not  require  the  volun- 
teer to  yield  to  him.    Notice  may  be  actual  or  constructive. 
If  the  party  claiming  under  the  deed  of  gift  records  it,  or  if 
it  is  recorded  according  to  Law,  this  is  constructive  notice; 
uicfiiB  sufficient  notice;   but  there  is  no  evMence  that'Reu* 
ben  Thornton  had  such  constructive  notice.     Actual  notice 
issLctutil  information  conveyed  to  defendant  personally  of 
the  existence  of  the  prior  deed  of  gift.     The  question  for 
yon  isy  Did  Kenben  Thornton  have  this  actual  notice  ?    John 
Adams  and  Thomas  J.  Adams  both  state,  in  substance,  tha^ 
Reuben  Thornton  said  he  had  this  actual  notice.     Do  they 
*?e«k  the  truth,  and  were  they  not  mistaken?    The  testi- 
mony which  conflicts  -with  the  testimony  of  the  two  Adams, 
i&  the  testimony  of  Jeremiah  S.  Warren.    You  recollect  what 
It  is^ott  are  to  consider — ^this  conflicting  evidence,  and  all 
the  etfeuBkBtances  and  appearances  of  the  two  A.dams'  testi- 
mony, and  of  Jeremiah  S.  Warren's  testimony,  and  say,  ar<* 
you  satisfied,    to  a  rea«onaMe  certainty,  tnat  the  Adams 
Jpoke  llie  truth,  and  that  they  are  not  mistaken  as  to  what 
Reuben  lloraton  said? 

*^If  yon  are  satisfied,  then,  that  Reuben  Thornton  had  ac- 
iaftl  notice  of  the  prior  deed  erf  gift,  and  defendant  (if  he 
'*jok  by  gift  or  bequest  from  Reuben  Thornton)  cannot  defend 
um^elf  on  the  ground  that  his  father  bought  for  money, 
•  ■thont  notice;  if  yon  arc  not  satisfied  as  aoove  stated,  of 
*'^  trutii  of  the  Adams'  statamentd,  then,  if  Reuben  Thom-^ 
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ton  pnrcliAsed  for  valaable.  qonaiden^ttfn,  ^  0M;ed»  INn  ^ 
Sheriff,  find  {torn  Pauiel  ThorutoQ,  or  eit&er  of  them,  tliett 
kU  BOH  haa  a  gdodtitile  agaii^t  tho  deed  of  gift.  7<m  notl 
(XKpe  to  your  decieioA  from  the  eyidei^ce.  and  the  Law,  as  gim 
you  in  charge^  and  from  no  other  aource. 

'^  You  must  understand  the  Court  as  expreaaingnoopvoioiv 
whateyer  aa  to  the  facts  of  theae.  You  alone  must  jaag«-* 
you  must  consider  the  whole  evidence  and  weigh  it>  wmq^^ 
flictiiig,  and  base  your  decision  on  the  preponderance  of  evi* 
dence.  You  muat  not  beUeve  one  fact  to  ne  tro^i  bey<md« 
raasonaBle  doubt,  in  order  to  find  it  tru^  but  you  must  i^ 
lieve  it  only  to  a  reasonable  certainty.  The  actual  notic* 
:|required  by  Law  to  make  valid  the  subsequent  purchase  coa^ 
tended  for  by  ileuben  Thornton,  must  be  given  at,  or  befon 
his  purchAse.  No  notice  given  to*  him  after  his  purobatt 
vroufd  invalidate  his  purchase. 

.    ^'A  mere  rumor  brought  to  the  knowledge  of  AeuVes^ 
thornton,  at  or  before  sale,  or  general  report  that  there  ws0 
*»n  outstanding  claim  or  conveyApce,  without  defining  i(W 
sort  of  conveyance  or  claim,  to  whom  or  who  by,  is  not  bo- 
tice  to  Beuben  Thornton,  and  especially  when  he  in(Ciix«& 
of  them  most  apt  to  know  the  trutn,  and  receiving  no  tntet 
iligenjQe  except  that  no  daim  or  conveyance  eziated.    Thfi 
Viegrpes  mentioned  in  the  deed  are  only  Ann  and  Iier  chili 
Sina.     If  plaiutiflb  have  made  out  their  clain^,.  a^d  ridit 
to  recover  Ann  and  Sina  according  to  Law  and  widence,  wf 
have  an  equal  right  to  recover  their  natural  increase,  all  m 
it  that  yon  believe  to  have  been  in  defendant's  poa8906io&,  oi 
converted  by  him  to  his  own  use,  before  the  bringing  .of  this 
suit, 

'  ^^The  fact  that  that  delivery  is  not  mentioned  in  tb^  deed, 
does  not  invalidate  it.    The  Jury  must  decide  from  ihft  ^xv 
-dence  whether  it  was  ,  delivered  or  not.     The   fact  that  it 
comes  into  Court  in  the  possession  of  a  |)arty  entiiled  \^tLd«t 
it,  is -evidence  that  It  was  delivered^    It  is  intportant^  how- 
ever, to  decide  in  this  case  whether  thf)  deed  waa  deUv^iML 
before  1841  or  i^ot*    Now,  the  Jury  must  get  at  th^  fa^t  b; 
^  the  -circumstances  of  the  case  which  bear  on  the  point,    Whai 

wa9  the  purpose  of  the  deed  ?  how  £ar  apart  aid  tiie  doiio 
and  donee  live  ?  and  all  the  circumstances  whida  go  to  shoi 
•an  early  or  late  delivery.  If  it  was  delivered  to  Wm*  1 
3!horntqn,.  or  either  of  his  daug^^r*  -ftapiqi  i^et  it^  j^Iifit  wod 
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be  a  good  iiHrerj  as  to  ftll  parties  lawftilly  entitle  toider 
Aegift. 

"Tte  eoHnsel  for  the  defendant  requested  me  to  charge 
you,  *wben  the  testimony  is  confficting,  the  Jury  may  coo-' 
tider  which  is  the  mbre  probable,  and  decide  accordinn^t) 
They  shall  ako  take  into  account  the  capacity  and  int^fi^ 
gence  of  the  different  witnesses,  and  if  they  believe  that  one, 
of  the  witnesses  was  called  by  the  parties  at  the  time  of  tbif 
trsflMetion,  to  bear  witness  to  it,  or  was  deliberately  consnlt* 
ed  hy  thetn,  such  circumstances  entitle  his  testimony  to  spe-/ 
eial  weight'  I  charge  the  above,  all  but  the  last,  that* such 
orcmoetances  entitle  liis  testimony  to  special  weight ;  and  in* 
9tead  of  that,  say  that  his  being  called  on  is  a  circumstanci?' 
for  the  Jtdpy  to  consider  in  favor  of  giving  it  special  weights 
The  title  issue  between  the  witnesses-^^the  Adams  and  the' 
witncsB  Warren — is,  not  whether  Warren  heard  what  he  te^* 
hted,  because  no  witness  contradicts  him,  but  whether  the 
fictB  stated  by  him,  to-wit,  in  substance :  that  Reuben  Thorn* 
ion  WM  inquiring  for  information  about  prior  claims  to  the' 
negroes,  are  sufltcient  to  tUake  you  believe  that  the  Adaioss 
did  not  speak  truly,  or  were  mistaken  in  the  matters  state^ 
kythem. 

'*I  sm  asked  by  plaintift*  counsel  to  charge:  If  Reubenl 
Tbomidn  had  notice  of  the  prior  conveyance,  although  fl 
WM  denied  by  Wm.  D.  and  Daniel  Thornton,  still,  he  is  bountf 
1^  the  notice,  and  did  not  get  a  good  title  by  the  purchase/ 
The  Jury  are  to  determine  whether  he  had  this  notice,  or  not 
hy  sB  the  flwts  of  the  case. 

^'I  charge  yotf  this  is  the  Law/'  and  in  this  connexion  th^ 
Com  read  to  the  Jtiry  again  that  part  of  the  written  chargd, 
showisg  the  difference  between  rumor  or  report,  and  notice: 

Cooisel  for  plamtiff  requested  the  Court,  in  writing,  tcT 
«fcaw the  Jury: 

**if  the  voluntary  deed  from  Daniel  Thornton  to  plalntifK 
was  foitod  in  the  custody  of  Sarah  Thornton,  Wm.  D.  Thorn-- 
*<>»'«  wife,  after 'its  execution,  it  is  to  be  presumed  that  it  warf 
deffrered  propertv,  and  in  immediate  execution  of  the  original' 
pwpose,  imless  thi« presumption  is  rebutted;  and  by. the  cir- 
«nnst«Jces  and  testimony  of  Which,  the  Jury  is  to  judge.*** 
This  charffe  the  Court  refused  to  give  as  especiaJly  not* 
proper  in  thia  ca^e,  (me  of  the  subscribing  witnesses  having; 
Iteeu  etaadiied  '$m  to  Meeutiov  and  proving  deHvary.  ^ 
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tiie  Jury : 

..  /'  Xb^  Jury  mu«t  be  s^tkified  from  tjbse  circvmfitaBceA  swon 
to  apd  ia  evidonco,  that  the  deed  from  Daniel  Thornton  to 
plaintiffs  was  made  with  intent  to  defraud  creditor^  or^ob* 
seq^oent  purchasers  before  they  can  set  it  aside,  even  if  tker^ 
were  no  notice,  a  purohaaer.  at  Sheriff's  sale  being  b^ni^  to 
Ipok  to  his  tide,  and  purchases  at  hia  peril." 

This  request  to  charge,  the  Court  read  to  the  Jarj^  and 
reiuaed  to  give  it,  but  cMrged  them,  in  immediate  oonnexioB: 
.  *^  When  a  par^  taljias  or  olaims  poperty  under  a  de^d  d 
gijft,  he  or  she  ia  what  the  Law  calls  a  V<^nteer;  that  is  to 
sfky,  that  they  .pay  nothing  for  what  thay  claim.  Bneh  a 
piyrty — that  as  to  say,  a  vdantcer,  mnsl  yield  U>  %  party  who 
olaims  under  a  subseouent  or  younger  conveyance  for  vaU* 
able  oonsideration  without  notice  of  the  prior  claim*" 
.  To  which  charge  and  refusal  to  charge  plaintifia  exoepted. 

The  Jury  retired,  and  after  consultation,  returned  ^  vei^ 
diet  for  the  defendant. 

,  Plaintiffs  moved  for  a  new  trial  on  the  following  grounds : 
.  1st.  Thi^t  the  Court  erred  iix  admitting  the  t^tunoiyr  ^ 
Wm.  H.  Adams,  so  far  as  he  stated  facts,  only  from  (he  pSf- 
If^Pk  submitted^  and  allowing  the  said  Adams  to  atato  ii^ 

Eiion  that  Daniel  Thornton  pointed  out  the  propertj,^  ani 
he  was  satisfied  from  what  appears  hejte  froifi  the  Pff**^ 
the.  property  was  levied  on  a«  tb<9  pn>p<n^  ofUweL 
^^rpton. 

2d.  That  the  Court  erred  in  admitting  the  Qoaitexaalioa. 
wi  statements  made  by,  and  had  between  Danidi  Ihar^ton, 
lyilUam  D.  Thornton,  Heuben  Thornton  and  Jeremiah.  & 
Warren,  as  stated  by  Judge  Warren,  and  in  admittiiig  tha 
statements  of  Daniel  Thornton  on  that  occasion.  . 

Sd.  That  the  Court  erred  in  refnsing  to  charM  tb«<a  JTuxjaa 
raqoested  bv  plaintiffs'  counsel,  thatt  ^'if  the  vdwl^^cry  Med 
(rom  Daiiiel  Thornton  to  the  plaintiffs  wa6  found  im.  the  eaa^ 
ttffij  of  Sarsh  Thornton,  Wnu  D«  Thornton's  wife,  .^dket  ita 
execution,  it  is  to  be  presnmed  it  was  delivered,  prapev^^  and 
in  immediate  ezeoution  of  th^  original  nuri>oa4)  U^]«aa  tUa 
preanmption  is  rebutted  and  ascertained  \f  th^.ptlier 
sta^ce^  in  testimony,  of  which  the  Jury  is  to  ju4gft* 

4tlL  That  the  Court  erred  .i&refiiaingJ;o  chf^tp^  Jwy  ik 
requested  If y. plaintifia!  coifnael^  \'4w*^i«iJtVI'«W!i»>e  mJ 
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Med  friim  the  ciif  fliMiifo  wwofti  to  «»a  in  •fMwws  chct 
tke  deed  from  Daniel  Thomton  to  plaintiffb  vos  ionde  wili^ 
nteot  to  <Mlmid  ei-ecHlan  «  siibMopMVl  p«rallat4i«,  before 
tkqron  Mt  it  Mde,  e?M  if  thero  ^ai  no  nolioe)  ynrvkatfi- 
en  al  flii«riff'«  Mle  telvg  baond  to  look-to  hi«  titiie  imd  ptni- 
abMeialliigpml;  BttdtnehargiiigtlM  J1117:  ^^Wheaftpitftrf 
tikei  or  elaima  pi^perty- under  a  deed  of  gifl(,  ke  or  dbe  le 
tiuit  tibe  Lair  ealle  a  volimteer ;  that  is  to  eay,  thej  pail 
notUttg  Idf  wliat  diey  eiaim.  Such  a  paity^-^that  it  to  nuf^ 
«  foimteer— amet  yield  to  a  party  who  olaima  under  a  inbee^ 
({Miiior  yoonger  eonToyaiice  for  valuable  eoneideration  widi 
notice  of  the  ^or  claim. 

Ml*  Tke  Oottrt  «rred  in  oharginff  the  Jury  as  Mlowo : 
^The  leotimony  which  conflicts  with  the  teetnnony  of  Hm 
tto  Adams  fa  the  testnftony  of  J^erendtob  S.  Warfen/'  and  in. 
Bsjiogy  or  intimating,  that  "  there  was  any  conflict  botwoe* 
Warrm  and  the  Adanus,  and  not  leaving  the  whole  subject, 
>»  €0  the  oenflict  between  the  witnesses^  so  far  ao  the  facts 
wete  concerned,  to  the  Jury. 

Wk,  The  Court  erred  in  chargingthe  Jury,  ^*  that  you  aro 
to  consider  the  conflicting  evidence  and  aU  ui4  ciroamstntices 
^  appearances  of  the  two  AdiUns*  testimony,  and  of  J. 
S'  VsrmMF*,  and  say  are  yen  sathfied  to  a  reasonable  oer« 
ttjntj  that  the  Adams  spoke  the  truth,  and  were  they  not 
pMtai  as  to  what  Reabem  Thomton  said  f  If  you  are  Sat* 
■M  Rtiben  Thomton  had  actual  notice  of  the  prior  deed 
^  glfi>  and  defcttdaot,  if  he  lock  by  rife  Or  bequest  tmA 
^Minn  ThonMon,  cannot  deflmd  hiti^eff  on  the  gHmnd  thiM 
^  f rtlsr  bought  for  money;  without  notice.  If  ydu  aire  not 
■■tuM  as  above  stttod  of  the  troth  of  iho  Adains'  etati 
^^^  Atn,  If  Beubeli  Thortoo  purchased  for  vahiablo 
^<«Micntiow,  MB  statod,  ftom  the  Hheriff  and  Daniel  Thorn* 
^  tf  tarn  «Mier  of  them,  then  Us  son  has  a  good  iido 
<g»M*i  doed  tt  gif^.'' 

'^^  Mb  Oowt  emd  in  refaaing  to  give  the  within  charge 
'^'BSM  iyplaintiff  's  oounsel  without  the  modtticatione 

^^*  The  Ooort  «irred  in  charging  th^  Jury :  « If  the  p*rty 
^^^inn^g  uodor  the  deed  of  gift  records  it,  or  if  it^is  recorded 
^^omlinf  to li^ir,  tUs  is  oonitractive  notice,  andiss^flld^nl 
Miec  BnttlWirtis^no  OfMenee  thai  Beliben  Thornton  had 
<iA  SDimifnittsi  ntHio^-   iiOtiMl-  ^mUco  it  «etMal  IntMMN 
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iMtt  «i»T^y^  to  Mbiubat  imwMllJr  «£i)ie  editeMaf  Ai 
^r  deed  o£  gift/'  . 

dth.  The  Own  ened  in  dMkrgisglhe  Jvry.iiMkmft:  <^A 
e  romor  bright  U  the  knowlrage  of  Reuben  Uortlie 
^  or  before  eak^  or  getter^  report  thut  thore'wsa  enoelitu^ 
iiift  elun  or  coiy^aaee,  widiotit  defining  vhat  sorlei  i 
elaua  or  o^ey»9oo»  to  whom  *ot  who  by,  Aot,  ie  not  totiM  ti 
Beaben  Thoraloni  aad  etpeeiftUy  when  he  iaqnirts  «f  itei 
moet  ept  to  know  the  tralV  md  reorfvinc  ao  tfrtel]i|eiM%  t|* 
eq^it  th»i  Bo^aim  or  oaavejrenee  esieie£" 
..  lOdu  Tho  terdiot  is  eentrarj  te  the  diaig^.of  Ihe  OooKi 
11th.  The  yerdiot  is  contrary  to  the-eidd^iefrf 
ISlk*  The  f^endiot  is  strongly  «iid  deeidedly  egtfoal  tht 
Wttght  of  endewe* 

r  &e  Gowt  refoaed  th«  mew  trials  aad  tlwt  ie  tho  ermr  «•» 
iigDed. 

H.  V^w^uaw,  HvTcoiaoK,  and  Wumnw  4  KjoaiBy  for  pto 
tift  in  error. 

«• 

•    Bjf  tkt  (hmi.'-^hYOU^  J.^  deUvering  the  opiiuQlu     « 

We  think  the  teatimeny  of  the  witne»,  WiUinm  H.  AdtfMi 
Iraa  legal  and  admieaible*    He  ea^s  th^  enftriaa  ^aana*  in  Ui 
hand-writiDg;  that  lie  hae  no  reeoliection  of  lili^  mneaetiaif 
tb4t  he  -ean  only  atate  by  whom  the  property  wna  peiaMl 
^t  {rem  the  entrjr*    His  invariable  onatdm,  wrheti  tie  pio* 
pMiy  was  pointed  out  at  all,  was  to  aay  in  hi»  kevy  wAair 
TOftistaentby  wham ;  that  he  ia  satisfied  from  irMbappean 
imm  the  papers  shown  hi»,  that  the  prenrtj  iMa*ks^  ta 
at  the  pr<q>erty  of  Daniel  ThomtOBf:    His  iMproaafan,  tksl 
the  negroes  were  sold  as  the  property  of.  BaHiM  ThltlMii*'^ 
based  enttfely  on  the  entry  on  the  .  cOceentiosi ;  *  ihUt  it  was 
pointad^ntbyhhn.    He  slated  nothing  in  his  entriMVBJtwb* 
were  facts.    The  rule  on  this  subjael)  «satatod  by  If  r.  Oreea- 
leai;  is  Ail :  '' If  thn  pmr^  who  made  the  rwiiAry  in  AeaA.  tc 
beit^  oalMf  has  no  reooUaotiA  of  the  ttanii^otaM^  bot  tertij 
ins  to  his  nnilerm  pcactioe  to  nake  all  Ua  j&n  JBtIm  tfnly  lai 
et  the  tine  of  eaeh  tflftnaaetian,  wd  has  n<^  -dAnbi^f  the  ai 
oniMy  of  throM  in^  qaattion^  t^  ^^Mt^mam^pmmJMk  ia  qm 
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ttteel  vulihotf  aaoiigiBal  endUM^  andiidtkeAnNiyi  to  e^t 
taUiflbthe  &dliii  qoMtim."  «  1  QtmnUaf  m  J&.^  §116; 
ako,  WHUam  v».  j&b^y  ^  ffalOead,  4  ^a.,  d78«  Bol 
ivi^  Wig  nH  the  bill  of  sale  imde  bj  liia  irhnmB,  M  8bekiff» 
•ftder  tUgsoli^  aooompMiSBil  by  ^  cxeeotion  mth  the  ea^ 
Im  in  flteatiixiy  Buffieietit  evidtBce  of  the  fact  in  eontroyersy^ 
nthontiMunrpTiwf? 

&  The  coaT«E«ation  and  dedarfttums  between  aad  amoog 
Benboi,  Duiiel,  and  William  D.  Thornton,  in  ipespeet  to  aa 
Mtstiidinff  title  or  daim  to  the  n^roee,  and  on  the  day  of 
tb  8harif°i  sale,  aa  teatified  to  by  the  witneasj  Jeremiah 
Wimo^  was neft  objeetienable.  It  wasoertainly  otaipetei^t 
fiff  t^  defendant  to  show  th4t  Beuben  Thenton  beagle 
out  Botioe,  if  he  could,  and  how  he  could  do  so  Othe 
^  br  ahoWiag  what  wan  ecjd  and  done  by  Benben  14i0rn- 
te  M  etbera  intereeted  in  the  eale,  at  aod  before  tdbe  eale# 
I  naaet  very  well  see.  It  is  not  hearsay  eridenee  only,  bat 
iQto,  a  f9H  of  the  eirenmstaiiees  sarroaiulilig  and  attendiiig 
tfe  ads  and  porchase.  The  teetamooy  was  oe|rtaialy  propet 
^  go  t6  the  Jtoy.  Bat  what  it  was  worth  or  what  it  proved^ 
a  a  rery  difiwent  question,  as  we  shall  see. 

8.  The  pkdatffi  were  entitkd  to  the  charge  requested  > 

^  i$,  that  peaaeasioB  of  the  deed  having  been  dHuwn  in  the 

^6  of  William  D,  Tbovaton^  one  iAq  took  aa  interest  an^ 

jkf  it,  it  IB  to  be  presamed  that  it  was  delivered  property  and 

ia  iamediat^  exeevlion  of  the  original  parpMe/'     The  ^a^ 

Bfaiy  ef  adeed  aiay  be  inferred  fitiai*  its  possession  by  the 

9«BM.    The  endeace  ef  one  of  the  safasoriUng  witnessed 

^dia  deed  waa,  ^  that  dm  deed  Was  made  fo»r  the  pafposad 

<^fnad  aai  aperifled  ia  the  deed."    The  faot  that  the  deed 

^Maatw^  pass  out  of  the  posaesdoa  of  Daniel  Thora^ 

^Q  «t  tke  time  of  its  execntion,  does  not  affect  the  tide  €if 

^  insaaipliQii  of  delivery  arising  firom  the  sabaequent 

P^^Msaoa  of  tba  deed  by  the  mntees.    That  fact--*tlie  re^ 

i^tio^aCdiedeedbyhiniatthat  time**«4a  ftdly  aoconoted 

^  ^7  As  sdditimial  &cft^  testified  to  by  the  witness,  dial 

nose  of  tkegranlieeB  or  peraans  tidcing  an  interest  nnder  the 

^mI  vne  ptaaaait  to  r^aeive  it*    The  nataral  aad  legal  m^ 

x^Bptiaaariaiiiff  ittm  die  faeta  aa  proren,  is,  that  the  dead 

—  ffniaillj  dMwi^d  ta  th^  gMoiteesior  some  one  of  thea 

« seoa'after  i$B  ieaiaatiaii  aa  it  edoU  ooflToniendy  be  dona^' 

«d  that  xha^  ••.^Wasaiad^  it  <ekatad  baak  to  lbs  data  dT 


«0  fiUPRVm  QOUBr.jOF  SMffSmU, 

MO;   4  Ken^  46^  na^af  Bwm:  vt^  WmAr^,  t  JUbni 

We  vtre  not  eertdn  tlia4  we  'fiiUj  und^ni^oi  ik«  "pqiH 
BMide,  oriatenikd  io  be  nede^  m  Ae  reqeeil  at  BtaUdai tk# 
foartk  gnmad  of  motion  for  mtm  trial,  and  if  wedid  pf»pttt|^ 
understi^nd  it,  the  Court  were  not  follj  aoneed  Uppn  it;  « 
wa  oivacfaided  not  te  paw  ofM  it,  bat  to  leave  it  aa  ofet 
qaestian*      • 

4.  The  Court  below  enred  in  ehai!ginfftke«farj5''thittiM 

taatioienY  whieh  ooafliettf  with  that  of  the  two  Adnat,  atf 
that  ef  Jeremiah  Warien;  The  eoaiiat  beiag  denied  iatUi 
eate,  itwaa  a^qneatbn  for  the  Jary  to  detetiaiae,  aad  not 
theCoort. 

The  Cowt  fiitther  eharged  the  Jiwy^  in  inniitiKa»i  ettott* 
ion  with  the  fbr^geing  cdiarget   ^^Yon  mn  to  eetoflidv  dbi 
eenflioting  eridenee  and  ell  the  ohrciunatanees  and  >fP**^ 
iM6  of  tl^e  two  Adane'  teetiflMij  and  of  Jereniali  B.  Wei^ 
ffaQ*8  testimony,  and-  aay^  ate  you  satisfied,  to  a.  yeaiwith 
<9hfteinty»  that  the  Adams  H>oke  the  trt^,  and  Ihat  ttoy  inf 
not  mistaken  as  to  what  Kenben  Tbomten  aaMt'*     ISkii 
clmrge  ie  alee  exeepted  te^  and  we  think  the '  eoDdeption  #eU 
liken.    Tbs  fona  in  whieh  the  prclpoaitaoa  wm  ^  ts  thi 
Jiary  disenminated  against  the  testimony  eff  the-  Adaw. 
Thisong^  a6t  to  hare  been  doae,.foff  all.  the  wHiiessestefliip 
fied  to  admissioQe  and  deelaratioDB ;    eaok  had  ie  dsptni 
*  epen  his  memory,  of  what  was  said  in  tlmir  ptmacnee  sad 
hearing,  «nd  why  may  net  Jeremiaii  S  Warvwn'a  recottsotiei 
he^e  fisiled  as  that  the  Adams'  sbeold  S    The ;  reemrd  sbsio 
ko  teason.    These  were  two  witnesses  agafaat  Ute^  and,  so 
far  as  aeytUng  appears  to  as,  they  were  equally  entitled  to 
eiedit. 

\  'Iheweightef  the  teetmumy  was  against  tha^efl^wtliiotf 
Warten,  beeaase:  they  eappprted  and  eerroboeatod  esieh 
4ther,  while  Wanren'a  stood  alone;  that  he,  ntteweng  thst 
thrteie  wee  %  eonlict.  Bat  was  there  in  dbet  amy  oomfiiet  be> 
tween  the  tesdmoay  ef  thtae  witnesses?  We>  do  Aot  thiak 
there  atebskaaily  was*  The  testimoij.  <tf  all  tk^  wilnesset 
iMy  hare  been  true*  Netwithetandiag  the .  mmmaaliiiii  to 
whidi  Mr«  Warren  testified^  Beahen.  IBmrtaiea  maw^  have 


kaowft  ell  abei^  the  ted  ef  giftcwn  whmi^  mlassMMs  relj^ 
After  that  eoMrc^satfe*^*  eM  hefiphe  i  Iha  Ip wadhadei  ike  maf 
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hftf^  hflird*6m»%  Imut  lh«  iteiter  it<yi4.  He  maj,  in  fiM«i» 
hav«  kaotrniitibe  fciBfie.  TbA  Court  (9u^t  te  b»Ye  ohargid 
tke  Jorj  ea  this  atilQect,  that  it  Tra»  iheur  dul^y  to  reconcilfi 
tkii  tettiniony  if  they  eoald,  flo  that  Ibe  wiiole  might  standi 
if  poMible ;  but  if  irreoouGilable,  then,  the  witoeMea  betn^ 
eqaal/y  6AtilIed  t«  or^it,  they  must  find  Mo^diag  to  th^ 
^hi  of  die  etideai)e»  of  irhieb  they  are  te  judge. 

We  agree  vitk  the  Court  below,  that   ^^.a  mere  riumur 

Vrottgki  10  the  kuowled^  of  B^ben  TborHtQn  it  or  heiom 

Aemkf  or  gfiuer^l  report  tiiat  tbere  vaa  an  outatandi^g 

«Um  «r  fie&Teya»ee»  without  deftuing  what  aert  of  eonveyt 

<M  or  elaiia,  t^  whom  or  who  by,  &c«,  ie  not  aoti^o  to  8e!^ 

^  ThiHB^u  ;**  bm  when  he  ados,  ^^  eapeemlW  wben  he  in*} 

||m«B  ef  tboie  moet  apt  to  know  the  truth,  ana  reoeiviitt  aa 

Q|teKg^nee,eaoept  that  uo  claim  or  conv^yanee  ejueted, '  w^ 

Jw^  vith  him.  ■  Ihie  may  be  true  aa  t  geaeral  propqaitiouit 

wt  wben  eansidered  in  reference  to  the  tacts  of  this  eaae,  iti 

iftBot  tmr,    aSicre  was  no  evidenee  before  the  Court  tha(;  the 

lutfce  Beaben  Thornton  had  received  was  mere Joose or. vmm 

nuMr.    Ihe  teitimopfy  ef  Mr,  Warteia  ie,  tbat  ^'  Reuben  Ead 

Wed  to  fwlusb  money  to  buy  the  negrees.    ^^  Beubsft  eaU 

P^om  te  the  degr'  of  sale,  thst  these  nefroet  had  been,  eon* 

^ejed«"   This  implies  that  he  knew  or  had  heard  moro  abouK 

^  <leed  than  a  mere  vague  and  loose  report  cht  rumor :  lie 

^<1  that  they  bad  been  conveyed.     He  had  old  Dsgaiel  and 

WillUm  D.  brought  into  his  presence  to  say  whether  the  re*- 

portwas  true  or  not.      Now,  if  Mr.  Thornton  had  heard 

^bout  this  conveyance  previously,  how  did  the  denial  of  Dan- 

|<tt  or  William  D.  aid  him,  or  why  did  he  depend  upon  that 

infanDation  at  that  time  ?  for  both  of  these  men  were  inter- 

^ted  ia  misleading  him ;  or  how  does  it  appear  that  what  he 

Md  iieard  about  the  conveyance  was  a  vague  and  loose  re<- 

pont  It  is  due  to  the  Court  below  to  say,  ^'that  in  his 

<^Airge]iedid  tell  the  Jury,  if  Reuben  Thornton  had  notice 

of  the  deed,  although  it  was  denied  by  Daniel  and  WilUam 

^M  that  he  would  be  bound  by  the  notice,  and  the  Jury  was 

to  deterauae  from  all  the  facts  of  whether  he  had  the  notice," 

^t  when  he  connected  his  understanding  of  the  effect  of 

narrea s  testimony  with  that  of  a  report  or  rumor  as  notice, 

^^  I  have  already  shown,  he  gave  to  that  evidence  an  imnor- 

^<^  snd  bearing  to  which  it  was  not  entitled,  and  which 

"**«  well  eakulal«d  to  Qiislaad  the  Jury.    Ihe  whole  sense  of 
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kn  TlMnit<Ni  boudu  without  notice^  «r  #t  )eft#t  ivilliottl  neli 
Betide  M  wduld  meet  h»  titl» ;  iffaild,  in'  the  opinoo  of  tUi 
Oovrt,  that  #yideiiee  iras  Bit oiigly  eorreborative  of  the  •li' 
Aenoe  df  the  Adams,  that  he  did  hate  enffioient  notice  before 
the  sale  to  ptit  him  on  his  guard  and  to  boy  at  Ims  peril. 

Should  we  be  mistaken  ih  this,  howerer,  still,  there  is  noth> 
ing  to  show  that  after  that  he  did  not  set  full  netiee  before  he 
bought.  Then,  there  was  another  and  a  revy  significint  fset 
te  the  testimony  which  the  Cont't  lost  sight  «f.  I  alhde  to 
the  warranty  firora  Daniel  to  Reuben  Thonitaii,  dated  8Tth 
April,  1841,  juBt  after  the  Sheriff  "b  sale,  for  the  ide&tisa) 
Mtroes,  and  one  ether.  If  Reuben  Thornton  Mt  a  good 
ime  by  the' Sheriff '•  eale  free  of  noiiee,  why  tel^  another 
and  a  warranty  flrom  Daniel  for  the  sume  negroes  ?  AH  th# 
pMiMipliioiis  arising  from  these  faete  were  eiBdwM  by  the 
dirrelien  given. 

*  The  evidende  is  stronff-^rery  strong^-that  Rauben  Them* 
tern  bought  with  notiee. 

<  Atf  the  oasl)  goes  baefe  fbr  a  new  trial,  we  have  nat  frit  it 
Aaeessary  to  bass  upon  the  question,  whether  the  verliet  is 
against  the  endenee,  for  on  the  next  trial  the  e^idtaoe  may 
be  r^y  diUmqnt. 


Judgment  reversed. 
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2.  It »  eifor  in  t^e  Conit  to  iihaiya  the  Jufy  In  •  cnminftl  caae,  that  th«  «!% 
feuwtf  it  sQcceaitf ul,  would,  in  bit  judgmeQtt  be  bated  on  the  Tiolaiion  of.  % 
Miemn  oath  they  had  taken,  that  he  is  "  opnstraiaed  to  warn  them,  that  to 
acquit  the  prisoner  on  snch  a  ground,  that  ignorance  Of  the  existence  of  a 
lew  if  a  gobd  excnae  for  i\9  violation,**  wonid  be  a  violation  of  their  oath^ 
uJufori.  ' 

1  Tkt  right  of  the  Jpry  to  judge  of  tMi  Law  being  leenred  by  at«t«Cev 
mvit  not  he  impaired  by  denanoiation  of  the  Gonrtt  that  if  tbey  do  ao  aai 
icqait  the  prisoner,  tbef  wovid  Tiblale  their  oatha  aa  Jarora, 

Misdemeanor,  in  Hauooek  Superior  GoufU  Tried  befort 
Mge  TmomaSj  at  Deoeiober  adjoofned  Term,  1859. 

The  plaintiff  in  error  was  indieted  for  eelling  whiaky  in  a 
quuititj  less  than  one  galloon,  witfapat  taking  the  path  re- 
qeired  by  Law. 

On  the  tn^l,  WiLUAM  Txis  testified :  That  d^CendM^ 
•old  him  a  quart  of  whisky ;  he  wanted  to  buy  a  less  qoan;* 
titj,  but  she  said  she  could  not  sell  a  less  qmuitity,  because 
it  ws«  against  th^  Law. 

Defendant  introduced  no  testimony^  but  her  counsel  imr 
sisted  before  the  Ju^y  that  if  tbe^  belieyed  that  she  did  not 
intead  to  ?iolate  the  LaF>  they  night  acquit. 

Upon  the  subject  of  the  defense,  the  Court  charged  as  fol-; 
lows: 

• 

''The  defense  set  up  here,  to-*wit :  that  the  defendant  waf 
ignoraat  ot  the  existence  of  the  Law  which  she  is  charged 
viik  TioUting,  will,  in  my  judgment,  if  successful,  be  based 
<^  the  nofaition  of  a  very  solemn  oath  you  have,  taken.  Jg- 
noranee  of  the  existence  of  a  Law  is  not,  and  has  never  been 
held,  so  far  88  I  know,  to  be  an  excuse  for  its  violatian.  To 
establish  such  a  principle  would  be  to  uproot  and  destroy  tba  * 
protection  of  society,  and  render  nugatoiy,  in  a  groat  sellsf^ 
the  crinmal  laws. 

''  It  is  argued  before  you  that  intention  is  a  necessary  in4 
gredient  of  crime.  This  is  true,  and  you  must  be  satisfied 
Uiat  vhen  the  defendant  sold  the  liquor  she  intended  to  se4 
iiqnor.  But  it  is  not  necessary  to  show  that  she  knew  that 
selling  liquor  was  criminal.  If  she  knew  she  was  selling 
liqwHT,  the  intentioi^  ^Wti^.  .  If  she .  beUeyed  at  the  time 
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•be  was  selling  beer^  or  coffee,  or  water,  then  the  intention 
would  not  e3d^   ' 

^^  You  have  been  told  yon  are  judges  of  the  Law:  This  is 
titi0,  and  itL  judging  the  Law,  you  are  independent  of  the 
Court.  You  undouDtedlj  have  the  power  to  judge  the  Lair 
and  say  that  ignorance  of  the  existence  of  a  Law  is  a  good 
excuse  for  its  violatioo;  but  I  am  constrained  to  warn  yon 
that  to  acquit  this  defendant  on  such  a  ground  would  be  s 
yiolation  of  your  oaths  as  Jurors;  and  to  put  her  acquittal 
M  such  a  ground  would  be  no  biftlor  th«u  to  find  her  not 
guilty,  because  she  wears  a  red  shawl.  9ttOh  a  consideration 
as  ignorance  of  the  Law  can  only  be  entertained  by  the  par* 
Aening  power^  which  it  is  unlawnil  for  you  to  exercise. 

To  this  charge  the  defendant  excepted,  and  assigns  Ae 
same  as  error. 

A.  H.  Stephbits,'  for  plaintiff  in  error. 

•  BtmCH,  Solicitor  Oeneral,  represent^  By  AKfeBMA^,  for 
defendant  in  error. 

.  By  the  Court. — Lyok,  J.,  delivering  the  o^nnion. 

Th^  plaintiff  iq  error,  without  license  to  retail,  tmA  Wift* 
out  taking  the  affidavit  required  by  the  Act  oF  29th -Decern-    i 
ber,  18S9,  {Odbby  1089,)  ""not  to  sell  or  formsk  spMtefm 
liquors  to  slaves,  without  an  order,  kci.y*  sold  a  quart  of 
Wnftky,  for  which  she  was  proseented  and  convicted. 

Under  the  Law,  as  it  existed  previously  to  the  Act  of  1888, 
persons  could  sell  liquor  in  quantities  of  a  quart  and  <yTct 
mthout  license.     But  that  Act,  for  the  purpose  of  tmppress- 
Ing  the  traffic  in  liquor  with  slibves,  introduced  this   clttop 
Ih  the  old  Law:  *'  that  all  venders  of  liquors  in   less  quanti- 
ties than  u  ffalhn  should  take  the  oath     prescribed  by  that 
Act,  whether  they  had  license  to  retail  or  not.     The  ptajntif 
in  error  seems  to  have  been  ignorant  of  thi^  cKang^  in  the 
liBwv^-not  a  v^y  uncommon  thing,  by  the  way— ^i^nd  iMb  en* 
tirely  innocent  of  an  H;itention  to  violate  the  Ijaw ;  far  the 
|9enon  to  whom  she  sold  the  whisky,  wanted  to  \mj  a  lefll 

Juantity,  but  she  would  not  sell  it,  saying  that  *  was  aga^ 
lie  Law.    On  the  trial,  she  rested  her  defeii^e  upoik  M 
Want  of  intention  to  violate  the  Law,  under  tfM  ^rt^rfaie&slfe 
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tbePesal  Code:  *^that  the  Jury,  in  cri]n^lffcI  esseB,  were 
judges  of  the  Law  and  the  (tbct.  (CM,  886.)  And,  **  A 
pen<m  shall  not  be  found  guiltj  of  any  crime  or  misdemean- 
or, committed  hj  mfsfbrtune  or  accident,  and  when  it  satis- 
factorilj  appears  that  there  was  no  evil  design,  or  intention, 
or  curable  neglect.*'     (CoAi,  779.) 

Ihd  Jadge  diarged  the  Jury,  **  that  the  defense,  if  Bueees0- 

&/,  would,  in  hia  judgment,  be  based  on  the  violation  of  a 

iwjr  solemn  oath  they  had  taken;"  ihaihe  waa  '^eooatrained 

to  warn  them,  that  to  acquit  the  defendant  on  aucha  groilndj 

that  isnorance  of  the  existence  of  a  Law  is  a  good  excuse  for 

ilB  fiomkmf  (not  exactly  the  ground  of  defense,)  would.be 

atiolakioa  of  fcbair  oalha  as  Jurors/*    In  this  we  Ihink  the* 

Court  committed  error. 

Tb  right  of  the  Jury  to  judge  of  the  Law,  and  to  acquit . 

or  ooaTiot  m  thw  shojl  jndffftf  is  guaranteed  to  them  and  the 

^MMr  by  the  Statute  of  die  State,  to  which  we  must  all 

W,  and  that  ri|^t  mutt  not  be  abridoed,  weakened  or. 

l&varted  br  the  thunder  of  the  Oourt  in  their,  ears;  that  if 

^7  dKrald  take  a  different  view  of  the  Law  to  himself,  that 

^  mil,  in  so  doing,  violate  their  solemn  •  oaths  aa  Jurors^ 

The  Court  must  impartially  and  ditpassionately  instriiet> 

^  Jury  89  to  tiho  Law.  of  the  ease,  and  leave  them  free  iii 

^  exercise  of  their  right  and  duties  under  that  Law  and  the^ 

/leta,  Id  oonviot  or  acquit,  as  they  shall  conscientiously  judge. ' 

^  Agree  with  the  Court  below,  that  the  intention  is  manifested 

t?  the  sot ;  that  ignoraiice  of  a  Law  is  no  excuse  for  its  vio^. 

i^on,  and  that  when  a  Jury  capriciously  acquits  one  palpa-^ 

%  W^Sky  of  a  orime,  that  they  violate  th&ir  oaths  and  seU 

aan  duties  to  the  Law  and  the  country,  and  that  when  they 

^  ^  there  oveht  to  he  no  harm  in  telling  them  so.     But 

^hk  caanet  be  done  without  artppling,  if  not  destroying,  a 

principle  tfiat  the  Law  for  wise  purposes  has  lodged  with  the 
Jarr, 

ThelOiJksec.  <^thsl$t4w.0ftheI^malGode,{OM,77^,) 
^eferrH  ta  hj  ooiSnael  in  the  defense,  and  quoted  above,  doea 
ot  ajgpiyta  eaaao  of  this  kind^  but  to  those  oases  only  wfaera 
ie  cmae  waa  eommittod  by  misfortune  or  accident,  and  with* 
It  any  e^  design,  int^ation  or  culpable  negleot«^J)oA 
iBfgB  miafertviie,  or  ac^ident^-or  without  evil  design  or  in* 
ition  ooQcmrring  in  the  perpetr^icn* 
Jadipaaamt  s^wefMi. 
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OGLfiSBY  AND  WIFE  •«.  QALL. 

I 

1.  O.  permits  fait  wife  to  »eH  G«kes,  &c.,  oa  her  own  acooont,  from  the  «aro* 
lags  ot  whi'ch  she  buys  a  negro,  taking  the  title  ia  her  own  name,  by  hie  cos- 
sent.  She  keeps  aad  holds  the  negro  as  her  separate  property,  paying  tbe 
taxes  all  the  time :  HhUff  that  the  aegro  vested  in  the  wife  aa  her  separats 
{iropefty  against  her  ha«hand,  and  omt  daimiag  under  him  as  •  W3!uttteer. 


•  In  Sqoi^,  in  Elbert  Superior  C«iirt.    Deounon  by  JvAgB 
Thomas,  at  Maroh  Terni,- 1860* 

•  Thi«  was  a  bill  filed  by  J^mea  C.  Hall,  against  JsmM 
Ogleiby  and  Sarah  Oslesby,  bis  wife,  the  staSementt  of  whiek 
are  sabstantially  as  follows: 

.  That  on  the  20th  August,  1868,  the*  sstd  Jtaics  Oglesbr 
esecQted  and  delivered  to  oomplainatit  his  certain  deed, 
whereby  he  gave  and  conveyed  and  deiirered  ta  oc^nphiiint 
a  negro  woman  named  Mary^  and  her  four  childnn,  tegetbar 
with  their  future  increase,  in  trust,  to  hold  the  same  for  the 
joint  use  of  the  said  James  Ogiesby,  and  Sarah,  his  wife,  ftr 
and  daring  their  ieint  lives,  and  for  the  sole  and  separate  aw 
of  the^survivor,  during  his  or  her  life,  'and  «t  and  upon  the 
death  of  the  survivor,  remainder  to  oomplaiiiant  in  fee-mmpk 
forever. 

The  bill  further  states  that  said  James  and  Sardi  have 
said  negroes  in  their  possession,  and  that  couplainant  ha^ 
reason  to  believe,  and  does  believe,  that  they  are  prepamg, 
and  have  it  in  oontemplation,  to  remove  said  negroes  etandsB* 
tihely  beyond  the  limits  of  the  Stale,  and  ther^y  endanger* 
in^  the  rights  of  complainant  as  remainderman  m  and  under 
mid  deed,  and  subjecting  him  to'  sericns  and  total  loss,  as* 
less  A  writ  of  ne  txeat  or  quia  timet  do  issue,  secfirinft  said 
negroes  to  complainant  after  the  terminaiioar  of  the  lifMt- 
tate. 

The  bill  suggests  iand  prays  that,  owin^  totheconditioa 
of  said  negroes,  eonsistiug  of  a  woman  and  four  small  chilr 
dren,  that  they  be  sold  and  the  proceeds  of  sale  be  in^fested, 
and  the  interest  thereon  be  paid,  annually  to  defendants  during 
their  Joint  lives  and  the  life  of  the.  survivor,  and  then  the 
principal  be  paid  to  complainant  as  absolute  owner  thereof. 

The  bill  prays  that  defendants  be  enjoincMl  from  removiiig 
or  "vunning  said  negroes.  Mid  tl)at,  in  the  meaJBtiiao^  said 
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riam  be  Mctir«d.to  anewei*  tbe  fia^l  'ord^if  or  decrd^ia  the 
premised,  and  that  they  be  sold  and  the  proceeds  be  iwff.eBped 
and  applied  ad  aforesaid. 

Tbe  deed  under  which  complaioaiit  claioMt  was- annexed  fM 
la  exhibit  to  the  bill,  and  its  only  oonaideratioa  is  ei^piressed 
to  be  love  and  affection. 

The  bill  was  sworn  to,  and  received  the  sanction  of  thi» 
ChanceUodT)  who  ordered  the  injunetion  to  issue,  and  that  d^ 
fendanta  be  arrested  and  held  in  custody  until  they  give  bon^ 
and  security  therefor. 

Under  the  processes  issued  upon  the  Judge's  fiat^  the  ShefiQT 
aciied  upon  and. took  into  his  possession  the  negroes  referred 
^0  in  the  bill« 

Mrs.  Oglesby  filed  her  separate  answe?,  in  which  she  statea 
that  she  had  no  knowledge  of  said  deed  until  sometime  af^ 

ite exeontion;' a  shojt  time  since,  her  husband  admitted  the 
£act  to  her  that  there  was  such  a  deed,  but  said  that  0019- 
plaifiaat  bad  frequently  urgpd  him  to  make  the  deed)  And 
finally  |;ot  him  intoxicated,  and  theti  procuned  and  got  bis^ 
to  sign  the  same.     She  denied  that  her  husband  had  ai»jr 
right,  power  or  authority  to  exeottte  a.  deed  conveying  sai4 
negroes,  they  .being  her  own  separate  property  and  ostatSi 
porehased  with  her  own  money,  and  sot  apart  to  her.     T.hre 
c/rcom^tances  under   which  she  became  possessed  of  salid 
slaves  are  about  as  fellows:  In  1847  she  and  her  husband 
mo\ied  to  her  brother*s  in  Clark  county,  and  by  their  and  his 
coa*«ent,  respondent  sold  cakes  for  her  own* benefit  (her  hus- 
band being  almost  helpless)  until  she  obtained  a  little  monejr, 
^hiebahe  deposited  in  the  Bank  in  Athens,  to  her  own  crecUi- 
^he  oaatinued  thus  to  deposit  her  small  ear  aings  until  De- 
oeaiher,  1849,  when  ^he,  in  Iter  own  righty  from  her  squall 
eanunga  thus  saved,  purchased  from  James  Daniel  the  n^gro 
womaiL  Mary,  for  five  hundred  and  fifty  dollars.    Of  this  she 
paid,  in  «ash,  $867,  and  for  the  balance  she  gave  her  is^^- 
\iduMk  noi%  with  her  brother,  George  Booth,  as  her  security, 
and  irhich&ete  her  brother  paid  off  with  money  furnish^ 
fa  him  hT  respondent,  and  which  she  made  in  the  same  w^ 
— In^^eJang  oakes,  &c. ;  that  the  bill  of  sale  made  by  Dan- 
.'/  y  wi^s  t0  respondent,  ajad  expressed  to  be,  ^nd  was  for  ika 
i-onsi^erattion  of  $65d  received  flrom  respondent,  and  to  whi^ 
.^tfj^  mdiloA  hj  Mr.  Daniel  che  following:  ^^ This  bill  of  sale, 
u^.Sm^fXk  Oglesby,  by.  M|ttost  ^  JsIm^  Q^ei^l^yii  ^r 
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huslMnd  ;*'  thftt  her  hubftnd  «lway<8  recogntied  aad  dedured 
^is  to  be  the  separikte  ftnd  iDdividual  property  of  respondeiity 
lajing  DO  claim  thereto ;  she  submits  that  this  was  sttbaUs- 
'tiaily  the  creation  of  a  «ole  and  Separate  estate  in  heneU, 
'and  thnt  a  Oonrt  of  Skjnitj  will  uphold  it  as  each  and  pr^ 
tect  her  rights  thereiliy  notwithstanding  the  absence  tl  % 
trustee ;  she  denies  that  she  iutends  running  off  said  negroes, 
but  admits  that  she  haa  it  in  contemplation  to  remote  (rom 
^Blbert  coutj,  to  escape  from  the  attempts  and  sbstm  of 
others  to  impose  upon  an  imbecile  husband^  and  where  iIk 
*has  no  bfodier  or  near  relative  to  protect  and  defend  ker; 
'that  she  has  always  had  possession  of,  and  paid  the  ttxcs 
upon  these  negroes,  and  that  her  husband*  never  retttroed 
them  as  aay  part  of  his  taxable  property  or  claimed  Uma  m 
Wb. 

Jam 80  OaLKBBT,  the  hnsbi^nd,  answered :  That  he  was  tfi 
unleartted  man,  and  is  not  certain  that  he  ever  heard  the 
'deed  read;  he  was  drinking,  but  not  so  drunk  as  not  tokaov 
'What  he  was  doing  when  he  signed  the  de«d ;  had  iMd 
iMipkunant  firequently  that  he  h^  no  title  or  claim  te  tlie 
'Mgroes;  that  they  were  the  separate  property  of  his  ^^ 
t«nd  that  he  could  not  sell  them  or  give  them  away ;  oomplsifl- 
'  ant  still  urged  him  to  make  the  dcM,  and  si^id  dat  he  wosld 
^•x  it  with  the  old  lady  if  she  found  it  out ;    finally  carried 
'reependeut  from  the  grocery  to  Mr.  IJhomas'  office,  vheft 
the  deed  was  written  and  signed ;    complainant  gmve  all  the 
iHetractiMs  to  Mr.  Thomas,  except  as  to  the  names  and  sges 
e(f  the  negroes,  which  were  stated  by  respondent,  and  he  only 
ececttted  the  paper  at  the  continued  importunity  of  compbon- 
attt,  who  knew  .that  the  negroes  belonged  to  ireapmaenVft 
'wife;  they  agreed  to  keep  the  deed  a  -secret  from  respond- 
'eat's  wife,  am  if  she  found  it  out  and  made  a  fhaa  about  \U 
wmplainant  promised  to  give  up  the  deed  to.  be  destroyed. 
He  states  the  cireumstaiices  under  which  th^  neg;ro  womsn 
iras  purchMed,  which  correspond  with  the  statement  in  reh- 
*tion  thereto  made  by  Mrs«  Oglesby  in  her  anavret;  stattt 
that  he  consented  to  the  purchase^  Mid  that  the  bill  of  ssk 
ahould  be  executed  by  Daniel  to  his  wife ;   tkat  he  ahray&i 
'  ^nsidered  the  negroes  as  her  separate  pn^rty  ;  that  he  did 
'net  pay  a  ddlar  of  the  purchase  money,  and   all  tlie  partiei 
supposed  that  the  bill  ef  sale  and  the  transactione  oeaaectd 
tlHaewidi  eecuiwd  to  her  a  eepara^  estate  boL  the  property. 
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fhe  anffiref  beioff  fled,  oouBsel  fbr  defendants  mared  to 
dbiiiiss  the  erder  irhkih  h^  been  granted  taking  the  negrokB 
mt  of  the  poeseMion  of  the  defendants)  on  tne  fonowing 
grounds! 

ht  That  all  the  Equity  of  the  bill  had  been  fully  swom 
of  by  the  answers. 

id,  (That  a  Court  of  Bqnity  will  not  interfere  in  behalf  of 
a  toere  folunteei'. 

The  presiding  Judge,  after  argument,  held  and  decided 
that  the  Equity  of  the  bill  was  not  swom  off  by  the  answers, 
iod  that  the  rule  aa  to  volunteers  did  not  apply  in  a  oaae 
like  this,  and  overruled  the  motion  to  dissolve  or  Vacate  Said 
ordor. 

Te  wfaidi  decision  counsel  fbr  defendants  excepted,  a^- 
rigiiing  said  deoieion  as  error. 

1 R.  B.  OoBB,  and  Hsstse  k  Arsbmak,  for  plaintiffs  in 

.J 

Bg  ike  Court. — ^Lyov,  J.,  delivering  the  opinion. 

The  Bqiiity  of  the  bill,  if  it  has  any,  rests  on  a  paper 
signed  by  JameB  Oglesbr,  without  a  seal,  purporting  to  give 
s&d  deliver  the  negroes  in  controversy  to  him,  in  considera- 
ble of  lov«  and  affection.     There  never  wks,  in  fact,  any  de-» 
^Tj  of  the  negro^.     There  was  not  only  no  consideration 
^  &Qt,  but  that  expressed  in  the  deed  shows  that  the  deed 
taa  vidMWt  eonaideration  to  support  it.     It  is  not  stated  ifk 
the  Un  that  the  negroes  belonged  to  James  Oglesby,  or  that 
be  hid  tnv  right  to  convey  them.     The  answers  show  that 
James  Oslesby  bad  no  title  to,  or  claim  upon  the  negroes  at 
the  time  be  made  the  paper  under  which  the  complainant 
claims ;  that  the  negroes  belonged  to  Mrs.  Oglesby,  the  wife 
of  James,  and  not  to  him,  and  that  the  complainant  knew  it 
at  the  time  he  took  this  paper;  that  Mrs.  Oglesby  had  bought 
wd  paid  for  the  negroes  with  money  from  her  own  earnings 
by  the  Bale  of  oakes,  &c« ;  that  she  took  the  title  to  herself^ 
all  by  the  permission  of  her  husband ;  that  she  has  constantly 
Piid  the  taxes  on  them  since  her  purchase  in  1849,  and  all 
the  time  claimed  and  held  them  aa  her  sepai  ate  property,  and 
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thilt  it  KB,s  well  known  to  the  eompliiDMit ;  ilwt  the  4eed 
.had  Wen  wheedled  out  of  Jamw  O^esby,  who  was  ui  iafim 
.and  old  man,  while  in  a  state  of  intoxication,  by  the  oqb- 
plainant.  These  facts  are  suflScient  to  vest  in  Mrs.  Ogletby 
a  separate  property  to  the  negroes  as  itgainBt.  her  hosbind 
and  the  complainant,  who  is,  at  best,  but  fr  Tofainteer,  eten 
^adnajttin^  that  the  paper  was  sufficient  to  convey  what  title 
James  Oglesby  might  have  had  in  them.  Thia  we  do  not  for 
ian  instant  admit*  On  the  contrary,  we  are  strongly  iacfined 
to  the  opinion,  that  the  paper^  upon  its  Terj  face,  is  void  for 
want  of  a  consideration,  and  we  do  not  put  our  ded^  of 
this  case  on  that  ground,  beeattse  it  is  not  aeceasary-  to  do 
so  to  dispose  of  it.  But  the  facts  show  that  the  title  vaa  in 
.Mrs^  Odesby.  '*  If  without  any  ante-nuptial  agreement  the 
huiibana  should  permit  his  wife,  after  marriage,  to  carry  on 
business  on  her  sole  and  separate  account,  all  that  she  earn 
jn  trade  will  he  deemed  to  he  her  separate  proper^,  iffiddis^ 
posable  of  by  her  as  such."    Story  %  Equity,  §1878.    Tbieia 

Eretty  respectable  authority,  and  ptetty  strong  on  the  pointy 
ut  were  it  not  so,  and  no  other  dictum  or  precedent  ctfaM 
be  found  for  it  or  any  strongly  against  it,  we  would  still  w 
decide.  If  it  be  said  that  the  facts  set  up  by  the  answer  are 
not  responsive  to  the  bill,  we  reply,  that  they  are  suflBcicntly 
.so,  we  thinki,  The  bill  ought  never  to  have  been  sanctiotied 
In  the  first  place.  Mrs.  Oglesbir  was  no  party,  to  the  titk 
complainant  sets  up.  What  right  had  he  to  disturb  her  y^^ 
session  under  the  allegations  in  his  bill  7  Having  done  sa 
she  had  the  right  to  come  in  and  be  heard  in  defense  of  her 
title  and  possession.  The  Court  below  should,  upon  the  H^ 
plication  of  plaintiffs,  have  dissolved  the  ne  ex4ai  Mid  restored 
the  aegroes  to  the  possession  of  Mrs*  Oglesby.  As  he  did 
nor,  the  judgment  of  the  Court  below  must  be  reversed  oi 
that'ground. 


i-    . 
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OLIVER  tt  ntv9.  FBBSONB, 
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LTbf  ddko^t  m  t^mtf  Eqoiiy  oalft*  im/  ^leny  «li  oaifa  the  •J^oeiUiaii  ttf 
Wf  doepiMml  esMbiitil  10  ttoo  MJ,  Mid  thm  put  ik«  complftiatnt  on  ^raof.  ' 

2. 1  pvty  havJJig  two  dietf iAot  tf|Ie»  to  property  may  disQlaim  qimi  Aod  fiiiijr  vn* 
tirely  oa  the  other,  mud  after  4ttcU  electioo  wade,  the  ailmuMont  oi  iii»  pci?.7 
iei  ia  the  ditciainaed  title  are  not  evideoce  against  him 

3.  To  admit  a  copy  a*  secondary  evidence  at  Common  Law,  it  i#  nevesaary.t^ 
sbOw:  1.  The  genuioeM  ol  the  original.  2.  Its  loss  or  destruction,  and  3.  That 
the  copy  oftred  ia  ta  eiamiiied,  awarn  or  true  copy. 

4.  Usdrr  oar  Ecgiairy  Lawa^  a  ^py-deed  ia  not  evidence,  unlesa  the  origiAt^ 
sp^n  to  bare  been  properly  admitted  to  record. 

J.  Uoder  the  Act  ol  1856,  a  jrn'nui  f^eie  preeumptioo  in  favor  ofpaoper  probaip 
i«  raiaed,  where  the  records  have  been  burnt.  But  this  may  be  rebutteff, 
lad  Ike  Judge  may  hear  etidence  io  rebuttal  before  admitting  the  copy  as 
•econdtry  evtdebti«.  *  * 

In  Bquitj,  from  WarreB  Superior  Court.     Tried  befor#  t 
Judge  THOMA0,  »e  April  Term,  1860.  - ' 

This  WW  a  bill  filed  by  plaintiff  in  error  against  defendant 
fcr  tke  recovery  of  sundry  slaresl  Tbe  plaintiff  elaifmed  title 
Qoder  a  deed 'of  sift  made  in  1827,  by  Raohael  Persona  V9 
Tomer  Persons^  Jr.,  to  a  remainder  interest  in  said  slaves 
after  tbe  death  of  said  Rachttel.  Defendant  denied,  in  his  an- 
swer, the  existence  of  the  deed,  and  filed  a  plea  of  ^*  non  eit 
foHum,''  he  daioung  title  under  a  subsequwit  gift  from 
Rachael  Persons. 

On  the  trial,  complainant  moved  to  strike  out  the  plea  of 
'' non  e$t  factum**  filed  to  the  deed  of  Rachael  Pdrsoiks.  The 
Court  refused  the  motion,  and  complainant  excepted. 

The  complainant  having  complied  with  the  52d  Common 
law  rule,  as  to  the  loss  of  the  deed  from  Bachael  Persons  tQ 
Turner  Persons,  Jr.,  offered  the  following  evidence  of  Mrs,' 
CjDthia  Chapman  and  William  Wilder,  The  former  testified 
that  she  heard  Mrs.  Rachael  Persons,  state  that  she  had  ex- 
ecuted a  deed  of  cifl  to  her  son,  Turner  Persons,  in  conv.ey- 
ing  to  him  the  aforesaid  property,  and  that  her  reason  lot 
doing  BO  was  to  induce  him  to  cease  dissipation  and  live  witt^ 
her;  and  that  at  the  same  time  this  statement  was  made,  the 
negroes  were  on  the  place  wh^re  Mrs.  Rachael  Persons  anc} 
her  son  Turner  Persons  lived,  hu*  did  not  know  in  whose  le- 
gal possession  tbey  were. 
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The  Utter,  Wm.  Wilder,  testified  that  he  knew  the  negro 
property  in  the  peeveeoian  of  JRaohael  t^wmu^  but  has  leen 
nothing  of  the  negroes  for  a  great  many  years ;  that  the  last 
ha  knew  of  them  they  were  with  Mrs.  Kaehael  Pecsens  at 
Them^  Persons^  house,  a«d  also  stated  the  death  of  die  isb- 
•eribtng  witnesses  to  the  deed  of  Raehael  Persons.  Oohh 
plabant  then  offered  the  following  copy-deed : 

*♦  QEORGIA,  Warren  County  : 

**Know  all  men  by  these  presentSi  I,  Bachael  Perxmi, 
(widow),  of  the  connty  aforesaid,  for,  and  in  consideration  of 
the  sum  of  five  dollars  to  me  in  hand,  well  and  truly  paidbt 
Turner  Persons,  the  receipt  whereof  is  hereby  acknowl- 
edged, as  well  as  the  good  will  and  affection  which  I  ha^^i 
and  bear  for  tho  said  Turner  Persons,  Jr.,  do  give  and  con- 
vej  to  him,  the  said  Turner  Persons,  his  heirs  and  ass^gnSi 
g  five  ne^oesi  to-wit ;  Miley,  a  woman,  and  her  four  fhOdreD, 
Mary,  Peter,  William  and  Bliaa  with  her  fmlure  inore^se. 

"To  have  and  hold  forever,  provided,  I  have  for  my  self  the 
possession  and  service  of  all  said  negroes  duriag  my  life. 

"In  testimony  whereof,  I  have  hereunto  eel  my  hand  aai 
seal,  the  9th  day  of  February,  lb2T* 

'  .  her  • 

^<  Signed,  sealed  and  delivered  in  preseaee  of  B.  Culpepper 
and  William  Porter." 
N  ' 

;  •.       ^^  GEORGIA,  Warbik  County  t 

;  "  I,  George  W.  Dickson,  Clerk  of  the  Superior  Court  of 
sitid  county,  do  hereby  certify,  that  the  copy-deed  above  wiiV 
lea,  was  truly  and  correctly  copied  by  me  from  tbp  recoid 
of  the  original  deed,  and  tliat  the  same  is  a  true  ai^a  eorred 
ebpy  of,  and  flrom  said  record,  ivhich  said  record  was  at  that 
time  in  my  office.    I  do  further  certify,  that  aaid  deed  wu 
Moved  by  the  affidavit  of  one  of  the  suleeribing  witnesses 
hereunto,  and  which  affidavit  was  dulv  recorded  in  my  office 
along  with  the  record  of  the  original  deed.    I  do  furiner  oer* 
|ify,  that  the  record  of  said  dcM,  and  of  said  affidavit,  have 


both  been  destroyed  by  fire,  and  are  not  nocw  in  my  office. 
"  In  testimony  whereof,  1  have  hereunto  ^t  mj  hand  and 
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OUw  •<  dL  •»  VaMNM. 


lini  iij  |»ri«»t«  0mI,  tkeM  b«iM  no  aetA  of  olIlBe,  thi*  0«^ 
tebcr  Uth,  1864. 

OEORGE  W.  DICK80K,"  £u  d.]    • 
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The  Court  rejected  the  copy-deed  ftnd  eeftlicate»  mv4  oou^ 
ttUiiMt  ezeepted.  The  eomplaiMmu'  ooviuiel  titen  mtro^ 
dveed  George  W.  Dkksen  as  a  witnese,  irhe  teefifled  M  fek 

*'  1 20t  the  CQpT-deed  from  tiie  book  oontaitiing  ihe  recor# 

otdeeiB  in  my  oflfee.    The  book  hae  been  burned ;  the  Ooittt^ 

kmse  WM  burned,  and  I  think  the  book  was  deetroyed ;  i 

iUre  Atfer  seen  it  since ;  the  Oottrt-house  was  burned  in^ 

April,  1864.     I  do  not  knoir  whether  any  of  the  books  mer0 

<«l  of  the  oSee,  in  Mr.  Shiters*  hands^  or  not.     Mr«  BhivMlf 

w  trsasferrhig  some  of  the  books  ai  the  time  of  the  order 

of  tho  Inferior  Court.    I  don't  know  wliether  he  had  this 

book  or  not ;  I  saw  some  of  the  books  of  Deeds.    I  doft*!^ 

knov  that  the  book  which  contained  this  deed  was  in  the  ofv 

foe  or  not ;  had  not  seen  the  book  since  I  copied  the  deed 

from  it    This  paper  don't  contain  the  whole  that  was  on  th« 

^M;  there  was  souething  else  on  it — I  don't  know  what  !• 

^^;  don't  know  as  I  ever  read  the  balance.     I  copied  all 

tbMt  Mr.  Olivefr  told  me  to  copy,  and  gave  it  to  him  and  he 

Rsid  fer  is.     The  reason  I  did  not  copy  all|  was|  that  Mr« 

OUrer  said,  tliat  it  was  enongh ;  be  wanted  to  show  it  to  hli 

•ttoniey  and  recover  the  property,  if  he  conld ;  I  did  not  giv« 

^  oertiieate  at  the  time  I  gave  Uie  copy ;  I  gave  the  ce^^ 

tifioate  after  the  record  was  lost  or  bumra.    Jowe  Cone  die^^ 

tated  to  me  the  eerdfieate ;  ho  told  sse  he  wahtedme  to  mal^ 

it  est,  and  lie  wanted  me  a«  a  witness.  At  the  time  I  thoaght 

it  VIS  a  prolMate.    Judge  Cone  asked  me  about  it,  and  I  tolt 

hoB  I  thoogkt  it  waa  a  probate.  Judge  Cone  satd  yes.  DaSM, 

iel  Demib  asrere  to  ft.    I  thought  it  was  a  probate,  but  myi 


taind  has  nndefgoae  a  change  about  the  paper.    I  mean  by 

A  probms,  am  sffidivit  attached  to  it.    1  never  read  it    U 

I  did  fuad  k,  I  don't  recollect  it ;  don't  know  what  waa  in  it  f 

if  there  waa  any  aildavit  thete  I  don't  know  it ;  don't  reetl« 

lect  ihat  there  was  any  name  signed  to  what  I  sailed  th« 

probate ;  domt  kno^  there  waa  any  Justice  of  the  Peace's 

nume  eo  H.    Judge  Cone  tohl  me,  Daniel  Dennis'  nami 

vas  to  ii»     It  must  have  been  fW>m  the  rcf^ttry  of  deeds  1 

redk  ia»  thomg^  I  have  t0  ebmmsMHea  from  which  I  eooM 


•  » ■ ■ ■ . : 
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Mj"  it  fra«  'flttifnk  tKttor  fr^m  th^  tfecord  oC  ptofis^iiD^  dr 
from  the  minutes.  Judge  Cone  called  upoa  m#  and  asked 
me  if  I  recoHte^d  Iheitaets;  ddaH  know  that  it  was  when  I 
gave  the  certificate ;  can't  tell  whether  it  was  before  or  after, 
ihmi  Jfidge  Coue  asked  me  that  The  oertificate,  as  I  gave  it, 
«aa  my  reooUeotiMi  of  the  facts  at  the  time%  I  thoiig)it  it 
was  mj  Amty  aa  an  offioer  of  the  CMurt,  to  give  Judge  CeaS| 
or  any  one  that  applied  to  me,  all  the  aid  in  my  power,  bat 
in  truth  Z  did  not  tbuik  inuch  about  it.  (Interregatioos  handed  to 
witness.)  These  are  my  interfogatories.  At  the  time  I  thought  I 
tras  doing  right«  The  answer  oontoibed  mj  recoUeotion  thea 
of  the  matters  stated  in  them.  I  cannot  say  now  that  mj 
Mswer  was  correct ;  I  won't  say  now  they  were  incorrect, 
but  it  is  possible  and  highly  probable  there  were  inoorreeu 
The  veason  I  say  so,  I  don't  recolieet  that  I  oTer  read  irhst 
I  have  called  a  probate.  Copy  is  marked  Book  Q,  but  I  can* 
not  ;reoollect  now  whiether  it  was  the  Deed  book  or  other  re- 
Olrda. 

!  The  other  records  were  marked  alphabetically  .as  well  ss 
the  Deed  books.  I  won't  say  that  I  <;opied  all  the  instrih 
ttent  itself;  I  copied  all  Mr.  Oliver  asked  me  for;  I  copied 
fight  I  think  as  far  as  I  went ;  I  copied  this  from  a  reoordt 
and  as  fajr  as  it  goes  it  is  a  correct  cop(y^  They  w««e  old 
books  that  Mr.  divers  was  employed  to  copy,  but  I  can't 
Hy  whether  th^  were  the  books  before  or  after  1820 ;  hsve 
no  reooUeCtion  that  any  body  had  the  book  that  conttioed 
the  reeord  I  copied,  or  that  1  delirered  it  to  any  body ;  I  v^ 
Qerk  until  1858.  Don't  recollect  that  book  was  ever  m  mf 
efiee  after ;  I  looked  i^>  the  record  books  about  town  sfter 
Ae  fire  and  found  'some,  (never  found  tbat^ne,)  and  have 
tiever  deen  it  since ;  I  think  the  books  that  Shivers  traneerib* 
ed  vere  retnrnedto  my  office,  the  ordinal  aa  well  as  the  co^ 
pies.  I  have  never  seen  the  book  in  question  among  tbsde»" 
/  :^  M«  Wilder  sworn,  says,  I  am  Clerk  of  the  Sut)erior 
Cburt  of  the  eounty.^  The  books  from  1818  or  1820  Ao  1844 
f ve  gone*  Letter  Q  i^  missing.  The  other  records^  besidei 
t]iose*of  Deeds,  are  lettered,  aud  I  think  Mteved  aa  k>w  as  Q, 
and  futi  I  am  now  recording  is  W« 

.  Book  lett^ed  Q^  containing  the  record  of*  the  proceedings 
if  the  Court  from  the  Offiee  of  the  Clerk  of  the  Superior 
Court,  was  them  offered  and  admitted  aa  evidenqe,  whiidi 
Ihowed  thajt  the  doftd  from  JEUehael  Peraenai  t0  XuTner  Pe^ 
aOns,  Jr«,  was  not  recorded  therein. 
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The  COO1109I  for  defeii^leiit  tii«n  offered  Wiiliun  Qibton  and' 
Danidl  Deiinia  as  witnesses  to  be  examined  alone  befejre  thc( 
Court  and  not  for  the  Jury.  The  introduction  of  viiiok  tetn 
timoDy  ike  plaintiff '-e  donnsel  objected.  Xhe  Oeurt  overruled 
tlie  olgeetion  and  allov'ed  the  testimony,  to  whicli  ruling  of 
the  Ooort  the  complainants*  oonnsel  exeepta  aad  assigns  as< 

WilUam  Gibson  introdueed,  testified  that:  at  the  request  ofi 

Mr*  OMrar  he  examined  the  Record  of  Deeds  in  the  Olerk'n 

Oflfoeof  the  Svperior  Conrt  of  Warren  cot}nty|.a«d  fotmd  on* 

ibe  record,  (that  b  copied  into  the  Becord  Book  of  Deeds,)  % 

paper  pnrportang  to  be  a  deed  of  gift  from  Badiael  Persons; 

to  Tonicr  Persons  fbr  certain  negroes*     The  copy  of  which 

shown  witness,  with  th^  eertiScate  of  6.  W,  Dickson,  Clerk, 

he  lUntai  ia  a  tr«e  and  correct  copy  of  said  record*     There 

wae  on  eaid  record  what  purported  to  be  an  affidavit,  made< 

according  to  the  recollection  6f  witness  by  B*  Oidpepper,  and 

attested  by  Daniel  Dennis  as  a  Justice  of  the  Peace.  Cannot  rer 

eofleot  an  that  waa  in  said  affidavit ;  cannot  give  the  latignage  o£ 

saidafidavit  nor  its  substance,  but  recollects  that  heitber  the 

czecniion  nor  ddivery  of  the  deed  waa  stated Jn  tba  affidavit. 

Don't  reflMmber  when  the  deed  purported. to  b^  recorded,  but 

is  satisfied  it  was  before  1880.     The  father  of  witness  waa 

the  Clerk ;  the  record  was  not  in  his  hand^writing,  or  that,  of 

hia  son's,  who  JBometiniep  wrote  for  him.    It  is  frequently 

osmti  for  an  entry  of  .the  time  of  recording  t6  be  made  on  thq 

record  after  every  record  deed,  and  sipped  by  the  Clerk* 

2>0ie*  not  recollect  that  there  wae  any  such  entry  after  thid 

inatnunent  on  the  record. 

Mr.  Daniel  Dennis  introduced,  testified,  that  he  was  elect* 

cd  m  Jnstice  of  the  Peace  in  1813,  continued'  in  office  until 

abottt  1842;  was  out  a  few  years  and  was  elected  aeain,  an4 

is  aetieg  at  this  time  ;  lived  in  the  neighborhood  of  Mrs.  Ra* 

chnel  Persons  and  Thomas  Persons  in  18S7  and  1826,  and 

before  nnd  after  that  time,  and  knew  them  well ;  also  Mr.  B. 

Culpepper  and  William  Poster ;  have  no  recollection  of  at- 

testing  n  deed  of  gift  or  any  other  paper  from  Mrs.  Rachael 

Permoms  ta  Thomaa  fersons^  nor  of  adminialerfaiig  to  B.  Chil- 

i^epper  mu  affidavit  proving  such  a  deed.    In  the  habit  when 

»e  jiiaieinfl  pepersy  to  know  what  they  meskn,  and  has. no  rtn 

'M^anom  €»c  Meing  wmA  a  deed ;  is  very  confident,  almost 

ertmim^  A^^  ^ai  l»  Mtee^er  proved  such  adeed^  he  vould 
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luMre  ff«ooUe<ited  It.  Iff  now  'dboo^  dBVWty^iix  yewt  of  age. 
H^  does  not  reooUeet  all  nor  any  of  the  doeda  he  stteated,  or 
had  frirovod  beforo  him  in  tho  year  1827^  18S9  or  1880. 

Oompiaitmiiti'  odimsel  then  re<offbr«d  in  eridonoe  the  mrA' 
fled  oopT  of  the  deed  from  Racfaael  PerBond  to  Tmer  Per« 
eons,  it,  with  eo  mnoh  of  the  oeirtifioato  of  die  Clerk  as  ro» 
lates  to  that  copy,  without  that  portion  whioh*  relates  telim 
j^robaliii  of  the  paper  and  the  deetnietion  of  (he  reeord,  to 
wbieh  defendant's  oomisel  objected.  The  ComM;  vvetaiaed 
their  objeotkm,  and  refused  to  permit  the  enidenoe  to  he«id^ 
mitted  to  the  Jary,  to  whioh  ralintfs  of  the  Oonrt,  the  eeah 
plainants'  oonnsel  exoepts,  and  asaiffns  the  same  ae  error* 

The  counsel  for  oompUiaant  ana  defendant  then  agreed 
that  the  testimony  of  George  W.  Dicksen  and  William  €Mi* 
ton,  proving  that  exhibit  D.  vma  a  eopy  of  thercoordt  ahoaU 
be  eonsidend  as  before  the  Jnry*  Wfaereopen  eomplainiaiiln' 
eonnsel  offered  to,  read  in  evidenee  before  the  Jary,  flie  ee|iy* 
deed  without  the  tertifieate  of  the  Olerk  as  proof  at  the  oeH'- 
tents  of  the  record.  To  the  introdaotion  of  wbieh  defsttdniitVi 
eounsel  objected.  The  OonrI  snstamed  the  ebjeotioQ  and  re* 
fased  to  silow  the  eridenoe  offered  to  go  te  the  Jny*  Te 
nMch  ruling  the  eounsel  for  complainaa^  excepts  nnd  aaaigM 
as  error. 

Complainant  then  ofibred  the  evidence  of  Bolomcm  WBder, 
te  prrore  certain*  admiisions  of  Thomaa  Persons,  8r«,  em  the 
ground,  that  ifi  an  answer  formerly  ffied  by  defisndaiit 
afterwardg  withdrawn,  he<eianned  title  under  the  said 
Fpnons.    The  Ceuft  rijected  the  eridmMe,  and  the  conplnsm^ 
ant  excepted. 

WARnnr  b  Nblv a,  and  Wm.  DouaHsMT,  for  plnfaitiff  im 
error*     • 

A*  H.  StBFHHira  &  T.  B^  H«  Oonn^  omiireL 

J?jf  tie  (%«krt.-^LujtFKix,  J.|  dsHTerkf^  Ac  opiniemw 

Wo  fehall  aArm  the  judgment  ef  die  Cenrt  heioer;  wa^  «J 
moh  is  our  cenehBion,  it  is  nnneoeraary  en  dbhnrm^m  ^J 
mfa[ior*poinin  argond  befoof^e  ns,  espeeiatty  aa  (iM>  eovBas^  feS 
plsinttSs  in  error  expiressed  his  indiflnrenee  aa^  A< 
Mlem  thete  irse  •  rerersnl  qn  the  |NfineipnI  esMVt  ^ 


fs,  May  trsRM,  I860.  atr 
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omilnrt'mjtelf,  tbetefofe^  vith  sa^roig,  that  m  to  the  plet  of 
mm  eitfmeium,  s  defendant  in  an  Equity  eaute,  elesrfy  has 
aright  to- deft  J  the  exeo«tion  of  any  doeimient  annexed  w' 
an  rihiUt  lo  the  BiU«  and  thn^  put  the  ooniplainnit  on  proef. 
The  fonnaiity  of  the  plea  ia  immaterial. 

Aato  ih^  lestimony  tejeeted  of  the  sayings  of  Tbonaa  fer*^ 
sons,  8r.,  we  think  the  Oonrt  vas  clearly  fight.  A  party 
haTing  tvo  titiea  to  the  tame  property,  certainly  has  a  right 
to  deei»  tmder  which  he  will  defend ;  and  when  he  has  m^ 
dataKsd  aB  beneit  of  one  tatle,  he  sorely  onght  not  to  be  bar- 
dened  with  any  disabaity  attaehing  co  him  aa  a  prhry  in  e^ 
tate.  The  Law  attaches  such  disabilities  as  eonaeqneMes  of 
his  daiaing  the  benefits  of  the  title ;  when  he  dedinea  tke 
latter,  he  relioTes  Umeelf  ef  the  former*  Nor  do  w^  peroeire- 
itty  ineonsisteney  in  the  titles  set  op  by  defendant  in  faia^STU 
eral  sanwera.  Inej  seem  to  be  portions  of  a  senes  of  acta 
aB  cmiding  to  the  same  porpose  to  perfeet  title  in  him. 

The  main  question  in  this  case  is  the  admissibility  in  evr** 
denee  of  the  eo{^«deed  of  gift.  It  was  offored  in  tarions 
wmya  by  the  ingeniens  and  able  connsel  for  plaintiff  in  error 
ia  tiie  Oonrt  below,  and  being  rqecied  as  often  aa  offered^, 
maMj  errors  are  assigned^  I  shall  not  notiee  each  separatelry 
bat  eonaider  the  entire  question  at  once.  The  napers  tt^kt 
be  •Jmisalbie ;  1st,  nnder  the  Common  Law  Boles,  or  2d,  aa 
a  eopy  from  the  Registry,  or  3d,  nnder  the  Act  185^«4*  DUk 
oaae  preeented  to  the  Oourt  below  make  it  admissible  wi^ 
either? 
1«  Cttder  the  Comsscm  Law  to  admit  sooh  secondary  ev»« 
<l«ii<oe,  three  faete  must  appear  to  the  Court :  1st.  The  eziak 
and  genmineness  of  tLe  original.  2d.  Its  loss  or  destmo* 
;  and  M*  Bvidenoe  that  the  paper  offered  is  either  an 
'  ed  or  sworn  copy<  As  to  the  first  Toquisite,  sli^t 
is  saad,  by  sooke  ol  tiie  audiorities,  to  be  sufficient, 
reno  ismie  is  made  by  the /ife^MliM  aa  to  the  existeneo 
off*  tJM  erigiaiJ,  this  seems  to  us  to  be  right*  When  sstth  an 
iAs^aatf  iofliads,  aa  in  tfiis  ease,  the  Court  ought  to  require  aom^ 
rTKM'^^  eogent  and  satisfactory  evidence,  and  suoh  as  we  do  not 
ihi^k  appeara  in  the  record. 

^Hca^  tf  there  was,  tMs  waii  no  examined  or  sworn  copy,  b«A 
,  0op^  0f  *  ^^79  ^^  hence  inadmissible  nndef  the  Oomason 
^-tr  *irMMM  ^taer  prOof  to  annex  it  to  die  original. 
'  2^    nr^a#  tt  iiilmiasiliier  aa  a  snpy  ognftegfateridPeel  ?    It 
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|iarp€ttt»  to  hftTe  bee&  ^ttoated  bj  two  witness^  ntiAef  of 
thetn  /dftekiUy*     Hqw  came  it  upon  the  Reeptd  ?    No  pro^ 
b«te  miGoinpaDies  the  copy.     Shall- #he  Oourt  prestime  it  pn^ 
bMed  properlj  before  ireoorded  ?  >  In  those  States  where  the 
probate  and  order  for  Begiatry  is  a  judicial  or  qamai  yaUmi 
prooeedittg,  fiuoh^a  presumption  might  be  urged  upon  the 
Ooiirt6,'and  witk  plaiuubility.     But  oaa  it  be  done  in  ibia 
SlMe,  fwhete  the  fiegistry  ie  made  without  notiee  to  a  gcBntor 
aad  by  a  ministerial  officer,  who  is  allowed  no  diaeretieii  in 
the  tnatter  ?   We  think  not.   A  eopy  from  the  R^^etry  most 
show  that  the  same  oame  properly  on  t3ie  A^iatry.  IjheoBly 
tfvidenee  ^offered  of  that  fact  here,  was  the  oertifieaite  of  the 
Gierk  that  there  was  a  probate  attached  to  the  deed  on  the 
recofd*     Two>  fatal  objeotions  ahow  this  evidence  to  be  idsoS- 
fieient^'vis :  1.  Thftt  this  was  a  judicial  opiuion  of  theClevk 
to  whioh  he  was  not  competent  to  testify.    3.  That  the  evi- 
dence of  the  Clerk  himsedf  disproves  the  *truth  of  tide  oertiA* 
eiite. 

'.  8.  Was  the  eopy  admissible  under  the  Aet  of  1853  ?   That 
▲ot  pres(»ribes  that  *'  where  in  any  .oeuaties  in  this  6t«te  the 

S:Uic  reoords  of  the  ooun^  have  been  destroyed  by  fire^  a&y 
ed  or  pther  iastrusient  in  writing  that  ts  feiMMl  ts  lumehmm 
f ttrorifedf  and  the  record  burnt,  such  deed  or  other  inetro- 
ment  in  writing  shall  b$  taken  and  hetd  to  have  been  record- 
#d<  legally  and  upon  sufficient  proof  of  exeotttioii  in  a}l  the 
Oourts  of  this  State/'     The  2d  section  allows  the*conteiita  0I 
the  record  to  be  proved  by  any  person  who  at  any  time  nmy 
have  read  the  record.     Two  questions  arise  uponr  thte  Sftatttte, 
Istk  Is  this  ptesnmption  of  proper. probate  eimehm90  or ^nly 

C'eia  fcm^^  and  subject  to  rebuttal  1  -Sd.  If  ^rtttrera^ble* 
ore  whom  should  the  issue  be  heard,  the  Judge  or  Cli«  Jih 
tf  ?  Upon  the  firet  point  we  are,  witkont  diffioulty^  nnani* 
lUous.  The^  intent  of  the  LegishUure  was  clearly  to  relieve 
persons  from  the  effects  of  such  oonAagmtiMs.  by  oorevikiiig  a 
presUniptioil  of  prdper  probate  in  behalf  of  «U  ibasr  titV 
papere*  This  was  wise  and  gtnerons  legislation^  Jk%^  to  ^ 
ibrthlMr,  and  to  say  to  ooolestants  of  these  titiea^  yon  e)ia) 
be  barred  from  showing  the  truth  by  legal  evidMee^  ^wou^ 
ha  Vuywise  and  iniqi^tious  legislation,  and  saeh  «8  the  Gour 
wottU  not  lightly  attribute  to  this  oo-oi^inate  bruAfdi  ^>f  tl 
Government.  Upoh  the  2d  potnt  we  have  hltd  ment  <^f^ 
t^.    Bai<a  minority  6f  the  CWt  hawehbiMdl  at »  aau^lusii 
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IS  to  the  proper  oonstniction  of  this  Aet,  which  is  conform- 
ftble  to  the  gwiem^  pt inc^te^  of  Luir,  and  yot  s^ti^  to  offer 
ererj  benefit  which  any  party  could  claim  under  it. 

The  adaiiaiion  of  seoondary  evidenoe  m  a  queation  eoteln^ 
mdj  hr  Ike  Ooart.  When  once  admitted,  tho  other  paity 
hoi  no  righi  to  introduce  eridence  to  the  Jury  to  show  that 
tlie  Ooart  erred  iji  admitting  such  evidence.  The  decision  of 
tkeCoiut  Moodnsoe  id  fltia1<  If,  then,  this  presumption  is  trar 
reraable,  toe  rebutting  evidence  must  be  heard  by  the  Court 
iefore  he  admits  the  $eeandarv  evidence.  What  reason  is 
tkere  for  reeeivittg  evidence  which  afVerwards  must  be  with- 
drawn on  production  of  ftirther  testimony  to  the  Court?  If 
t&e  rebating  evidenoe  was  snbmitted  to  the  Jury,  what  would 
be  its  effect  ?  To  call  on  the  Jury  to  decide  a  question  which  by 
Law  is  properly  for  the  Court,  viz  :  whether  a  proper  foanda^ 
tioQ  is  laid  for  the  reception  of  secondary  evidence  ?  It 
weald  be  a  very  anomalous  question  for  the  determination  of 
*  Jny.  Now,  if  there  i?  much  evidence,  and  conflicting  evi- 
dmee  produced  to  the  Court,  we  think  the  Judge  might,  oF 
Hb  ova  motion,  <teU  on  a  Jury  to  decide  this  pr^iminary  i^ 
aK;  er  if  either  party  demanded  it,  we  think  the  Court  ought 
to  gnuit  him  a  Jury  to  decide  this  question  of  fact ;  others 
vise^  and  in  this  ease.  Ire  think  the  Court  did  right  to  beair 
the  evidenoe  on  this  preliminary  qneatien  himeelf. 

The  dedsion  of  the  Judge  upon  the  fiusts  proved  meets  our 
^mval,  and  eoneequently,  we  see  no  error  in  his  withhold* 
bg  this  coipy  from  the  Jury  under  the  Act  of  1866. 

Serend  qveetions  have  been  argued  before  us  with  2eaf, 
vid  muck  research  manifested  in  respeet  to  them,  upon  whicifc 
^^  eii^ess  no  opinion,  especially  as  to  the  effect  of  our  Reg^ 
a*ry  Lawa,  in  allowing  copies  of  lost  deeds  to  be  given  in  evl^- 
denee  without  fknrther  proof.  There  are  unquestioned  evils 
^*Mieelcd  with  the  Law  practice  which  has  obtained  in  the 
Slate,  bwt  ire  forbear  to  decide  so  momenteun  a  point  when 
<^  i^  vaaeeesaary  to  the  cause* 
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FUNDY  t;t.  THE  STATU  OF  0BORCHA. 


4  Tlw  opiaiM  of  a  ■peeutor,  «3I|m«mc4  ju»t  belbra  the  MMuitiMiMM  of  i 
^i^l,  thai  one  of  tb«  paitiot  had  a  malioioaa  ioteot  toviU'dtihe  olM  **** 
|ef  al  avidenc*  that  auch  an  iataot  AjLiatad. 

Murder,  in  Gwinnett  Sunerior,  Court.    Tded  before  Judy 
HuTCHiNS,  Kovember,  1859. 

• 

.  The  pkiiUiff  in  error,  John  Fundy,  wm  indicted  for  tk 
murder  of  Htrdin  Coleon,  and  pleaded  not  gidltv* 
,    The  foUowing  ifi  a  brief  of  the  evideiioe  inltodiioad^  ^ 

T€9Umonjf  for  The  StaU.         .  v4  ^/  ^ 

John  Danbar  was  present  at  the  fight ;   deoeaseJTwti  is 
the  room,  together  with  some  others,  about  to  take  a  iopaik 
Md  defendant  came  in  and  deceased  aeked  defeftdtat  M 
drink  with  him ;  defendant  made  a  ehort  reply  and  niwi} 
and  then. remarked  to  witneee,  he  never  vaaao iasoltedin  Ui 
life,  and  witnees  aeked  him  why  7  (the  pariitB  wate  akii 
fifteen  feet  apart,  diefendant  near  the  ceuater^  and  deeoaiai 
near  the  do jr  of  the  partition — thev  irei^e  in  the  Vadk  room\ 
defendant  replied,  that  m^n  aeked  hja  todfinlcwithliiaySM 
he  never  was  so  insulted  in  his  life;   deeeaaad  remetkBdi  if 
he  was  insulted  at  that  to  help  himaelf ;  defieadaat  repfied 
that  he  oould,  and  turned  and.  adveaeed  toward  dfleeMi< 
ibfendant  at  that  tim^  run  his  rij^t  head  in  bin  left  hoeos 
^m1  cursed  deceased ;   called  him  a  damned  ptmpr.;  aaidk 
had  stolen  a  dollar  from  him ;  deceased  repUed^  mt  witaett 
dees  not  know  what ;  the  fight  then  commeatoad  \  ih0j  esM 
Ibe^ether,  and  decked  struck  defendant  seoao  tkraa  orfoMT 
liws  with  something ;  defendant  kept  advamuiMr  kMraid  d^ 
ceased  until  the  fight  commenced ;    deceased   dm  not  go  to- 
ward  defendant  up  to  that  time;   they  clinched  and  felloa 
the  floor ;  witness  could  not  tell  who  was  on  top  or  how  they 
were  fightiog ;  one  or  the  other  hallooed  two  or  three  time^ 
but  witness  could  not  tell  which ;  some  person  run  up  thtf 
s^d  parted  them ;    after  they  were  parted^    deeeaaed  wea 
right  out  of  the  room;  defendant  then  eame  up  to  die  coun 
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ter  Mid  handled  witness  the  knife,  a  bowie-kmfe  alioiil  Btf(#& 
ihcImb  long,  (whidi  is  the  same  aoir  tliewnt)  <A<i  tirid  witness 
lo  lay  it  away,  as  he»  defendant^  eoidd  whip  hia,  deceased, 
s  iair  ficht ;  that  he,  defendant,  was  net  h  vt,  bat  he  gnessed 
seaiehoay  else  was,  and  defendant  then  went  eat  at  the  dner ; 
witness  sAerwards  saw  some  bleed  about  midway  of  the  blade 
«( the  knife,  but  did  not  eacamine  it  when  it  was  irst  handed 
ie  hin^  and  it  had  not  been  oat  of  his  possession  nntil  he  dia- 
ocfered  it;  this  ailocearred  on  the  8d  of  October  last,  m 
this  county;  witness  saw  deceased  soon  after  the  fight,  and 
aaw  bat  one  wound  on  him ;  that  was  on  his  lefk  side ;  did 
sot  exanine  for  any  other ;  saw  Drs.  Bussell  and'  Freeman 
dme ;  these  were  perhaps  about  one  dosen  persons  in  the 
room  when  the  ^aSb%  took  place— 'Mr.  Bennifield,  Allen,  two 
O'Shidday  and  Mr.  Butleoge;  these  are  all  now  reooUeeted ; 
witness  was  bdund  the  oounter  in  the  same  room ;  as  defend- 
ant tamed  from  the  counter  he  run  his  hand  in  his  bosom; 
cannot  say  any  one  besides  the  nartiea  took  any  nart  dn  the 
figki;  did  not  see  the  knife  until  hsnded  to  bin ;  it  wss  then 
eat  af  the  scabbard ;  does  not  think  deceased  a  very  Tioleht 
ne?er  saw  deceased  have  but  one  fight  besides  this 


O^ss  wMmtaed ;    Had  heard  of  deceased  haring  some 
does  not  know  of  deceased  having  the  character  of 
a  eiol^if  man;  witness  did  not  come  from'  behind  the  conn* 
esr;  tlie  pi»spns  were  stirring  about  the  room,  the  reason  he 
eoold  aot  see  Aem  any  better ;  did  not  swear  on  the  first  trial 
thai  deeassed  struck  faim  with  a  stick ;  when  they  fell  on  the 
floQfe  it  was  toward  the  back  door  some  five  or  six  feet  from 
ift  ^  ^  halloeing  dunng  the  fight  by  ohe  of  the  parties,  was 
him  oflT;   the  irtiek  witness  found  on  the  fioor  was 
the  siae  of  the  one  shown,  perhaps  not  so  large ;  all 
thm  Meas  witness  saw  was  struck  near  the  partition  door, 
ssmI  ihflv  soafled  towards  where  they  fell;    when  deceased 
smdag  he  appeaned  to  be  atriking  at  defendant's  head, 
Um  seemed  to  be  heavy;  and  the  stick  found  was 
_  for  witness  to  kitt  a  man  with,  if  he  struck  him 

ia  00rtaia  places. 

Ail    W.  J*  BasscU  testified,  he  was  called  upon  on  the 
of  October  to  see  deceased,  and  found  him  in 
a  grocery,  and  found  him  on  the  floor  with  five 
a  in  the  feft  side  between  the  8^  and  9th  riba, 
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itvn^  Oft' Ae  am  sho^e.  the  elbow,  two  ^ntkebaokt  the 
ione  es  the  left  aide-  ahont  four  inebe^  long  aiid.  six  inclies 
.deep,  and  ab^l  two  abehes  direetly  and  ihroiq^  the  dia- 
iphragm,  tonehing  the  loags,  the  left  lobe,  as  it  passed ;  the 
.woatids  oa  th»anii  were  siaall;  .the  two  mk  the  baek,  eae 
went  to  the  hoHoWi  and  a  little  wider  than  tlie  knifc  shown-; 
clhinks  they  were  made  with  *a  knife ; '  the  one  in .  the  side  a^ 
peared  to  be  oat  a  little  a<iro8s ;  attended  him ;  the  wooads 
were  inflioted  on  Monday  evening,  and  he  died  the  SDhvsday 
•following ;  is  satisfied  he  died  of  the  wounds;  thinks  dcatii 
ensued  mxm  the  one  in  his  side. 

•  .  OroB^-examined :  Bat  one  wound,  in  his  opinion,. mortai-N- 
'first  went  two  inohes  through  the  riba,  and  ftmr  inches  be> 
tween  the  ribs,  and  then  turned  downthfcmghtihe'diaphtftgm 
about  four  inches  ;  he  thinks  that  the  parties*  were  <m  their 
feet  at  ihe  time,  but  eonld  be  done  ju^t  as  well  if  they  w«ve 
rdown,  and  deceased  on  top.  of  the  prisons;  deieased  was 
firequeatly  in  difllcnhieB,  and  a  very  stout  maOi 
I  For  prateomtion :  Thinks  the  wound  oould  be  iafiieted  wilih 
fthe  knife  shown,  and  the  point  is  turned: as  if  it  hod  ssrttdc 
4wnothing  ;  defendant  is  not  so  steal  boktag  aa  deceased; 
deceased  was*  a  man  of  great  physical  power. 

Dr.  Jesse  Lowe  saw  dedeased  in  Ambrose's  ^gi^ovanf  on 
'Monday .  n'ght  of  the  cleelion,  and  described  the  woaaft^ 
nearly  as  Dr.  Russell;  deceased  lived  about  fomv  daya; 
thinks  the  one  in  the  side  proved  oiortal,  and  tka  knife 
shown  is  long  enough  to  make  the  wounds ;  was  imdinad  to 
bdieve  the  wound  was  given  in  an  inclined  positiali ;  h»M  ao 
fdoubt*bat  the  woand  was  the  oau^e  of  his  death. 

Cro9»'eaHi7»imed:  Thinks  the  wound  failed  to  heftl,  «Mi  tlie 
loss  of -blood  and  the  efauon  and  enttingthe  diapbrfti^na  "waa. 
"he  thifiks,  the  cause  of  his  death;  he  was  remo^ed^  to  Mr. 
Q«4rret*s  the  .next  day ;  the  wound  or  incission  ib  tlse  di^ 
phragm  was  from  four  to  siit  inehes ;  oaatiot  aosMmt  •  C^r  d» 
wouftd  being  wider  in  the  dtapbragili ;  lying  dowia  vovML  peri 
haps  have  a  teadency  to  increase  the^mptore ;  ssw  deoeShseJ 
iiiat.dsr^  in  a  quarrel ;  aannot  ssy  ha  was-a  vaolent  Vftj^^i  •>  ^ 
was  a  man  of  fioe  physical  developments. 

For  Sl^te  :  It  wodid  be  almost  a  niraelefdr  oke  Co 
•with  such  a  wound. 
I    Dr.  RumeU^  r4-introduo0d  igf&oietniiafk:  Xl^-  e«j^    ^q. 
hAve  hfitd  nadf  ststiding  lor^Jyth^;    tha^  Wovnd  «Ma&A    |^ 
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beea  viade  larger  in  .  tbiitt  ottt ;  he  di^  OriMpai'  infiammatHi^ ; 
k  WW  e«rrie4  oarofiiUj  oa  a,  cot ;  ,be  vaa  kept  propped  u|>  .^ 
mQcb  w  pQ0fiible. 

John  U'Shieldfi  was  present  at  the  di^ciiUy;    it  wafl 
St  Sterling's  grocery;    dsoeased  called  out   liqu^r^    and 
saked  defendaiit  to  have  some,  and  be  replied  short  aad  ipe^ 
foaed,  sod  deceased  sorted  oat  and  stropped  at .  the  door ; 
wss  ia  the  baek  room,  and  had,  in  going  out,  got  to  the  mid- 
dle door  and  stopped,  and  deceased  look  a  siiok  f^opi  witness 
vhieh  was  about  one  inch  or  so  thick ;   about  that  time  de^ 
fesdaat  told  Dunbar  that  be  had  never  been  so  insult^  in 
liifthfev&nd  Dunbar  asked  why 9  ^d  he  said  b^  as  damned 
s  rssoal  ss   Colson    asking  hUn  to  drink  with  him;  de* 
eesned  and  defendant  was  about  ten  or  twelve  feet  apart ; 
deeested  said,  in  substance,  listen  at  jthat  damned  rascal*,  and 
ooffhta't  I  to  firail  him  with  a  s^ck,  9Pad  rjepUed  to  defen^a^t, 
if  be  was  insulted  to  help  himself,  and  defendi^nt  then  ap- 
proscbed  deceased  and  said,  you  are  a  damned  puppy,  ^ud 
have  stolen  a  dollar  from  me;  defeudant  biul  his  right  hand 
uoder  the  left  breast  of  his  coat  at  the  time;  deceased  gave 
back  a  step  or  two  iigainst  a  barrel  and  raised  his  stick  and 
sakl,  don*t  draw  a  pistol,  and  defendant  advanced  to  wituin 
a  i^tep  or  two  of  deceased ;  deceased  then  struck  defends^nt 
two  or  tbree  times  with  the  stick»  and  defendant  backed 
rJiile  deceased  was  striking  until  tliey  got  near  the  Counter ; 
dectfiistd  then  dropped  the  stick  and  they  clinched  and  tus- 
•i<fied  and  £aU  on  the  floor,  and  witness  then  saw  the  knife 
going  a  time  or  two,  and  deceased  got  hold  of  defendant's 
wrist  af  tha  hand  In  which  the  knife  was  held ;  at  that  time 
<lefmdaiit  was  on  his  back  on  the  floor,  and  deceased  was 
nearly  <m  him,  but  not  quite  ;  deceased  had,  when  witness 
parted  ihem,  his  knee  on  defendaat'a  left  arm,  and  washold- 
lug  the  wrist  of  his  right  hand  ia  .which  was  held  the  knife, 
luitl  viftMtt  sluag  deceased  back,  .and  he,  deceased,  went  out 
«r  cji^  iloof,  and  witness  si^w  him  ,no  more  tiU  at  W«  Am* 
hroao's  ;  tbinks  the  knife  shown,  is  about  such  a  knife  as  de* 
r'endsMif  ^ad.  when  pa^t^  and  wb^n  striking  with  it  he  was 
^trikiMkg.  deceased  ra^er  on  the  ieft  ,side  .  aad  back^ .  most 
ike/jr  an  the  back;  Ambrose's  and  Sterling's  grooeries  are 
irziosst  Jainiiig,  and  .witness  saw  deceased  in  Ambrose^s  gvo* 
ITT  Mttiag  holding (Ua  aide  and  bleeding  very  jxee^;  it  Ja 

I  ibim  00U9%y ;  ^i^  nbgiut}  ^i>'cla^k ,  at..il!ght.  o^  ,%  IfBi 
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*  'Hpnd'a>^  in  October  hst ;  it  ims  ftbout  twd  or  thr«»  tnkrates 
'  after  deoeased  left,  iritness  found  him  in  Ambrose's  grocery; 

saw  bat  one  wound  on  deceased  at  the  time;  that  was  on  the 
'  left  side,  about  three  or  four  inches  wide;    deceased's  coat 

*  Identified ;  did  not  see  his  wounds  dressed ;  deceased  died  m 
Garrett's;  when  deceased  backed  against  the  barrel,  be 
rather  creaned  back ;  deceased,  in  the  opinion  of  witvess^ 
Was  not  a  violent  man,  but  would  run  against  a  man  pretty 

'  strong  if  he  had  advantage  of  him.     • 

Oro$9'examined :  Deceased  asked  defendant  if  he  wonld 
I  not  take  something,  and  defendant  refused ;  at  the  timede- 
''  fendant  made  the  remark  to  Dunbar  about  being  so  insuUed, 

defendant  had  his  back  towards  deceased;  thinks  deceased 
'  'did  tiot  say  damn  Ton ;  does  not  recollect  swearing  eo  on  tbe 
"  other  triaf,  but  if  he  did,  deceased  said  so ;  thiftks  deceated 
"raised  the  stick  after  he  stepped  back  ;  defendant  got  nesr 
"  deceased  before  he  stopped,  and  about  that  time  deceased 
^ '  struok ;  if  witness  swore  on  the  first  trial  that  be  had  step* 
ed  before  deceased  struck  him,  it  was  so ;  some  eight  or  teu 

^eet  from  where  the^  stopped  and  clinched  to  the  back  door ; 
'  thet  fell  very  auick  after  cHncfaing ;  witness  was  in  ^e  door 
**  and' scared  and  looking  on  ;  defendant  had  his  right  hand 
^  under  the  breast  of  his  coat  when  deceased  first  BtrtKk,  aad 
'  knocked  off  a  lick  or  two  with  his  left  hand ;   deeeaaed  wa^ 

drinking  a  little ;  deceased  was  a  man  who  would  take  no  s 

fight  very  quick,  but  does  not  know  that  he  was  in  4ie  habil 

of  getting  up  quarrels ;  thinks  deceased  was  much  of  a  man ; 
'  heard  some  one  (thinks  deceased)  say  take  him  alF«  or  pat 
"US ;  thinks  there  were  eight  or  ten  persons  in  the  room  wfaei 
"  the  fight  began,  and  some  of  them  run  out ;  witneaa  assA  &« 

ceased  were  friendlr  at  the  time. 
Rebuttal :  The  cmmney  is  near  the  counter,  and  tbe  ^v\ 

is  nearer  the  counter  than  the  chimney. 
'      Simeon  O'ShieM  was  present  at  the  fij^t,  antl  saw  it ;  d 
'  fondant  came  into  the  grocery  piasea  where  witness  wknd  i 

ceased  were  standing,  on  the  siae  of  the  house,  and  stood 
"  the  door,  and  then  came  towards  witness  and  deoeataed  ;  i 
'  ceased  and  Robert  Bennifield  ifas  throwing  ortMsk  loo,*  4 
'  defendant  staggered  up  uMinst  deceased,  and  wittkeaa  ^ 
'  he  was  the  best  man  in  the  house;  witneefe  ateppod  oat 
'the  grcutid ;  defeadant  acted  like  a  druBken  man ;  d^f et^^ 
*  then  eadM  tib  vitneis  aiid  asked  'Wia  to  *  take'ik^  <i<is^     I 
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OMglit  witiiMa  by  the  army  aad  ^walked  up  to  the  bar  -and  y    , 

ealled  oat  aonie  liquor ;  defendant  walked  as  straight  m  other 
men ;  think  neither  witaesa  ou^  defendant  very  dnink  at  that 
ttiD^;  thia  oecfnred  but  a  abort  time  before  the  fight-^from 
fire  to  fifteen  miaulea ;  after  we  went  in,  witneaa  heard  the 
throwing  of  crack-loo  going  on,  and  heard  deceased  talking 
mtil  deceased  came  in  the  room  ;    witness  left  no  one  out 
there  bat  deoeased  and  Bennifield ;  after  the  staggering,  wit- 
ness and  defendant  were  standing  in  the  door ;    witness  put 
his  foot  upon  the  foot  of  deceased;    deceajsed  lookod  roand, 
and  witness  told  deceased  if  he  did  not  mind,  he,  deceased, 
and  defendant  would  have  a  bad  difficulty,  and  deceased  re* 
plied,  he  asked  defendant  no  odds,  if  he  would  came  at  him 
right;  this  was  a  minute  or  two  after  staggering  against 
tMm;  about  the  time  liquor  was  set  out  for  defendant,  de- 
ceased  cune  in  and  called  out  a  pint  of  ginger  brandy,  and 
deceased  aswl  others  drank  out  of  the  pint  cup,  and. deceased 
passed  it  to  witness,  and  he  drank ;  deceased  then  asked  de- 
fendant to  drinky  and  defendant  refused;  deceased  asked  de- 
fendant to  drink  in  about  the  same  manner  he  did  witness 
and  others,  which  was  in  a  friendly  manner ;  after  drinking, 
deceased  and  some  others  started  out,  met  some  one  at  the 
partition  door  and  stopped ;  defendant  then  said  to  Puabar, 
he  had  not  been  aa  badly  insulted  in  six  or  twelve  months  ; 
aaidtefnark  was  made  in  a  common  voice,  and  was  loud 
enough  for  deceased  to  hear  it ;  deceased  then  turned  around 
and  said,  if  that  had  insulted  him  he  could  insult  him  worse ; 
defendant  replied,  you  are  a  damned  puppy,  and  deceased 
replied,  you  are  a  damned  liar;  defendant  replied,  you  are 
the  very  damned  rascal  that  stole  my  dollar ;  defendant  was 
standing  loaning  with  his  elbow  on  the  counter,  resting  his 
head  ^oa  his   hand,   and  about  that  time  deceased  turned 
nrosnd  and  took  a  stick  from  some  one;  defendant  raised  up 
and  tnmed  around,  and  about  that  time  deceased  took  hold 
oT  Cho  stid:;  as  defendant  turned  around  he  put  his  right 
bmnd  in  his  ^fi  bosom,  and  walked  tip  towards  deceased,  and 
ooiae  in  akent  two  or  three  steps  of  deeeassd ;  deceased  step- 
ped baek  a  atep  or  so  against  a  barrel,  and  said,  don't  draw 
a  pistol  on  me,  and  the  next  witness  saw  they  were  fighting; 
^mmld  not  tell  which  struck  first ;  witness  had  jumped  upon 
0km  comskteTy  and  it  seemed  as  if  both  struck  about  the  ^ame 
;  laenid  bkywa,  and  heard  a  stiok  (sM,  and  defendant  fell 
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^  near  the  counter;  whether  he  fell  or  deeeaeed  Ihrew  him, 

does  not  know ;  decea^^ed  oaught  him  by  the  wriat  of  the 
fight  band,  in  which  waa  the  knife,  and  put  his  knee  upon 
the  same  arm,  and  held  him  ;  about  that  time  John  O*  Shield 

'  mn  up  and  caught  deceased  and  threw  him  off,  and  thinka 
that  defendant  struck  at  deceased  with  the  knife  as  he  was 
throfrn  off ;  that  was  all  the  lick  he  saw  after  tkey  fell ;  ^e 
knife  shown  is  like  the  one  witness  saw  defendant  haTe ;  heard 
some  one  halloo,  knife ;  after  separated,  deceased  caught  hi$ 
side  and  belly  and  ran  out;  witness  then  ran  out  after  the 
deceased;  he  next  saw  defendant  a  prisoner ;  nothing  to  olh 
struct  view  of  witness  from  a  full  view  of  the  fight. 

OrosB-examination :  There  was,  it  appeared,  three  or  foor 
persons,  or  more,  in  the  room  at  the  time ;  witness  was  so- 
ber; it  was  a  short  or  quick  fight,  perhaps  not  Biore  than 
one  minute ;  the  parties  fell  close  to  the  baok  door  ;  no  one 

.  between  the  counter  and  the  parties  while  fighting,  as  recol- 
lected ;  saw  them  all  the  time,  but  cannot  tell  who  gave  back ; 
the  parties  were  but  a  very  little  distance  from  the  middle 

.  door  when  they  clinched  and  scuffled  or  tnsseled  to  whert' 
they  fell ;  the  parties  may  have  been  upon  the  floor  a  short 
time ;  witness  had  been  in  the  room  with  defendant  a  short 
time,  perhaps  five  minutes  ;  cannot  say  the  precise  words 
used  by  deceased  when  he  asked  defendant  to  drink ;  knows 
nothing  of  the  character  of  deceased  as  a  bully ;  saw  deceas- 
ed striking,  but  did  not  see  the  stick  ;  saw  both  parties  strik- 
^  ing  ;  both  struck  about  the  same  time  ;    witness  cannot  tell 

how  many  drinks  he  had  taken  that  evening,  but  thinks  he 
was  not  disguised  with  liquor  ;  the  reason  why  witnetiS  told 
deceased  to  mind,  or  him  and  defendant  would  have  a  bad 
difficulty,  was,  that  he  had  seen  them  have  a  difficulty  pre- 
vious ;  the  difficulty  was  in  September  last ;  thinka  in  that 
difficulty  deceased  picked  up  an  old  pistol  and  said  be  had  a 
great  mind  to  knock  him  down  with  it ;  that  diffiovlty  w&s 
on  account  of  the  parties  gambling,  and  defendant  cursed  de- 
ceased and  said  he  had  stole  a  dollar;  witness  and  his  bro- 
ther prevented  deceased  from  striking  defendant  with  the 
pistol ;  heard  deceased  make  no  other  threat  in  reference  to 
defendant ;  was  about  knocking  him  down. 

.RebtUtal :  The  light  appeared  dim  in  the  part  of  the  hou^e 
where  the  parties  were  fighting ;  does  not  know  whether  tiie 
pistol  was  capable  ot  shooting  or  not;  thinks  the  but  of  the 
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Idtlfe  ihoim  !•  tbfr  aMM  d«iead»ti|  had  ib  hia  bMon  ^tke 
Sapcemier  AM. 

JittM  Allen  aair  i^  portion  of  the  diflLeulty;    deoe&aed 
8ti^  iie&adant  with  kia  fist,  and  defaadftnt  wi^s  using  hist 
knife,  waa  Ikeiinit  I  saw;  they  were  then  on  their  feet,  and) 
neir.th0  ttiddle  of  the  ooiinter,  not  Tery  far  from  the  middfe 
of  the  Jloor;  dofeadAOt  appeared  to  be  striking  deoeaaed  ou  , 
tike  left  aide  with  «  knife;    appeared  to  be  a  pocket  dirku 
ftbont  five  or  six  inchea  long  in  the  blade;  as  deceaaed  waa*. 
in  the  act  of  throwing  defendant,  he,  deceased,  said,  BoyB«.i 
see  me  a  fair  fight,  aid  defendant  stmok  him  and  deceaa^d 
tbew  defendant  on  the  floor,  and  then  jumped  and  went  out  ^ 
of  the  room;  defendant  then  get  up  and  handed  hia  knife  to 
Ma  Oanbar,  and  said.  By  God,  if  .he  wanted  a  fair  fight,  be 
could  give  it  to  him,  and  defendant  then  went  out ;    as  the¥ . 
fell,  deceased  sorter  fell  orei*  defendant^  and  then  ran  off ; 
Mi^defemiant. strike  aooae  two  or  three  licka ;.  saw  deeeaned 
lirib  with  nothing  but  his  fiat. 

Gro9i*examined :  There  were  several  persons  in  the  roc^^; 
M  deaaased  strike  but  one  lick,  and  that  i^as  with  his  fist ; 
there  vas  hot  one  candle,  and  a  dim  light  at  that,  as  witness 
i^liecta ;  deoeajied  fell  rather  over  defendant ;  did  not  hold 
lum dawn;  defendant  waa  not  flat  on  hia  back  on  the  floor;. 
i>^  OB  one  hip  and  elbow,  as  well  as  reooUeeted ;  wjtnesa 
VM  not  drunk,  Imt  drinking  some ;  was  not  it)  Z^awrenceFill^ 
<>B  tha  next  day,  or  day  th6rea{i;er ;  told  Matthew  Crawford 
|hit  be  saw  deoeaeed atrike  defendant  three  licks  with  a  stick; 
nu  no  reeoUectiofi  of  being  in  I^awrenoeville  since  the  diffir. 
^^  iQtil  last  Monday. 

Knned  Miller  aaw  a  difficulty  between  deoeased  and  d^ 

feadiai laat  September  Oourt,  one  night,  in  an  old  bouse;* 

o^^odmi  aoeoMd  deeeaaed  of  inking  a  dollar  from  him  ;  de- 

<^^^^  denied  it ;  defendant  said  he'd  be  damned  if  be  didn't, 

ad  deeeaa#d  wid  lie  be  damned  if  he  did ;  defendant  replied, 

you  are  a  damned  liar ;    they  both  rose  and  deceased  comr 

BiBBCii  psJXmg  off  hia  coat,  and  defendant  run  his  hand  in 

hia  sid^pocket,  and  One  of  the  0*Shields  caught  deceased,! 

and  witness  caught  defendant  and  carried  him  out  of  the< 

'o<^  aad  witnem  went  back  in  the  room  and  the  door  ifas 

Aut,  and  deeeaaed  reeoneiled ;  defendant  called  witness  oui 

tasked  kirn  if  there  waa  any  ehanee  to  set  to  whip  that 
Bed  raaoal4  lie  had  itoka  t  dollar,  from  nim,  and  that  laai 
*^H{]d  kill  him  or  hav^  aatiafaolMBi  far  J^a  deUe^i 


u. '  1 ,1    ,1 


468  SUPREMB  COURO?  OF  OBOKGIA. 


Waadf  v#  Th«  ikkt^  6f  Otorgin 


Or499»t!am4ned :  Did  liol  be«r deeetwdl  aay  In  troidd  kffl 
defendant  if  he  made  that  charge  again ;  afterwArda^  WitWMa' 
told  deceased  be  had  better  watoh  defendant,  and  deoeaaed 
replied,  he  did  ndt  fbar  the  damned  raacal*;  if  he  ever  made 
a  na89  at  him  he  had  better  make  a  anre'  ane ;  did  not  tell 
defendant  anything  abant  deceased  i^ttnff  into  difficultiea ; 
he,  deceased,  was  a  man  that  wonM  not  take  aaytlmig  from 
aay  body ;  deceased  was  not  a  man  of  difficnlty ;  tire  ^tol 
in  the  room  was  not  loaded,  and  the  barrel  about  two  lOid  a- 
half  inches  loagt 

John  Gange,  on  the  night  of  the  Sd  October  last,  met  de» 
fend  ant  on  the  street  opposite  Ambrose's  grocery.  • 

Oro9B'€xamined  :  Knew  deceased. 

Joseph  H.  Gauge  saw  defendant  on  the  night  of  the  difi» 
ctlty. 

•  Vro9§^xamined :  Knew  deceased. 

•  Mmrtha  Williams  never  heard  defendant  make  vaj  tlireats 
about  deceased,  except,  that  if  he  ever  pestered  him  he  would 
whip  him. 

tVoBM^exafnined :    Bllen  MoDaniel  lives  at  the  hmam  «f 
Adaline  Hunt ;  lewd  women  live  there. 

EHen  McDaniel  heard  defendant  say,  on  Mopday  night 
of  la^t  Court,  that  if  ever  Hard  Oolston  tinmaeA  his  padi  he 
intended  to  cut  his  God  damned  daylights  out,  aadpiittadhia 
breast  and  said  he  had  something  in  there  to  do  it  witli^ 
'  Cfron-exofmined  t  Lives  at  Adaline  Hont'a ;  been  Uiere  two 
or  three  months ;  lived  at  A.  Liddle's  previous  to  that ;  the 
conversation  testified  to,  was  in  the  house,  in  the  emrty  part 

of  the ;    defendant  stayed  about  two  bonra ;    R«Mb 

came  off  with  defendant  when  lie  left;  it  is  abonc  ose  nule 
to  Hunt's;  deceased  was  there  at  the  tme  the  threat  vma 
made,  but  was  not  in  the  house ;  never  heard  drrnnwod  any 
anything  about  defendant. 

Hiran  J.  Oox  got  the  knife  shown  from  John  Daabar  ;  it 
was  bloody  and  battered. 

Or098-eMNnined :  Oould  not  consider  the  house  of  Ad^KiM 
Hunts'  a  whore-house ;    Ellen  McDaniel  ik  eonaider^d  it 
feet  prostitute. 

•  P.  A.  Sterling  knew  deceased ;    he  was  not  eoiimder«d  ^ 
iriolent,  overbearing  man,  but  would  not  be  mn  ov%K  ^ 

OtaM-etafHined  r  Does  not  know  of  him  being  «ia  oveJ 
bearing  man ;  Adeline  Hunt's  J^ouae  k  oonsUered  •  bvotlaS 
Bllen  McDanial'iea.proetilnle»»  ^tn.^  :i;i..i  m  ••;  .t  .:jt    .      ^ 
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Bir»i|[i,J«  Oox,  »i-iatrq4tio(id :  Knew  ^cmffd;  tbitijb  |ie,., 
wt»aooW4rd,  iiMtead  of  ft  violeiit'|ii4o.  i     ' .  ,.  \  ,:.  'i 

JaoAiD,  SpeooQ.kaev deceased;,  doe^  >^9t  think., hips  a'' 
YMeni  oMm 

■  ■ 

Oroi^-^xammed:  Believed  that  he  would  .be  a  dangerous 
man  when  aroused ;    AdaUne  Hunt^s  house  We  the  reputa- 
tioa  of  a  whoro^houae ;    Ellen  MoDaniel  has  the  reputation  ; 
of  a  whore.  ^       •  ..  '        j 

Zebolon  B.  Oraigg  has  known  deceased  sinco  1858 ;  would  ' 
allow  himself  trampled  upon,  but  when  pushed  upon  he  would '^ 
defead  himself;  did  not  consider  him  a  violent  man..  ^ 

frot»ey<Miiitfii:  I  have  taken  no  part  in  this  prosecution 
exeeot  in  one  thing ;    deceased  or  any  man  ici  worse  when  ^  * 

Asa  )Io&liUen  arrested  defendant  on  the  night  of  the  af-. 
frsj, between  J)n  Lewis'  Doctor-shop  and ^ the  blacksmith-/ 
thofi  he  wafi  going  towards  the  sbop«  ,      ^ 

Hera  the  State  dosed.  .  ,.    ' 

Defendant  introduced  no  evidence.  -  1       •'^ 

Cooasel  for  defendant  objected  to  ilke  testimony  of  0^*'* 
Shssls^  ^'that  from  five  to  fifteen  minutes  before  the  fight,^ 
posouar  stajBgered  np  against  witnes-  and  deceasedi  who  were 
*^<ling  together,  and  swore  that  he  was  the  best  man  in  the" 
1hnb6,'*  ana  to  the  testimony  of  the  same  witness^  ^  that  im-*^ 
iDsdiatsly  after  the  above  occurrence,  witness  told  deceased  ^ 
to  be  oa  his  jpiard ;  if  he  did,  not,  deceased  would  have  a  bad 
diffieoUy  witH  priaoner/*     The  objection  to  this  testimony,*^ 
▼ss  upon  the  grouz^ds^  that  there  was  no  connection  between' 
the  occurrence  first  testified  to  and  the  fight,  and  that  the 
latter  was  jnerely  the  opinion  of  the  witness.    The.  Court ** 
overmled  the  olyection,  apd  the  testimony  went  to  the  Jury,; 
and  Gonasel  for  defendant  excepted. 

The  evidence  being  closed^  the  Court  commenced  its  charge 
to  the  Jury,  as  follows; 

'^  Yoo  have  been  long  detained  in  this  investigation,  and 
most  be  fatigaed. ,  I  sbJl,  therefore,  as  briefly  as  I  can,  ex^ 
plain  the  Iaw  to  you^  and  then  it  will  remain  for  you  to  ren- 
der  such  a  verdict  as  the  Law  and  evidence  warrant.  Before 
doii^  so,  let  me  rcBE^nd  you  that  in  considering  the  case,  you* 
are  to  let  none  of  the  common  passions  of  our  nature  influence' 
70U ;  nopr^udjc  or  partiality  should  be  permitted  to  enter  into'^ 
jnw  deUb^tVW ;  ^  IP^  ?.e  QMgnt>  on  the  one  hand,  w^ep 
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over  tbe  sid'fate  that  s6tit  ^joMg  liian/  lAtK'  idt  nMlngkid 
bodji  tp  t)ie  {^ye,  whe^e  It  now  ihotiiders,  alMt  w6  ndglit,  M 
tKe  other  hand,  Vee'p  over  the  condition  ot  the  pHsMerit 
tbe  bur,  and  over  the  sorrows  and  distresses  of  a  geoi  (M 
man  whose  fffaj  h^irs  may  be  brought  Irith  sorrow  to  tke 
crave,  as  others  have  been,  hj  an  wnfortnnstd  son. '  Btrt  tt 
inrors,  von  are  to  indalge  in  none  of  these  fMingr.  Ten 
Mve  takj^n  an  oath  to  find  your  verdict  according  tcth«en« 
dfnce,  and  to 'that,  and  notning  else,  ytm  might  tb  loekftr 
your  guidb  in  tnaking  np  your  verdict/' 

Counsel  for  defendant  coinjilained  of  \!hi»  charge,  as  ealctt* 
lated  to  impress  too  strongly  the  minds  6{  the  Jnry  t^sii^t 
theprisoner,'  and  Excepted  thereto. 

Xne  CQurt  further  charged  the  Jury,  that "  if  thej^b^liet^^i 
that  it  was  prisoner's  intention  to  provblre  ii  difficuUj  lA^ 
deceased,  to  induce  him  to  make  an  assault  upon  prisoner, 
aod  deceased  did  make  an  assault  tlius  provoked  by' priwAer, 
with  a  design  to  use  this  as  a  pretext  to  inflict  hk  vengenee 
«p^  himi  and  killed  him,  it  was  mttrder ;  or  if  prisotv^  ^^ 
mproachin'g  deceased  with  a  deadly  weapon,*  with  iitteit  to 
k£fl  oi:  wound  him,  and'  .deceased  struck  him  ik  selMefettKi 
and  used  only  such' force  as  was  nebeisaiy  4br  Ml  deMise, 
aiid  the  prisoner  killed  )iitA^  ih  ptir^uance  of*  bis  dl^^l  "^ 
i^ntion,  {t  is  murder.^ 

j  The  Court  ftirth^r  charged,  that  **'wftfnea&'  cwkinot  he  ta* 
peached  by  proof  that  she  is  a  prostitute ;  her  tnalvt  cf  (tes- 
tity  may  and  ought  to  Exclude  her  from  g06d  tNieiety,  bst 
it  does  not,  ih  Law,  impeach  her  veracity  M  a  iHiHesi,  or 
ei^olu4^  her  testimony^/' 

The  Court  fhrther  charged,  that  ^tSieLaw  dM^^KAimp^ 
perjury  to  any  witness,  unless  he  of  she  is  cotittMBctea  or 
impeached, .and  the  Jury  must  look  to  the  tirlioil^.^^^^ 
If  the  witnesses  disagree  or  contradict  ea<jh  other,*  the  J«7 
are  to  judge  between  them  and  determiiiie  aeeordivf^  to  lJM!t 
opinion  as  to  the  tru^h  of  the  evidence/'  ' 
To  alf  of  which  charges  the  counsel  for  prisoner  exeep^ 

"  The  .Jury  returned  a  verdict  of  gulHy ;  whereilpbn^  ceiai- 
sel  for  prisoner  thoved  M  n;  ik^wtri^f,  to  tile  g^wnds  ^ 
error  in  the  rulings  and  charge'  of  tiie  Coart  ateye  stam 
and  excepted  to ;  and'  oil  6ther  grounds,  not  fAf^e/A^  becam^ 
not  n^cessar^  to  ITMstrate'tfbe  deoisiota  of  t!fae^3<mft.' 

'  The  Court  refused  the  motioii  ibi*  %  ftew  tMiil  eiy  ^Mh  afli 
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Solidtar-Cknderml  TflVRMTAKD,  <?(m#fvi«  * 

%  tie  Clncrt. — Stephens,  J.,  delberiug  the  opinio^.        '^ 

The  whole  theory  of  murder  in  this  case  rested'  tt]^ii  ike 
fact  tbftt  the  prisoner  had  an  intent  to  kill  the  deceased  before 
the  fight  eommenced.  The  opinion  of  O'Sheals,  therefore, 
that  he  had  such  an  intent,  was  very  material  eridence.  It 
tended  to  hurt  the  prisoner,  because  it  bore  directly  upon  the 
pcttBt  to  be  established  against  him.  It  was  not  legal  eri 
desee,  not  beeanse  snch  an  intention  w^s  an  improper  fact  to 
^  proren,  but  because  the  mere  opinion  of  a  witness,  ex«* 
pressed,  not  on  the  stand  under  oath,  but  reported  by  hin 
M  the  stand  under  oath^  as  haying  been  expressed  just  before 
the  light  commenced,  was  an  improper  means  of  preying  it* 
The  attempt  was  made  in  the  argument  to  bring  this  eyi« 
dence  within  the  principle  of  re$  geitce^  but  it  cannot  be 
broBght  within  that  principle.  The  opinions  which  spect»> 
tors  may  happen  to  form  concerning  an  affair,  cannot  be  con* 
sidered  as  part  and  parcel  of  the  affair ;  and  whether  they 
keep  their  opinions  to  themselves  or  express  them  to  others, 
can  make  no  difference,  unless  the  expression  may  have  im- 
flaenced  the  course  which  the  affair  took.  In  snch  a  oaae^  • 
the  expression  of  the  opinion  would  be  part  and  parcel  of  the 
affair  itself.  If,  for  instance,  the  deceased  in  this  case  had 
^>^^  the  stayer  instead  of  the  slain,  he  might  have  proved 
that  this  opinion  had  been  expressed  to  him  just  before  the 
^t,  hy  way  of  showing  that  he  acted  on  a  warning  of  dan- 
ger, and  not  from  malice.  In  that  case,  the  opinion  would 
not  be  any  evidence  that  the  fact  had  been  in  accordance 
with  it,  hat  the  expression  of  the  opinion  would  itself  be  a 
fact,  exerting  an  influence  upon  the  transaction.  But  in  thie 
case,  the  opiaion  went  as  evidenoe  that  the  fact  had  been  in  ' 
>ccOTdanoe  with  it ;  that  is  to  say,  as  evidence  that  the  pris- 
oner did  have  the  intent  to  kill  before  the  fight  commenced. 
The  expreaaiem  of  tbat  c^inioti  to  the  deceased  cotdd  have  4^ 
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[  no  ioflaenoe  vpon  the  prisoner,  sod  tLere  »  bo  more 
son  for  allowing  the  wittteaa  to  testify  thftt  k«  hod  et- 
ssed  flQch  ftn  ojHtiion  to  the  deceased,  than  there  would  be 
allowing  him  to  teatify  that  he  bad  thmght  so,  without 
iressing  it.  In  other  words,  the  expressed  opinions  of 
ctators,  except  when  thev  va^j  be  fairly  sappomd  to  have 
irted  an  inflnence  npoa  toe  affiur,  are  no  men  put  sad 
eel  of  it  than  their  secret  thoughts  would  be.  We  find 
other  error  in  this  record. 

Fudgment  reversed. 
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PreseBt-JOSEPH  H.  LUMPKIN, 

LINTON  STEPHENS,     ]■  Jvdom. 
RICHARD  F.  LYON, 


MELL  »«.  MOONY. 

1-  'Where  a  plalnti'iTsoes  opoa  one  part  ofm  contract  consittiag  oTmiltiilil  ttip- 
tthtlofts  mado  at  tb«  amae  time,  and  re1atlii|f  to  the  tame  tfulrfdet-metter,  tli* 
Madaai  may  meoup  hiw  damages  atUiu;  rrom  4  bteaob  of  aiotliot  ptun  l» 
ktt  fmot  bf  tito  iriaintiff ;  and  tbiu  whatliAr  liia  dllToreat  pwU  are  otfntabtdl. 
IB  oae  iattmnient  or  soverai,  and  though  one  part  be  in  writing  aod.lbooUi* 
*f  ja  p«Ml;  Aiii0r,  wbero  the  contract  for  tba  bfaaohi  of  wj^i^b  damafoa  is 
cl«iBie4  bjr  tbo  deieodaia,  U  en|ii«ly  diatioet  aad  independent  of  the  pae  on 
which  the  pUintiff  sues. 

'*  '^^iost  a  proceediog  of  foreclosure  on  personal  property,  tha  mortgager  ihay 
ttlamgQ  jBto  |||0  consideration  of  the  mortgage,  or  rely  by  way  of  defease 
upoo  aiy  fact,  or  principle  of  Law  which  would  entitle  bini  to  relief  in  • 
CeHtfttafB^iiy, 

lUcgtlity  •g«iB8t  a  pMoeedng  for  the.  Imelosttre  of  i^' 
oMTtgi^e  on  p«rBotMl  -pfopertjr.  TiiM  before  Hia  Honor 
Wif.  B.  Flbmihg,  in  Liberty  Superior  Ooort,  Deceiubetf 
Term,  1869,        ,  ...  ,     :  . 
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Mell  IV.  Mooay. 


The  deeiflion  of  the  CourC  embodies  the  faols  of  this  oue. 

LaW«  Bartow  k  Lovell,  Norwood,  WitgoN  k  Lkstbr, 
for  plai&tiff  m  error. 

Wk.  B.  Gauldbk,  for  defendant  in  error. 

J9y  the  Court, — Lukpkin,  J.,  delirering  the  opinion. 

Martin  D.  Moony  waB  a  practicing  physieian  in  Libercj 
ooonty,  at  a  place  called  Taylor's  Creek  Union  4<^fii^7- 
He  soM  out  tO' John  F.  Mell  for  fifteen  bnadred  doQaiVf  five 
hundred  cash,  and  a  thousand  in  a  note,  secured  by  a  morl- 
Mge  on  three  negroes.  Moony  gave  Mell  his  obligation  thst 
he  would  not  looate  with  a  view  of  resuming  his  professioa  ti 
physioian4A'  burgeon,  witiiin  •  eircle  of  tbir|jr  siUe^a^oviidr 
and  he  promised  and  agreed  to  pay  to  Mell  one  thousand  dol* 
lars  for  a  rtolation  of  his  corenant  ^^  as  liquidated  and  aseer- 
tatned  damages," 

Moony  foreclosed  his  tnortgaget  and  was  seeking  to  enlbroe 
it  by  levy  and  sale,  when  Mel)  interpote^,  and  insisted  that 
Moony  had  violated  the  condition  or 'his  obligation;  that  a 
right  had  accrued  to  him  to  claim  the  one  thouaand  dol* 
Im,  and  to  have  it  allowed  against  the  claim  whioh  Mooaj 
was  seeking  to  enforce  i^jgainst  him. 

His  Honor,  Judge  Flbmiko,  dismissed  Melius  afi&davit  ot 
illegality  upon  the  following  grounds :  1st.  Beoauae  the  cob* 
sMeration  lor  the  mortgage  or  the  note,  U  was  given  lo  se- 
oore  had  not  failed^  beoause  the  defendant  had  r^^eived  the 
laad-  asd  plsMtiff 'a  bond  for.  whieb  the  one  thowMid  dkoUar 
note  was  given. 

t&.  Because  the  damages  stipulated  in  the  boirf,  (the 
breach  of  which  defendant  offered  to  prore.)  wore  Kqmdated, 
and  could  not,  therefore,  be  recouped  in  this  pr<>ceeditig  ;  and 
that  unliquidated  damages  only  were  the  subject  of  recoup- 
menu.  ♦    * 

8d.  That  being  liquidated  damages,  they  could  ooly  be  the 
aabject  of  set-off;  and  that  they  could  not  be  set-off  in  this 
proeeedii^, '  beoaiuaa:  the  foroMMTie  of  a  mft^p^yi  htinr  s 
jedgatainotUDg ooUd  be  aotoff  agailiai k k«t  ^  jmiamm$ 

To  all  of  whioh  MaU,  by  hia  eoujuel,  esee^^^* 
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JicH  vs.  Ifloooy. 

Weeon^ider  U»  doclrine  well  fettled^  tlut  vh«re.»  plain- 
(Xaasft  on  one  part  of  a  contractt  coosialiog  of  mutual  »tipu» 
btioDi  made  at  the  same  time  and  relating  to  the  eatne  sub; 
ject-oatur,  the  defendant  may  reaQU|p  his  damages  arisitig 
bm  the  breach  of  that  part  which  ia  in  bU  favor ;  and.  thi^, 
whether  the  different  parte  are  contained  in  one  instrument  or 
lOTeral;  and  thought  one  part  be  in  writing  and  the  other  in 
pirol :  AUi^y  wb^e  the  coiUract  for  the  breach  of  which  dam- 
{et  are  claimed  by  defendant,  is  entirely  distinct  and  inde- 
pende&i(  of  the  one  on  which  the  plaintiff  aoee.  tSedff*  on 
IhnHtg4i9,  top  page$  449-452  ;  4  WeTidell  498-4;  and  ib.  llO  ; 
22  A  166;  9  Boward  225;  11  ib.  476;  19  Qa.  Hep.  606  ; 

lo  tbia  laat  case,. where  on  the  aale  of  a  qoantitv  of  atajad* 
iikg  iQod,  the  vendor  agreed  to  indemnify  the  veBQeea  against 
inj  damage  that  might  happen  to  the  wood  in  oonaequespe 
•f  the  barning  0|f  the  acyoining  fallow ;  the  vendees  ^giving 
their  note  for  the  price,  and  afterwards  the  fallow  being  burn* 
edover,  the  wood  in  question  was  destroyed  by.  the  fire,  tke 
Court  held  that  in  an  action  by  one  vender  on  the  note,  that 
the  vendees  might  recoup  their  damages  arising  from  the  lose 
of  the  wood. 

This  doctrine,  although  spoken  of  aometime  us  rather  new 
ia  the  Law,  ia  founded  upon  the  fondamental  idea,  that  the 
action  pots  the  whole  contract  in  issue  aa  it  ought  to  do,  and 
that  no  party  to  it  ahould  be  allowed  to  recover  of  another 
iipon  a  violation  of  a  part,  while  his  own  breach  of  another 
P^rt  went  unredressed.  Indeed,  it  is  neither  more  nor  1^' 
than  the  doctrine  of  failure  of  consideration,  .n  It  ghouid 
■^t  with  favor  from  the  Courts,  because  it  not  only  subservea 
the  eada  of  Juatiee^  bat  eaves  the  ejKponae  and  delay  of  double 
litigMioa. 

^  the  Jadga  did  not  repudiate  <the  plea  upon  itS4nerits. 

/odeed,  the  damages  in  this  case  being  bquidated^  tbey  were 

pleadable  ^a  set-off.     And  for  that  reason,  the  Court  held 

tbey  ceoMltot  be  reeonped.     If  Mell  wm  antitied  lo  plead 

the  thoasand  dollars  aa  a  aet-#ff  for  the  reaaon  aatoeqaenily 

^ireo :  that  ia  this*-*that  the  defense  by  way  of  aet-off  wm 

ioadsMaible  aa  agaHiat  a  judgment  of  foreolosurei  4be  Judge 

haM^  that  tHitkiiigt  bat  a  jvdgment  eonld  be/aatr^off  agaiBat  a 

judgment. 

Ia  the  pre— ft  to  tJbaOlarli  to.iaaoa  aa  apieaatiab^  i(Mr  l^e 
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Brtwtoii  H  <d.  vM,  BrewUMn  M  ml. 


ktatfaut  sworn  to  by  th6  mortgi^gee,  ii  jadgmeht?  mod  of  such 
dignity  that  nothing  inferior  to  a  judgment  could  be  pleaded 
as  a  set-off  against  it?  Such  has  not,  we  believe,  been  the 
'  constraction  put  npon  the  proceeding  of  foreclosure.  On  the 
contrary,  our  Courts  have  invariably  held,  that  the  mortgager 
might  go  into  the  consideration  of  the  mortgage,  and  relj 
upon  any  fact  or  principle  of  Law  which  would  entitle  him  to 
relief,  and  although  the  case  of  Dixon  against  Ctiyler,  (27 
*(?a.  Rep.  248,)  was  upon  a  foreclosure  of  real  estate,  still  the 
'  general  principles  announced  in  that  case  apply  equally  to  a 
proceeding  to  foreclose  on  personal  property.  For  in  this, 
no  previous  notice  is  required,  and  of  course,  the  proceeding 
cannot  conclude  the  mortgager.  Indeed,  it  wofuld  seem  from 
the  terms  of  the  Statute  that  his  right  tp  be  heard  does  not 
arise  until  the  execution  issues.  It  is  conceded  that  the  mort- 
^ger  could  obtain  relief  in  Equity.  But  why  drive  him  into 
^ttiat  forum  when  the  remedy  at  Law  is  ample,  and  when  the 
statutory  proceeding  to  foreclose  mortgages  was  Bubstitnted 
for  that  in  Chancery  ?  Ought  not  the  same  defences  to  be  al- 
lowed at  Law  that  could  before  have  been  set  up  in  Equity  ? 


i< 
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'  BREWTON  et  al.  v».  BRBWTON  H  al. 

1.  Tira^oefHne  of  bringing^  advaccemeats  irito  *h»teh-pot^  baa  )so  applicatioa 
.  when  thero  ia  «  ^iU  wiiiob  doea  not  requira  ic  to  be  done. 


\ 

1  i 


In  Eqtiity,  in  Bulloch  Superior  CoMrt.     Debisioa  on  de- 
miurrer  by  Judge  Fljsmikq,  March  ^erm,  1860. 

'  This  was  a  bill  in  Equity  filed  by  Nathan  BrewtoB  and 
Beinamin  Brewton,  administrators  with  tbe  Will  annexed  of 
Nathan  Brewton,  deceased,  against  the  heirs  and  legatees  of 
^eoeaeed,  for  •!»  account  andi  t(0Ctl«m«lt  of  lb<i>«9tat«  of  com- 
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plainants  testator,  and  oalling  upon  defendants,  children  of 
testator,  and  kis  stto^ib-lai^,  to'  aootiunt*  fot  ^nd  bring  into 
hdicK-vift  the  property  and  estate,  and  money  which  had  been 
.  loaoea  and  ad?anoed  to  them  by  testator  in  fais  life^tne. 

To  this  bill  defendants  dmnrred,  on  the  gronnd  that  the 
deeeased  having  died  testate,  they  are  not  bound,  and  cannot 
be  compelled  to  account  for,  and  bring  into  "hotch-pot  the  ad- 
vancements or  gifts  made  to  them  by  testator;  thit  the  doc- 
trine of  advancements  and  hotcK-pot  I4>plie8  only  in  oases  of 
inteatacj.  . 

The  presiding  Judge  sustained  the  demurrer,  and  ordered 
tks  bill  to  be  diamieaed  as  to  so  much  thereof  as  seeks  an  ao-« 
connt  for  property  or  money  advanced  by  testator  to  defen-, 
dants.    To  which  decision  counsel  for  complainants  except. 

f 

E.  H.  Bacon,  for  plaintiff  in  error. 

Jiro.  M.  MixxEK,  amtra. 

By  the  C^ff.— SnsPHBiffS,  J.,  deliTCring  the  opinion.     * 

This  case  turns  really  upon  the  proper  constriiction  of  the 
complainants*  bill.  The  Judge,  who  sustained  the  demurrer  to 
it,  tboQght  it  claimed  that  giftk  made  by  the  testator  to  Kls 
children  in  hia  life-tim^  should  be  brought  into  hotch-pot^ 
vhile  counsel  for  the  bill  contend  that  it  only  asks  that  foo^s 
may  be  brought  in.  The  bill  was  not  wholly  dismissed,  (beitut. 
TCtdn^  for  bther  purposes,)  and  if  the  complainants  are  reaT 
I7  after  loans  and  not  gifts,  it  will  be  easy  to  make  their  bill 
^dently  explicit  by  amendment.  But  as  to  bringing  gifts 
iato  hoM-pot,  we  concur  with  His  Honor  below,  that  it  can- 
pot  be  required  when  there  is  a  Will  which  does  not  require 
it. .  Tkt  Law  iti  relation  to  advancements  has  no  application 
wken  tbere  is  a  Will.  The  WiB  itself  is  then  the  Law  of  dis- 
tribiitio&,  and  aU  that  the  testator  leaven  at  his  death  must  go 
according  to  the  Will. 

JodgBient  affirmed. 


^    V       I      »  '  "  J       •       •  •  .     •  • 


* 
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1.  lD«.«ttUiartlieprieeof«i«gro  9qW  ««<!  wvrmMid  to  be  fo^Bikfifllic. 
proof  «l)ow«  that  thwe  was  mi«ouodiic8f  ^t  IIm  (ima  of  tlie  a^hr,  tbe  rer- 
,      ^ict  maM  make  some  deduction  from  ibe  agreed  priue,  wketiier  Ibe  nefii^ ii 

tbe  unsound  state  was  worth  more  than  the  agreed  price  or  oot. 
'%  The  prapet  measure  of  damage  in  such  &  case,  is  the  diflereai^e  l)et«reefl 
tbe  Taloe  of  the  property,  \f  souodi  ss  it  was  warranted  to  be,  aDt)  iu  Tsloe 
*      itiiecMinc{,  ai  it  actmrlly  was  at  the  time  of  the  sale^tbe  agreed  price  beiof 
talcen  as  the  standard  ot  sound  value,  and  tbe  unsound  vaiue  hrl^fg  ^roffX' 
i      ^iOAed  lo  il. 
X  A  witneas  ca^noi  e  sprat  a  hia  optaaon  upoa  ibGi>iilgl«d  hj  Another  wi(att»« 
UAftesa  be  ia  Ao  etzpf  rt. 

Complaint,   in  Jefferson  Superior   Court.      Decision  bj 
Judge  Holt,  at  April  Term,  I860..  ;  * 

This  was  an  action  upon  a  promjisdorj  uott  in  tbe  Aori 
form.     The  defense  relied  upon  was  a  partial  failure  of  con- 
lideration,  in  this:  that  the  note  ^ed  on  waa.giyen  for  a  ne- 
gro girl  slave  named  Mary,  warranteil  sound  by  defendants 
.  in  error  to  plaintiff  in  error,  when  said  sl^ve  wga  upaqvaid  st 
.the  time  of  sale.     The  question  of  fact  was  submitted  bjr  tbe 
Court  to  the  Jury,  who  rendered  a  verdict  for  the  pUintiff  ia 
Jthe  Court  below,  for  the  full  amount  of  the  pot^  with  dam- 
*'iiges  for  a  frivolous  appeal.    The  defendant  ftioved  tl^e  Cotsxl 
.  for  a  new  trial  on  ten  grounds,  the  first  five  of  .which  are^ 
^^^{ubstantially,  that  the  verdict  w^s  contrary  to  t^  l4a'W  «&d 
:  the  evi|dence«     The  other  grounds  aro  as  follows : 

6th.  Because  the  Court  refused,  while  plaintiCTa  attorney 
was  arguing  the  ease  to  th^  Jury^  to  stop  him,  llpoit  obje^ 
tion  ot  defendant,  from  stating  to  the  Jofy,  that  t^^y  offered 
to  prove  a  tender  by  plaintiff,  after  the  aaW  of  the  negro  to 
defendant,  of  the  conaideratioo  baek  to  ^eieodjuit,  and  an 
,.  .offer  to  take  back  the  negro,  and  adding  thereto  ;Words  as- 
serting the  truth  of  said  facts. 

7th.  Because  the  Court  erred  in  •charging  the  Jury,  tbst 
the  difference  between  the  slave's  value,  ^^m^  witboot. refers 
ence  to  the  price  to  be  paid  for  her,  and  her  value,  diseased 
as  she  was,  being  ascertained,  that  differetiee  was  the  damage 
to  which  the  defendant  was  entitled,  and  should  be  deducted 
from  the  amount  of  the  note  at  the  time  it  was  pren.     If  tb 
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Jury  fad  n  breach  of  cot«nAi^ty  they  nmst  Unrii  to  the  wKole 
e?ideDce,  and  from  that  come  to  the  best  conclusion  they  can 
a0toth6  tiamage  resulting  to  the  injured  party  therefrOm,  aitid, 
be  it  much  or  little,  itlknr  it  to  him# 

^th.  Because  the  Court  refused  to  charge  the  Jury,  whea 
requested  in  writing  by  defendant,  ^^  that  before  the  Jury 
wold  find  the  full  amount  of  the  note  sued  xxpon  to  be  due, 
they  mast  first  find  that  the  eye  was  not  diseased  at  th^  time 
of  the  Warranty." 

9th.  Because  the  Oonrt  refused  to  allow  said  defendant  to 
uk  his  witness,  William  A«  Stokes,  '^  if  the  negro  girl  was^ 
in  March,  1852,  (the  time  of  the  ttade,)  worth  968O,  sounds 
«bat  would  sbe  be  worth  at  that  time,  unsound  in  her  eye,  as 
twtified  by  Dr.  B.  R.  Dickson  2" 

10th.  Because  the  Court  refused  to  allow  said  defendant 
to  %A  said  witness,  Stokes,  '^  what  was  the  difference  between 
the  value  of  said  girl  with  her  eye  sound  and  with  it  unsound^ 
to  testified  to  by  Dr.  R.  R.  Dickson?" 

The  motion  for  a  new  trial  was  refused  by  the  Judge  qf 
Ae  Coart  below,  and^  in  his  decision  thereupon,  he  says  thail 
the  sixth  ground  of  motion  is  not  true  in  fact ;  that,  as  tdl 
the  BeTenth  ground,  he  charged  the  Jury  in  the  language  of 
the  Stqpreme  Court  in  this  oase;  that,  as  to  the  eighth 
ground,  the  request  to  charge  differed  but  little  from  Um 
charge  which  had  been  given,  and  that,  as  far  as  it  conformed, 
it  was  not  necessary  to  be  repeated ;  and,  as  far  as  it  difiEer^- 
ed,  was  improper ;  that,  as  to  the  ninth  and  tenth  grounds^ 
the  witness,  Stokes,  was  not  examined  as  an  expert,  and  his 
opinion  was  asked  upon  facts  testified  to  by  another  witness. 
As  to  the  first  fiye  grounds,  the  Judge  of  the  Court  below 
^ays  that  the  verdict  sought  to  be  set  aside  is  the  third  ooa^ 
cming  Terdict  of  special  Juries,  deciding  facts  almost  idesi* 
tical,  and  expresses  his  satisfaiction  with  the  same. 

To  the  decision  of  the  Court  below,  refusing  the  motiM 
for  a  new  trial,  counsel  for  dofendant  below  excepted,  and 
assign  error  thereupon. 

Jom  T.  Shewmake,  for  plaintiff  in  error. 

Edwaru  H.  Pottle^  for  defendants  in  error. 
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The  Judge  refused  to  obarge  as  requested^  that  before  tb 
Jury  could  find  the  full  anMmnt  of  the  note,  they  muBt  int 
ittd  that  the  negro  was  n/bt  diaeased  at  the  time  of  the  irar- 
tanty.     Upon  a  former  trial  of  this  same  case,  (see  26  ffa. 
Bep.j  T09,)  this  identical  charge  was  refused  by  the  presid* 
ing  Jfidge,  and  adjudged  by  this  Oourt  to  bare  been  a  pre* 
per  charge.     The  refusal  to  ffive  it  was  distinctly  adjudged 
to  hare  &en  error  ;  why  it  should  have  been  refused  again, 
I  cannot  understand.     AH  that  we  can  do  in  the  present  po- 
sition of  the  case  is,  to  a^udge  again  as  we  do  adjudge,  thai 
the  refusal  was  error*    The  proposition  is  sound  Law,  and  it 
is  applicable  to  the  case.     There  are  also  two  other  potaU 
whieh  need  elucidation  for  use  in  the  new  triaL 
'  2.  The  measure  of  damages  laid  down  by  the  Judge  ia  thb 
ease,  while  it  is  a  literal  extract  from  the  opinion  of  Jadge 
McDonald  on  the  former  trial  of  this  same  ease,  is  bat  a 
part,  which,  sq[Murate  from  its  context,  leads  to  a  oonclusion 
lUrectlv  opuosed  to  the  fair  oonclusion  which  is  to  be  drawn 
from  tne. whole  opinion.     This  isolated  part  is  inaocuraU, 
and  the  inaccuraojr  is  easily  detected  by  its  departure  froai 
tfie  general  reasoning  of  the  opinion.     That  /i^eneral  reason* 
tag  IS  strong  and  dear,  and  rests  upon  the  foundation  that 
the  agreed  price  of  the  neffro  is  the  guiding-star  in  estunat- 
ing  tjie  damage  oaused  by  ner  unsoundaess.     In  die  extract^ 
Judge  McDoNAU)  does  say  that  the  damage  is  the  difference 
between  the  value  of  the  negro,  if  sound,  %nd  her  value  un- 
sound, ^'  without  reference  to  the  prioe  to  be  paid  for  her  ;*' 
but  I  cannot  resist  the  eonviotion,  '^without"  was  written  for 
ifikhj  by  a  sKp  of  the  pen,  or  from  a  momentary  vibration  of 
the  idea.    Bead^  ^^  wUh  reference,  for,  '^  without  referenee,*' 
and  the  whole  opinion  becomes  consistent  with  itself  and  witia. 
the  previous  raluigs  of  this  Court  upon  the  same  subjects 
This  aeeident  seems  to  have  created  some  difficulty  with  iiiei»— 
hers  of  the  Bar,  as  well  as  with  the  Judge  who  prem4^  <»ca 
the  trial  below.    I  will  endeavor  to  place  the  rule  where  tber^^^  i 
can  be  no  misapprehension  concerning  it  for  the  future.     Th.^ 
damage  is  to  he  recovered  or  deducted  (for  there  is  no  diflJE 
ence  whether  the  damaged  party  sues  or  is  sued)  is  the  difi 
ene^  between  the  value  of  the  property,  if  aonnd  as  ia 
warranted  to  be,  and  its  value,  unsound,  as  it  actually 
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tiM  time  of  tbe  warrftnty,  fA^  agreed  pries  heing  iuken  a$  i/k« 
flUadtrd  ^  tke  taund  vnUue. 

Tkere  it  no  diflicalty  »  the  practi<&al  application  of  thia  • 
nile;  for  thoagfa  no  witaeea  perhapa  would  fix  the  same  price 
w)dA  the  parties  may  have  fixed,  yet  eaoh  witneta  may  fix 
kii  own  price  upon  the  sound  article  and  npon  the  uasotiiid, 
aod  the  aifferenoe  will  show  the  per  eentum  of  loss  on  the 
lOQDd  yalae  fixed  by  him*  *  The  name  per  eentum  taken  ofi* 
tf  the  purckoBe  money  will  give  the  trae  damage.     An  Intel* 
ligent  witness  conld  shorten  the  process  by  stating  at  on^ 
tie  ratio  or  i^^  centum  of  damage  caused  by  the  nnsonndness, 
tt  that  the  disease  had  lessened  the  Talne  one-half,  one-fifth, 
er  one-hundredth.     In  other  words,  it  is  a  proportional  part 
of  Tilno  to  be  taken  ofl^,  and  not  an  absolute  <|aantity.    Any 
otker  rale  is  inconsistent  with  the  doctrine  uniformly  held  by 
this  Coart^  that  where  the  nnsonndness  renders  the  property 
totally  worthless,  the  measure  of  damases  is  the  purchase 
BQDciy.    An  instanoe  will  illostrate  the  meonsisteney :  Sup- 
poM  a  men  nays  9800  for  a  negro  actually  worth  91,000, 
(fio  improbanle  supposidon,)  taking  a  warranty  of  soundness; 
the  negro  turns  out  to  have  been  diseased,  and  the  witnesses 
>tite  that  the  negro,  sound,  would  be  worth  $1,000,  but  nn- 
io>&d,  is  worth  only  9100:  on  the  rule  as  laid  down  by  the 
Jodge  in  this  case,  the  reoorery  would  be  9900;  that  is,  the 
pliintiff  would  get  back  9100  more  than  his  purchase  money, 
ttd  hare  a  negro  worth  9100  besides.      ]9ut  if  the  negro 
vere  teUxIfy  worthkee^  he  would  set  back  only  his  purchase 
Qon^;  in  other 'Words,  a  partial  failure  of  consideration 
^v^Nild  entitle  him  toalarjrer  recovery  than  a  total  failure 
vosld.   This  is  absurd.     The  true  rale  would  take  off  nine- 
tenths  of  the  purchase  money,  and  nerer  would  exceed  the 
pnrchase  money  in  any  case,  nor  equal  it,  unless  the  negro 
should  be  totally  worthless.     Where  the  damage  is  to  be  de- 
ducted, at  it  is  to  be  when  the  damaged  party  is  sued,  the  de- 
doetion  shoald  be  made  at  the  time  when  the  purchase  money 
was  due;  and  when  it  is  to  be  recovered  by  a  plaintiff,  he 
hsriog  paid  the  purchase  money,  it  assumes  the  form  of  an 
ezcettive  payment,    and  I  think    he  ought  to  recover  the 
AOOQDt  of  the  excess  with  interest  from  the  time  it  was  paid. 
The  ease  before  ns  is  one  of  deduction,  involving  no  question 
^  intertet  in  forai,  though  in  substance  it  does ;  and  what  I 
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8»j^  tlkerefore,  in  relatiOB  to  inidrest  upon  a  recover j  of  iw- 
ages  is  extra-jadicial.     The  verdiel  otogkt  not,  perka{»,  to 
find  interest  as  such^  but  the  damages  found  ought  to  cover 
the  interest.     All  this  applies  only  to  such  damage  as  renks 
from  a  failure  of  consideration!  total  or  partial ;  extmordi- 
nary  damage,  such  as  physicians'  J[>ill8  and  other  expenses  of 
sickness,  is  to  be  estimated  by  the  fair  cost  of  sudi  things. 
;    84  We  think  the  proposed  evidence  of  Stokes  vae  preperlj 
rejected.     He  was  asked  as  to  the  deterioration  of  yaloe  pro- 
duced by  an  unsoundness  of  which  he  knew  nothing  exoepi 
as  it  had  been  stated  on  the  witness'  stand  by  Dr.  Dickson. 
He  oould  give  no  opinion  except  upon  facts  within  his  own 
Jinowledge,  unless  he  was  an  expert.    Mr.  Stokes  probably 
was  an  expert  in  valuing  sound  negroes,  but  he  had  no  pe- 
caliar  skill,  I  imagine,  in  estimating  the  effects  of  disease. 
9?bere  oan  be  no  difficulty,  however,  in  getting  at  the  desired 
iact.     The  doctor  himself,  whether  be  1^  a  skillful  judge  of 
tfae  value  of  negroes  or  not,  is  the  best  judge  of  the  effects  ef 
the  di0ease-^ow  much  it  detraots  from  the  physical  energice 
and  Usefulness,  as  well  as  from  the  chances  of  life,  and  so  in 
what  propoHian  it  lessens  the  usefulneis  or  value  of  the  ne- 
gro.   I  will  only  add,  that,  in  my  opinion,  this  is  not  a  case 
sphere  previous  concurrent  verdicts  ought  to  have  weighed 
against  a  new  trial.     The  unsoundness  at  the  time  of  theaale 
was  proven  abundantly  and  beyond  all  doubt,  (and  so  this 
Court  has  said  when  the  case  was  on  a  former  hearing,)  aad 
the  Law,  therefore^  demanded  that  there  should  be  aame 
abatement  from  the  price.     The  Jury,  in  refu^ng  to  aUoiw  it^ 
after  proper  instructions,  woold  but  be  setting  the  Law  -aaida. 
The  repetitions  of  wrong  can  form  no  ground  for  acqaieaoence 
in  it. 


Judgm^it  reversed. 


t 
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HOBB^  w.  DAVIS. 

1.  WWethere  »  a  oonflrct  Of  tftstfmony  m  to  ttra  toroii  of  a  ooatraci,  aawt 
the  vfcaenas  ar«  aqoan^r  cradible,  aodbor  b«iiig  priMoK  wh«n  xk^  iiootfatj^t 
pravta  bf  tktf  otker  wm  ma4o»  -  it  oiay  b»  rteoaeiM  by  aapposteg  thai  ioi 
\ht  foant  of  the  q<gOti<tk»  iha  taraia  wear  ohaagrd }  and  io  ^bat  cwmli 
tho  latt  sJionU  bo  ealorcod.  * 

2.  Wbeaa  oegro  is  bii«d  (omAke  a  cxop,  aad  taken  away  by  tbe  pwoer  ia  ihtK 
middle  of  th«  year,  whereby  the  crop  is  entirely  lost,  the  true  measure  of 
damages  is  tbe  hire  of  tbe  negro,  the  rent  of  t^e  land  and  the  expenses  ix)r 
curred  for  the  purpose  of  making  the  crop. 

3.  Wbeo  a  negro  ia  hired  to  make  k  crop  of  corn,  ootton,  &c.,  and  no  ttme  (Sa 
lliedlbrt&eferiDfoatJoli  of  the  hiring,  it  will  be  preaumedto  be  /er  tbe 

Oiae,  in  Brysii  Soperior  Gomrt.  Tried  before  Jvd^e 
Fwinio^  Deeember  Term,  1858. 

•  .  t 

l^faeta  are  embodied  in  the  opinioa  of  the  Oo«rt,       •  t 

Wk.  B.  Oaulmn;  for  pkbtiff  in  error. 

A,  &  Smitb,  for  defendant.  ^ 

Bff  tU  CSmit^^Lum PKIK,  J.,  deUvering  the  opinioo. 

This  was  an  aotion  brought  in  Bryan  Saperior  Gourt«  by 
Su^Davk,  ibgaittBt  John  Hobbt,  to  recover  damages  of  the 
defendant  for,  and  on  acconnt  of  his  having  withdrawn  from 
tkeposMssion  of  the  plaintiff,  in  the  moBth  of  May,  1858,  a 
A^  woman  whioh  he  had  hired  to  her  ot  the  .beginning  of 
^t  year,  to  make  a  orop  that  year.  The  Jury  asee^ed  Un^ 
piaiQtiiri  damagee  at  one  hundred  and  twenty-five  doUiara, 
with  cQet8» ' 

^0  motion  having  been  made  for  a  new  trial,  of  coucse 
there  ^n  be  no  exception  upon  which  error  can  be  assigned 
io  this  Coiri,  that  the  verdict  was  contrary  to  the  cvidanoe. 
The  only  errota  that  can  be  legitimately  assigned,  ace  i^pon 
^e  charges  of  the  Courts 

In  order  to  understand  (he  points  raised  and  decided  io 
this  ease,  it  i^indispeasably  aeoessary  to  state  the  testimony., 

T..!.i.  T^    .    ^^^  bfothec  of' the  pl^ntiff,  testified,. th»t  iht 
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oontrftot  for  the  hire  of  the  negro  wouwn,  Bdj,  was  made  in 
hia  presence  and  at  his  store,  in  the  fore  part  of  the  jesr, 
1858,  and  it  was  this :    The  plaintiff  was  to  pay  the  defand- 
ant  eight  dollars  per  month.    She  was  to  take  her  oae  oMih 
at  that  piee,  on  trial,  and  if  she  was  satisfied  with  die  vo- 
van'  ana  the  woman  with  her,  ahe  was  then  to  keep  her  at 
that  prioe^    The  defendant  told  plaintiff  that  if,  at  any  time, 
she  snonld  become  dissatisfied  with  the  woman,  she  eoriAi^ 
turn  her  and  pay  for  the  time  she  had  had  her.    Witness  Mt 
no  money  paid,  bat  had  every  reason  for  belieVingit  waaptivi 
There  wiia  no  act  time  how  long  plaintiff  was  to  keep  the  ne- 
gro  woman.     The  negro  woman  was  hired  for  the  parpoae  o{ 
making  a  erop  that  year.     The  defendant  took  the  legro 
away  against  the  consent  of  the  plaintiff,  and  for  no  eaue 
that  witneaa  knew  of.     Plaintiff  bat  her  crop  on  account  of 
tke  woman^a  being  taken  away;  and  witneaa  belieres  that  if 
it  had  been  well  tended,  that  it  woald  have  bseii  worth  oai 
hundred  and  fifty  dollars.     There  was  no  one  present  when 
the  contract  was  made  escept  plaintiff  and  defendaiit|WitD€ai 
and  wife. 

Mrs.  Hobbs,  a  danghter-fai^Uw  of  the  defendant,  iwore, 
that  she  was  present  when  the  contract  was  made.  The 
plaintiff  was  to  have  Edy  for  one  month,  at  eight  donaia,«nl 
any  time  after  that,  that  defendant  might  want  said  nqpro 
woman^  ahe  was  to  come  home.  This  was  diatmctW  aneed 
upon  by  the  parties.  The  contract  was  made  at  the  dwell- 
itig-honee  of  Joeiah  Daris,  in  Bnlloch  comty ;  and  there  was 
no  one  present  at  the  time  bnt  witneae,  plaintiff  bmA  defend- 

amt. 

The  testimony  being  dosed,  the  Court,  after  argnment, 
changed  the  Jury,  that  the  testimony  bebg  oonflieting,  it  was 
their  dnty  to  reconcile  it,  if  poaeible ;  that  the  only  way  itis 
•ottld  be  done,  was  by  supposing  there  Wff«  two  oontraots, 
Md  it  was  for  the  Jury  to  ascertain  from  the  evideaoe  n\SA 
was  made  last. 

'  As  to  the  measure  of  dama^tes  for  the  breaoh  of  ^  eei^ 
tract,  the  Oourl  charged  the  Jury,  thiit  the  meaaare  of  ^hh 
iges  was  not  simphr  what  sueh  a  negro  wouM  hive  foe,  foi 
the  purpose  of  profit,  and  that  a  negro  taken  firom  the  ere 
in  May  or  June,  the  grassy  season  of  the  y^ai^  ia  uiem  rait 
dble  than  the  average  vahie  of  the  negro  for  toe  whole 
chaiige  was  in  retponse  to  a  Teqaest  froaa  dai 
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omel^  Aftl  if  tfity  found  ar  braioli  •f  the  ^ontnat,  the 

mtitueof  the  damaffes  would  ke  whal  siieh  a  miero  wouU 
feferpetMiimm. 

TkftOoort  fwther  oburged  tlte  Juty^  that  when 4^  begro  w 
iM  fcr  fiawung  parpoeee,  and  ao  tone  ia  eel  for  the  levmir 
ttto  of  the  contreet  for  hire,  thai  the  Law  wpliee  a  hirii^ 
fcrtbyeir. 

1.  Tbere  being  an  irrecooeilable  eonfliet  in  the  testiiaMmj^ 
ipv  ibe  Bnppontioa  that  the  witneeees  are  equallr  crediU^ 
u  to  the  teroifl  of  the  eoBtract^  the  violation  of  whioli  is  the 
rabjeet^matter  of  this  suit,  as  well  as  to  the  persons  present 
wImq  it  was  made,  we  think  the  Court  perhaps  suggested  the 
only  mode  of  esoaping  from  the  dilemma,  to«wit :  by  suppos- 
ing tbt  the  two  witnesses,  Josiah  Davis  and  Mrs.  Hoobs, 
testiSed  to  different  transactions,  which  might  have  occurred 
the  stme  day — ^the  one  at  the  house  and  the  other  at  the 
store;  sad  that,  in  that  event,  the  last  must  prevail. 

2.  The  Oourt  was  clearly  right  in  refusing  to  recognise 
the  nde  requested  to  be  given  in  charge  by  defendant's  coun- 
^  M  the  proper  criterion  for  the  assessment  of  damages  in 
this  ease,  namely :  the  average  value  of  such  a  negro  by  way 
tf  hirs  fo^  the  year.  The  plaintUf 's  crop  was  lost  by  tfHi 
^'^'nrijil  act  of  the  defendaatL  Had  the  defendant  shown 
-"^tt  it  was  incumbent  upon  him  to  make  this  proof — that 
the  ^siatiff  eeuld,  in  the  exercise  of  ordinary  diligenee,  have 
*witeted  another  servant,  and  thus  bave  prevented  die  lees 
rfher  crop,  it  might  have  gone  in  mitigation  of  damages. 

Ab  it  was,  the  true  criterion  of  damages  was,  perhaps,  the 

1^  of  the  negro,  the  rent  of  the  land  and  «I1  the  expense 

^^cvred,  and  actual  loss  sustained  by  the  misconduct  of  the 

oefemiaat,  rather  tlian  the  conjecture  of  the  witness,  as  to 

y^  the  i^op  would  have  been  worth.    Bat  inasmuch  as  the 

<wjr£9iuid  less,  by  twenty-five  dollars,  thMd  the  amount 

^om  to  hf  Josiah  Davis  and  only  about  that  sum  moro  than 

^  pnes  Mreed  to  be  paid  for  the  woman,  and  no  motion 

JM  made  for  a  new  trial  on  account  of  the  verdiot,  we  do  not 

a^m  if  best  to  procrastinate  the  litigation  by  sending  the 

Gitseback* 

3,  It  is  complained  that  the  Court  erred  in  charging  the 
Jory,  that  wWe  no  time  is  fixed»  that  the  Law  presumes 
that  where  a  da^^  is  hhred  for  ptastatimi  purpoees^  it  is  hiced 
for  tile  year. 


4M  BTTPBSIfiE  OOUat  OF  OBOBOIA; 


JohatoD  allot  ThompMo  ii».  TImI  6ute  of  G«orgia. 

If  .1^8  hire  «  negro  mediaiiio  to  build  «  lioiiso  ^r  i^  eUnh 
t»jy  ke  is' hired  fw  the  time  i^eoesssry  to  complete  tbe  job; 
and  80  of  every  other  contract  of  hiring.  &dPorence  ii  hid 
M  the  object  ror  which  the  negro  ii  hired ;  and  ie  it  not  the 
mniTefsal  practice  in  a  cotton  oonntrj  to  hira  negKM  for  the 
yaar,  if  hnred  at  tha  beginning  of  the  year  ?  and  did  aot  thii 
presumption  arise  and  apply  in  this  case  ?  The  woman  vis 
Ured  at  the  beginning  ^f  the  jrear,  and,  as  the  witness  teiti- 
fiee,  to  make  a  crop  of  eortt)  cotton,  potatoes,  Ac,  the  pr^ 
evmption  ii,  that  she  was  hired  for  the  year  1868. 

'  Let  the  judgment  be  affirmed. 


MHNSON  4Ma»  THOlfPSON   tfi.    THS   8TAIS  OF 

t  OEOROIA. 

I  .  • 

1  A ^oUoeiMA  or  Walelun«»  iiddor  ettf  ofldiii«n6«9,.is  as  nwoh  vn^flrili*  pro* 
uvtion  of  «he  l4iv  tp  maJiiDf  m  arteflt  a«  anf  |nibli«  oAocr,  •qdi^vStenft 
BoUiffor  GooftiUe. 

r 

9^  An  fiSiem  is  not  i»«ceM«rily  a  traMpaswi'  in  making  in  nrratt  cm  prp^n^ 
gCgund  of  suM>iok?p  and  y i\h(^ui  a  warmut. 

3.  Althoui^h  the  a^ra^t  of  one  accused  or  suspected,  should  be  illegal  or  • 
search  of  his  property  or  person  by  the  officer  should  be  unauthonx«d,  lhl« 
would  not  justify  the  accused  in  shooting:  the  officer,  not  to  prevent  aiteh  ar- 
rest or  aearch,  but  after  the  arrest  had  been  made  and  the  8«an>k  voinmahl^ 
•Hbmlfted  Id  or  Mndered. 

4*  h  it  aot  eonr  U  the  Ooart  to  a(ac«  a  ptiaoipto  or  fcot  to  Bin  Mr^  n  Wi 
-oharpi  wliifth  ia  vholly  immaterial  ao^  vhioli  does  not  afiaat*  ta  aiay  way, 

;  aay.^aaaeQfthaaecuaed. 

^  Jt  i«  not  ojrrpr  in  the  Court  lo  state  a /act,  aa^a  fact,  to  tbe  jlary,  which  ia  ad 
mitted  by  oounael  in  defense,  and  on  which  there  is  no  issue. 

6.  AVhen  the  defbnsa  ralied  on  for  shooting  at  an  officer  ia,  that  the  arrest  vv 
illegal  ainl  nnauthorixed,  a  ay  ftct,  (tircumstatic^s  or  inlbrmation  on  wliid 
the  officer  atterf  in  making*  tbe  srrestt  ^s  admisafble,  vM  as  pnof  of  w 
Dbots,  but  aa  aTManee  that  Iba  ^flk)sr,  In  making  the  arraKi,  did  so  o«  TeatJ 
able  ffDtmd  of  ■aapieiofi.  *  '  d 

i 
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^en  tbeeTi'dence  u>  suSicieni  to  support  the  finding.  anJ  the  verdioi  is  nol 
Bgiiiflst  Law,  or  the  uhftrge  of  the  Coart,  and  tber^  i*  no  error  To  th«.ru))njf4 
of  tbeCoort,  a  aevtHal  tritt  not  bip  granted.    '  '  *    -  '• 


Indictment,  in  Richmond  Supmri^  Coart4  DeoiBion  by 
Jodge  Ho»,  ftt  Jannarj  Term,  1860. 

The  indictAent  in  tbia  ease  oontains  four  counts,  two  d 
vbich  charge  the  defendant  with  the  oftnse  of  '^  asflaoltiiif 
with  intent  to  murder,"  and  the  other  two,  with  the  <4km$ 
of  <<  thoeting  at  another. ' ' 

The  laets  of  the  ease  are,  in  subetance,  that  Jo0e]|^  B^' 
KiiDsey,  a  police  offlcer  of  Augueta,  having  arretted  0a& 
Stone  upon  the  charge  of  attempting  to  pick  the  pocket  cf 
Mr.  Theodore  Cone,  at  the  circue,  and  took  him  to  the  City 
Hill  and  left  him  there  in  ehaif  e  of  the  police,  went  to  the 
Borke  House  in  search  of  defendant,  and  to  search  the  roeoi 
of  Stene.  Ramsey  saw,  on  the  register  kept  there,  the  naane 
of  Mr.  8tone  and  Mr.  Thompson,  Vind  got  permissiom  from 
the  keeper  of  the  house  to  go  into  Stone's  room,  No.  9,  to 
iesreh  his  baggage,  which  be  did,  accompanied  hj  Mr.  Bell^ 
the  faep<^^  with  a  light.  While  he  was  searching,  Ae  de« 
fendant  came  in  and  asked  Ramsey  why  he  was  in  his  robis 
s^ireUng  elotbea?  saying  he  was  no  robber  ;  said  it  was  his 
i«)m;  that  he  slept  there  witik  Mr.  Stone.  Ramsey,  leekhiff 
tt  him,  lold  Um  he  suited  the  deseription  he  had  of  him,  and 
srmted  him  as  an  accomplice  of  Stone,  at  the  same  tlm4 
telling  him  he  was  a  police  officer,  and  showing  his  badge* 
When  srrssted,  defendant  refused  to  be  searched;  denied  the 
room  to  be  his ;  handed  to  Ramsey  the  key  of  his  carpet-bag^ 
*i^  Slid  if  he  would  go  to  No.  14  he  might  search  his  carpet« 
^*  On  their  way  thither,  defendant  threatened  RarmseVs 
Kfs--4ttempted  resistance,  but  not  succeeding,  the  porty*^ 
^li  the  drfendant  and  RamSey— entered  the  room  No*  14i 
The  defendant  took  up  his  carpet-bag  and  laid  it  before  Ran^ 
^<m%  bed.  Ramsey  then  put  down  a  gun  in  the  form  of 
*  walkingw^ne,  which  he  had  taken  from  Stone  when  he  ar^ 
rested  him,  and  proceeded  with  the  search,  which  he  bad 
oesrij  completed,  when  he  heard  a  click  ;  he  looked  around 
«nd  saw  defendant  iraise  the  gun  and  aim  at  him,  and  as  ha 
(Ramsey)  trheeled,  the  dtfeMant4red,  fasflicting  upon  Ran^ 
^  a  severe  tni  ^usngtfon  wamd.  *  Being  aafaitoed  nod 
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pla4se<l  in  the  hands  of  another  officer^  defendant  was  takiui 
to  jail,  and  in  his  pocket  was  found  the  sight  of  the  gun  with 
whioh  he  had  shot  Ramsey,  fle  then  said  his  name  wss 
John  Johnson.  He  had  registered  his  name  at  the  Bark 
Houaeas  Charles  Thom|Moa. 

In  the  progress  of  the  trial,  defbndant'a  connari  objeeled 
to  so  muen  of  Ramsey's  testimony  as  was  contained  in  tbe 
Uttgnage  J  ^^  I  got  the  stick  from  Mr.  Stone,  who  said  tliat  it 
monged  to  defendant ;  that  I  should  be  careful  with  i(>  il 
was  loaded.  He  farther  etated  in  oonrenatiofi  that  deltn^t 
ant  stopped  at  Mr.  Bell's."  Also,  to  ao  muoh  of  Ramsey's 
testimony  as  was  contdmed  in  this  langua^^:  *^  I  went  ihto 
Mr.  Bell's  house  and  looked  on  die  register,  and  found  Mr. 
Skene's  and  Mr«  Thempaon's  names  and  .two  ottKsra  on  the 
hook."     These  objeetiens  were  OFemded  bv  Iha  Qourt. 

The  Court  was  requested  in  writing  by  defendani's  esvi« 
sel  to  charge  the  Jury  as  follows  i 

Isl.  That  Joseph  &  Ramsey^  in  hia  eapaoily  of  a  pi^ss 
efteer,  iud  ne  right  ^r  anthority  to  arrest  the  defendsnt  ^th* 
out  a  wanrivut. 

24.  Thai  if  the  Jury  find,  from  the  avidenoe^  that  Joseph 
B,  Rslnsey  had  no  warrant  to  search  the  room  and  hsggags 
ef  the  defendant,  he  (Ramsey)  was  a  tremssar. 

'  8ii  That  if  the  July  find,  from  the  avideaoe^  that  tka  ar* 
reat  or  capture  ef  the  drfendant  by  Ramsey  was  withovt  Iks 
authority  of  Law,  the  'defendant  hiad  a  right,  under  lh»  Law, 
to  resist  the  arrest,  and  also  had  a  right  t<^  resist  the  aearekr 
ingof  hia  room  and  baggage. 

,  The  Court  refused  to  nve  in  charge  the  first  reqnttai«  ataa* 
tng  to  the  Jury  that  the  Legialature  of  the  State  nad  clmdasii 
the  City  Council  of  Augusta  with  poww  to  regulate  thn  ^ 
ttee.departlaent  of  the  city,  and  tut  the  offices  waa  tt«t  cq»* 
peUed  to  wait  until  he  couU  get  a  warrant,  but  had  m  right 
to  m%ke  the  arrest  and  detain  the  party  ua^  a  wnnramft  com 
hanfocured. 

•  The  ikmrt  gare  the  second  request  in  obargc^  biU  «d4ed 
thareto  the  remark,  that  the  defendant  had  no  sij^t  to  akoot 
Ramsey. 

;  .The  Court  refused  to  giro  the  thirdrequest,  adding  to  aueh 
rafusal  the  remark,  that  die  defendant  had  no  righa>  to  reuisi 
this  nriwsi ;  (hat  Rasnsay  was  .guihy .  of  fabe  ^T^nmnMiimf 
and  that  the  rWiuilBnt  shanM  mik  W  tak»lh»  g^woedy  tin 
Iiaw  gare  him  for  the  same. 
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Jatot»a  «AMf  Thonptoa  •«,  the  fliaieol  a<Mifi«> 
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The  defendant's  opqiimI  al«o  fequest^  the  CmH  to  retd 
to  the  Jxaj  the  fourth  article  of  the  atnendmentB  to  the  Coa- 
tUtaAM  of  the  United  Stotes.  This  the  Gouf t  refneed  to 
do,  remrkiog,  that  the  same  had  been  read  to'  the  Jnrj  by 
the  ooansel;  that  it  did  not  apply  to  the  case ;  that  RameeTy 
in  mnkmg  the  arrest,  did  not  Tiolate  this  proYision  of  m 
CoastitiitioQ. 

The  Court  also  charged  the  Jury,  that  nothing  hnt  &eoee« 
MTjr  lelfdefenee  was  an  excuse  ander  the  Law  for  shootinff 
it  tnothsr.  And  in  his  charge  to  the  Jnry,  the  Court  state! 
that  the  shooting  was  not  cuspntedi  bat  was  admitted  by 
eoonsel 

A  TOfdiot  of  guilty  having  been  rendered,  oonnsel  for  de^ 
fendant  moved  the  Gonrt  for  a  new  trial,  setting  forth  all  the 
ndingB  and  deoisioos  aforesaid,  tibe  charges  as  given  and  the 
ivfoiah  to  charge  as  requested,  as  grounds  for  the  motion ; 
iho,  beeanse  the  verdict  was  (M>Dtrary  to  Law  and  evidence^ 
He  (Wt  below  refnsed  the  motion  for  a  new  trial,  and  tUi 
'•moa  is  exoepted  to,  and  error  -  assigned  npon  all  the 
groonds  taken  in  the  motion. 

£•  J.  Walksk  and  W.  K,  McLaws,  for  plaintiiT  in  er»or. 

Attorasy  Oeneral  Roohbb,  for  defendant  in  erron 

Sf  A$  (Wt.-^LYOK,  J.,  delivering  the  opinion^ 

The  Oeort  refused  to  charge,  that  Joseph  B.  Ramsey,  in 

kis  Opacity  as  a  police  officer,  had  no  right  or  authority  to 

vr«t  the  defendant  without  a  warrant,  but  charged,  that  the 

I<«gblatire  had  clothed  the  CTity  Orunoil  of  Augusta  wMb 

W^^  to  regulate  the  police  department  of  the  etty,  and  that 

the  ollieer  was  not  compelled  to  wait  until  he  could  get  a 

warrant,  bat  had  a  right  to  make  the  arrest  and  detain  the 

P^J  WSI  a  wanrant  eould  be  procured ;    that  if  the  Jury 

fiad,  fron  the  evidence,  diat  Joseph  B.  Ramsey  had  no  ww* 

'^flt  to  search  the  room  and  baggaM  of  the  defendant,  he 

(Raauev)  was  a  trespasser,  but  defendant  had  no  right  to 

ihoot  htev    The  Court  refused  to  charge,  that  if  the  «hiry 

feond,  froan  the  evidence,  that  the  arrest,  or  eaptare  of  IM 

^feodsat,  by  Ramsey,  wes  withevt  the  authority  of  Law, 

^«  defendant  had  a  right,  nndiev  the  Law,  to  resist^llM  wnat, 


480    <8UPBEMB  OOURT  OS  GSOROU.  - 

Md  alao  hid  n  right  to  resist  the  s^M^ing  of  his  r(iom  ind 
baggagiS.  The  Conurt  charged,  that  the  defendaat  bad  no 
right  to  reeiat  the  arrest ;  fiiat  Ramsey  was  guilty  of  U» 
impriBonmeiity  and  that  defendant  should  wait  and  take  hti 
renaedy  the  Law  gave  him  for  the  same  ;  that  nothiDg  bat 
self-defense  was  an  excuse  for  shooting  at  another. 

These  charges  and  refusals  to  charge  are  excepted  to^  lod 
form  the  flrst  four  groonds  of  the  motion  for  new  trial.  The 
substance  of  the  four  seyeral  exceptions  is,  that  tbef  arrest^ 
by  Ramsey,  as  a  police  officer  and  without  a  •  warrant,  vai 
illegal,  and  that,  consequently,  the  defendant  had  the  rickt 
to  resist  the  arrest  and  search  of  his  baggage  and  room,tAdia 
this  sense  we  will  consider  the  whole  togeuieT  with  teferesee 
to  the  facts  of  the  case. 

1.  It  is  not  true,  that,  because  the  officer  arresting  was  a 
police  officer  of  the  city  of  Augusta,  and  not  an  officer  of  tha 
public  Law  of  the  land,  as  a  Sheriff  or  Oonsuble,  the  am^t 
wail  Illegal,  or  that  the  prisoner  had  any  oth«r  right  to  tMl 
him  than  a  puUio  officer,  for  the  public  oBcer  or  wakkaaa 
of  a  city  is  as  much  under  the  protectaon  of  the  Law  ss  a 
bailiff,  constable  or  sheriff.     1  Ittu^.  an  Or,^  532  and  5%^. 

3.  Neilller  is  it  true^  that  the  aficer  is  neceaaarily  ^  ties- 
passer,  or  his  arrest  illegal,  because  he  acts  witliout  a  nar- 
rant.  On  tlM  contntry,  hn  is,  ^'  by  viHub  of  his  office,  to- 
powered,  by  Law,  to  arrest  felons,  or  those  that  are  ^pa^tf^ 
ed  of  felony>  and  th4t  before  conviction  akid  alao  befere  in- 
dictment.  And  these  are  under  a  greater  protection  of  the 
Law,  in  execution  of  this  part  of  their  office,  upon  theia  two 
accounts : 

^^  1«  Because  they  are  persons  mote  enaneally  trusted  by 
tbC'Law,  as  in  many  other  incidents  to  theit  oSm,  ao  in  thii* 

'^2.  Because  they  are,  by  Iiaw,  punjsh^ble,  if  they  Mr 
lect  their  duty  in  it. 

^^  AaSn&lrefore  it  is  all  the  reason  that  csa  be^  tbat  ^ 
ahailld  liave  the  greatest  protection  and  encouragnaaeBt  is 
thedue  execution  of  their  officb,  since  their  aotlnga  het^ 
aKe  not  iMrbitrary,  but  necessary  da^s^  (not  permisttons,)  and 
nnder  aevere  pnnishaiiettt  in  their  nof^eet^  ihereoC.  As& 
kente  it  is  that  these  officers,  that  are  tkua  ^atraslcd,  may, 
wjthcvt  aay  •ther  wafrant  but  from  themaelv^B,  axrest  w 
OSM  and  thcM  that  areprobaUy  Mtupect^d  ^  fetafiniu^  and  i 
tlMif  beiaosautead  aod  kiUad  in  tke  tkeeuiiMa  of  tlMir  offiM 
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it  is  tevilei'/'  2  jBoU'm  PUm  «f  the  Ormvn.  85,  86';  wfd  1 
JaitP.  C.y  £01.  So,  upon  aathoiity,  the  Oeurt  committed 
no  error.  ' 

3.  But  thei«  is  another  view  of  this  qoeiitiaii  whieh  efiiMI- 
uiljditposes  of  it;  that  is^  concede  that  the  Law  ie  a& 
daimed  by  defendant — that  the  arrest  wee  illegal,  and  the 
defendant  Jiad  a  right,  tinder  the  Law,  and  it  was  hia  eonsti^^ 
tttional  privilege,  to  resist  an  illegal  seiaare  of  hie  person  olr 
aearck  of  hie  room  and  baggage  :  according  to  the  proof,  th^ 
ihooting  was  not  in  resistance  to  the  arrest  or  the  search, 
nor  to  prevent  either.  On  the  contrary,  the  shooting  took 
place  after  he  was  arrested,  and  after  he  had  tolnntai'ily 
carried  the  officer  to  iht  room  where  his  oao^pet-bag  was,  and 
nbmitted  it  to  the  inspection  of  the  officer,  apparently  to 
ceBere  himself  from'  the  sniq[)icien  of  being  a  robber  or  felet>, 
aid  vhiie  the  officer  was  thus  thrown  off  nls  mard,  enj 
in  the  examination  of  the  carpet-bag,  and  bad  nearly 
^  the  defendant,  tvho  was  unwatched,  and  behind  the  offi- 
cer, attempted  to,  and  did  shoot,  inflicting  a  dangerous 
wound.  Had  he,  in  fact,  resisted  the  effort  to  arrest  or 
search,  and  done  the  shooting  while  in  the  act  of  resistance, 
and  the  Law  was  as  elaimed,  there  would  be  error ;  other- 
wise, there  is  none. 

4.  There  was  no  error  in  the  charge,  ^^  that  nothing  but 
necessary  self-defense  was  an  excuse,  under  the  Law,  for 
shooting  at  another,  nor  in  the  failure  of  the  Court  to  read 
to  the  Jury,  on  the  request  of  counsel,  the  fourth  section  of 
the  Constitution  of  the  United  States,  in  remarking  that  it 
did  not  apply  to  the  case;  that  Ramsey,  in  making  the  arrest, 
did  not  violate  that  provision,''  for  the  reason  that  nothing 
else  was  relied  on  by  the  defense  as  an  excuse  for  the  shoot- 
ing, and  that  whether  Ramsey,  in  the  arrest,  was  in  violation 
of  that  article  of  the  Constitution  or  not,  still,  under  the  ' 
facts  of  the  case,  the  defendant  was  not  justifiable  in  shoot- 
ing Ramsey.  Hence,  upon  the  merits,  the  charge  was  wholly 
immaterial. 

5>  The  Court  stated  to  the  Jury,  that  the  shooting  was 
not  disputed,  but  admitted.  As  this  statement  was  true,  and 
there  was  no  issue  upon  it,  there  was  no  error  in  the  state- 
ment 

6.  The  evidence  objected  to,  to- wit:  '^I  got  the  stick  from 
Mr.  Stone,  who  said  it  belonged  to  the  defendant ;  that  I 
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thovU  Wdmfol  with  it,  thst  it  was  leaded,  and  tbal  Ibe  de* 
fondaai  stopped  at  Mr.  Bell's ;"  fiirthar,  ''I  went  into  Ifr. 
Bell's  house  and  looked  on  the  register  and  found  Mr.  8toiie*i 
aaftd  Mr.  Tbonpson's  naoies  and  two  others  on  the  books/' 
were  not  offered  ai  evidenoe  of  the  guilt  nf  the  aocosed,  bat 
as  cireumstaaoes  which  ininenoed  ^^msey  to  suspect  seeiied 
of  being  an  accomplice  of  Stone,  who  was  charged  wiik  a 
felony,  and  induced  him  to  make  the  arrest.  For  this  ym- 
pose,  we  think  the  evidence  was  admissible,  as  weald  say 
ether  facts  or  information,  on  which  the  officer  acted,  thst 
woidd  tend  to  show  that  his  suspicions  were  not  without  rssr 
sonable  grounds. 

7.  We  think  the  evidence  was  sufficient  to  support  the 
verdict)  and  that  the  findiug  was  not  against  Law  or  the 
charge  of  the  Court,  and  as  there  was  no  error  in  the  rsUngi 
of  the  Court  bv  which  the  defense  of  At  prisoner  was  sfcel^ 
ed»  the  new  trial  is  refused. 


Judgment  affirmed. 
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1.  Vbf  ift  Ml « tfttOftlM  Of  ao  aseostkm  bf  pl«i«tUr«  •tiemey  food  m  «l 
«9»tibliMtifm«at,llMpl«iBliirb«viBg  r^cMved  th^  mowf  |Mii4  ostiM 
tMigameiit  t 

2.  A  levy  of  p«ft0ofU  imiperty  wUoIi  bw  botn  dismissed  by  plaiatiir  or  piata- 
tilT's  tuofney)  without  b«ittf  psipdiiciivt,  snd  when  no  injury  has  resalted 
from  such  dismissal,  sufficiently  accounts  for,  and  explains  such  levy  to  au- 
thorize plaiotiB*  to  proceed  with  its  collection,  and  to  enable  it  to  participate 
in  the  distribution  of  a  fund  in  Court  raised  from  the  sale  of  the  defendant'^ 
pn)pefty  aecofdio^  to  its  priority. 

Certiorari,  in  Chatham   Superior   Court.     Tried  before 
Mge  Funnro,  and  decided  at  Tacation,  on  14th  August, 

I  ■ 

Mr.  Justice  Ltok  sufficiently  states  the  fkcts  of  this  case 
in  ins  epinion, 

£.  H.  Bacon,  for  plaintiff  in  error. 

HiBDKf  k  OtrmiiARn,  fbr  defendant  in  error. 

iy  the  Oourt. — ^Ltok,  J.,  deliyering  the  opinion. 

The  facts  in  this  case  briefly  are :  On  the  Sth  day  of  Hay, 
1859,  O'Connor  k  Cullender  obtained  a  judgment  against 
Wiffiun  B.  y&Uum  in  the  Sixth  Circuit  Court  of  the  United 
States  Ibr  the  Southern  District  of  Georgia.    On  the  7th  day 
of  July  of  the  same  year,  Isaac  Lieber  obtained  a  judgment 
in  the  same  Court  aeaihst  the  same  defendant,  and  at  the 
Nofember  Term  of  the  City  Court  of  Savannah,  Alfred  Hay- 
wood oh^uned  Judgment  against  the  same  defendant.    ProtH 
^11  of  said  judgments,  executions  issued.    The  fi.  fa.  that 
iistted  from  the  judgment  in  fiiror  of  O'Connor  k  Cullender, 
was  leried  on  *^Four  billiard  tables,  balls,  cues,  maces,''  ftc, 
attached  to  the  same  on  Sth  June,  1869.    On  Slst  August 
following,  plaintift,  by  their  attorneys,  transferred  this  exe- 
^ion  to  John  Ryan,  who  dismissed  the  lerry.    The  transfer 
is  as  fellowa : 

^^For  aad  in  eonaideration  «f  the  aum  ^  four  hundred 
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and  ninety-two  dollars  and  fifty-nine  cents,  to  uift  in  hand 
paid,  by  John  Ryan,  weherebytrwasfertlie  within  fi.  fa.  io 
him,  (said  sum  above  named  being  the  balance  due  on  said 
JL  fa.,)  and  also  the  judgment  on  which  said  execution  itsoed, 
to  be  collected  at  his  own  costs  and  charges,  without  reeoorBe 
on  the  plaintiff  or  us. 

(Signed)  "O'CONNOR  b  CULLENDER, 

<'By  our  attorneys,  Bacoh  ^  Levy." 

Thejl.fa.  in  favor  of  Alfred  Havwood  was  subsequently 
levied  on  "  Four  billiard  tables,  balls,  cues,  maces,  &c.,  at- 
tached to  the  same.**  Under  this  last  levy,  the  property  was 
sold  and  the  money  arising  from  the  sale  brought  into  the 
City  Court  for  distribution,  and  was  claimed  by  all  th^  above 
stated  executions.  On  a  motion  to  distribute,  junior  jad^ 
ment  creditors  to  that  so  controlled  by  Ryan,  moved  its  ex- 
clusion from  a  participation  in  this  fund  on  three  .grounds: 

1st.  That  a  levy  upon  personal  property  and  the  dismissal 
thereof  by  the  assignee  amounts  to  a  satisfaction,  so  far  as 
third  persons  are  concerned. 

2d.  That  the  assignment  of  the  execution  was  void,  an 
attorney  of  record  not  being  able  to  execute  tb^  same  with- 
out express  power  from  the  client. 

8d.  That  the  amount  due  on  the  exeQ^tions  appeariog  to 
be  paid,  it  is  functus  officio. 

The  City  Court  excluded  the  ex^ution,  and  ordered  the 
money  paid  over  to  a  junior  execution,  holding  that  the  afi^ 
aignmeut  was  void;    that  the    levy  wi^s  dismissed,  caase* 
quently,  by  one  having  no  authority  to  do  so,  and  wai^  &tiU 
unaccounted  for,  and  being  unexplained,  was  prima  JaeU,  sat- 
isfied, but  that,  conceding  the  assignment  to  be  good,   atiU, 
as  the  levy  had  been  unproductive  by  the  fault  of  the  aa* 
aignee,  tbe  lien  as  to  the  prior  judgments  was  extinguiahe^ 
!the  case  having  been  carried  to  the  Superior  Court  on   cer- 
tiorari, t^t  Court  reversed  the  judgment  of  the  City  CouxU 
on  the  obiection  to  the  assiffnment,  hplding  that,  uuder  tl^ 
peculiar  ucts  of  the  caee^  the  assignee  was.  not  excluded,  oin 
the  ground  that  the  transfer  was  made  by  the  ,plaiut4ff  *s  wX] 
torneys,  but  affij^med  the  judgment  as  to  the  elieat    of  tlJ 
levy  and  its  subsequent  dismissal.     To  that  deciaiotk,   plaia 
tiffs  except.     That  is  the  only  question  properly  before  ixs.  f 
ftktt»  ja'  no  exceptiM  to  tbe  deolaion  upon  th«  sofiQiency  i 
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the  la^ameal;  heticei,  we  do  tioi  decide  tii4t  qtte•|;iel^  bv% 

tt  it  ikM  been  argued  and  eoneider^  to  ewne.  exleut^  we.  dio 

not  tiesitAte  tiy  give  il>  aa  the  present  impreseioii  of  lbs 

i7oim,  timt  if  the  aeeigniBent  ie  Aot  good,  a»  «  legal  tvan*' 

fer,  80  as  to  ▼OBt  the  l^gai  title  in  Ike  eaeignee,  that  it  ig  flii& 

ficient  to  convey  to  tlie  asiignee  sueh^a  equitable  intereet  im 

tbejL  /«.  and  judgment  as  will  enaUe.  the  aseigaee  to  vAf 

the  suae  in  Che  name  of  the  plaintiff  for  ite  coUeetion«   Why 

not?'   The  assignee  has  advanced  the  mone^  to  the  plaintiff, 

ihr$Qgb  their  attorneys,  on  the  faith  of  their  agremaent,  for 

the  plabtifis,  thai  he  shall  have  the  use  of  the  ezeoutionvand 

fldgmtut  for  his .  reimborsea^eat.     The  pUintiSi  bave«.o»- 

oeirod  the  xaoney  and  got  the  fall  benefit  of  it. .     The  fair 

frevamption  is,  that  tluey  have  ratified  the  act  of  tbeb  attoi> 

ney,  and  if  they  have  not,  they  mu&t  return  the  nsone^ 

placing  the  aaeignee  where  they  fennd  him ;    aad  onttl  thqr 

io  this,  edgbt  the  aaeigoee  not  to  have  the  benefit  of  thiit 

part  of  the  eoatraet,  whiefa  is  in  his  fiiver  }    Bat,  as  I  bayf 

Mated,  we  do  not  regard  thia  aa  a  settlement  of  the  qae#tiuii^ 

but  as  an  expression  of  opinion  merely,  which  is  Dpea»  to  fth 

WW. 

Then,  aA  to  the  Other  qnestion,  both  the  City  and  Superior 
C^arU  have  their  judgments  on  deeisiena  of  thiaOoart)  wbilii 
diey  aay  have  settled  the  question,  that  a  levy  on  penou^l 
properly  and  a  dismiseal  of  that  levy  by  the  plaintiff  dia* 
places  the  Uen  df  each  execution  as  to  junior  judgment  eredi^ 
<or^«    Wedenj  that  this  Court  baa  sodeoided,  and  I.proooftf 
It  onee  to  tha  oonsideration  of  these  oases  in  which  it  ia    . 
okimed  that  ^he  Court  so  decided.    The  first  case  is  that  qjT 
(-^^trmi  at.  Chlbert,  8  KeUv^  289.     Curaa  waa  surety  lor  one 
[Ftiarp,  to  Oolheri,    for  1250.     Colbert  sued   the  debt  10 
jn<igmeut  againae  both  Tharp  and  Ouraa,  and  Curaa  poinUul     * 
om  Mficieut  property  4d  pay  the  debt  of  Tharp  t^  who  irm 
then  solvent.     The  property  was  levied  on  and  released^  Col- 
bert CaUag  Thmrp'a  ''  word  that  he  would  pay  at  CHmatmaa^ 
^itham  Carai»*a  eonaeut,  before  the  expiration  of  the  time*. 
'I'harp  tamored  all  of  hk  praperty  out  of  the  State,  and  wia 
'osolreoL    Colbert  aubaeqiiantly,  and  in  the  absMoe  of  C»- 
i^n.  levied  on  a  wagoa  and  team  of  Ouran'a  and  bou||^tit  ait 
hnlf  iig  Falna  under '  thta  exeaatiofi«     Caran  brought  trover 
^or  the  wagon  aflid  teaai^  and  peadinc  that  action,  filed  a  bill 
or  diaoorer  Y,  Jtc.   Tho  bill  wea  diaiMsed  for  want  of  £!qfl% 

•  i 
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hj  ill*  CireoU  Ooart.    This  Court,  on  a  review  of  tkit  d^ 
mioB,  heM  that  there  wae  Bqnity  in  the  bill,  and  who  vill 
eay  that  there  was  net  ?    Yet,  that  was  the  whole  of  that  d^ 
msioa,  so  far  as  the  Ooart  was  ooncemed*    Wfatt  had  a  dkt* 
aiasal  of  the  levy,  00  far  as  the  rights  of  jnaior  jadgmM) 
ereditora  hate  to  do  with  that  deoisioii !    It  is  trae,  thai 
the  member  of  this  Coart  who  wrote  out  the  opinioa  in  thit 
ease,  used  some  very  strong  expressions  as  to  the  effect  o{  % 
(Kamissal  of  levy,  Jtc,  bat  ^ey  are  mere  dicta,  by  which  tk 
Oourt  is  not  bonitd,  has  never  pretended  to  be,  but  firom  its 
very  organisation  has  disciaimed  them.    It  would  be  most 
strange  and  unjust,  too,  to  the  Oonrt,  the  Law,  and  tka  rights 
of  parties  to  have  grave  and  important  'qaesttoas  forever  k^ 
tied,  when  not  made,  by  a  loose  and  unguarded  exprsMMis 
/tiling  from  one  member  of  the  Court  on  argument    Bat 
(he  effeot  of  these  dieta  have  too  long  been  known  aed  veB 
understood  by  the  profession  at  large  to  require  from  lae  1 
Airther  oensideration  of  them.    It  is  suSeieut  to  say,  thai 
Iha  question  before  this  Court-  now,  waa  not  in  that  ease,  nu 
Hiere  Aeeided. 

The  next  case  referred  to  in  support  of  the  decision  of  dN 
€ourt  below,  is  tliat  of  Ifef0$0m$  v$.  MeLendaUf  4  O^  3^- 
Mewsome  and  others  filed  a  bill,  alleging  that^  as  suretKi  fv 
Wormaek,  they  had  been  compelled  to  pay  large  sttni  of 
money)  and  for  their  indemnity,  he  had  ooUveyed  to  then  ia 
1840  the  premises  on  which  he  lived;  that  WomaaokaiHiooe 
Jesse  MeLendon  had  been  partneirs  and  had  giren  their  not 
lo  one  Brown  for  same  property,  which  beoanie  partnerslup 

C^rty ;  that  on  the  dissolution  of  the  firm,  the  entiie  ef- 
to  of  the  firm  went  into  McLendon**B  hands,  including  thr 
property  for  which  the  note  was  given  to  Bnywn.    Brown  oh- 
^ned  separate  jodgments  on  his  notes  before  the  date  d 
uonveyance  from  Wormaek  to  the  complainnoitB ;    that  the 
execution  against  McLeodon  was  levied  on  an  amount  et  ^ 
party  sufficient  to  have  paid  the  same,  and  brfore  the  day  ft 
sale,  Freeman  and  Jeremiah  MeLendon,  with,  the  assataM 
«f,  and  for  the  purpose  of  enabling  Jesee  Mcliendon  to  haw 
wad  to  hold  all  the  efieets  of  the  partnership  to  hia  own  tA 
•aid  off  die  /.  /a.  against  Jesse  MeLendon,  dianuased  ihij 
wvT  on  the  same,-  caused  an  execution  to  bo  i8ou6d  agaitflil 
aaa  levied  on  the  premises  con>^yud  to  them,  for  thair  indett- 
9t^{    thai  Wormaek  was  mhMj  insolvent,  mai  dead  $   thrt 
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MeLendon  was  8oIveDt--*'hiMl  th^e  effMta  of  the  firm  in  hit 

handato  pay  the  debt;  that  at  the  time  of  the  transfer  to 

Freeman  and  Jeremiah  MoLendon  by  Brown,  Je9$e  JUcLenr 

d&npaid  a  large  p0rt%on  of  the  money ^' and  since  that  time  ha$ 

reimiureed  Freeman  and  Jeremiah  the  amount  they  advanced 

Jferkim  ontheiL  fa.     The  bill  was  filed  for  dlfioovery  and 

injanction.     Tne  Judge  of  the  Circuit  Court  refueed  tho  ith 

jnnetion,  and  this  Court  decided  that  the  complainants  were 

oititied  to  the  injunction,  and  the  true  grounds  on  i^hich  the  de^ 

ciaion  was  pot,  were,  that  the  debt  had  been  paid,  and  a  dia* 

oorery  waa  necessary  to  prove  the  fact,  and  the  addiiional 

one,  whioh  was  the  controlling  oi^e  in  the  decision,  was^i  that 

tbe  debt  was  a  partnerahip  debt,  and  there  were  partnership 

effects  sufficient  to  pay  it,  and  these  partnership  efiects  musti 

IB  Bqait J,  be  exhausted  before  the  separate  property  of  the 

membera  of  tho  firm  could  be  reached.    Judge  Nibbxt,  wb^ 

wrote  the  opiiiiim  himself,  never  thought  of  putting  the  de» 

eisioa  on  ihe  ground  of  a.  dismissal  of  the  levy  beipg  a  satis* 

faetiott  or  extinguishment  of  the  lien,  a9  to  junior  judgment 

ereditovs,  who  were  net  in  the  case,  but  as  a  question  between 

partners  and  the  sureties  of  one  of  tbem«    He  says:  ''Nor 

ean  I  doubt  but  that  a  levy  on  parsona)  property  of  one  part^ 

aer  sofficientto  pay  the  debt  and  dismissed  bv  the  plaint i|^ 

with  ^e  eoftsent  of  the  defendant^  would  discharge  the  othef 

partner/'     This  is  sufficient  to  show  that  he  viewed  what  he 

wsa  saying  on  this  head,  as  but  an  argument ;   but  whethe^ 

be  did  or  not,  the  question  before  us  was  not  in  that  case^ 

was  not  decided  by  the  Courts  nor  was  it  necessary  to  sus* 

tain  that  decision  to  itivoke  this  pringiple  so  well  discussed 

in  that  eaae  by  the  able  Jurist  who  pronounced  that  opinion* 

The  other  case  relied  on  is  that  of  Lynch  vs.   Presety^  % 

Ga.^  830.     That  waa  a  claim  case.     On  the  trial,  the  execu- 

tios  ofmd  in  evidence  had  a  former  levy  indorsed  on  it  of 

two  awoes,  which  were  claimed,  but  not  otherwise  disposed 

of.     The  Court  below  ruled  it  out,  on  the  ground  that  the 

tevj  waa  evidence  of  satisfaction,  and  the  plaintiff  must  shoif 

^liat  it  waa  unproductive  without  his  fault.     This  Court,  in 

ZecidiM  that  case,  held  that  the  levy  was  acoounted  for  bt 

Jka  eviifence  of  the  plaintiff's  attorney ;  that  he  had  dismissed 

He  lewj  for  a  want  of  proof  to  condemn  the  property. 

Tlii^  euBty  instead  of  deciding  as  the  Court  below,  rather 
wtima  t<rt  ihit  other,  way^     The  Court  if  as  content  with  a 
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^^ak  sort  of  expknation,'  and  Jinlge  htfUTMniv  eetUdtAy 
tienjT  tbiit  the  Court  had  decided  the  queHtion  m  claimed, 
ahd  Biiid  that  th^  complainants  in  Kewsome  vi.  UtLttdtHh 
%ere  entitled  to  the  relief,  upon  grounds  wholly  independent 
of  that  of  a  dismissal  of  the  levy;  and  aliwill  agree  witkme) 
that  the  other  grounds  of  Equity  in  that  case  eonstitated  tte 
gravamen  of  the  bill. 

But  that  thiD  Gourt  has  regarded  the  qtieafion  as  ta  apm 
one,  I  refer  to  Marshali  vs.  Mortify  18  6^.,  185.    Thatwtt 
a  claim  ease,  and  when  the  execution  was  offered  in  e^denoe, 
th^re  appeared  to  be  a  former  levy  on  it  of  some  negroes, 
which  had  not  been  disposed  oil     The  negroea  weare  A&db* 
^sient  to  jiay  tbe  debt^  and  had  been  left,  and  continned  m 
the  possession  of  the  claimant,  the  wife^of  defendant 'in  tie* 
^tion.     This  Court  ^d,  that  there  wt«  authority  hr  the 
)>ropo0ition,  that  a  levy  undisposed  of  is  eaitisfact&oa,  i&di  ^ 
second  execution  cannot  issue,  und  again,  wkile  it  i$  not  m^ 
iifftction  as  to  defendant,  it  is  as  to  third  perscttiB.    Jiid^ 
LxJMPKnr  referred  to  Banks  ee.  j^afte,  10  Sm,  ^  if.,  3S, 
And  quotes  the  doticlut-ion,  which  is :  "That  a  4evy  ••  p** 
perty  is  not  payment,  but  only  construotrrely  ao,  topwreal 
Wrong.     It  is  deemed  a  payment  in  those  oasea  where,  if  ^ 
were  not,  the  deftndant  would  be  twioe  deprived  of  htt  pit>* 
|>erty  by  the  same  judgment.     In  all  oth^  inataiiees  it  ie  o* 
payment,'*  and  a  number  of  authorities  referred  to  guppotV 
Ing  that  position.     "  And  hence,'*  be  adde,    "until  fcrthar 
enlightened,' I  prefer  to  leave  this  point/*     The  waealtfm^** 
pot  been  decided- — is  an  open  one,  and  so  expreteiy  stated  ta 
be  in  that  case,  and  I  can  not  but  think  it  strange^  tibal^^^* 
der  the  circumstances,  it  should  have  been   held  that  tlit 
Court  eo  decided. 

-'■  The  question,  then,  occurs.  What  ie  the  effect  of  adisou^ 
eal  of  a  lew  of  personal  property,  the  property  being  leftift 
the  possession  of  the  defendant,  as  to  junior  judgmeot  credi- 
tors f  Does  it  displace  the  lien  of  a  senior  jfL  y!ce.  to  that  of 
junior  judgments  ?  For  that  is  the  question  in  this  cese. 
Bo  fnt  as  this  particular  case  is  concerned,  it  isr  \iniieoessary 
for  us  to  decide  the  question,  ibr  the  levy  diemisiBed  Was  "^ 
same  property  that  was  subsequently  sold,  luid  the  pro 
of  which  formed  the  subject  of  controversy.  Tlvait  s\ecw 
for,  and  explains  th6  first  levy;  that  shows  that  the  )evj  h 
not  been  productive,  and  it  smms,  to/^  ihat%io  bedj-btd 
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lis  been  fftirly  ouide  ud  discusaed,  niul  i*  oa^  of  oonstwl 
teattmum  m  tWC^arie,  we  hay«  feU  U  to  he. our  duty  40i  d«f 
cidd «nd tSEkd tb«il question,  Aad  we  hoLd^  uponthe autboritjr 
of  the  cases  ref9rn^d  to  isx  MaMall  v$.  Morru^  13  Qa.^  18^ 
thftt  ft  diaHuesal  of  a  Ic^vy  oa  aeeoior  /•  /»»,  leavikigihe  prek 
pertj  i&  the  poafleaeiw  of  tt^  defeudaat)  ia  not  a  satisfaction 
of  the  jaigpiettt ;  that  it  doee  BOt  dispUoe  the  lien  of  »iio^ 
tf eeatioD  or  jodgmeiU,  to  that  of  junior  lieos ;  but  (bat.  tb0 
fact  that  the  levy  is  dismissed  and  the  (»9»jp#rl)r  left  in  tKe 
possession  of  the  defendant,  suflSciently  accounts  for,  and  ex* 
pl&ina  Buoh  lery,  so  as  to  enable  the  plaiQitiff  to  eafofqd  his 
lien  by  levy,  in  claiming  money  in  Court,  according  to  its 
priority,  as  effectually  as  though  no  such  levy  had  been  made. 
And  why  should  not  this  be  so  upon  reason  and  principle  ? 
If  the  property  is  left  In  the  possession  of  the  debtor,  if  his 
possession  continues,  he  is  not  injured  and  loses  nothing,  and 
M  eanaot  complain.  If  there  be  other  judgment  creditors 
bsTJng  liens,  their  right  to  levy  and  force  tne  property  to 
sale  is  not  effected  thereby,  and  if  they  choose  to  force  the 
property  into  market,  to  bring  it  to  a  sale,  let  them  do  so 
with  their  own  liens.  How  are  they  injured  ?  All  the  pro- 
perty is  siiU  ibfct^  $0  acceftlible  to. them  apd.tl|eir  process  as 
it  was  to  the  older  lien.  If  they  have  no  lien  and  the  pro- 
party  ia  sttbaeqaently  removed  by  the  debtor^  that  is  bis  act, 
ttd  not  that  of  tbe  ciediter,  nor  is  he  or  bi^  lien  to  be  af* 
iJBfted  by  it.  Of  course,  any  fraudulent  use  of  the  prior 
Hen  between  the  creditor  and  debtor,  by  whtoh'  other  credi- 
ted were  injuFed,  would  ioake  a  difference ;  but  that  must 
appear,  and,  of  course,  this  decision  does  not  affect  the  rights 
efrar^esy  under  such  ciroumsiances,  for  they  stand  on  a 
w^  dUfcrent  fixyting. 

That  there  may  be  found  adjudications  conflicting  with 
*ia,  WB  do  net  doubtf ;  ft»r  all  other  Courts  are  governed  by 
their  own  practice  arid'  the  policy  Of  the  people  for  whom  thtey 
we  hrid.  It  is  not  the  policy  of  the  people  of  Georgia,  that 
SD  eiecotion  should  be  pressed  upon  an  unfortunate  and  em« 
barrassed  debtor,  to  its  Immediate  satisfaction,  and  possibly 
his  immediate  ruin,  but  it  has  always  been  the  policy  of  this 
Stat«  to  encourage  judgment  creditors  in  the  indulgence  of, 
aad  forbearance  with  their  judgment  debtors ;  for  they  have 
(Med  kws^  \kM  tbtfe.  fiftal  proceaaea  .nay  be ,  transferred, 
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Xolyaeux  «*.  Beymoar,  Fimatiiir  ^  C)o. 


Ib«t  tN  jadgmeot  Med  aotbe  renewed  from  year  toyeir. 
but  that  It  ehall  remain  open  and  in  fkll  force  nntll  satisSea 
hf  the  payment  of  the  money;  and  were  we  to  decide  thtl 
%  lery  onoe  made  must  be  disposed  of  by  eale^  let  die  eoiiM* 
^nenoee  be  what  they  may,  ^ther  as  to  debtor  or  ^editor, 
or  the  creditor  would  have  his  lien  displaced,  or  his  judgment 
aatisfied  without  getting  a  dollar  of  his  money,  we  wotud  be 

foing  back  to  the  dark  ages  that  adjudged  etery  debtor  to 
e  a  criminal,  and  that  the  creditors  must  force  a  pajuieDt 
«t  once,  or  his  lien*  was  gone, 

•  Judgment  reversed. 


MOLYNEUX  vi.  SEYMOUR,  PANNINa  k  CO. 

i!  Alt  perioot  foiiBd  within  the  limit*  bf  a  (3ov«rniiie«t,  Whether  flieif 
deftee  he  deemed  permanent  or  tetnportry,  am  to  be  4eeeied,  ee  Ihr, 

'  teqs  or  iobjeoti  thereef,  ■•  that  the  right  of  jiiritdictfao,  citM  ee4 
will  atuoh  to  Mich  persons. 

9.  iUtbdefth  a  aon-restdent  come  not  wiihiii  the  tenitortal  limita  9i  m  Sinait 
.   etilli  \r  he  own  property  there,  ihat  will  give  the  Coerta  jaria^ielkHi. 

0.  If  a  oca-resident  ha^e  properly  in  the  bands  of  naothef,  H  mef  be  p— ehed 

by  garnishmeotf  tiie  property  itself,  as  well  as  the  faraishee,  bfies  ari|kia 
,    the  jurisdiciloa  of  the  Ooart. 

^  Personal  property  has  no  locality  other  than  thai  of  the  pefaott  bavisg  Ihe 
wtma  in  possetaion,  ownership)  custody  or  control 

|L  If.  owea  C.  a  baleaoe,  both  reaidieg  in  Qeorgia*  M.  goea  to  ftirta  Gei9> 
lipa  and  ia  aumnooed  by  procesa  of  garnislunent,  at  the  inttaeoa  of  W.  k 
W^  creditors  of  C,  to  depose  what  he  is  iadefaied  to  C.  W,  aamiwerab  a«d 
admits  aq  indebtedness,  which  be  is  directed  by  the  Carolina  Conn  to  |pay 

^  over  to  the  bends  of  an  assignee.   W.  it  garnisheed  In  Greorgia  by  81  F.4k  Ca 

-  to  depose  in  the  Courts  of  this  State  what  be  Is  Indebted  to  O.  He  a» 
swers,  and  brings  to  the  knowledge  of  the  Ceurt  the  fact  of  the 

*  eliaa  jadgitient  egaijun  bifi  hf  the  •hme  #9bt ;  MM^  ia«  it  la 


eiM  M.  la  (Wf  aver  the  nvoiMiy  a  a^eotkd  time  is  thia  Stale,  Mid  that  he  urai. 
pfMeded  by  the  South  Caroliaa  judgneat  froiii  (uriher  liability. 

This  wfts  a  Garishment  sued  out  by  Seymouri  FatiniDg  ft 
Co.,  calliog  upon  E.  Moljneux  to  depose  what  he  was  in- 
debted to,  or  what  effects  of  one  Carmichael  he  had  in  hui 

hantia. 

■♦ 

Tke  faeto  of  the  case  are  aiiffiQientl^  stated  in  the  opinion 
of  the  Court. 

Wabd;  Jaoksok  k  Jovtt,  for  pkintiff  in  error. 

Gloias  T.  BAttMBfl^  for  defendant  ia  error.  (^ 

By  the  CenK.-— Ltxpjmr,  J.,  delifnrii«  the  ofinmi. 

•  ♦.. 
We  ihiU  addresa  eareeWee  to  two  qaeatiMB  oalj  ia  thili 
cue,  takbg  no  notioe  whaterer  of  the  order  girea  py  Oanair 
dbd  to  BL  F.  Baew^lL 

Fiiat^  had  tiie  CoaninOaroliaa  jvritdietieaoC  Molyaeaat 
JM  aaooadly,  if  it  had,  had  If  olyaeax  aa  Httaehable  iatoM 
atmbis hands  beloagiag  to  Carmichael a4  the tiaie the Caiyi 
oima  garnishment  was  served  ? 

AH  persona  who  are  foand  within  the  lianta  of  Oovemmaat^ 
^•ckcr  their  reeidenee  be  permanent  or  temaoraryi  are  te 
W  deiaed,  so  fSar^  citisens  or  sabjeeta  thereoi^  as  that  the 
right  of  jorisdiction,  civil  and  oriminal,  will  attaoh  to  such 
P^noM.  And  althoa|^  the  ttoa»reaidmt  eome  not  within 
thetenitoriai  limitaof  a  Stote,  still,  if  he  owns  property  theroi 
tiut  will  give  the  local  Courts  jarisdietion;  so  that  jnrisdi^  • 

^  can  be  riglitfally  exereisedy  whether  foanded  upon  the 
P^f^^  being  within  the  territory  or  apon  jwMPer^  withia  tbn 
<«rit07*  Sioiy  <m  ChnjUa  qf  Lam,  i&S89,  648,  660/ 
PkiOmmm  JbtemaHmai  Idiw,  p.  f.  866,  868»  878. 

Ais doetriae  hae  been  reo<>gQiaed  and  eafefeed  in  every. 
Stsie  of  the  Union.  It  is  no  longer  a  debatable  question.  • 
If  a  noa-reatdent  debtor  have  property  in  the  Imnda  of  ant 
^r,  it  ipay  ba  reached  by  gamiahmeat,  the  property  itself| 
u  well  as  the  garnishee,  being  within  the  iurisdietiim  of  the 
Coart.  Iba  leaned  Judge  lAo  decided  this  case,  conceded 
^  if  ike  aMHreaidsmt  caniahee  have  in  the  Stale  where  ha 


4if  '      >  8VPREMB  00m»^  Of  OfiOfiGLI. 

— ' 1 •— "^ — 


r 


is  garnisheed,  and  when  he  is  garnisheed,  propertj  of  the  de- 
fendant ih  Ms  bands,  or  he  is  bound  to  pay  th*  defendant 
money  at  some  partictilar  place  in  the  State,  or  to  deliver  to 
l^m  goods  at  some  particular  place  in  the  State,  that  then  he 
loay  be  garnishoed. 

We  submit,  there  is  no  foundation  in  reason  for  such  a  dis- 
tinction. Has  he  property  of  the  defendant's  in  his  hands 
which  may  be  surrendered  up  ?  or  does  he  owe  him  an  at- 
laehiible  debt  ?  which,  of  coun^  follows  and  adheres  to  his 
person. 

Molyneux  was  served  personally  with  the  process  in 
Charleston.  He  is  respoi^ible,  th'en,  to  the  Ooarts  of  South 
Carolina.  Drake  on  Attachments,  §409,  et  passim ;  15 
Ohio  ie.,  445  ;  1  Gushing  R.,  27  ;  Kerr's  Actiom  at  Late. 
171,  178;  2Amer.  Lead,  Com.,  724,  725,  726  et^eq;  9 
Ifaw.  iR.,  462,  470;  4  CosMtsckIL,  878,  876,  *78;  6  Tti- 
0$  B.y  275;  21  Vol  Law  Reporter,  No.  5,  p.  296;  Id.  Vol. 
$1  Ko,  '5,  £;  p.  801,  8Q4;  43  Eng,  €vm.  Lai^  Mep.,  AST ;  3 

If  Molyneux,  after  service,  had  made  iioi^tu#i^><be  Coart 
^dtild'hiave  I'egairded  this  as  an  admissitA^  bn  hii  itart,  that 
hh  hM  aseets  an<l  given  judgment  sgaiQatkiiti  for  tbeenoiint 
ef  th6  plaintiff's  claim.  2  Bailee/  S.  R.,  212,  218;  2  Mc^ 
Cord  Rep.,  224,  225;  1  Bav$  Rep.,  484. 
^  Pei^nal  i^rbperty  has  no  looality  ether  tba»  tbai  of  the 
person  h(^vit»g  Uie  same  in  possession,  ownershipi^  eMtedy  or 
i^dntroL  Drake  on  Attachments,  §436;  Stsrj^s  Osmfiid  of 
Lam,  ?§880,  882,  888,  890.  -  - 

'^'  Molyneux  eould  at  any  ^moment  have  giveft  a  •draft  Cer  the 
balance  in  his  hands,  and  thus  have  passed  the  property  and 
possession  at  the  same  time. 

'The  person  of  the  garnishee,  then,  being  within  €he  juris* 
iHctioiy  of  the  South  Carolina  Court,  and  m  being  personali j 
i^rved  with  the  regular  process  of  diat' Court,  the  fond  also 
being  within  the  jurisdiction  of  that  Court,  it  being  purelj 
.jjierisbnal,  a  halance  due  Oarmichael,  the  jurisdiolioii  <rf  that 
Court  was  coinplf*te,  both  as  to  the  person  and  svbjeet^Dat- 
t€fr;  and  the  jurisdiction  of  that  Oourt  having  first  attached, 
the  OouH;s  in  this  State  will  not  eoeroe  Uie  gsmiebee  to  pay 
ilK&cond  time. 

^^  Could  net  Oarmichael  have  sued  Molyneux  in  Sdntfa  Oaro* 
Ktky  and  held  him  to  bail  npea^is  dsMii4  whik  liDlyneojt 
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\mxyml  If  ^  is  U  ikot  olear,  th»t  the  ertditocs  of  Ga^riiU' 
clml  could  bftve  r^iifhed  .tlbe  debt  due  C»nniabaei,  by  givr* 
ttisluD^(2    DoeenotpcijUciple  dfoiand  tlua2  .    . 

Molyiieiix  w««  ier?ed  personally  in  Charleston  on  the  Idth 
of  December,  1856.  Oa  the  5tb  of  May  thereafter,  he  ^ed 
liifl  retara,  admitting  $2^814  09  in  hia  bands  coniin^  to  Can: 
michKl.  On  tb#2^  of  March,  1857,  he  was  garniaheed  m 
Georgia^  at  the  instancy  of  Seymonr,  Fanning  ,k  Co..  Xo 
thi»  latter  fiununona  Molyn^ux  filed  an  original  return  on  th^ 
23d  df  May,  X^T^  and.  an  amended  answer  Febrnary  loth^ 
18^9.  In  hia  return  Xq  the  Courts  of  each  State,  be  admits 
tadUs  indebtednosB^io  Carmiohaal,  the  feci  of  this  fund  be^ 
iig^rfltgamiaheedin.his  bandain  South  Carolifia>  4^nd  Shi  t- 

usted  u]M)n  the  esicbisiFe  Juri^dioliav  of  th^  Courta.of  tjiai 
State ;  and  in  his  amended  return  in  this  State^  ik»  fuvtheif 
fact  of  the  final  order  of  the  South  Carolina  Court,  directing 
ud  reqniring  him  to  pay  the  amount  admitted  to  be  in  his 
bands  to  Goldthan  Walker,  the  regularly  appointed  assignee 
of  that  Court,  under  the  Law  for  that  purpose,  and  that  he 
bad  paid  oter  said  sum. 

The  return  thus  made  in  this  State  was  not  trarersed* 
Uoljoenx  had  acted  with  the  most  perfect  good  faith.  S[o 
steps  were  taken  by  the  Georgia  creditors  to  interplead  or 
otherwise  interfere  with  the  proceeding  in  Carolina,  although 
^  brought  to  their  knowledge  by  the  deposition  of  Moly* 
aeox.  "    ' 

Is  it  possible  that,  under  these  circumstances,  he  shall  be 
^ttdge^  to  have  paid  this  money  wrongflitly  in  South  Oaro*' 
fi»*^  And  wherefore  ?  Why,  because  the  South  Carolina 
attachment  was  not  effectually  levied,  the  balance  due  by 
Moljaeia  to  Caitnichael  not  being  an  attachable  debt.  Who 
>|ade  the  Courts  of  this  State  an  appellate  tribunal,  to  r^ 
Tiew  aad  reverse  the  judgment  rendered  in  South  Carolina? 
^  not  aa  full  faith  and  credit  to  be  given  to  this  judgment 
^  if  renJiMd  in  one  of  the  Coifrts  of  this  States?  Is  not 
^^^17^'esumptimi  in  ita  faVor,  that  it  was  r^htfsUy  r^4e#^ 
^  ^  Does  the  fact  affirmatively  appear  upon  the  face  id 
^spapesaMywhere  that  it  was  n^ti  The  Constitition 
of  tbe  United  Stetea,  to  say  naithmg  of  thaoomity  af  States^ 
>m«irss  as  to  p>eMiaa>tha(fc  th^ra  waa  anflioie^ti  firaof  be£M 
^  fioolh  CbsoMna  fiiant'  Id  luilhttf  itn  ihn  jttdgKaM  wUdb 
tbe J  awarded. 
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Tlie  rinyple  trtith  in  this' ease  it^,  that  WaMlaw  ind  Walker, 
in  the  exercise  of  superior  diligence,  hate  got  the  start  in  thf 
race  of  Messrs.  Sevmotir,  Fanning  k  Oo. ;  and  the  same 
may  hare  happened  had  both  proceedings  been  institated  m 
this  State ;  and  the  Conrts  can  afford  them  no  relief. 

We  hold,  then,  that  the  Conrt  in  South  Carolina  had  jurifl- 
diction,  aud  we  are  bound  to  presume — ^beeause  it  has  been 
so  adjudged  by  a  Conrt  of  competent  jurisdiction— that  Moly- 
neux  haa  an  attachable  interest  in  his  hands  beloDpng  ^ 
Carmichael  at  the  time  the  Carolina  garnishment  was  served. 
Nothing  appears  upon  the  face  of  the  proceedings  torebot 
this  presumption  ;  but,  on  the  contrary,  the  proof  eustiin- 
ing  tne  exercise  of  Jurisdiction,  and  consequently  that  tke 
Court  ^as  wrong  in  orderin;;  judgment  to  be  entered  sp  ^ 
this  State,  compelling  Molyneux  to  pay  the  money  in  his 
hands  a  second  time. 


DUNNING  &  TUTTLB  m.  STOVALL  et  oL 

U  The  Aat  requiriAg  cerUin  li«flt  to  be  ealbrced  withio  twelve  uiotlka.  '^  ^ 
•fleeted  by  the  tubseqaeat  Statute,  fixieg  the  Srttof  Jeoumfy  oTtbefetrei- 
•uiog  as  the  time  when  open  aocouots  ahall  bear  ioterest,  aod  alto  froic 
which  the  Statute  of  Limitations  shall  begin  to  run. 

^A  proceeding  instituted  against  the  proper  parties  to  en fbrce  a  mecktnict 
Tfen  may  be  conrerted  into  a  regular  suit  to  recover  the  price  of  the  vor^ 
done  and  the  raaterials  found. 

Statutory  proceediug  in  Richmond  Superior  Oonrt.  l^ 
shNi  by  Judge  Holt  at  January  Term,  186(K 

This  was  a  petition  filed  for  the  purpoae  of  enforemg  s  lien 
muder  the  meohaniot  lien  Laws  of '  this  Bteite.  It  appeared 
frem  the  petitioB  and  hill  of  parftiettlars  aaneKod,  that  more 
ikuk  twdmJMOLlha  had«elapi0d  hoBL^  kun^dale  of  the  so* 
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ooQ&t  raed  on,  before  the  petition  wee  filed*  The  defendenta 
cieovrvd  and  the  Court  mtiUned  the  demurrer. 

Tbe  plaintifi  moved,  thereupon,  to  strike  out  eo  much  of 
At  dednntion  as  referred  epeeifieally  to  tbe  enforcement  of 
the  lien,  and  to  amend  eo  as  to  proceed  against  the  trust  es* 
tate  under  tiie  Act,  giving  Common  Law  jarisdiction  in  col- 
lecting claims  against  trust  estates. 

The  Court  below  refused  this  motion,  and  awarded  a  non- 
nit  against  the  plaintiffs. 

Sabaequently,  doring  the  same  term«  tbe  counsel  for  plain- 
tilt  noved  to  ve-instate  the  oase  upon  the  ground  that  the 
Ceort  had  committed  error  in  the  foregoing  mlbgs.  This 
notion  was  also  refused,  and  the  oounsel  for  plaintifi  except- 
ed to  all  said  decisions. 


L  D.  Lallkrstsdt,  for  plaintiff  in  error. 

Mains  ft  Jaouok,  for  defendant  in  error. 

Bjf  th$  Oauri.'-^LvuvKix^  J.,  delivering  the  opinion*. 


As  the  plaintiffii  did  not  sue  upon  a  special  contracti  die 
preioisption  is,  that  the  contract  was  completed  when  the 
ast  item  in  tbe  Bill  of  Particulara  was  diarged.  They  rely 
spon  that,  and  tbej  must  abide  bj  it»  They  will  not  be  pert 
mitked  to  prove  any  thing  to  the  contrarv,  unless  it  was  aver- 
ts is  the  writ.  We  do  not  think  the  late  SUtutes  maliin| 
open  accounts  bear  interest  from  the  first  day  of  Januar^^  <^ 
tie  juf  next  following,  and  that  the  Statute  of  Limitations 
fthill  not  begin  to  run  until  that  time,  applies  to  the  Lien 
Laifs. 

Osffhtthe  amendment  in  this  case  to  have  been  allowed? 
^0  plamtiffi  proposed  to  abandon  their  lien  and  convert  the 
procsediag.  into  an  ordinary  4ctioii  against  the  defendants  as 
tnuteei  for  Mrs^  Caroline  Bearing  and  children  for  n  dweU« 
ing  honse,  materials  found  by  the  plaintiffs,  for  the  bedt^fit  of 
the  truH  estate. 

And  why  not?  We  oian  see  no  objection  to  it.  WhedMt 
when  there  are  trastees,  the  Aet  of  1856  intended  that  the 
«Mte'  |M  tmief  shoald  be  made  co-defendants^  is  not  alto» 
gsther  cle«r.  Bvt  whether  this  be  so  or  not,  or  yen  are  onljr 
leqaired  to  name  them  aa  you  do  the  tmst  property,  still  we 
M  ae  inanpe>aMaot|isnliealothewJlowaneeofthaam^dBmnt 
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TWEEDY  w.  URQUH ART.        . 

'  '        '  •  ■         1 .       ,  . 

r«  In  A  deed  of  marriaf  a  settlamam  ooe«mtl\S8oJ«iift«^  '*  That  »tio<i  W  f^aid  irvn 
al  «oy  lime  beoooitt  ¥«ca^t  l>y  dcatli  or  Ksignalipa  of  ii«id  pariy  of  ibt  >«o 
^nd  pari,  (ihe  tru«Iee,)  or  any  of  bis  i»af.Ted»o<-4.  the  »^iil  lAaltelU  M  ■  iiiic 
wife)  by  writing  under  her  hand  and  seal.  iViay  appoinl  any  other  persoji  ar 
persons  trustee  in  place  of  said  party  of  the  second  j>an."  In  aocther  pin 
of  said  deed  there  was  this  clause,  that  the  lru^l  property  should  be  held  !f 
the  trustee  for  ihe  sole  use  of  the  wife,  "separate  fVoai  and  wholljr fr«?^ <^ 
the  t^ontroi  6f  her  said  fnl^ded  hasbUnJ,  or  m^f  Aiture  koiheBd.  lod  ao( 
*  iml>le  for  ahy  4ebt  or  contract  of  •iiiiei'.  '*  The  truaUw  naoMal  MMfoetJ,  m4 
tbe  wife  appointed  one  McBddei  who  also  re»%Md.  Tbe  wife  t^eo  >«  >«ft- 
tmg,  wilder  at «J|  tfpoinied  her  huabenl  fa  h#r  Irutlee  ia  lieu  91  Mcl^ria«. 

1.  That  the  deed  did  not  exclude  the  wife  from  appointing  the  hujbaml  i» 
trustee.  . •      .  .    -    1     •,.,.•  '  '  .{     ' ; 

2.  That  the  husband  was  not  excluded  by  Law  from  receiving  the  appomtmfei 
from  the  Wife.  '      *•     .  •     <.  i  /    ^  J     /    -'.'  '         ' 

X  That  the  appointment  of  the  husband  in  lieu  of  McBride,  instead  and  in  p\»c« 
of  OaWiti  did  tool  defeat  tlie  eppeietneot. 


K 


4.  That  tbe  appointment  was  good  and  vested  the  legal  title  of  the  lra*i  prop- 
erty in  tbe  t^estee  so  ep{>OinM.!<       '        ''  '  .      • 

:  CotDpI«int  for  sUvos;  in  Burke  Superior  tkmru    Decision 
by  Judge  Holt,  May  Term,  I860* 

V  Tbis  esse  wm  tried  in  the  Court  below  by  apeiit  Jury,  m^ 
4  verdict  rendered  for  the  plaintiff  for  $6,394.  The  defeu- 
Slant  mored  the  Court  for  a  new  tarial«  vhieh  Was  graated  bj 
the  Court  below. 

An  ante-naptial  settlement  was  entered  into  between 
Bphimim  Tweedy  and  Isabella  M.  Hadly  in  «onte«ipiat»on  of 
a  uiarriage  between  them.  The  negroes  fucd  Ibr  were  d^ 
ieribed  in  the  settlement,  and  the  title  thereto  resteil  in  Igoi- 
tiiis  P.  Oarvin  as  trustee.  The  terms  of  the  ttust  srw  as  f^ 
kns:^ 

*'  To  have  and  to  hold,  all  and  singular  the  Slavea  abort 
nentioned,  with  all  future  increase  of  tbe  females,  to  him,  ib^ 
said  purty  of  the  second  part,  and  to  his  sueeesaora,  as  bi» 
and  their  own  proper  goods~tii  fnise— always  ami  for  iht 
sola  use,  benefit,  and  be^of  of  the  said  Isabella  M.  Haillej, 
sq>arate  from,  and  wholly  free  of  the  cotttrol  ef  h^r  said  iu- 
tended  husband,  or  any  fatm^  h«sb«id,  aad  wf  liable  for 


SATANNAB;  lilNXTABY^  ISRH;  ilSflO.        Uf 

■  ■■'■■  . ,  .  'i  I    ,■«■■■    . « .    t  .«■   ^1  ■  .  ■       pi»i.  II »— .^»^^««».» 

ny  debt  or  contrtot  of  either^  for  ind  during  hot  aatand 
life;  and  en  ker  desth^  the  trostee,  for  the  time  being,  ii  to 
eoDvejtiie  whole' trust  eetftte  then  is  hii  kandi,  m  siiid  Ln^ 
bdla  M.  Hsdlej,  by  writing,  in  nstiire,of  a  Will,  attesifd  ac^ 
cording  to  Law,  inay  appoint ;  and  in  default  of  snoh  Will  to 
asy  eitildroD,  or  iasiie  ot  any  ehildrt n  which  she  may  leave, 
isch  child,  and  the  deioondants  of  each  deceased  ebild,  taking 
ose  Bhare;  and  if  she  leaves  ao  issoe  living  at  the  time  o£b^ 
death,  then  the  trostee  for  the  time  being,  is  to  ooavey  the 
"vhole  estate  to  said  Ephraim  Tweedy,  should  he  survife  hef : 
ProTided,  always,  that  the  trustee  for  the  time  being  may,  at 
any  dme,  by  deed  or  bill  of  aale,  ia  whioh  said  Inabella  M. 
vomntarily  joins,  sell  any  part  or  the  whole  of  said  trust  es- 
tate, rotiuTeating  the  proceeds  en  the  same  uses  and  tnisti  as 
above  set  forth/' 

The  provision  in  the  settlement  for  the  appointment  of  a 
new  tmrtee,  was  ibis :  •      i       » 

'"And  provided,  also,  That  should  said  trust  at  any  time 
become  vacant,  by  death  tm  resignation  of  said  painty  of  'the 
second  part,  or  any  of  \\\ii  sttceessors,  the  said  Isabella  M.  by 
writinganderher handandfieal,  may j^poln-t  any  other  peklion 
or  persons  trostee,  inplaceof  said  party  of  thesecond  part ;  and 
the  peraon  so  appointed  shall  immediately  and  ^pse/*?^,  :be* 
tioae  entitled  to  all  the  right  and  autherity  hereby  eoof erred 
on  asid  party  of  die  second  part« " 

Igttstios  P.  Garvin  having  resigned  the  trust,  the  wife  of 
Tweedy,  prior  to  the.commenoement  of  this  suit,  appointed 
her  hQabaad^  the  said  Ephraim  Tweedy^  trustee  aade^  said 
Mttleuent  The  plaintiff  title  was  derived  through  said  ael> 
tiement  and  appotntoaent. 

The  decisaoD  cf  the  Court  below,  upon  the  motion  for  a  new 
*0»l,  i|  as  follows  : 

'*  A  ?erdtct  having  been  returned  in  favor  of  the  pfointiC^ 
defendant  laores  for  a  new  trial  on  several  grounds,  oi^y  the 
firet  and  seeoad  of  whieh^  is  it  necessary  in  the  opinion  of  the 
CoQft  to  eonsider,  as  upon  them  the  motion  should  be  allow* 
^y*  The  action  is  for  the  recovery  of  the  negroes,  and  to  en* 
^tle  the  plaintiff  to-a  reeorery^  he  must  show  his  title.  The 
title  ehowB  wae  the  appointment  made  by  hia  wife  onder  • 
power  eoataitted  in  themarriiige  settlement  between  him  and 
Ws  wife.  The  whole  case  turns  upon  the  validity  of  this  ap« 
peintaientk*   If  wvlii,  thwijiart  faai  Ao^ouhl  of  4he  correct* 
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of  the  Terdiot;  but  the  Ooart  holds  the  appointmenVt^ 
be  Toidy  M  not  within  the  power  contained  in  4e  aetdaneiit, 
and  to  be  excluded,  both  by  the  relation  of  hoshand  and  w\f«, 
and  hf  the  terms  of  the  settlement.  If  this  position  bs  tnn, 
the  plaintiff  has  no  title. 

*^  The  counsel  for  the  plaintiff  contend  that  he  maj  reeoier 
though  the  appointment  be  void ;  that  the  trust  being  nesal 
he  would  hold  as  trustee  for  his  wife  x  but  however  Bqoi^ 
might  consider  him,  he  can  only  recover  here  upen  a  legsl  ti* 
tie.  As  the  Court  believes  the  verdict  to  be  contrary  both  U 
Law  and  eridence,  it  sustains  the  motion ;  let  the  verdtot  bt 
set  aeide  and  a  new  trial  granted,  to  be  tried  by  a  special 
Jnrv." 

To  which  decision,  granting  a  new  trial,  the  plaintiff  by  lui 
Qounsel  excepted,  and  assigns  error  thereon. 

MiliLBES  k  Jacksok,.  for  plaintiff  in  error. 

John  T«  6<bwmakb,  for  defendant  in  error. 

■ 

By  the  (%ier^-— Ltoh,  J*,  delivering  the  opinion* 

The  only  question  in  this  case  is  this,  Whether  the  appoiik^ 
Aient  of  the  plaintiff,  Epbraim  Tweedy,  as  troatee^  by  his  vift 
Isabella,  the  ceatue  que  trvst  is  a  good  appointment,  tad  u 
Suffioient  to  vest  in  him  the  legal  title  te  the  trust  sittte? 
Vhe  Court  below,  on  the  application  for  a  new  trial,  htldtkst 
the  appointment  was  not,  and  did  not  dothc  him  wUh  tbe  le* 
gal  title  to  the  trust  estate,  and  granted  the  new  triii  ca  diil 
ground.      Which  decision  was  excepted  to^  mod  tht  etoM 
eomes  before  us  for  review  on  that  single  ground*     It  ii  ii^- 
sisted  by  counsel  for  the  defendant  in  error,  tlmtthoappoiiitr 
ment  was  void,  because  the  husband  was  excluded  bj  tht 
terms  jof  settlement,  and  that  it  is  prohibited  b j  Ijaw,  that  i^ 
that  as  the  appointment  was  the  subject  of,  or  nwtter  of  eon* 
tract,  and  as  the  husband  and  wife  were  one  in  Liaw,  thecofi* 
tract  was  void,  and  that  the  appointment  waa  made  in  Sea  rf 
MoBride  instead  of  Oarvin,  the  tr^tee  named  in  tba  marrisgi' 
settlement.   In  reply  to  these  objections,  or  ratbor  argnmentt) 
for  they  ooostitiite  all  that  can  be  said  in  supi^ort  of  the  dew 
sion  complained  of,  we  say :  j 

1.  The  deed  ef  narviage  eottkeieat  dos^  noi  exolnde  m 
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huhuA  bom  tekaiig  lh«  «ppoij«t««iit  of  trtalae )  it  k  tnl« 
tkt  llMPe  18  a  olavfte  ia  th«  d^ed^  th^t  the  propevtT  therein 
Mcored  to  the  separate  uee  of  the  wife,  eball  be  ^^  wbollj  free 
of  tho  eoBtrol  of  aw  Iwabaiid,  or  any  future  hoebaad,  aad  not 
lisUe  for  any  deht  or  eontmct  of  either ;"  bat  this  cUttee  wae 
ttteaded  to,  and  did  only,  exclude  the  marital  rights  of  tho 
JmdMDd,  or  that  interest  in,  or  title  to^  the  property,  whteh| 
kt  for  inch  settlement,  vould  have  rested  ia  him  by  the  mar> 
mga  Such  clauses  are  to  be  found  in  all  marriage  settll>P 
nentfl,  or  nearly  all,  and  yet  bow  often  is  such  olause  to  be 
loond  in  these  settlements,  when  the  husband  himself  is  nam- 
ed the  tmetee  therein  7  The  clause  was  not  intended  to,  and 
ioes  not  exclude  the  husband  from  such  control  or  interest  xn 
tie  property  as  the  wife  may  think  proper  to  give  him.  She 
is  not  excluded  from  giving  him  the  control,  or  he  from  tak- 
iog  it  by  her  consent*  How  does  his  appointment  or  office  of 
trustee  change  the  right  of  the  husband  in  the  trust  property? 
We  cannot  see.  It  aoes  not  give  him  the  control  of  the  prop- 
tftj  u  husband,  that  is»  in  his  own  right,  it  only  enables  him 
to  control  the  property  as  trustee  for  the  wife,  and  as  her 
sge&t,  not  otherwise* 

2.  Bot  if  the  husband  is  not  excluded  by  the  deed  from  the 
appointment,  does  the  Law  exclude  him,  or  in  other  words,  is 
t&e  appointment  by  reason  of  the  relation  of  the  parties  void! 
Meet  aKuredly  pot.    In  all  these  cases  when  the  separate 

C>perty  of  the  wife  is  not  in  the  name  of  any  trustee,  the 
w  deems  the  husband  as  the  trustee.     Story  JSq.  1880. 
Then,  where  the  trust  is  vacant,  and  the  husband  in  conse- 
toence  is  deemed  the  trustee,  why  should  the  appointment  by 
the  wife  be  bad  when  she  does  that  only  which  the  Law  de^ 
dsrea  without  ?     Independently  of  this,  ^^  in  Equity  the  wife 
iDiy  bestow  her  separate,  property  by  appointment,  or  other- 
rae  epos  her  biasband  as' well  as  upon  a  stranger.  Sicry  J!q. 
1S9&   If  she  may  do  this,  whjr  may  she  not  appoint  him 
trustee  ?   That  this  is  so  in  Equity,  does  not  alter  the  ques- 
tiott,  for  it  is  but  a  question  of  power  and  of  right,  and  if  al- 
hfwMe  ia  Equity,  and  been  exercised,  the  appointment,  when 
nsde,  becomes  a  legal  right,  and  must  be  so  recognised  by 
the  Courts  of  Law  as  well  as  of  Equity. 

3.  That  the  appointmsiit  was  made  in  lieu  ol  MeBride  in- 
stead of  Garyio,  makes  tio  sort  of  diffsrenoe ;  the  trast  wae 
iiesntby.tba  MMgnatieB  heik>of  Garvki  mA^  MsBiidia^  aii4 
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tiM  d^ed  of  settleftiefit  prdrid^s  '^UbM  tbmld  »Md  tmilhe* 
o«me  taoattt  at  anj  tine  bj  death  dr  resimatioii 4)f  Oanrnir 
any  ef  his  stteeeBsora,  the  said  laabella  M.,  by  writiag  oodir 
her  band  and  aeal^  may  appoint  mmy  4dier  pen^  or  peraaai, 
eras  tee  in  place  ijit  said  party  of  the  aeeood  part."  Vhemaia 
ihmg  was  the  right  to  appoint  in  oaaeof  a  vaeanoy ;  thstwss 
gifen^  and  that  she  has  exercised  properly ;  that  she  alslei 
chat  the  appointment  was  in  Hen  of  MeBride,  was  imnateiiri, 
eke  need  not  have  stated  any  thing  abont  it;  the  trustse  to 
appointed  tskes  the  place  that  Ghiryin  held  in  the  deed. 

4.  So  we  think  the  appointment  was-  rightfully  cxereoed, 
and  vested  the  legal  title  in  the  appointee,  and  that  the  n^ 
ttrial  ought  not  to  have  been  allowed. 

iJudgment  reversed. 


WADB  &  CO.  v%.  pAMaTON  aoL 

1.  A  delivery  orcottoQ  to  a  common  carrier  for  aconsigaee^and  its  accepiai 
by  (he  carrier  for  the  coosignee,  when  there  was  a  previous  agreemeBt  'be- 
tween the  eotaignee  and  consignor,  that  the  tatter  shoufd  send  the  cotton 

'*'  Vo  til*  fbrmer,  {•  a  dMivery  to  the  eona Igtiee. 

e.*Hie  IniefeA  whfch  will  aopport  a  claim  iind«r  001*  Statdte,  fa  airy  lnter»«: 
wivjch  rend^ra  the  property  not  apbfcut  to  the  le^yi^gfi.  fa.  oraftoelrtiae«i.«r 

.  fthtcli  i»  incoM«al«nt  wAh  tb«  (iliiaiitiirari'gkt  lo  |iroe««4  ia  •elKin^  libe  ppo^ 
ofty. 

*  « 

CJertiorari,  in  Chatham  Superior  Court  fron  the  Ci^gr  Conn 
<of  S^vMAs^,  decided  by  Judge  FLKMUia  at  the. Maw  Term. 

1859- . 

-  This  was  an  sttachment  in  favor  of  S.  C.  Wade  &  C< 
afiaittst  Jaauls  Bamilum,  levied  on  fifa4i«ies  otwotftcsm  mm  ik 
ipaaperij  #f*dMMast.uiiaitaahaRai^'  Immmm^ic^ 
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elm  WM  the  q[«iMiiim«  Xhe  Ji^g0  of  tbe  Gitj  CWt;  b^lfl 
it  to  bf  iofalid ;  Judge  FiiSKUsa  isev^ded  the  d^cua^oo,  oq]^ 
thttnvofMl  i»  tb^  error  assigftod*  The  fMta  of  thecftaf 
WH9  $ffttd  as  IoHows  :  JameA  HNiUtoa  qbuined  an  nd^aooe 
ef$250frem  the  elaimaiUi,  upon  a  pronuae  tbibt  be  wQtt)4 
aeod  them  five  Wee  of  eottoa,  otut  of  tbe.iMro<:»ee4«  ot  which 
(kej  v«re  (e  reuobariie  tbenaelvee  %ud  paj  oyer  to  bigi  f^^ 
Mrj^loi.  He  aoeorditigly  plaeed  (be  ooMod  uppii  a-nteiuAeCi 
biTiiig  marked  it  *^  LawBon  k  Addiiois"  and  vUb  v^etruof 
tioos  to  delirer  it  lo  tbem  do  ite  lyrrival  at  SavawiA.  Th^ 
Mctner  discharged  the  cotton  oDon  the  wharf  wbep  »be  aj> 
rifed  at  Sayannab.  B.  C.  Wtde  h  Qo«  levied  tbeir  s^ttacbr 
aeot,  (foaaded  upon  ao  advaiice  tnade  by^tben  m  faetora,) 
ad  the  etaimafite  interposed  tbeir  elaiiii.  ... 


Hamilton  Couper^  for  plaintiff  in  error. 

NoawooDy  Wilson  &  Lbstrb,  eofUra. 

By  the  Court, — Stbphsns,  J.,  deliirering  the  opinion. 

1.  We  think  that  Hamilton's  delivery  of  this  cotton  to  the 
common  carrier  far  the  claimants,  and  the  carrier's  aocep- 
ta&ce  of  it  far  them,  with  their  expectation  and  consent,  that 
it  shoald  come  to  them  in  that  very  mode,  was  a  delivery  to 
ihm.  The  argument  wa»,  that  the  carrier  was  notMetr  agent, 
bat  the  agent  of  Hamilton,  and  that  therefore,  the  possession 
had  never  got  to  them.  The  facts  of  this  case  constitated  the 
^fr'xtT  agent  of  both  parties.  Hamilton  was  acting  for  him* 
selfin selecting  the  carrier;  bnt  be  was  also  acting  for  tbe 
claimants  in  that  very  same  act  of  selecting  an  agent.  He 
vas  doing  precisely  what  he  agreed  to  do  for  them,  sending 
cotton  to  them  for  their  benefit,  and  selecting  for  them,  in 
paraiiance  of  his  agreement  to  do  so,  an  agent  to  carry  it. 
The  carrier  was  selected  for  them  by  their  agent  for  that  pur« 
P<^  Mr.  Hamilton,  and  the  agent  so  selected  accepted  for 
them.  The  delivery  being  to  them  their  lien  as  factors  imme* 
diately  attached  to  tbe  cotton. 

2.  Bat  it  was  said,  that  granting  their  lien  to  have  attach* 
ed,  they  ooald  not  assert  it  by  a  claim.     Their  lien  ffkf%  them 
each  an  interest  as  entitled  then  to  payment  of  their  debt  in 
30 
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mamirn  i      ^ 
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j^ferenM  to  the  pUintilTa  {&  attachineiit,  Md  w^  tiisiA  At^ 
ITM  inleroftt  enough  to  support  a  claim  nader  the  Stitott* 
The  rerj  <|^estioii  to  be  tried  hi  a  olaitti  case  is,  whether  or 
laot  the  clAHnant  has  aooh  an  interest  in  the  property  as  na> 
ders  it  fi0i  iu^et  to  the  attachment  or  fi.  Aa.  Nor  does^ 
trlew  conflict  in  the  least  with  the  previous  roKiigs  ol  tim 
Oonrty  that  the  claimant  is  not  entitled  to  intermpt  or  iatsp* 
fare  with  the  process  of  the  plaintiff  aninst  the  defendtat  is 
mcecationi  except  npon  the  strength  of  his  own  interest;  in  the 
property,  analogising  the  claimant  to  a  plaintiff  in  ejectment 
or  troTcr  who  mast  recorer  upon  the  strength  of  his  own  rights 
and  not  npon  the  want  of  right  in  his  adversary.  An  naiih 
terested  nerson  cannot  interfere  to  raise  the  issoe  of  sobjeet 
or  not  Bobjeeti  but  sorely  he  may  so  interfere,  whose  veiy  in^ 
terest  renders  the  property  not  snbject.  We  are  entirely  saU 
iefied,  both  as  to  the  right  and  as  to  the  remedy. 

/udgment  aflirmed. 


!• 
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DOS  ex  detk.  SHEF'PALL  et  at  v».  ROB,  CuuM  Ejector, 

AND  ROBERTS. 

I.  Teftilor,  Vy  one  clause  in  hi«  Witl,  provides:  ^  Reopecthig  my  tract  of  land 
tailed  tli«^  Taoyard,  h  it  ray  will  ib«t  tbe  flame  be  equally  divided  botwet-n 
mf  hcin,  lieffCftilcf  iMmed,  bot  tliat  Ui«y  BhtU  act  kave  it  ia  iheif  power  to 
4iipoteof  oraeil«Byal  tli«ir»liaret  lor  tweMy  ^yvart ;"  «ttd  by  aaolbMt: 
"It  w  ny  irjil  that  wbaiever  pari  or  abare  of  my  e»ttiei  eiiber  raal  or  p»#» 
nooal,  wbicb  ibaU  come  to  either  of  my  daogbtei^  bcrteaAer .  naoiedi  lb# 
iaoe»ba)i  oot  be  Iial)ie,  undeMhe  control,  or  aubjecft  to  any  debt  or  deUf 
o(  any  buahaod  they  may  iaicnnarry  with  ;  that  before  .any  auch  intermar 
rii^  shall  take  place,  the  portion  of  my  estate  which  they  shall  ioherit, 
«hill  be  settled  oa  trustees  for  their  sole  and  only  tL»e,  and  to  be  disposed  of 
by  my  Mid  daoc^era  as  they  may  think  proper  !*'  Hetd.  That  these  provn»> 
foas  do  not  veat  or  give  an  unlimited  power  ofdispositioa,  but  only  of  «Och 
inieiesl  aa  they  take  under  the  other  elansea  of  the  Will. 

?.  That  If  a  teatator  gfives,  in  one  pan  of  his  Will,  an  abaofote  estate,  and  in  a 
nohaaqueiit  clauae  oiiia  dowti  sueb  estate  to  a  less  iintereat,  the  prior  ^ft  fa 
KstriaMd  feeoMidtegly. 

\  L&»hy  JMi  W91,pity?ide<l :  "in  eaMoTtbtt  datth  of  aithcr  of  mf  ohildrco, 
lo^wit:  B^  |L,  Jm  M.,  B.,  S.,  A.,  or  A**  before  ibe  dWlsieq  tnlset  pl«ce,  ^ 
aAv,  without  laaue  legally  begotten,  tben,  and  in  that  oaee,  the  portios  0( 
bin  or  them  ao  deceased  shall  be  only  ini^erited  and  divided  beiiweea  my 
beira.  the  sorvivor,  or  survivors,  of  my  eight  children,  heretofore  nama<f. 
la  ease  of  my  sons  or  daughters  should  intermarry  and  die,  leaving  issue  le- 
gally begotten,  tbey  shall  not  inherit  their  /hther*a  or  mother's  ponton  of  my 
estate  before  they  attain  the  age  of  eighteen  years,  and  in  case  of  the  death 
bdbte  they  attila  that  age,  the  propeny  of  the  fttber  cr  mother  40  deceased 
ahall  Mtom  to  the  ohUdrae :  1  meaft  the  eight  ao  often  mentioned :"  HekL, 
Ihattielwiii«tioa'w«0«ot  voidlbr  rBflKMenae^  bot  that  tha'doinae>  wtia 
h«iHid  10  tike  efllecl  on  •  deteite  teiluae  of  is at|e* 

Triad  b^re  Judg^  Flshing,  in  Chathain^  ia  May,  1869. 

ft 

On  the  26th  dav  of  May,  in  thq  j^ar  .1859,  daring  tha 
ir^g^iltf  Term  of  the  Saperior  Court  of  Chatham  county,  Hii 
Hcov  Wic.  B.  FiiBHUf  a,  onof  of  the  Judges  of  the  Superior 
Courts  for  the  State  of  Qeorgia,  presiding,  the  cauae  of  John 
Doe  oa  the  demise  of  Solomon  Sheftall  and  Abigail  M^ 
Hart,  heirs  and  devisees  of  Levi  Sheftall,  against  Jnicbard 
£^e*-diat  is  to  say,  Hiram  Roberts,  tenant,  in  possession, 
being  an  action  of  ejectment  pending  on  the  Cominon  Laar 
•ide  of  the  Superior  Court  of  Chatham  county  aforesaidi  on 
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appeal,  came  on  to  be  heard ;    whereupon,  it  iraa  then  and 
there  wneed  in  open  Court,  betweetxtheoo^tMelforth^pUni^ 
tiflf  and  for  the  defendant,  that  the  construction  of  the  last 
Will  and  Testament  of  Levi  Sheftall,  (a  copy  of  vhicli  ia 
hereunto  annexed  as  a  part  of  diia  bill  of.ezoeptioaa,)  uKJer 
which  the  lessors  of  the  plaintiff  claimed  title,  and  the  pte- 
tiff  asserted  his  right  to  recover,  should  be  attbmittedy  open 
arguaient,  and  a  special  verdict  to  His  Honot  the  pTenUbg 
JuMdge,  who  might  render  his  decision  thereupon  in  vsosfion. 
{n  pmrsnanoe  of  which  agreement,  argument  was  theti  md 
there  had  for  the  plaintiff  and  defendant ;    and  afterwards, 
on  the  eighth  day  of  June,  in  tlie  year  aforesaid,  during  thft 
said  regular  Term  of  the  said  Court,  the  Jury,  haring  b€«» 
regularly  empanneled  and  sworn,  rendered,  by  eonseot  of 
counsel  for  the  plaintiff  and  defendant,  a  special  verdict  ib 
the  said  cause,  which  appears  of  reoord. 

The  said  Judge  afterwards,  to*wit:  on  the  2d  day^f  Ay 
gust,  in  the  year  1859^  readered  and  filed,  hia  iieiemi^ 
writing,  wherein,  among  other  things,  he  deeided  thsl  ^ 
diildren  of  Levi  Sheftall,.  under  whom  the  def^danl  chim 
did  not  take  under  the  Will  of  the  said  Levi  8htf tatt,  ests^ 
fbr  life-  only,  but  estates  of  inheritance  in  /ee-stifipfe,  in  tlie 
Jtoperty  in  question ;  and  that  the  limitations  over,  in  fi^w 
of  the  survivor  or  survivors  of  the  children  of  the  said  Levi 
$heftan,  contaitied  in  the  concluding  clauses  of  the  said  ViU. 
are  too  remote. 
.    Whereupon,  counsel  for  the  plaintiff  excepted^  and  W-^ 

Ist.  That  His  Honor  erred  in  deciding  that  tha  eUldreu 
of  Levi>  Sheftall,  under  whom  the  defem&ftt  claima,  did  sot 
take,  under  the  said  Will,  estates  for  life  only  m  tlieprep^ 
in  question. 

'  2d.  That  His  Honor  erred  in  deciding  that  tW  tV&is^ 
of  the  said  Levi  Sheftall,  under  whom  the  defendant  claims, 
fook^  under  the9aid  Will,  estates  of  inheritance  In /^e^N^^ 
kk  the  proper^  In  question. 

'    8d.  That  Hift  Honoir  erred  in  deciding  that  ^e4ittiita^oii6 
byer,  in  fbvor  of  the  survivor  or  strrvlvore  of  tlie  children  oj 
the  raid  Levi  Sheftall,  in  the  conchidtng  clanaeft^  his 
Will  e<mtained,  w^re  too  remote. 

•    4th.  That  the  decision  of  His  Hohoi^  isr  errvmeons^nd 
ffrary  to  Law.'  .  .      •  m 
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COPY  OF  WILL  Of  LllVr  SHEFTALL.         '' 
"STATE  OP  GEORGIA,  Chatham  Cocimr:  ' 

II 

^'la  theaftnioaf  God,  AmeDi«  I,  Levi  Shftftall,  of  Uie 
chy  of  fi«v4iiiiiali,  in  the  county  Mid  State  aforesaid,  beinff 
of  BounamiiKl  and  meiaory,  aod  knowiag  that  it  is  appointed 
forsUrBi^  todiei  but  beuig  certain  of  the  resurreotiop  ^ 
the  deadf  do  b^rebj  declare  this  to  be  my  Uet  Will  and  Te%- 
tameni,  in  manner  and  form  foUowingy  revoking  all  foirn]^ 
villa  mi  teetamente  heretofore  made  or  done  by  me,.implnicr 
iag  my  Creator  to  receive  my  eonl  into  His  holy  keeping. 
Baipeoting  my  biaial,  I  have  left  written  direotions  to  my 
iiunihr ;.  therefore  it  is  useless  to  mention  it  bere^  As  to  n^ 
tistmy  affittrs^.  which  it  has  pleased  Gpd  to  blees  me  with,  ijt 
ia  my  will  that  v^  executors  and"  executrix  have .  full  powf^ 
aod  lib^ty  to  sell  and  dispose  of  any  pi^'t  of  my  estat^ 
either  real  or  personal,  if  it  is  thought  by  them  Md  my  heins 
to  be  sf  ben/Bfit  to  tha  efltete,  but  not  otherwise,  except  that 
tnet  of  If^  known  by  the  mame  of  the  Tanyard,  contjgD* 
«Qft  to  8av)anaak»  whic^  will  be  hereafter  iaentioine4  in  whi^ 
nasiier  it  n  to  be  disposed  of.  AH  sales  made  by  my  exeo^ 
tttonsud.execiKtr^  must  be  with  consent  ofmj  heirs,,  4Mr 
the  Comt  cf  Ordiaarv,  and  the  Vkonies  arising  from  sucn 
Bskaaust  be  invested  in  other,  property,  real  or  persona). 
Shotdd  it0o>  happen  that  any  dispute  arises  between  my 
heirs,  every  anch  d|i9pute  shall  be  left  to,  e>&d  determined  by 
three  tespectable  ^1  indifferent .  persons  chosen  by  ikt  paif- 
tisi)  and  wheae  decision  shall  be  final  and  binding,  and  if 
either  <^  the  parties  should  be  dissatisfied  with  the  said  d^ 
^OQ,  sad  iDBtitale  an  aetion,  he,  she  or  them  so  doing  shall 
^  be  entitled  to  Ten  Dollars  as  their  share  of  my  esta^, 
hoUi  real' and  personal,  apd  such  forfeited  share  or  shares 
*hsll  be  equaUor  divided  amongst  my  heirs'-rl  mean  my  son^ 
sad  dssghtera  at  present  unmarrieo,  and  them  only*  Ihja 
X  de  ia  order  te  prevent  my  heirs  going  to  law  with  e^ 
oiher.  It  is  my  will  that  my  dear,  wife,  Sarah  Sheftall,  shall 
^^  in  her  possession  mj  houses,  nesroes,  and  every  specif 
of  xoy  property  for  and  during  her  li^;  but  in  ease  she  mai^ 
riee,  iheai  wd  in  that  casi^  she  shall  only  draw  an  equal  ehare 
of  my  estate  wilh  my.heirs.  ^ 

^*It  ji  jny.will  tMt  .w^K  I.^ea^e  tp  my,  h^irer-the  .profits 
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of  which  bring  Bofficient  tp  wainlaie  them  deo«titly-^tk5 
keep  together  and  live  in  the  house  or  houses  until  a  division 

ood;  tl 

_ phce, 

•hall  be  in  the  followine  manner :  The  value  ef  the  propertj 
shall  be  first  ascertained  by  three  respectable  appraisers,  theB 
"be  sold  agreeably  to  advertisement  on  a  particular  day,  to 
the  highest  bidder,  on  a  reasonable  credit,  taking  b(md  uA 
mortgage  on  the  property  sold  or  disposed  of,  and  firibdt 
security,   if  my  executors  and  executrixes  ^lik  proper. 
-The  purchase  money  must  be  paid  by  Instalments,  so  tkiX 
the  youngest  child  may  have  an  ^ual  chance  trith  die  eldest, 
as  it  is  my  wish  that  every  01^  e  of  my  heirs  may  be  irdltatr 
isfied  lirith  what  is  done ;   therefore,  whenever  my  sods  ani 
daughters  arrive  to  the  age  of  nineteen  years,  -tlien  Ihey  ^ 
^sonsidered  my  executors  and  executrixes  equal  to  thoiw  tbit 
tnay  be  qualified.  ^  , 

'    "  Respecting  my  tract  of  land  called  the  Tanyar^^  tt  is  ny 
will  that  the  same  be  equally  divided  between  my  heirs  hert- 
'after  named,  but  that  they  shall  not  have  it  in  tlidr  point 
to  dispose  of  or  sell  any  of  their  shares  (br  twenty  yetfs  af- 
ter 'my  decease.     It  must  be  clearly  understood  ^at  lh^ 
Whole  of  the  tract  of  land  is  meant  by  the  name  Tanyari 
which  contains  upwards  of  forty  acres,  including  tlieMrpltti 
for  which  said  surplus  I  have  a  grant  of  upwards  of  tbiiir 
years  old.     My  heirs  may  lease  or  build  on  any  \Artt»f  it 
for  them  to  reside  on :  (if  leased)  the  profits  must  be  for  the 
benefit  of  them  all.    Lot  (20")  twenty  I  recommend  t)isg(t«t- 
est  c&re  of,  its  being  near  this  city,  its  vahie  it  great. 
'     "It  is  my  will  that  whatever  part  or  sbahe  of  my  estate, 
•either  real  6r  personal,  which  shall  come  to  either  of  n? 
(jhmghters  hereafter  named,  the  same  shall  not  be  HMt^  vb- 
'der  the  control  or  subject  to  any  debt  or  debts  of  anT  hift^ 
lyand  they  may  intermarfy  with ;   that  beibf e  any  sikhi  nla^ 
'riage  shall  take  place,  the  portiion  of  my  estate  wliicli  the; 
^inherit  shall  be  settled  on  trustees  for  their  sole  and  enijr 
-use,  and  to  be  disposed  of  by  said  daughters   ata  "^ey  na; 
tihink  proper. 

'  "My  son,  Levi  Sheftall,  was  possettoed  of  A  half  let  <)(  \«»i 
in  Savannah,  (a<](joining  Robert  Oreer's,)  'and  a  nfefffro  h^ 
liamtd  Oarolina,  and  te  he  di^  in  OMrleaMny  'aad  on  hi 
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femeinber  he  left  his  property  to  his  God-son  and  brotkor 

Abitakam  Bheftall,  and  my  said  son  Len  fikeftaU  bmig  * 

minor  at  the  time  of  his  death,  and  leaving  no  will>  and  tlie 

property  coming  to  me,  as  his   father,  nnder  the  laws  of 

the  BtAtBy  I  therefore,  in  compliance  with  his  reqnesli  bc^ 

qii«ath  to  my  son,  Abraham  Sneftall,  the  said  half  lot  and 

aepa  hoy  named  Oarolina,  as  his  property  forever  after  th* 

ieeease  of  his  mother,  this  property  to  be  his,  exelnaiTe  <£ 

ib  abare  of  my  estate,  real  or  personal,  which  he  may  be  ei^ 

titled  to. 

^^Iffive  and  bequeath  to  my  SOB  Solomon  my  negro  bor 

nsttea  Cork,  ae  also  the  snm  ox  three  hundred  dollars,  thia 

mm  to  be  paid  him  when  my  estate  is  divided;   these  gifka 

are  ezefasive  of  his  equal  share  of  my  lestate,  both  real  an^ 

pononal.    I  give  to  mv  son,  Bmanael  Sheftall,  mv  negrt 

ioy  named  London.     This  gift  is  also  exclusive  ot  his  equal 

mre  of  my  estate,  both  real  and  personal.    I  give  to  mf. 

9(m^  Ifondecni  Bheftall,  a  negro  wench  named  ftirounoen 

tnthher  fonr  children,  to- wit:    Rose,  Qeorge,  Venus  ^nm 

Jiaiej  and  her  future  issue  and  increase^  to  him  forever  after 

the  deceaso  of  his  mother.    This  gift  is  ezohisive  of  his  equal 

A$re  of  my  estate,  both  real  and  personal. 

'*  It  is  my  will  that  my  estate  be  divided  in  the  following 

Bsnnery  aikl  to  the  following  named  persons  only;  that  is  ti 

**7)  to  n^  dear  wife,  on  the  conditions  before  mentioned ;  to 

BJ  son  BenJBmin  Shcrftall,  one  share,  under  certain  oondi* 

tfcDs  that  will  be  hereafter  mentioned;  to  my  daughter  Haap 

itth  SheftsU,  one  equal  share  of  my  estate ;  to  my  daughter 

Jndith  Sheftall,  one  equal  share  of  my  estate ;  to  my  sob 

Motdecai  Sheftall,  one  equal  share  of  my  estate ;  to .  my  sea 

fotsnael  Sheftall,  one  equal  share  of  my  estate ;  to  my  sob 

Ahrsham  Sheftall,  one  equal  shaite  of  m  v  estate ;    te  my 

ds«ght(r  Abigail  Minis  Sheftall,  one  equal  share  of  my  e»< 

tace;  to  my  daxuhter  Perla,  the  wife  of  Isaac  Russell,  igive 

the  sum  of  fire  oollars ;  this  is  all  she  shidl  have  of  my  es^ 

tate,  both  real  «m1  personal—this  to  be  paid  her  after  the 

dirmco  sforeeaid.    Ho  support  shall  be  given  her  out  of  m^ 

estate  on  aan J*  pretence,  and  it  is  my  will  that  my  execatoft 

sad  exeeBtrixes  do  not,  on  any  considetation,  sufler  her  ti 

jwell  OD  any  part  of  my  land  or  live  in  any  of  my  houses;  ] 

pve  Uf  mj  daax  daaghtsr  Sarah  DeLyon,  the  wifb  of  Abia^ 
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iHxo  Dri^diit  Ihfe  svii'Of  tail  doUMt ;  tkift  to  beeonsidered a 
Ml  flfasre  of  my  estete,  both  real  aad  pftsenal.  I  gave  n; 
iaiigbter  B«mh  DeLyon^  at  her  marriage,  a  Yaliahle  pro- 

einy*^m0te  than  any  of  tny  children  wiU  inherit  from  me; 
is  18  iixe  only  reaBOB,  aad  not  a  want  of  parental  a&ctioBi 
Ih4t  X  hare  left  her  in  my  Will  ten  dollars, 
>  <^The  pari  ^f  my  estate,  real  aftd  pereonal,  which  I  give 
ISO' my  s(m  Beiv^amin  Sheftall,  is  subject  to  the  foUowiag  con- 
ditions,, and  absolutely  boand  by  the  following  trust,  ud 
iii|»Ott  no  eihec  t^rms  or  conditions  shall  he  enjoy  any  part  of 
my  estate :  To  my  sons  Mordecai  Sheftall  and  JSmuiael 
Shrftadly  in  trust  for  mj  son  Benjamin  SheftaU,  an  equal 
Aare  of  my  estate,  both  real  and  personal,  the  said  Beqs- 
adn  9he£iihll  to  haire  and  recei?e  die  rents  md  issnss  tad 
^ofitB  of  the  property  aforesaid  for  his  support  and  mmvt- 
MSAoe  during  the  lerui  of  his  natural  life,  and  not  to  bs  si^ 

{Kit  to  the  debts  of  the  said  Bei^mio  SheftaU ;  but  is  cue 
e  shield  marry  amd  die  without  issue  legally  begotten,  tbeo 
snd  in  thait  case  the  said  property,  both  reii^  and  psnoqal, 
Ind  the  profits  thet^of,  s&all  be  divided  between  my  bein, 
hereafter  named,  to-wit:  Hannah  SheftaU,  Judith  SbefuU, 
liofdeeai  SheftaKi,  Emanuel  SheftaU,  Solomon  Sbefiall, 
Abraham  Sheftall,  and  Abigail  Minis  SheftaU,  and  no  otker 

Ersoii  whatsocTer.  But  sl^uld  he  leave  issue  at  the  time  of 
death,  lawfully  begotten,  in  that  ease,  they  shaU  haiessd 
Moehre  that  portion  of  the  estate  •  which  waa  vested  io  tbe 
hands  of  the  trustees  for  the  use  of  the  said  Betgamin  Slef^ 
aU,  provided  ihey  liv^  to  the  age  of  «ighteeti  yeiors,  BOtotlls^ 
wise; '  and  in  case  they  do  not  liv^  tx>  the  Me  of  ei^teea 

Curs,  than  and  in  that  case  th^  property  shaU  revert  to  mj 
rs,  Hannah^  Judith,  Mordecai,  Bmaouel,  Solomon,  Abrt^ 
ham,  and  Abigail  Minis  Sheftall 

V  *^  in  case  of  the  death  of  eith^  of  my  children,  te-wit:  B^ 
iamin;  Hannah,  Judith,  Mordecai,  Eman&el,  Solomoni  Abra* 
OKK,  *r  Abigail  before  the  division  talees  place^  or  after,  witb- 
oat  issue  legally  begotteii,  then  9i$A  in  that  ease  the  jHxtioii 
of  him  or  tbem  so  deceased  shall  be  only  inherited  nA  divi- 
ded batwwn  my  heirs,  the  eurvivor  or  stirvivera  of  my  eigbt 
eoaUren,  heretofi>re  luamed.  Lest »  fidse  interpreiaiion  nay 
b«  givi^n  to  my  iaeaaangin  this  ay  WiU,  I  deem  it  hij^ 
Aroper  to  say«  that  in  no  eiise  are  my  daughters  Sarah  I)s* 
Lgwtt  and  Peiia  BusselK  to  inherit  any  f^M  or.portien^ef  s^ 
estate  on  the  decease  of  any  of  my  eight  children. 
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'4ii  case  luiy  of  my^iui  or  dangfaters  ilKNdd  iniermttny 
and  die,  leaving  issue  legally  begotten,  they  fihall  not  inherit 
tbebr  fither's  or  laolfaer'e  portion  of  my  estate  before  they  at- 
ttia  the  age  of  eighteen  years ;  and  in  ease  of  the  death  be^ 
iSnre  tiiey  attaaa  that  age^the  property  of  the  father  or  mo* 
ther  80  deceased  shall  return  to  my  children :  I  mean  the 
dght  whieh  I  hare  so  often  mentioned. 

"It  is  my  particular  request  and  desire  that  my  old  faith-^ 
fol  oegro  man,  London,  who  has  labored  hard  with  me  forty 
▼ten  and  iqtwards,  be  kindly,  care&liy  and  well  treated  ais 
long  as  he  lives. 

*'I  do  hereby  appoint  my  dear  wife^  Sarah  Bkeftall,  exec- 
Qtriic,  my  sons  Bei^jamin,  Mordeoai  and  Emanuel  Sheftall, 
exeoQtors,  and  my  daughters  Hannah  and  Judith  Sheftall^ 
eztcntrixee  to  thin,  my  last  Will  and  Testament,  resigning 
njMlf  to  die  mercy  of  my  Grtotor,  hoping  that  my  soul  iriH 
be  recemd  by  Him. 

*^  Done  at  the  Giiy  of  Savannah^  this  fourth  day  of  Jnly, 
oi^oen  hundred  adsd  eight,,  and  in  the  thirty-third  year  of 
independence* 

"LEVI  SHEFTAm  Il.6.Y 


This  WiH  wsuB  duly  pnoved  and  recorded. 

H.  WaiiiAMS,  for  plaintiff  in  error. 

Llot^  k  OwsKs,  and  Law,  Baatow  and  Lovbll,  for  d&» 
f^oAxti  in  error. 

^  tke  C^mri.'^LroK^  J«,  delivering  the  opinimi. 

The  eeutroveriT  in  this  oase  grows  out  of  the  Will  t>f  Leva 
Skeftall  and  the  disposition  made  therein  of  that  part  of  his 
eitits  calkd  in  the  will  ''the  Tanyard  traet." 

Ihe  faste  appearing  from  the  record  are,  that  Judith  Shefr 
^»Bd  fiaanah  DXyon,  widow  of  Abraham  D'L;fros,  two  of 
the  ohiMren  Of  the  testator,  conveyed  their  shares  in  the  Taa« 
JAid  tract  to  tht^  defendant,  Hiram  Roberts,  and  died  subset 
t«aitiy'  tathodit  having  had  issue* 

Selpmoto  SheftaU  and  Abigail  M.  Hart  bring  this  suit  for 
tbsreeofety  of  the  prcmises.sa  oenveyed^  M  the  only  siirvivi* 
'^'  dtvinOea  of  th^  teslator,  aad  olaim  tbati  qn  the  4€iatih  of 
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Jadith  and  Qumah,  without  isBue^  ike  title^  vader  ik«  ^% 
tested  in  them,  as  the  survivors. 

On  the  trial  of  the  ease  in  the  Ooart  beWw,  the  preiidb| 
Jadge  held,  that  nnder  the  Will,  the  chUdren  of  the  testOor, 
or  the  first  takers,  took  aa  absolate  fee  in  the  property  on 
two  grounds : 

Ist.  That  the  absolute  power  of  sale,  given  by  the  Will  to 
the  ohildren  of  testator,  carried  the  fee. 

2d.  That  the  limitation  over  was  too  remote,  or  crested  in 
estate-tail  in  the  first  takers,  and  thereby  veated  the  tss  ih- 
solutely  in  them. 

Does  the  Will  ^ive  to  the  ohfldrra  an  absolute  or  unlim\t«i 
power  of  disposition  ?    We  think  not.     The  olaoses  of  tiie 
Will  from  whieh  this  power  of  disposition  is  claimed,  is,  &rft*. 
**  Respecting  my  tract  of  land  called  the  Tanyard,  it »  n; 
will  that  the  same  be  equally  divided  between  my  heifc^  hei^ 
inbefore  named,  bat  that  they  shall  not  haTeit  in  their  popor 
to  dispose  of,  or  sell,  any  of  their  shares  fnr  twen^  yesn 
after  my  decease;*'  which,  it  is  said,  is  equiraleiit  to  sajn^ 
that  after  twenty  years  they  shall  have  the  power  to  dispcse 
of,  or  sell  any  of  their  shares.    Concede  that,  and  the  mwi 
that  can  be  claimed  is,  that  they  may  sell  their  shares ;  thAt 
interest  which  they  take  in  this  tract  under  the  WiA.   *B^ 
power  of  disposition  is  consistent  with  the  estate  given.  ^  ^ 
no  more  vests  in  them  the  power  of  absolute  and  wfoin^ 
sale  and  disposition  of  the  land,  than  the  part  of  this  clsnse 
which  directs  a  divMon  among  the  heirs,  vesta  in  tbeis  the 
whole  title.     The  power  is  next  claimed  as  to  the  daughters, 
in  the  next  clause ;  that  is,  *^  It  is  my  will  that  whsitfi^^^ 
part  or  sAore  of  my  estate,  either  real  or  personal,  wUck 
$hall  come  to  either  of  my  daughters,  hereafter  named^  tbe 
same  shall  not  be  liable,  «c. ;  mi  before  any  each  naniagc 
diall  take  place,  the  portion  of  my  e9Me  which  they  sisS  «- 
heritf  shall  be  settled  on  trustees,  for  their  sole  and  only  ^ 
and  to  be  disposed  of  by  my  said  dangbt^ra  as  they  Am 
think  ptt>per."   'Now,  if^  according  to  a  proper  oeaatnclkti 
of  this  Will,  nothing  was  given  to  them  in  the  Tanyard  tn« 
hot  a  life-interest,  either  expressly  or  by   implication,  ot 
life-estate  to  be  enlarged  into  a  fee  on  the  hfetTing  of  issae,J 
what  else,  is  not  that  the  part  or  shafe  given,  <Mr  the  portij 
which  they  will  inherit^  w  the  power  is  giwen  to  dispose  e 
We  think  so.    But  aHow  that  we  aio  Wrong)  kaa  there  he 
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a  nutt-ritge  ftad  Mttlemem  on  trustees  iri<h  power  to  the 
dsnghtere  to  sell  f  To  all  of  which,  the  power  is  re9trieted. 
It  18  not  pretendecl.  Again :  Concede  that  we  are  mistaken 
in  tiiit  view,  -and  that  these  clauses  do  give  an  nnlimited 
power  of  disposition^  and  hence  carry  the  absolnte  fee,  and 
a^rabseqnent  eianse  of  the  Will,  expressly  or  by  implication, 
eats  down  soch  interest  to  a  life-estate  or  other  estate  less 
than  %f€e*$tmpky  this  clause  giving  the  power  must  give  way 
to  tke  subsequent  disposition.  **If  a  testator,  in  one  part  of 
his  Will,  gives  to  a  person  an  estate  of  inheritance  in  lands 
or  sn  absolute  interest  in  personalty,  and  in  a  subsequent 
pisstge  nneqnivooally  shows  that  he  means  the  devisee  or 
legatee  to  take  a  life-interest  only,  the  prior  gift  is  restricted 
Moordingly."  1  Jar.  on  WiOsj  412.  So  that  the  whole 
qoestioD  turns  upon  the  construction  to  be  given  to  the  fol- 
lovi&g  clause : 

"h  case  of  t^e  death  of  either  of  my  children,  tOMwit: 
Benjamin,  Hannah,  Judith,  Mordecai,  Emanuel,  Solomon  or 
AUgail,  before  the  division  takes  place  or  after,  without  issue 
kgaily  begotten,  then  and  in  that  case,  the  portion  of  him, 
Mr  or  them  so  deceased  shall  be  only  inherited  and  divided  be* 
tween  my  heirs^  the  survivor  or  survivors  of  my  eight  ohil* 
ifetiy  heretofore  named  ;'*  and  further:  ^*In  case  any  of  mj 
<0Q8  or  daughters  should  intermarry  and  die,  leaving  no  issue 
kplly  begotten,  they  shall  not  inherit  their  father^  or  mo- 
tker's  portion  of  my  estate  before  they  attain  the  age  of 
tigbteen  years,  and  in  case  of  their  deaUi  before  they  attain 
that  age,  the  property  of  the  father  or  mother  so  deceased, 
shall  return  to  my  children :  I  mean  the  eight  which  I  have 
80  often  mentioned."  Is  the  limitation  over  void  for  remote* 
ness?  We  think  not.  The  superadded  words  in  the  last 
clause  granted,  to-wit :  "leaving  issue  legally  begotten,  they 
(the  issae)  shall  not  inherit  their  father's  or  mother's  portion 
of  my  estate  until  they  attain  the  age  of  eighteen  vears," 
plainly  import,  that  the  issue  meant  the  children  of  the  first 
takers,  and  that  the  limitation  must,  of  necessity,  take  effect 
within  eighteen  years  after  the  death  of  testator's  children, 
and  that  the  estate  shall  either  vest  then  in  such  issue  or  go 
oxer. 

There  is  another  circumstance  in  this  Will  which  more  con- 
ehsirely  shows,  to  my  mind,  that  the  testator  did  not  intend 
in  indefinite,  but  a  definite  failure  of  issue,  and  that  is  this, 
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to  be  foond  in  tbe  ckuae  inm^diately  preeedu^  thorn  iiwltf 
Oonsideration ;  I  mean  the  provision  in  relation  toBenjiaio'f 
share  of  this  same  property^  the  testator  says :  ^^biit  is  ctse 
he  (Beigamin)  should  marry  and  die  without  issue  legal^b^ 
gotten,  then  and  in  diat  case,  the  said  property,  both  real 
and  personal,  and  the  profits  thereof,  shall  be  divided/'  &<• 
But  should  he  leave  issue  at  the  time  ff  Au  deaths  lawfiill;  h^ 
gotten,  in  that  ease,  they  shall  have  and  reoeive  that  portios 
of  the  estate  whioh  was  vested  in  the  hands  of  tniBtees  for 
the  use  of  said  Benjamin,  provided  they  live  to  the  age  of 
eighteen  years— ^not  otherwise ;  and  in  case  they  do  sot,  tiM 
over.  Looking  to  this  item,  then,  as  a  manifeatatioD  of  tk 
intention  of  the  testator,  as  to  wheb  the  limitation  should  take 
effect,  can  any  doubt  but  that  he  intended  a  definite  failure 
of  iastte  ?  The  contingency  in  that  case  depends  on  U 
leaving  u%ue  at  his  death.  If  he  did  not  intend  an  indefinite 
failure  in  the  one  ease,  he  did  not  in  the  oilier.  It  is  of  the 
same  property,  the  limitation  over  Is  to  the  sameperaoiis,«i^ 
it  ta  only  to  make  a  separate  prevision  as  to  Benjamin's  ue 
of  the  property  during  his  life,  that  this  clause  was  inserted 
in  the  Will.  He  (Benjamin)  is  eaually  included  ander  tlie 
next  okoses-^ls  expressly  named  in  them ;  in  fael,  theie 
three  several  clauses,  forming,  as  they  do,  the  testator's  fiptl 
and  ffoneral  disposition  of  the  residuum  of  his  estate,  in  wbick 
all  of  the  devisees  are  alike  interested,  must  be  taken  aad 
oonstrued  together  to  get  the  testator's  intention ;  snd  so 
taken,  it  ia  clear  that  the  limitation  over  is  on  a  definite  fail* 
nre  of  issue,  and  therefore  good. 

Judgment  reversed. 
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R.  A.  ALLEN  v».  B.  W.  HABDEE  et  «Z. 

].  An  admin  if  trator  it  not  liable  for  interest  during  the  firat  year  aAer  bis  ap< 
pointmirnt.  unlets  be  actually  niaket  interest. 

Careat  to  Application  for  Letters  of  Digmission,  on  the 
Appeal,  in  Chatham  Superior  Court.  Tried  before  Judge 
Fleming,  at  May  Term,  1859. 

The  ground  of  this  caveat  was,  that  Allen,  the  adminis- 
trator, by  his  treatment  of  the  fund,  had  made  himself  liable 
for  interest  upon  the  proceeds  of  sales  within  the  year  next 
after  his  appointment,  and  had  not  accounted  for  such  inter- 
est. The  sole  question  was,  whether  he  bad  or  not  made 
hhnself  liable  for  interest  within  the  year,  and  the  sole  evi- 
dence on  the  point  was  that  of  Allen  himself,  who  was  intro'^ 
duced  by  the  caveators.     His  testimony  was  as  follows : 

*'  On  receiving  the  proceeds  of  sale  of  the  negroes,  and 
paying  out  the   expenses  of  administration,  of  the  support 
and  sale  of  the  negroes,  &c.,  I  deposited  the  balance  in  the 
Bank  of  Savannah,  to  the  credit  of  *  B.  A.  Allen  &  Son,'  as 
I  kept  no  individual  Bank  account,  and  deposited  all  my 
own  funds  in  that  name.     In  checking  on  the  Bank,  no  spe^ 
cial  notice  was  taken  of  the  amount  due  the  estate  on  de- 
posit there  with  other  funds ;  but  there  was  no  day  from  the 
time  of  this  deposit  until  the  distribution  of  the  fund  in  Jan- 
nary  thereafter,  when  I  could  not  have  paid  over  the  entire 
amount  to  the  distributees ;  and  I  would  gladly  have  done  so, 
had  I  not  been  advised  by  counsel  that  it  would  be  unsafe 
for  me  to  pay  out  before  the  expiration  of  the  year.     The 
average  deposit  in  that  Bank  was  far  above  the  amount  due 
the  estaTe  of  Hardee ;  though  I  have  no  doubt  on  many  days 
during  that  period,  it  was  much  less  than  that  amouut.     To 
the  best  of  my  knowledge,  neither  R.  A.  Allen  k  Son  nor 
myself  individually,  made  any  interest  or  divided  any  profit 
from  this  fund.     It  might  have  been  of  some  service  during 
the  '  tight  times'  in  the  Fall  of  1857,  but  for  the  fact  that  I 
knew  it  had  to  be  paid  out  in  January,  1858,  in  the  very 
midst  of  the  crisis.    On  the  first  of  January,  1858,  the  entire 
amoant  was  paid  to  the  creditors  pro  rata^  who  held  notes, 
the  assets  being  insufficient  to  discharge  them  in  full,  or  to 
pay  anything  towards  open  accounts." 
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Judge  Fleming  charged  the  Jury,  in  substance,  that  these 
facts  made  the  administrator  liable  for  interest,  although  he 
had  paid  out  the  whole  fund  within  the  year  next  after  his 
appointment.  The  administrator  excepted  to  the  charge, 
and,  the  verdict  being  against  him,  now  assigns  it  as  error. 

Lawtok  &  Basikgeb,  for  plaintiff  in  error. 

Norwood,  Wilson  &  Lkstbe,  contra. 

By  the  Court — Stephens,  J.,  delivering  the  opinion. 

Our  Statute  prescribing  the  order  in  which  different  classes 
of  the  debts  of  a  deceased  person  shall  be  paid,  and  allowing 
creditors  twelve  months  within  which  to  give  notice  of  their 
claims,  leaves  the  administrator  no  safety  but  in'  holdine  aO 
the  assets  until  the  expiration  of  that  twelve  months.    ]Noir, 
as  the  Law  itself  puts  him  under  the  necessity  to  hxAi.  the 
\  funds  for  his  own  protection,  it  will  not  charge  him  with  in- 
'  terest  during  that  time.     Within  the  year  next  after  his  ap- 
pointment, he  is  therefore  under  no  obligation  to  make  inters 
est.     It  seems  to  me,  then,  that  the  only  other  question  is, 
Has  he,  in  point  of  fact  J  made  inter  e%tf    Is  it  posaible  that 
an  administrator  shall  be  held  accountable  for  interest  in  a 
case  where  he  has  neither  made  ft,  nor  ought  to  have  made 
it  ?     The  statement  in  this  case  is,  that  he  did  not  make  in- 
terest.    If  the  money  had  been  lost,  and  the  question  were, 
whether  the  administrator  is  responsible  for  it,  or  stands  &c- 

Quitted  by  the  use  of  due  diligence,  then,  the  manner  in  wUch 
e  kept  it  would  be  material.  But  in  au  inquiry  as  to  his 
liability  for  interut^  the  only  questions  are,  Bm  he  made  in- 
terest f  ought  he  to  have  made  it? 

Judgment  reversed. 
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KIREPATRICK  et  al  vt.  THE  BANK  OF  AUGUSTA 
et  aL  HOPE  et  al  ««.  MOORE  k  PHILPOT.  N£W- 
BI  w.  HOPE  et  al.    WHITE  a  al.  vt.  HOPE  et  aL 

1.  TIm  lien  fiveo  for  negro  hire,  for  negroes  employed  in  steamboau  and 
other  water  craA  on  certain  Rivers  in  this  State,  does  not  extend  to  the  Sa- 
viaoah  riTer. 

3.  A  mortgage  given  to  the  Bank  of  Augusta  was  foreclosed  upon  the  affidavit 
of  Joho  Bones,  as  President  of  the  Bank  of  Augusta,  instead  of  as  Presi- 
deot  of  the  Corporation,  via :  **Tbe  President,  Directors  and  Company  of  the 
Bsok  of  Augusta :"  HM,  That  the  irregularity^if  it  be  such-^was  not  ma- 
terisL 

3.  Bf  the  Act  of  1847,  (CoM,  557,)  liens  against  steamboats  may  be  enforced 
by  the  creditor,  his  attorney  or  agent ;  and  by  the  same  Act,  a  demand  made 
OB  the  owner  of  the  boat,  his  agent  or  attorney,  is  sufficienL 

i  2fo  lien  is  given  by  Statute  for  services  rendered,  and  materials  furnished 
for  the  construction  of  a  boat  "  whilst  getting  ready  for  navigation.*^  It 
mnt  be  after  it  has  actually  entered  upon  the  navigation. 

$•  The  Statute  grres  a  lien  to  *'  machinists'*  only,  and  not  to  those  who  merely 
Teod  machinery. 

^  It  it  snficient,  under  the  Act  of  1847,  to  sute,  that  the  boat  upon  which  the 
lira  is  claimed,  has  '*  arrived  at  her  place  of  destination,"  without  the  addi- 
tioBai  words,  in  the  language  of  the  Act  of  1S41,  '<  to  which  she  was  laal 
freighted.'* 

?•  Tke  lien  given  by  these  various  Acts,  takes  date  from  the  jadgment. 

%  To  invest  a  vessel  with  a  character  of  nationality,  it  is  necessary  that  it  hm 
estered  at  the  Custom-House,  and  in  a  contest  between  foreign  creditors  of 
stid  vessel,  or  a  foreign  creditor  and  our  own  citizens,  no  lien,  under  our 
Slate  laws,  would  be  available,  unless  the  same  be  recorded  or  registered 
as  reqnired  by  the  Act  of  Congress,  in  the  Office  of  the  Collector  of  Customs. 
Bst  a  failure  to  do  this  will  not  displace  a  lien  already  acquitsd  under  our 
ova  laws,  in  a  contest  betwec  n  our  own  citixens. 

^  The  Act  gives  a  lien  for  "wood  and  provisions'* — ^not  for  **  ^«|?p/t««" — ^fur- 
Btthediteamboats. 

10.  Where  an  individual  or  a  company  own  several  boats,  the  lien  provided 
by  Lsw  for  wood,  provisions,  &c.,  is  not  restricted  to  any  one  boat«  but 
covers  the  whole,  and  the  judgment  may  be  entered  up  against  all,  provided 
^  havt  feaehed  their  point  of  destination,  or  as  they  sevsrally  arrive  there. 
Bat  it  entered  against  one  or  more  only^it  is  restricted  to  the  money  arising 
from  the  sale  of  the  boat  or  boats  agAUiit  which  the  judgment  is  entered. 

jRole  against  tlie  Sheriff,  from  Richmond  coantv.    Decis- 
ion by  Judge  Holt,  in  vacation^  on  25th  April,  lc60. 

These  four  cases  irer^  consolidated  and  argued  together. 
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A  rule  having  been  taken  against  the  Sheriff,  reaiurin| 
him  to  show  his  actings  and  doings  under  certain/.  /a«.,  he 
made  a  return  thereto,  showing  that  he  had  in  his  hands, 
sabject  to  distribution,  a  considerable  sum  of  money,  raised 
by  a  sale  of  the  steamboats  John  A.  Moore,  Columbia  and 
Talomico,  and  that  said  sum  of  money  was  claimed  by  divers 
persons  under  liens  -  against  said   boats,  by  virtue  of  the 
Steamboat  Lien  Laws,  and  by  Joseph  M.  Newby,  under  cer- 
tain Common  Law  fi.  fas.,  and  by  the  President,  Directors 
&  Co.  of  The  Bank  of  Augusta,  under  a  mortgage  ji.  jfa* 
The  mortgage  of  The  Bank  of  Augusta  was  prior,  in  point 
of  date,  to  the  said  judgments  in  favor  of  said  Joseph)!. 
Newby;    and  said  mortgage  having  been   recorded  in  the 
Clerk's  office  of  the  Superior  Court  of  said  Richmond  county, 
within  three  months  after  the  date  thereof,  and  never  record- 
ed at  all  in  the  office  of  the  Collector  of  Customs;  and  said 
"John  A.  Moore*'  having  been,  on  the  5th  day  of  August, 
eighteen  hundred  and  fifty-nine — subsequent  to  the  date  of 
the  said  mortgage — duly  enrolled  in  the  office  of  the  Collector 
of  Customs,  at  Savannah,  Georgia. 

By  consent  of  parties,  certain  questions  of  Law,  armg 
out  of  said  claims,  were  submitted  to  His  Honor,  Judge 
Holt,  with  leave  to  except  to  his  decision  when  ma&- 
Among  others,  the  following  questions  were  submitted: 

Where  the  affidavit  sets  forth  that  provisions  or  wood  ^«e 
furnished  to  the  "Fashion  Line,"  to- wit:  the  John  A.  Moore, 
Columbia,  and  Talomico,  without  separating  the  amowits*  ot 
specifying  the  amounts  furnished  to  each,  and  the  judgment 
is  rendered  against  the  defendants  and  the  three  boats^  {^\^' 
out  any  separation  or  specification,  as  above  stated,  can  tbe 
same  be  enforced? 

Where  such  separation  or  specification  is  made  in  the  a&- 
davit,  but  not  in  the  judgment  or  fi,  fa.j  can  the  judgment 
be  enforced  ? 

Do  the  several  Acts  giving  a  lien  for  labor  performed,  ser- 
vices rendered,  &o.,  upon  steam-boats  navigating  ihe  Sav«fi< 
nah  River  aforesaid,  authorize  a  lien  for  negro  hire  ? 

The  mortgage  of  The  Bank  of  Augusta  not  b&ving  bee 
recorded  in  the  office  of  the  Collector  of  Customs,  where, 
it  is  insisted,  the  "John  A.  Moore"  is,  or   ought  to  h 
been  registered  or  enrolled,  is  it  valid  as  against  the  o 
claimants  to  the  fund,  who  have  not  had  actual  notice  t 
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In  the  ease  of  the  mortgage  ji.  /a.,  in  favor  of  The  Bank 
of  Aognsta,  the  affldant  is  in  the  name  of  *^  John  Bones, 
President  of  the  Bank  of  Augosta."  It  is  suggested  that 
tk  affidavit  does  not  mn  in  the  name  of  John  Bones,  as 
President  of  the  Corporation,  viz  :  ''  The  President,  Directors 
and  Company  of  the  Bank  of  Augusta?"  and  it  is  submitted 
whether  or  not  this  is  legal  ? 

Where  the  affidavit  to  enforce  a  lien,  other  than  for  negro 
hire,  is  made  by  the  attorney  at  Law,  or  agent  of  the  plain- 
tiff, can  the  lien  be  enforced  ? 

Can  jad^merits,  founded  upon  the  three  following  affida- 
vits, be  enforced  ? 

AFFIDAVIT  OF  SOLOMON  C.  WHITE. 

STATE  OF  GEORGIA,  Richmond  County: 

Before  me,  Benjamin  H.   Warren,  a  Justice  of  the  Infe- 
rior Coart,  in  and  for  said  county,  came  in  person  Solomon 
C.  White,  of  said  county,  who,  after  being  duly  sworn,  de- 
poses and  says,  that  he  has  been  employed  on  a  steamboat 
named  or  called  the  "John  A.  Moore,"  belonging  to  Samuel 
Moore  and  Thomas  N.  Philpot,  of  Augusta,  in  said  county, 
in  the  capacity  of  b,  painter;   that  he  was  so  employed  by 
said  owners,  on   the  fourteenth  day  of  April  last  past,  and 
remained  on  said  boa^  performing  the  services  of  a  painter 
until  the  twenty-seventh  day  of  May,  said  steamboat  being, 
during  that  time,  at  her  wharf  in  the  city  of  Augusta,   get- 
ting ready  for  navigating  the  Savannah  River,  and  which  said 
W,  since  her  completion,  has  been,  and  is  now,  navigating 
the  Sayannah  River ;  it  being  agreed  by,  and  between  depo- 
nent and  said  owners,  that  he  should  receive,  as  pay  for  such 
services,  the  sum  of  two  dollars  and  fifty  cents  a-day ;    that 
ssud  steamboat  has  arrived  at  its  place  of  destination,  to- wit: 
the  city  of  Augusta,  and  is  now  lying  in  the  said  county  of 
Richmond;    that  the  sum  of  one  hundred  and  forty-eight 
dollars  and  seventy-five  cents  is  due  to  the  deponent  by  said 
owaeps  for  services  as  painter,  performed  by  him  on  said 
steamboat,  '*  John  A.  Moore,"  as  aforesaid;  and  that  since 
the  aaid  amount  became  due,  and  within  twelve  months  after- 
wards, on  the  twenty-third  day  of  June  last,  he  demanded 
payment  by  himself  of  said  amount  so  due  to  him  as  afore- 
said, of  the  said  owners,  Samuel  Moore  and  Thomas  N.  Phil- 
31 
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pot,  personally,  in  said  county,  by  whom  payment  of  said 
amount  was  refused,  and  deponent  has,  therefore,  a  lien  od 
said  steamboat  according  to  Law. 

Sworn  to  and  subscribed  before  me,  this  10th  dsj  of  Aa- 
gust,  1859. 

(Signed)  SOLOMON  G.  WHITS. 

In  presence  of  B.  H.  Wabrsn,  J.  I.  G.  R.  C. 

AFFIDAVIT  OF  WILLIAM  H.  GOODRICH. 

STATE  OF  GEORGIA,  Richmond  Gounty: 

Before  me,  William  W.  Holt,  Judge  of  the  Superior  CovH 
of  said  county,  personally  appeared  William  H.  Goodrich, 
who,  being  duly  sworn,  deposes  and  says :    That  Tkomas 
N.  Philpot  and  Samuel  Moore,  of  said  county,  are  the  own- 
ers of  the  steamer  "John  A.  Moore,"  a  steamer  naTigating 
and  running  on  the  Savannah  River ;   that  said  steamer  has 
arrived  at  me  landing  port,  or  place  of  destination  to  whieb 
she  has  been  freighted,  and  is  now  lying  at  the  wharf  in  the 
city  of  Augusta,  in  said  county.      And  deponent  further 
swears,  that  there  is  due  to  him  by  said  Thomas  N.  and  Sam- 
uel, owners  of  said  steamer,  the  sum  of  three  thousand  one 
hundred  and  seventy  dollars  and  sixteen  cents,  for  labor  ani 
services  by  him,  done  and  performed  on  board  of  said  steamer 
"  John  A.  Moore,"  and  for  materials  furnished  in  the  Wldvng 
of  said  steamer.     Deponent  further  swears,   that  the  iHiole 
of  said  sum  has  become  due  and  payable  within  the  la&t. 
twelve  months ;  that  he  has  this  day  demanded  of  the  said 
Thomas  N.  and  Samuel,  the  payment  of  said  amount,  irhich 
they  refused ;  and  the  twelve  months  having  not  yet  expired. 
this  deponent  claims  alien  on  said  steamer  ^' John  A*  Mo(NDe ' 
for  saia  amount, 

(Signed)  WM.  H.  GOODRICH. 

Sworn  to  ana  subscribed  before  me  this  11th  day  of  ^o* 
vember,  1859,  at  thirty  minutes  past  three  o'clock. 

WM.  H.  HOLT,  Judge  of  S,  C.  M.  Dist. 

AFFIDAVIT  OF  WM.  SGHLEY. 

STATE  OF  GEORGIA,  Richmond  Gounty  : 
Personally  appeared  William    Schley,    who,  being  dal 
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swom,  says,  that  Thomas  N.  Philpot  and    SummI  Mooi! 
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both  of  said  countj,  are  jostly  indebted  to  him  in  the  sum  of 
three  thousand  dollars,  and  interest  thereon  from  the  fourth 
day  of  January,  eighteen  hundred  and  fiftj-nioe,  for  ma- 
chinery which  has  been  furnished  by  him  to  said  Thomas  N. 
Philpot  and  Samuel  Moore,  and  which  has  been  by  them  put 
up  and  used  in  the  steamboat  called  the  '^  John  A.  Moore," 
in  said  county,  and  in  the  Savannah  River  in  said  State;  that 
said  steamboat  is  engaged  in  the  navigation  of  said  Savannah 
Kiver,  and  said  Thomas  N.  Philpot  and  Samuel  Moore  are  the 
owners  thereof;  that  said  steamboat  has  arrived  at  the  land- 
ing port^  or  place  of  destination,  to  which  the  same  was 
(reighted,  to- wit:  the  city  of  Augusta,  in  said  county,  and  is 
now  lying  at  the  wharf  in  said  city ;  that  said  debt  became 
due  and  payable  by  said  Thomas  N.  Philpot  and  Samuel 
Moore,  to  deponent,  on  the  fourth  day  of  January,  eighteen 
hundred  and  fifty-nine ;  and  that  deponent  has  since  that 
time,  and  heretofore,  made  a  demand  upon  the  said  Thomas 
K.  Philpot  and  Samuel  Moore,  the  owners  of  the  said  steam- 
boat, ^^  John  A.  Moore,"  for  the  payment  of  said  debt,  which 
was  refused  by  them.  Wherefore,  deponent  claims  a  lien 
upon  said  steamboat,  according  to  the  Statutes  in  such  case 
made  and  provided. 

(Signed)  WILLIAM  SCHLEY. 

Sworn  to  and  subscribed  before  me  this  1st  day  of  Sep- 
tember, 1859. 

B.  H.  Wabren,  J.  I.  C.  R.  C. 

The  Court  below  made  the  following  decisions : 

1st.  That  said  Acts  did  authorize  the  lien  for  negro  hire, 
for  negroes  employed  on  steamboats  now  navigating  the  said 
Savannah  River. 

2d.  That  said  mortgage,  under  the  facts  stated,  is  valid 
against  the  other  claimants  to  the  said  fund,  who  have  not 
had  actual  notice. 

3d.  That  Uie  affidavit  of  John  Bones,  President  of  the 
Bank  of  Augusta,  is  legal,  though  it  does  not  run  in  the  name 
of  John  Bones,  as  President  of  the  Corporation,  vis :  "  The 
President,  Directors  and  Company  of  the  Bank  of  Augusta." 

4th.  That  the  lien  can  be  enforced,  thoueh  the  affidavit  be 
made  by  the  attorney  at  Law,  or  agent  of  the  plaintiff. 

5tlL»  That  the  said  lien  of  Solomon  C.  White  did  not  bring 
his  oftse  within  the  terms  of  any  of  the  Acts  giving  a  lien 
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upon  steamboats,  and  that  the  judgnnent  in  his  favor  wu  void. 

6th.  That  the  affidavit  of  Wm.  H.  Goodrich  did  not  bring 
his  case  within  any  of  the  Acts  creating  a  lien  upon  steam- 
boats, and  that  the  judgment  in  his  favor  was  void. 

7th.  That  the  affidavit  of  Wm.  Schley  did  not  bring  E«» 
case  within  any  of  the  Acts  creating  a  lien  upon  steamboats^ 
and  that  the  judgment  in  his  favor  was  void. 

8th.  That  a  demand  for  the  payment  of  the  money  made 
upon  the  agent  of  the  owners  of  the  boat,  was  a  demand 
which  was  legal  and  sufficient. 

9th.  1  hat  it  was  sufficient  to  state  in  the  affidavit,  that 
the  boat  upon  which  a  lien  was  claimed  had  arrived  ax  l^eii 
place  of  destination,  without  the  additional  words, '^  to  which 
she  was  freighted.' 

10th.  That  among  the  several  judgments  enforcing  liens 
against  the  boats,  there  is  a  priority  of  lien,  taking  its  date 
from  the  time  when  the  debt  became  due,  and  in  the  case  of 
a  debt  composed  of  several  items  from  the  date  of  the  last 
item. 

11th.  That  where  the  affidavit  sets  forth  that  provisions  or 
wood  were  furnished  to  the  "  Fashion  Line,**  without  sepv 
rating  the  amounts,  or  specifying  the  amounts  furnished  to 
each,  and  judgment  is  rendered  against  the  defendanU  AXi^ 
the  three  boats,  without  any  such  separation  or  apecification 
as  above  stated,  it  cannot  be  enforced. 

•12th.  That  where  the. affidavit  sets  forth  that  provisions, 
&c.,  were  thus  furnished  the  three  boats,  without  a  specifica- 
tion of  the  amount  due  by,  or  furnished  to  each,  and  judg- 
ment is  rendered  against  the  defendant,  and  one  boat^  it  can- 
not be  enforced. 

13th.  That  where  the  provisions,  wood,  &c.,   or  services 
rendered,  are  supplied  to  two  boats  accordiiig  to  the  affiuavit, 
and  judgment  is  rendered  against  the  two,  or    against  one. 
without  any  specification  in  the  proceedings    of  ihe  particn- 
lar  amount  due  from  each,  the  judgment  cannot  be  enforced. 

14 fh.  That  where  the  affidavit  sets  forth  that  the  piovW 
iond,  &c.,  were  supplied  to  the  three  boats,  and  that  one  ha^ 
arrived  at  the  place  of  destination,  the  lien  cannot  he  en- 
forced against  the  three  boats,  and  the  judgment  cnterei 
against  the  three  is  void. 

15th.  That  the  affidavit  of  Charles  Grim,  deposing  thi 
the  defendants,  ^^  owners  of  the  Fashion  Line  of  Steamboat! 
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to-wit :  the  John  A.  Moore,  Colambia,  and  Talomico,  navi- 
gatiDg  and  running  on  the  Savannah  River,  in  said  State, 
are  indebted  to  him  in  the  sum  of  $1,323  00,  for  services 
rendered  bj  this  deponet,  as  a  machinist  and  carpenter  on 
board  the  same,  and  in  running  said  steamboats  during  the 
present  year;  that  said  sum  is  due,  and  has  been  admitted 
by  John  A.  Moore,  the  agent  of  said  owners  ;  that  he  has  de- 
maQded  payment  thereof  from  said  agent  personally,  which 
was  refused ;  and  that  two  of  said  boats,  to-wit :  the  Talo- 
mico and  John  A.  Moore,  are  now  lying  at  one  of  the  wharfs 
io  tbe  city  of  Augusta,  in  said  county,  the  port  or  place  of 
destination,  &c.,''  (judgment  against  two  of  the  boats,)  does 
oot  bring  the  affiant's  case  within  the  Statutes,  and  that  the 
judgment  cannot  be  properly  entered  against  two  of  the 
boats,  TLz:  the  Talomico  and  John  A.  Moore. 

16th.  That  in  another  case,  the  affidavit  of  Charles  Grim, 
deposing  that  the  defendants,  '^  owners  of  the  Fashion  Line, 
to-wit :  the  John  A.  Moore,  Columbia  and  Talomico,  navi- 
gating and  running  on  the  Savannah  River,  in  said  State,  are 
indebted  to  him  in  the  sum  of  $1,323  00,  for  services  ren- 
dered by  this  deponent,  as  a  carpenter  on  board  the  same, 
and  in  running  the  said  boats  during  the  present  year  ;  that 
the  said  sum  is  now  due ;  that  he  has  demanded  the  same 
from  John  A.  Moore,  the  agent  of  said  owners,  personally, 
which  was  refused ;  and  that  one  of  the  said  steamboats,  to- 
wit:  the  Columbia,  is  now  lying  at  one  of  the  wharfs  in  the 
city  of  Augusta,  &c.,"  (judgment  was  rendered  for  the  whole 
9^  against  the  Columbia,)  does  not  bring  the  case  within 
the  Statntes,  and  judgment  cannot  be  taken  in  such  a  case 
against  one  boat. 

17th.  That  the  affidavit  of  James  Hope,  ''  that  the  folio w- 
ii^  negro  slaves,  belonging  to  him,  the  said  James  Hope,  to- 
wit:  Billy  and  Joe,  Bob  and  John,  have  been  employed  on 
the  steamboats  Columbia,  Talomico,  and  John  A.  Moore, 
belonging  to  what  is  usually  known  as  the  '  Fashion  Line,* 
said  steamboats  being  owned  by  Samuel  Moore  and  Thomas 
N.  Philpot,  both  of  said  county,  and  said  steamboats  being 
engaged  in  the  navigation  of  the  Savannah  River ;  that  the 
owners  of  said  steamboats  are  indebted  to  the  said  deponent 
in  the  sum  of  $2,367  67,  besides  interest  on  $1,200  00  of 
said  sum  from  the  10th  day  of  November,  1857,  to  8th  day 
of  November,  1859,  for  servioes  rendered  by  said  slaves  on 
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said  steamboats,  to-wit :  in  the  sum  of  $800  00  for  services 
rendered  by  Billy  and  Joe,  on  said  steamboats,  from  the  10th 
of  November,  1858,  at  the  rate  of  four  hundred  dollars  per 
annum  for  the  services  of  each ;    in  the  sum  of  $178  78  for 
services  rendered  from  the  10th  day  of  November,  1858, 
until  the  1st  day  of  November,  1859,  at  same  rate,  by  same 
slaves,  Billy  and  Joe,  &c. ;    in  the  sum  of  $400  Ck)  for  the 
services  of  the  said  Bob  and  John,  rendered  at  the  rate  of 
two  hundred  dollars  each  per  annum,  from  the  10th  of  No- 
vember, 1^57,  until  the  10th  of  November,  1858,  and  in 
the  sum  of  $388  89  for  services  rendered  by  said  Bob  and 
Johti  at  same  rate  of  $200  00  each  per  annum  from  10th 
Nov.,  1858,  to  1st  Nov.,  1859,  and  that  said  sum  of  $2,867  67 
became  due,  and  payable,  and  within  twelve  months  afterwards 
be  demanded  payment,  by  himself,  of  said  amount,  fcc.,  of 
John  A.  Moore,  the  agent  of  said  owners,  personally,  in  said 
county,  by  whom  payment  was  refused,  fcc. ;  that  one  of  said 
steamboats — the  Columbia — has  arrived  at  its  place  of  desti- 
nation, &c.,"  (judgment  against  the  defendants  and  die  three 
boats,  November  8th,  185§,)  is  not  a  compliance  with  the 
Law,  and  the  judgment  is  not  legal. 

18th.  That  a  similar  affidavit  of  James  Hope,  in  another 
case,  in  which  a  claim  is  set  up  ^^  for  services  rendered  by 
said  slaves,  on  the  said  steamboats,  &c.,  for  and  on  aecount 
of  services  commencing  on  the  10th  day  of  November,  1858^ 
and  ending  1st  day  of  November,  1869,  (to  the  amount  of 
1,167  67  y)  that  within  twelve  months  he  d^-mandei  pay- 
ment himself  of  said  amount,  of  John  A.  Moore,   i^ent  of 
said  owners,   personally,  in  said  county,  by  whom  payment 
of  said  amount  was  refused;  that  two  of  said  steanboats, 
Talomico  and  John  A.  Moore,  have  arrived  at  their  place  of 
destination,  to-wit:  the  city  of  Augusta,  &c.,"   (Novembtf' 
18th,  1859,  judgment  against  the  defendants,  and   tlie  thi 
boats,)  is  not  a  compliance  with  the  Law,  and  the   judgmei 
is  not  legal. 

19th.  That  after  judgment  a  party  cannot  amend  kia  bl 
of  particulars ;  that  the  power  of  the  Oourt  ia  to  distribi 
money,  not  to  amend  judgments. 

To  these  various  decisions  diflerent  parties  excepted* 


E.  Starkes,  Miller  k  Jackson,  John  T.  _ 

William  A.  Walton,  Osorgb  T.  Barnbs,  L.  D.   1»al^ 
BTEDT,  E.  J.  Walker,  far  the  parties. 
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Bji  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

In  the  matter  of  the  distribution  of  the  money  arising  from 
the  sale  of  the  steamboats,  John  A.  Moore,  Columbia  and 
Talomiooy  known  as  the  ^^  Fashion  Line,'*  enraged  in  the 
Bs?igation  of  the  Savannah  River,  the  Court  suomits  the  fol* 
lowiiig  opinioQ  upon  the  points  covered  by  the  various  bills 
of  exceptions : 

1.  We  do  not  think  a  lien  for  negro  hire,  for  negroes  em- 
pbjed  on  steamboats  and  other  water  craft,  on  various  rivers 
in  this  State,  extends  to  the  Savannah  River. 

The  first  Act,  passed  in  1841,  {Cobb' 9  Digesty  426,)  gives 
a  lien  for  wages  due  the  various  employees  on  boats,  for  per- 
wmal  s^rices ;  and  extended  to  the  Gnattahoochee,  the  Al- 
tamiha,  and  the  Ocmulffee  Rivers.  In  1842,  this  Act  was 
BO  amended  as  to  incluoto  the  Savannah  River  within  its  pro- 
TisionB.    {Cobby  428.) 

The  Act  of  1845  extended  the  provisions  of  the  Act  of 
1841  to  Flint  River;  and  it  recites,  that '' whereas,  it  fre- 
quently happens  that  persons  employed  on  steamboats  and 
other  water  craft  on  the  Chattidioochee,  Altamaha,  Oculgee 
and  Flint  Rivers,  are  negroes  and  free  persons  of  color ;  Be 
^  thereforej  further  enacted^  that  whenefver  any  negro,  being 
a  aUve  or  free  person  of  color,  shall  be  employed  as  pilot, 
engineer,  first  or  second  mate,  fireman,  deck  hand,  or  in  any 
other  cspacitY  whatever,  on  all  steamboats  and  other  water 
craft  engaged  in  the  navigation  of  said  rivers,  to- wit :  the 
Chattahoochee,  Altamaha,  Ocmulgee,  and  FUnt  rivers,  that 
tl^  in  all  such  cases,  the  owner,  master,  agent,  attorney  in 
l<aw  or  in  fact,  shall  have  the  like  remedies  for  wages,  &c.'* 
{CMy  429.) 

This  is  the  first  and  only  Act  giving  a  lien  for  negro  hire; 
and  either  by  accident  or  design,  Savannah  River  is  clearly 
ezeloded  from  its  provisions.  If  there  can  be  a  case  where 
the  expression  of  four  rivers  will  exclude  a  fifth,  it  is  this* 
We  dare  not  amend  the  Act,  by  adding  to  it. 

It  is  said  that  these  three  Acts  are  m  pari  materia.  Grant 
it ;  and  make  the  three  constitute  three  separate  sections  of 
tbe  same  Statute,  and  the  same  result  follows. 

2.  We  see  no  defect  or  irregularity  of  the  foreclosure  of 
the  mortgage  to  the  Bank  of  Augusta. 
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3.  By  the  Act  of  1847,  {Cobb^  557,^  the  party  himself,  his 
attorney  or  agent,  may  enforce  the  lien,  provided  against 
steamboats  and  other  water  craft,  and  by  the  same  Act,  s 
demand  made  on  the  owner  of  the  boat,  his  agent  or  attorney 
in  fact,  is  sufficient. 

4.  The  claims  of  Solomon  G.  White  and  William  H.  Good- 
rich were  properly  excluded,  they  beins  for  services  rendered 
in  constructing  the  boat.  There  is  no  lien  given  by  Law  for 
such  indebtedness. 

5.  The  demand  of  William  Schley  is  obnoxious  to  the  ob> 
jection  that  it  does  not  appear  by  his  affidavit  or  in  sny 
other  way,  that  he  was  a  ^^  machinist,"  and  it  is  only  to  m(k 
that  this  preference  is  given — ^not  to  such  as  merely  sell  ma- 
chinery. 

6.  We  concur  in  the  opinion,  that  it  is  sufficient  to  state 
that  the  boat  upon  which  the  lien  is  claimed,  has  arrived  at 
her  place  of  destination,  without  the  additional  words,  "to 
which  she  was  last  freighted,''  in  the  language  of  the  Act  of 
1841. 

7.  Our  opinion  is,  that  the  lien  given  bv  these  various 
Acts  neither  takes'  effect  from  the  time  the  debt  is  due,  cor 
from  the  date  of  the  last  item,  when  the  debt  is  composed  of 
several  items,  but  from  the  date  of  the  judgment. 

8.  We  hold  that  the  mortgage  lien  in  favor  of  the  Bank  of 
Augusta  was  not  lost  or  displaced  by  the  failure  to  hare  it 
recorded  in  the  Custom  House  at  Savannah.    By  the  Istf  of 
the  Act  of  1850,  {Brightly' $  Diffest,  1888,)  it  is  declared, 
that  *^  no  bill  of  sale,  mortgage,  hypothecation  or  convey- 
ance of  any  vessel  of  the  United  States,  shall  be  valid  against 
any  person  other  than  the  grantor,  or  mortgager,  his  hem 
and  devisees,  and  persons  having  actual  notice  thereof,  un- 
less such  bill  of  sale,  mortgage,  hypothecation  or  conveyaxice 
be  recorded  in  the  office  of  the  Collector  of  Customs  wli^Te 
such  vessel  was  registered  or  enrolled/' 

This  lien  had  been  created  and  recorded  in  the  ClerVs 
Office  of  the  Superior  Court  of  Richmond  county,  which  was 
notice  to  all  the  citizens  of  Georgia,  if  not  to  all  the  -worlds, 
long  before  this  vessel  was  enrolled  at  Savannah.  This  is  a 
conflict  between  domestic  creditors — our  own  citiBeos-— .and 
growing  out  of,  and  connected  with,  our  own  interxkal  com- 
merce.    True,  from  the  time  she  was  enrolled,   the   John 

Moore  was  in  a  condition  to  engage  in  the  coasting   tradf 
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North  or  Soutk,  from  New  Orleans  to  Boston.  She  neyer, 
in  poiat  of  fact,  however,  left  oar  own  waters.  This  is  no 
conflict  between  foreign  creditors  and  our  own  citisens,  but 
between  our  own  citizeDs,  whose  rights  were  fixed  by  the  reg* 
istrauon  of  the  Bank  mortgage  in  Richmond  county,  before 
the  enrollment  of  the  vessel  in  the  Custom  House  at  Savan- 
nah. Nor  could  liens  thus  acquired  be  divested  by  that  ex 
poit  fact.  Otherwise,  a  wide  door  would  be  opened  to  the 
perpetration  of  the  grossest  frauds. 

9.  The  Act  gives  a  lien  for  "wood  and  provisions" — not 
for  *^  supplies.*'  Supplies  is  provided  for  under  the  Act  of 
1842,  furnished  to  steam  saw-mills  only,  and  not  to  steam- 
boats. 

10.  The  next  point  to  decide  in  this  litigation  is,  whether 
any  or  all  the  liens  provided,  by  this  class  of  legislation  is  to 
cover  all  the  boats  belonging  to  a  company,  or  is  to  be  re- 
stricted to  a  particular  boat :  The  Legislature  seems  to  have 
supposed  that  there  could  be  bat  one  boat  belonging  to  an  in- 
dividual or  a  company,  whereas  the  fact  is  notorious  that  all 
the  boats  navigating  the  Savannah  River  at  the  date  of  these 
several  Acts  were  joint-stock  boats.  The  Fashion  Line  is  in 
this  category. 

To  hold  that  the  vendor  of  provisions,  which  are  sent  to  a 
common  depot  or  ware-house  to  be  distributed  out  to  the  sev- 
eral boats,  as  their  necessities  may  demand,  shall  keep  a  sep- 
arate account  against  eaehy  is  impossible.  True,  in  some  in- 
stances this  might  be  done ;  in  others,  it  could  not.  More- 
over, there  is  no  reason  why  it  should.  Every  service  render* 
ed  and  everything  furnished  accrues  to  the  benefit  of  the  Com- 
pany generally,  immaterial  upon  which  boat  it  is  done. 

After  much  reflection,  our  conclusion  is,  that  any  one  hav- 
ing a  claim  falling  within  the  Statutes,  may  foreclose  against 
all  the  boats ;  and  this  he  may  do  at  the  same  time,  provided 
they  all  have  reached  their  destination,  or  at  different  thnes, 
as  they  may  severally  arrive.  A  foreclomire  against  any 
one  or  two  of  the  three  is  good ;  but  then  the  creditor  is  re- 
stricted to  the  fund  arising  from  the  sale  of  the  boat  or  boats 
against  which  his  judgment  has  been  entered  up* 

The  question  as  to  the  equitable  distribution  of  the  money 
in  Court,  in  this  ease,  has  not  been  brought  up  for  the  judg- 
ment of  this  Court,  and  we  know  not  that  it  was  expected 
that  we  ahoiild  express  any  opinion  respeeting  it.    As  it  may 
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save  further  litigatioD,  we  woald  suggest,  that  it  wiU  depend 
more  upon  general  principles,  than  anything  special  is  tbe 
Acts  we  hare  been  reviewing.  Some  rule  must  be  adopted 
which  will  protect  the  mortgage  lien  until  the  other  fond  '» 
exhausted.  For  the  balance  respectively  due  the  specifie 
lien  creditors  whose  claims  are  valid,  will  be  entitled  to  come 
in  upon  the  proceeds  of  the  John  A.  Moore. 


FOSTER  M.  JENKINS  AND  BELT. 

1.  Before  tbe  testimony  of  •  witness,  as  to  tbe  identity  of  kand^wntinf.  «■• 
go  to  the  Jury,  the  witness  roust  express  what  amounts  to  an  opiniofi,  ose 
way  or  the  other,  at  tbe  time  when  he  is  testifying,  under  the circumttiooei 
then  existing. 

2.  If  error  has  been  committed  by  the  Judge  in  putting  tbe  case  before  ^ 
Jury,  he  ought  to  grant  a  new  hearing,  when  there  was  evidence  enough  lo 
support  a  different  verdict. 

Action  on  Notes.      Decision  by  Judge  Holt,  at  April 
Term,  1860,  of  Jefferson  Superior  Court. 

This  was  an  action  in  the  short  form,  upon  two  prouuBSory 
potes,  purporting  to  have  been  executed  bj  defendant's  nt- 
testate.  The  pleas  were  the  general  issue,  non  tA  fadMJ^ 
and  failure  of  consideration.  The  Jury  haying  rendered  t 
verdict  in  favor  of  plaintiff,  the  defendants  moved  the  Gouit 
for  a  new  trial,  upon  the  following  grounds: 

1st.  Because  the  verdict  is  contrary  to  the  evidence. 

2d.  Because  it  is  contrary  to  the  weisht  of  evidence. 

3d.  Because  it  is  decidedly  and  stnmgly  against  the  weigltt 
of  evidence. 

4th.  Because  the  Court  erred  in  admitting  the  evidence  of 
George  Ouyler  to  the  Jury  against  defendant's  objection,  and 
witness  not  answering  that  he  believed  the  8ig;nntnres  to  be 
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the  signatures  of  said  (defendant's  intestate)  Patrick  B.  Con- 
nelly.' 

5th.  Because  the  Conrt  erred  in  forcing  defendant  to  send 
to  the  Jury  the  letters  attached  by  Robert  Phiniiy  to  his  an- 
swera  to  interrogatories  taken  oat  for  him  by  plaintiff  and  of- 
fered  (without  letters)  by  said  defendants,  said  Court  reject- 
ing the  said  eTidence  without  defendants  sent  them  with  it  to 
the  Jury. 

bth.  Beeaose  the  Court  erred  iu  charging  the  Jury,  that  , 
if  they  found  said  notes  to  have  been  given  to  said  plaintiff 
bv  uid  Connelly  for  and  in  settlement  of  the  legacy,  by  the 
Vfill  of  Thomas  Street  to  the  plaintiff's  wife,  the  said  con- 
sideration was  sufficient,  and  said  defendants  estopped  from 
deDjiog  the  consideration  thereof. 

Ttb.  Becanse  the  Court  charged,  "  That  if  the  Botes  sued 
on  ire  for  value  received,  they  import  a  consideration,  and, 
nnder  the  plea  of  failure  of  consideration,  the  defendants, 
relying  upon  that  plea,  must  substantiate  it  by  proof,  which 
proof  Biaet  show  what  the  consideration  is,  and  in  what,  and 
to  vfaat  extent  there  is  a  failure,"  as  requested  by  the  plain- 
tiff in  writing. 

The  Court  below  granted  a  new  trial  apon  the  fourth 
gToond  alone,  not  expressing  an  opinion  npon  any  other. 
The  facts  upon  which  the  fifth,  sixth  and  seventh  grounds  are 
based,  are  not  certified  to  this  Court. 

Tbe  plaintiff  excepts  to  this  decision,  because,  as  is  al- 
leged, the  testimony  of  Cuyler  was  properly  admitted,  and 
becsQee,  even  without  the  testimony  of  Cuyler,  there  was  suf- 
Gceol  evidence  to  entitle  him  to  the  verdict. 

A.  R.  Wright,  represented  by  J.  S.  Hook,  for  plain 
in  error. 

John  T.  Shewhake,  for  defendant  in  error. 

Sn  tie  ourt. — Stephens,  J,,  delivering  the  opinion. 

1.  The  Judge  granted  a  new  trial  in  this  case  upon  '■ 
ground  that  he  had  improperly  admitted  in  evidence  the  ■ 
position  of  Mr.  George  Cuyler,  Cashier  of  the  Central  B 
Road  Bank.  His  testimony  docs  not  express  a  belief  exi 
ing  at  the  time  when  his  answers  were  given,  that  the  sigi 
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tures  were  genuine  ;  bnt  he  says  that  if  the  notes  had  been 
presented  to  him  at  Bank,  he  thinks  he  would  have  paid 
them.  The  fair  construction  of  this  is,  that  he  would  haye 
paid  them  if  they  had  been  presented  without  any  notice  that 
their  genuineness  was  contested.  Would  he  have  paid  them 
with  notice  of  such  a  contest?  He  does  not  say,  and  that 
is  the  fatal  omission  in  his  statement.  I  was  inclined  to  the 
opinion  that  his  statement,  as  it  stands,  ought  to  haye  gone 

.  to  the  Jury  for  what  it  was  worth ;  but  my  colleagues  insist- 
ed upon  a  stricter  rule,  and  I  do  not  know  but  that  theirs  is 
the  better  opinion.     Proof  of  hand- writing  is,  in  its  nature. 

^  the  identification  of  an  acquaintance,  and  the  lineaments 
should  be  strong  enough  to  enable  the  witness  to  pronounce 
in  favor  of  the  identity,   against  all  the  opposing  circnm* 
stances.     If  his  opinion  does  not  come  up  to  this  standard, 
can  he  be  said  to  have  an  opinion  at  all  ?      He  nught  or 
would  think  the  writing  101)6  his  old  acquaintance's  under  cer- 
tain circumstances,  but  the  question  is.  Does  he  think  so, 
under  the  circumstances  as  they  exist  when  he  is  ginng  his 
opinion?    The  strength  of  this  view  is,  that  while  the  witness 
may  have  a  strong  or  a  feeble  opinion,  yet,  he  must  express 
what  amounts  to  an  opinion  one  way  or  the  other,  else  he 
furnishes  nothing  which  can  enlighten  the  Jury.     It  is  wor- 
thy of  remark,  that  a  large  portion  of  the  evidence  on  either 
side  in  this  case,  fails  to  come  up  to  this  standard. 

2.  But  we  are  asked  to  affirm  the  verdict  in  this  case  br 
reversing  the  judgment  granting  a  new  trial,  upon  the  ground 
that  the  evidence  in  support  of  it  (aside  from  Ouyler's  testi- 
mony) is  so  strong  that  a  different  verdict  could  not  stand* 
and  that  it  is  but  useless  delay  and  expense  to  have  a  new 
hearing  which  could  produce  no  different  final  result.  Ihe 
ground  is  a  good  one,  if  it  were  applicable  to  the  case,  bat 
we  cannot  say,  in  the  conflict  of  evidence  which  we  have 
here,  that  a  different  verdict  could  not  stand. 

Judgment  affirmed. 
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HUNTER,  Endorser,  v$.  ROBERTSON  AND  ROBERT- 
SON. 

I.  A  jtayinent  by  the  priocipal  or  maker  of  a  promissory  note,  before  barred 
by  the  Statute,  does  not  constitute  a  new  point  for  the  running  of  the  Stat- 
me  of  Limitations  as  against  the  indoraer  or  surety,  unless  such  indorscr 
or  surety  be  a  party  to  such  payment. 

Certiorari.  Tried  before  Judge  Flemimg,  in  Chatham,  on 
14th  May,  1859. 

Hbnby  Williams,  for  plaintiff  in  error. 

Wabb,  Jackson  &  Jonss,  for  defendant  in  error. 

By  the  Court. — ^Lyon,  J.,  delivering  the  opinion. 

George  Robertson  and  another,  as  the  executors  of  Wil- 
liam BoDertson,  brought  suit  in  the  City  Court  of  Savannah 
against  James  Hunter,  as  the  indorser  of  a  promissory  note, 
of  which  the  following  is  a  copy  : 

"  Savannah,  January  13,  1851. 
"$200. 

^'  On  the  first  day  of  January,  1852,  I  promise  to  pay 
James  Hunter,  or  order,  two  hundred  dollars,  for  value  re- 
eeived. 

(Signed)  '*  JOHN  C.  HUNTER.  . 

"Indorsed,  Jamsf  Hunter.'* 

On  the  5th  January,  1853,  the  maker  paid  twenty  dollars 
OD  account  of  interest  on  said  note,  without  the  knowledge 
of  the  indorser,  James  Hunter,  who  had  indorsed  the  note 
for  the  accommodation  of  John  C.  Hunter.  The  suit  was 
commenced  on  the  5th  of  April,  1858.  To  that  suit,  the  de- 
fendant plead  the  Statute  of  Limitations  as  a  defense.  The 
Jadge  of  the  City  Court,  on  the  trial  of  the  case,  held  that 
tile  payment  made  by  the  maker  on  the  5th  January,  1853, 
took  the  case  out  of  the  Statute,  not  only  as  against  the  ma- 
ker, bat  as  to  the  defendant,  the  indorser ;  that  that  payment, 
^  an  acknowledgment  of  the  subsistence  of  the  debt  at  that 
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time,  constitated  a  new  point  from  which  the  Statute  begaik 
to  ran,  and  that  the  statutory  bar  would  not  attach  until  lix 
years  from  that  time.  This  judgment  having  been  referred 
to  the  decision  of  the  Superior  Court  of  Chatham,  as  by  cer- 
tiorari, was  affirmed  by  that  Court,  to  which  the  defendant 
excepted. 

Is  it  true  that  a  payment  by  a  maker,  and  before  the  stat- 
utory bar  has  attached  to  the  debt,  is  sufficient  to  tske  tbc 
case  out  of  the  Statute,  as  to  the  indorser,  and  constitute  a 
new  starting  point  for  the  Statute,  as  to  him  ?    That  it  is 
true  as  to  a  joint  obligor,  has  been  well  settled  by  this  Court 
Cox  V8*  Bailey  J  9  (7a.,  467.     In  the  latter  case,  the  correct- 
ness of  the  principle,  even  as  to  joint  contractors  and  ft^- 
ners,  was  gravely  doubted  by  this  Court;  but  as  the  queatiou 
was  no  longer  open,  but  an  adjudicated  one,  the  principle 
was  adhered  to,  although  a  contrary  holding  would  have  b^i^ 
the  better  policy.     The  reason  for  the  principle  is,  that,  as 
between  joint  contractors  or  obligors  and  partners,  there  is 
a  community  of  interest  in  that  particular  business,  that  what 
affects  one,  affects  the  whole ;  that  the  act  of  one  is  die  act 
of  all ;  that  is,  he  is,  in  that  matter,  considered  as  the  agent 
of  the  other  partners.     But  can  that  be  true  as  to  indorsersl' 
We  think  not.     The  contract  of  the  indorser  is  a  new  and  in- 
dependent one  to  that  of  the  maker.'    Story  on  Praminifry 
Notea^  §185.     While  there  is,  to  a  certain  extent,  a  privity 
between  them,  there  is  not  a  community  of  interest,  in  ail 
respects.     The  indorser  is  bound  to  the  extent  of  hia  con- 
tract, and  according  to  its  term-  ;  that  which  will  discharge 
an  indorser  will  not  always  discharge  a  joint  obligor.    The 
contract  of  the  indorser,  under  our  Statute,  is  as  surety  for 
the  maker;  is  accessory  to  his  contract,  and  coextensive  ^ith 
it,  but  that  is  the  contract  simply  to  which  the  indorser  ac 
cedes,  if  there  be  a  new  contract,  a  new  undertaking,  or  an^ 
change  in  the  old  one,  the  liability  of  the  secarity,  or,  as  it 
this  case,  the  indorser  is  eone ;  not  so  with  the  joint  obligot 
his  liability  continues  until  the  debt  is  paid.      If  there  be 
change  in  the  contract,  he  is  supposed  to  assent  to  it,  becad 
of  his  common  interest  in  the  consideration    and  advantage 
of  the  contract.    The  security  or  indorser,  on  the  other  hm 
stands  on  his  contract  as  such.      Any  modifieation  of  ' 
whether  to  his  interest  or  against  it,  works  his  complete  4 
charge,  unless  he  agrees  to  it.  i 


SAVANNAH,  JANUARY  TERM,  1860.        481 


Hooter  vm,  Boberttoo  aod  Robertooo. 


Tbe  Iheorj  of  the  principle,  as  decided  by  Lord  Mansfield, 
in  WhiteofaA  V9,  Whitina^  Doug.^  652,  and  which  case  the 
Coarts  in  Georgia  and  elsewhere,  recognizing  this  principle, 
hare  bat  followed,  goes,  according  to  my  understanding,  not 
onlj  <m  the  idea  that  the  debt  is  a  subsisting  one,  but  that 
he,  the  obligor,  making  the  payment,  will  pay  the  whole  debt, 
and  the  Statute  runs  no  longer  against  the  old  promise,  but 
only  against  this  new  promise.    If  I  am  right  in  this,  how  can 
the  indorser  be  affected  by  such  new  promise,  to  which  he 
ir«0  no  party  and  did  not  assent  thereto?    How  can  his  orig- 
inal promise  or  contract  be  extended  without  his  concurrence  ? 
It  cukuoi  be  on  principle.     But  again :    If  the  principle  is 
wrong  when  applied  to  joint  makers — and  there  is  no  doubt 
ifl  mj  jDJnd  but  that  it  is — shall  we  extend  it  to  an  indorser 
on  the  same  fallacious  reasons  ?     We  think  not ;    because, 
when  it  is  attempted  to  be  applied  to  an  indorser  or  surety, 
another  and  more  important  principle  will  be  violated ;  that 
^  the  Mtrict  right  of  such  indorser  or  surety  to  stand  upon, 
uid  be  bound  by,  his  contract,  to  the  extent,  and  in  the  man- 
ner only  as  he  made  it. 

For  Uiese  reaaons,  the  judgment  of  the  Court  below  must 
be  re?ened,  it  being  the  opinion  of  this  Court  that  a  pay- 
ioeot  by  the  principal  or  maker  of  a  promissory  note  does 
not  eonstitute  a  new  starting  point  for  the  Statute  of  Limi- 
M'oDs  as  against  the  indorser  or  surety,  unless  the  surety 
or  indorser  is  a  party  to  such  payment,  and  that  the  plea  of 
the  Suuxte  of  liimitations  constituted  a  complete  bar  to  the 
^vise  of  action  as  against  the  indorser. 
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LUFBURROW  vs.  HENDERSON. 

I 
t 

1;  When  a  written  agreement  statea  a  coBsideratton  in  general  temt.  ti» 
competent  to  ahow  by  paroi  the  partksulara  indaded  in  the  genertldeterip* 
t ion.  in  order  to  ahow  that  there  haa  been  a  failure  of  conaideratioB  tadtte 
extent  of  it. 

3.  The  doctrine  of  rtcoupmtnt  ia  but  an  improvement  upon  the  old  doctrine  ot 
failure  of  consideration.  It  looks  through  the  whole  contract  treatisg  it  u 
an  eotiretyi  and  regarding  the  things  done  and  stipulated  to  be  dooeooetcb 
side,  as  the  consideration  for  the  things  done  and  stipulated  to  be  done  oi 
the  other ;  and  when  a  plaintiff* seeks  redress  for  the  breach  of  the  stipuli- 
tions  in  his  favor,  it  sum$  up  the  grievances  on  each  side.  atrtkeftahalaM«< 
and  gives  him  a  judgment  for  only  aucfa  dffferenee  aa  OMiy  be  fiNtad  ia  ki» 
flmvor. 

Complaint,  in  Chatham  Superior  Court.      Tried  befoie 
Judge  f'LBtfiNa,  at  May  Term,  1859. 

This  was  an  action  by  the  defendant  in  error  againBt  ^ 
plaintiff  in  error,  on  three  promissory  notes,  which  he  reid 
in  evidence,  and  closed.     The  defendant  then  read  in  e^i* 
dence  a  paper  executed  by  the  plaintiff,  acknowled^g  the 
reception  of  these  notes,  together  with  several  othets  el^ 
cuted  by  the  defendant  at  the  same  time,  and  then  staled  die 
occasion  of  their  being  given,  in  these  words :   *'*'  deceived 
for  my  intereAt  in  the  firm  of  Henderson  &  Lufbturrow,  em* 
bracing  all  thingSy  in  return  for  which  I  pledge  myself  not 
to  enter  into  opposition  to  the  above  O.  H.  L.   (the  defend- 
ant) in  his  present  business,  this  binding  me   solely  to  the 
city  of  Savannah,  any  business  transacted   by  me  in  an; 
other  place  not  to  be  considered  as  conflicting  in  any  wij 
with  his  interests." 

Defendant  then  offered  to  prove  by Kent,  in  support 

of  his  pleas  of  failure  of  consideration,  that  the  consideri^ioD 
of  the  three  notes  was  the  contract  on  the  part  of  the  p)^ 
tiff  not  to  enter  into  an  opposition  business,  and  that  ib^ 
consideration  had  failed.  On  objection,  the  Judge  excluded 
the  evidence,  and  the  defendant  excepted,  and  assigns  enor 
thereon.  The  defendant  then  offered  to  prove  that  the  wordb 
<*all  things**  in  said  instrument  included,  among  other  ceft 
siderations  of  value,  the  stand  and  ^ood-will  of  the  bu^ioei 
in  which  plaintiff  and  defendant  had  been  engaged,  and  whid 
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plaintiff  had  sold  to  defendaat  as  aforesaid,  and  that  the  sola 
consideration  of  these  particular  three  notes,  was  the  said 
stand  and  good-will.  On  objection,  the  Court  rejected  th^ 
er.dence.  The  defendaut  excepted,  and  now  assigns  t^ 
ruljQg  as  error.  I 

Norwood,  Wilson  &  Lester,  for  plaintiiF  in  error. 

Lloyd  &  Owens,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 


I 
I 


The  oolj  reason  stated  in  the  bill  of  exceptions  for  the 
rejec  ion  of  the  proposed  evidence,  is,  that  the  effect  of  it 
would  be  to  alter  and  add  to  the  written  agreement.     This 
reason  «q)plies  only  to  so  much  of  the  evidence  as  went  to  show 
a  verbal  contract  apportioning  to  these  particular  three  noteS) 
as  their  special  and  peculiar  consideration,  a  certain  part  of 
that  which  the  writing  states  as  the  general  consideration  o( 
all  the  notes.     That  part  of  the  evidence  was  properly  re- 
jecied,  but  there  was  another  portion  which  went  to  show^ 
not  a  contract,  but  material  uicts.     The  writing  evidences 
that  Henderson  had  sold  to  Luf  burrow  his  interest  in  their 
commoD  business,  embracing  ''all  things."     What  were  ''all 
things,"  or  what  was  any  one  of  ihem  r     The  writing  given 
no  information  on  the  point,  and  if  the  particulars,  Aot  of 
the  contract,  but  of  the  property  which  falls  within  the  terms 
of  the  contract,  cannot  De  shown  by  parol  proof,  then  thi^ 
itii^trument  and  all  other  instruments  which  convey  by  termq 
of  general  description,  are  not  worth  the  paper  on  whioh  they 
are  written.     They  are  snares,  and  not  contracts;   for  while 
they  prove  nothing  themselves,  they  yet  withhold  the  party 
who  takes  them  from  proving  anything  by  other  means. 
^'  All  things'*  were  the  consideration  of  all  the  notes,  and  the 
Jorj  had  to  inquire  of  what  these  things  consisted,  wha^ 
ones  of  them  had  failed,  and  what  was  the  proportionate 
value  of  such  as  had  failed.     Whether  or  not  there  was  a 
business  stand  and  run  of  custom  amounting  to  an  item  of 
value,  and  if  so,  what  proportion  that  item  bore  in  value  t^ 
the  other  items  composing  the  general  consideration^  wer0 
matters  to  be  ascertained  in  arriving  at  any  conclusion  as  iq 
a  failure  of  consideration  and  the  extent  of  it,  and  matters 
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io  be  proven  by  anybody  who  knew  the  facts,  or  by  the  ac- 
knowledgments of  Henderson.  If  he  had  said  that  the  stani 
Iknd  ran  of  custom  was  worth  three  thousand  dollars,  and  bad 
treated  it  as  worth  so  much,  those  were  proper  facta  to  go  to 
tlie  Jury  against  him,  not  as  showing  a  contract  to  itniniin, 
but  as  any  other  piece  of  evidence,  to  assist  the  Jury  in  arriv- 
ing at  the  true  proportionate  value  of  that  item  in  tbe  con- 
aideration.  But'  surely  the  reason  given,  (that  the  evidence 
would  alter  or  add  to  the  written  agreement,)  cannot  apply 
Io  that  part  which  went  to  show  that  Henderson  had  violated 
his  written  agreement,  by  setting  up  an  opposition  business 
in  Savannah. 

2.  It  was  attempted  in  the  argument  to  justify  the  excW 
ripn  of  this  last  named  evidence  and  all  the  rest  of  it,  upon 
tli9  ground  that  the  defendant  cannot  avail  himself  of  ibese 
fttots  as  a  defense  to  this  action,  but  must  bring  an  action 
rf  his  own  for  a  breach  of  the  agreement  by  the  plaintiff. 
Cases  there  are  which  support  such  an  idea,  but  they  are 
outweighed  by  the  strong  reasons  which  have  embodied  them- 
ielves  in  the  comparatively  modern  doctrine  of  recoupmetd^ 
which  is  but  a  liberal  and  beneficent  improvement  upon  the 
old  doctrine  of  failure  of  consideration.     It  looks  throngb 
the  whole  contract,  treating  it  as  an  entirety,  and  treating 
tlie  things  done,  and  stipulated  to  be  done  on  each  side,  as 
the  consideration  for  the  things  done,  and  stipulated  to  be 
done,  on  the  other.     When  either  party  seeks  redress  for  the 
breach  of  stipulations  in  his  favor,  it  sums  up  the  grievances 
on  each  side,  instead  of  the  plaintiff's  side  only,  stnVos  a 
balance,  and  gives  the  difference  to  the  plaintiff,  if  it  is  in 
his  favor.     It  has  not  yet  been  carried  so  far   as  to  g^ve  the 
defendant  the  difference  which  may  be  found  in  his  favor,  b^ 
eause  he  has  not  sued^  and  the  Statute  of  Set>off  does  noi 
apply  to  such  a  case.     The  Statute  ought  to  be  made  to  ap- 
ply, and  then  the  doctrine  would  be  complete  in  its  symmetry 
and  in  its  Equity.    The  statement  of  it  commends  it  to  every 
lover  of  Justice.     The  defendant  in  the  case  before  us  only 
asked  that  the  plaintiff's  stipulation  to  refrain   from  opposi- 
tion to  him,  might  be  valued  by  evidence,  including  the  plain- 
tiff's  own  assertions  upon  the  point,  and  that  be  might  W 
allowed  for  the  breach  of  it,  a  proportional   abatement  from 
his  stipulation  to  pay  the  notes.     We  think  he  was  entUlti 
Id  his  demand. 

Jndgmeiit  reversed. 
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TOMPKINS  ««.  THE  FEMALE  COLLEGE. 

1.  However  enrooeoas  a  prcxjeeding  may  be,  aiill,  if  ii  re»ull8  rightly,  and  will 
be  a  i>ar  to  any  Aiture  litigaiion,  it  will  not  be  disturbed. 

Action  to  subject  Trust  Property,  in  Columbia  Superiot 
Court.  •  Decision  by  Judge  Holt,  at  March  Term,  1860.    ' 

Thia  was  a  Common  Law  suit,  brought  by  the  Georgia 
Female  College  against  Sarah  Tompkins,  seeking  to  subject 
ker  trust  estate  to  the  payment  of  a  debt  contracted  by  her. 

The  plaintiffs  offered  evidence,  showing  that  Sarah  Tomp- 
b'ns  placed  her  two  daughters  at  the  Georgia  Female  College 
atthe  time,  and  for  the  length  of  time,  specified  in  the  bm 
of  particulars  attached  to  the  pleadings,  and  that  the  several 
items  charged  in  the  bill  of  particulars  were  correct.     Plain- 
tff  8  counsel  put  in  evidence  a  note  given  by  Sarah  Thomp- 
kins  for  the  full  amount  of  said  bill  of  particulars,  to  the 
Georgia  Female  College,  in  'settlement  of  said  account.     A 
letter  was  put  in  evidence  from  Sarah  Tompkins,  admitting 
tbe  correctuess  of  the  claim,  and  promising  to  pay  the  amount. 
The  statements  made  in  the  pleadings,  in  reference  to  a  trust 
deed,  conyeying  certain  negroes  and  real  estate  to  Sarah 
Tompkins,  froni  John  Tompkins,  she  being  then  a  widow, 
during  her  natural  life,  and  at  her  death  to  the  children  she 
then  had,  were  admitted  to  be  true.     And  that  subsequently 
she  intermarried  with  Frank  Tompkins,  and  entered  into  an 
^te-nuptial  agreement,  by  which  all  the  property  named  in 
^d  deed  was  placed  in  the  hands  of  Charles  U.   Hill,  as 
trustee,  freed  from  the  management  or  control  of  said  Frank 
Tompkins.     It  was  further  admitted,  that  Charles  H.  Hill, 
the  said  trustee,  died  long  since,  and  that  no  new  trustee  had 
^n  appointed,  at  the  commencement  of  said  suit,  and  that 
Sarah  Tompkins  held  and  managed  the  said  property  herself. 
It  was  farther  admitted,  that  she  had  six  children  by  her  first 
husband,  who  were  interested  in  this  property,  and  that  Su- 
•*n,  one  of  the  children  for  whom  the  account  was  contracted, 
vas  the  issue  of  her  second  marriage,  and  not  interested  in 
^  property.     The  plaintiff  having  closed  bis  case,  the  de- 
fendant's counsel  asked  the  Court  to  charge — 
1st.  That  unless  the  credit  in  this  case  was  given  to  the 
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trust  cAtate-^ani]  there  is  evidence  to  show  that  at  the  time 
tlie  girls  were  placed  in  eollege,  that  the  trust  esrate  vu 
pledged  by  Sarah  Tompkins — they  cannot  recover  from  the 
trui^t  estate,  but  must  look  to  her  individually  for  paymeflt. 

2d.  That  if  they  took  her  individual  note,  after  the  debt     • 
had  been  contracted,  in  pursuance  of  the  agreement,  vUl 
•he  alone  was  responsible,  having  no  knowledge  of  the  trust 
estate,  the  trust  estate  is  not  liable. 

8d.  That  in  order  to  make  a  tru^t  estate  liable,  the  debt 
must  not  only  be  contracted  on  the  credit  of  the  trust  estate, 
but  must  be  for  the  benefit  of  the  trust  estate,  or  the  support 
of  the  ce%tui  que  trusts,  and  should  be  necessary  and  proper 
for  their  support,  due  regard  being  had  to  the  condition  and 
tcircumstances  of  the  cestui  que  trust. 
\    4th.  That  the  articles  charged  in  the  bill  of  particnlvB 
are  not  such  necessaries  as  are  contemplated  by  Law,  doe 
regard  being  had  to  the  interest  and  support  of  tlie  ol'bet 
children  interested  in  the  estate. 

i  5th.  That  Susan,  one  of  the  children  for  whose  beiie&\ 
A  part  of  this  debt  was  contracted,  is  the  issue  by  the  second 
marriage,  and  no  way  interested  in  this  trust  e8ta;te,  andtUt 
the  trust  estate  cannot  be  bound  in  any  way  for  the  debt  con- 
tracted on  her  account. 

All  of  which  reouests  to  charge  the  presiding  Judge  re- 
fused, and  chargea  the  Jury,  that  Sarah  Tompkins,  l>eing 
the  life-tenant,  can  dispose  of  the  income  of  the  property  as 
she  sees  fit,  and  that  she  is  bound  to  educate  her  children, 
whether  they  are  interested  in  this  property  or  not;  that  a 
collegiate  eaucation  is  necessary  and  proper  for   girls  in  tbt 
present  condition  of  society ;  and  that  as  she  contracted  ^ 
their  education  at  the  Georda  Female  College,   she  is  bound 
io  answer  for  the  debt  out  of  her  life-estate,  and  that  the  Jur; 
CfSL  find  a  verdict  upon  which  a  judgment  can  be  entered,  se- 
questering the  property  until  its  hire  shall  liquidate  ihe  debt. 

To  all  of  which  charges  and  refusals  to  charge,  defendant'^ 
oonnsel  excepted,  during  said  hearing  of  said  cause,  then  in 
Court,  and  now  here,  and  insist  that  the  Court  erred  in  ^^ 
fusing  to  charge  as  requested  by  defendant's  counsel,  andifi 
charging  as  above  alleged. 

The  ^ry  returned  a  verdict  commanding  the  propeftT  t^ 
be  taken  in  hand  bv  the  Sheriif,  and  hired  out  until  the  siii 
debt  should  be  paid.  < 
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.  WUch  finding  of  the  Jarj,  (iefendaot's  coun^^el  iu  tt^i  '^ 
codtnry  to  Law  and  evidence,  and  excep  .^  for  error. 

The  Judge  prefliduiRin  the  Court  belo^  addd  the  following 
slatement  to  the  bill  ox  exception» : 

INSTRUCTIONS  OF  THE  COUET. 

That  Sarah  Tompkins,  as  life-tenant,  could  charge  the  e^ 
tste  for  what  WH8  necessary  for  her  or  for  the  estite;  that 
as  mother,  she  was  equally  under  obligations  to  provide  for 
the  education  of  all  her  children,  whether  interested  in  ih» 
remainder  or  not ;  that  it  was  hers  to  determine  the  kind  oi 
education  she  could  give  her  children,  and  that  if  she  com- 
mitted a  mistake  in  that  matt€[r,  and  gave  one  not  suited  to 
her  condition  in  life,  her  blunder  cannot  affect  the  right  of 
thode  she  may  have  employed  for  that  purpo.se. 

L.  D.  Lallerstedt,  for  plaintiff  in  error. 

John  H.  Hall,  contra. 

By  the  (7(mr^.—* LUMPKIN.  J.,  d<^liveiiug  the  opini-  *• 

The  whole  proceeding  in  this  case  wa«  wrong.  The  c<nt  e 
of  action  doea  not  fall  within  the  Act  of  1856,  allowing  »At 
ertates  to  be  sued  at  Law,  and  consequently  could  not  He 
properly  enforced  under  it. 

The  facte  in  this  case  are  briefly  these:  Mrs.  Sarah  Toujp- 
kius,  while  %  widows  had  certain  property  ^iven  to  htr  /or 
life,  with  remainder  to  her  children.  Being  about  to  marry. 
Ag&in,  she  settled  her  life-estate  to  her  separate  use,  wi  h  re- 
i&aiuder  to  her  children,  from  whom,  of  course,  it  could  not 
^  lakea  or  diverted,  and  over  which  she.  had  no  di^po»itorjf» 
power  by  deed  or  otherwise.  Her  second  husband  abandoned 
the  country  and  has  gone  to  parts  unknown.  She  pi  ces  ^\ 
daughter  of  the  second  marriage  at  the  Female  College  i\X 
Madisofly  to  be  educated.  This  of  course  is  no  trust  debt, 
bat  the  individual  contract  of  Mrs.  Tompkins,  for  which  her 
Jife-estate  in  the  property  settled  upon  herself  would  he 
hound,  and  for  which  an  action  would  be  against  ht  r,  her 
hnsband  having  abandoned  the  country ;  and  bv  the  verdict 
of  the  ^ury,  the  thing  works  out  precise]jr  in  this  vy^^y,  aQd. 


469     .      SUPREME  COURT  0^  aEOR<}tA. 

DohaoDon  vs.  Jones* 

: i 

if  It  be  true  that  **  all  is  well  that  ends  well/"  why  shodd 
the  finding  be  disturbed  ? 

'  True,  the  judgment  is  not  in  confbrmitT  with  the  absolute 
verdict,  neither  is  it  in  accordance  with  the  Statute  of  1856. 
It  directs  the  life-estate  to  be  sold  yearly,  until  the  debt  is 
Mtisfied,  instead  of  directing  it  to  be  sold  in  »oUdo,  Bat  ss 
the  defendant  is  not  hu)rt  by  this  modification  in  her  favor, 
she  should  not  be  allowed  to  take  advantage  of  the  error. 
t\\e  only  doubt  is,  whether  a  satisfaction  under  this  trustee 

Proceeding  would  bar  another  action  institiited  against  Mrs. 
'ompkins  individually  ?    We  hold  that  it  would. 


BOHANNON  m.  JONES. 

1«  When  ooe,  who  ia  Sheriff,  has  bean  oompelled  to  pay  off  an  exeeatioa.  aad 
the  defendant  therein  pays  a  third  person  to  pay  the  dei>t,  and  ancii  third 
person  promises  to  pay  the  Shrrifi*  the  amount  he  has  paid  on  theezoeotiea 
for  the  defendant,  havinir  received  the  moiie/  tor  that  parpuae.  the  promise 
id  good,  and  not  within  the  Statute  of  Frauds,  or  obnoxious  to  pubttc  poKcy. 

Assumpsit,  in  Dooly  Superior  Court.    Tried  before  Judge 
Lamar,  at  April  Term,  1860. 

This  was  an  action  brought  by  the  plaintiff  in  error  aguftst 
the  administratrix  of  Andrew  /.  Shine,  deceased,  upon  an 
alleged  promise  of  Andrew  J.,  made  in  his  life-time,  to  pay 
file  amount  due  on  a  certain  fi  /a.,  under  the  circomataacea 
btoreinafter  developed  by  the  evidence  of  the  plaintiff. 

On  the  trial,  the  plaintiff  put  in  evidence  the  follo«rii&|^ 
facts : 

Said  Bohannon  being  Sheriff  of  Dooly  county,  levied  ^JL 
fa.  in  favor  of  J.  B.  and  W.  A.  Ross  m.  Jacob  Slappjr*  i& 
the  principal  sum  of  $86,  besides  interest  aud  coats,  oit  n 
certain  horse,  the  property  of  defendant  in  jtT.  /a.,  which  K^H-^e 
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mw  not  kM  bjr  th«  SheritT.  Ii  appears  tkal  sftenpards  ^ 
said  Sheriff  was  compelled,  in  1854,  to  pay  the  anurant  doi 
OD  theji.  fa.,  'amoantiog  to  $84.  It  further  appears,  that  at 
the  time  the  JE.  fa.  was  levied,  Andrew  J.  Shine,  then  in  life^ 
went  to  Bohannon  and  told  him  that  if  he  would  leave  tht 
Itone  with  Slappy  and  not  sell  him,  he.  Shine,  wonld  paj 
Bohannon  the  amount  due  on  the  fi.  fa.  Bohannon  aoo^tei 
the  proposal,  and  did  not  sell.  Slappy  gave  up  the  horse  t^ 
Shine,  who  sold  him  to  one  Lane  for  fdO,  oaeh,  to  sectira 
himself  on  his  pvenise  to  Bohannon ;  that  Bohannon  called 
on  Shine  after  he  had  paid  up  the  fi.  fa.y  as  stated,  and 
Shine  did  not  pay  him,  but  promised  him  that  he  would  def 
80.    Shine  died  before  paying  the  money. 

The  witness,  Slappy,  also  testified,  that  Shine  became 
somewhat  angry  with  Bohannon;  said  he  wouldnot  jpay  him: 
came  to  witness  and  wanted  to  pay  him,  witness ;  Shine  paid 
Samuel  Story  twelve  dollars  and  fifty  cents;  Connelly,  ont 
of  witoeas'  lawyers,  twenty-five  dollars,  and  two  doUsirs  and 
fiftj  cents  tavern  bill ;  promised  to  pay  one  Royal  twelve 
dollars ;  the  debts  of  defendant  which  Shine  promised  to 
pay,  amounted  to  fifty-two  dollars. 

The  defendant  introduced  no  evidence,  but  moved  for  a 
non-suit,  on  the  ground  that  the  promise  sued  on,  not  beinft 
in  writing,  was  void.  The  Court  sustained  the  motion,  anl 
connsel  for  plaintiff  excepted. 

Bawsow,  represented  by  Lanibb  k  Anderson,  for  plaintiff 

in  error. 

.    DnGBAFFENRBID,  cofUra. 

By  the  Court. — Lton,  J.,  delivering  the  opinion. 

The  judgment  of  non-suit  awarded  by  the  Court  below, 
was  put  on  two  grounds  :  1st.  That  the  promise  of  Shine  to 
P^7  \Us  debt  was  within  the  Statute  of  Frauds^  being  % 
pronue,  not  in  writing,  to  pay  the  debt  of  a  third  person. 
2d.  That  the  agreement  was  against  public  policy,  and  there- 
fi»refoid. 

If  the  plaiiltiff  had  relied  for  a  recovery  on  the  first  agree- 
ment made  between  Shine  and  himself,  wherein  Shine  prom*- 
M  to  pty^  the  debt,  if  he,  the  plaintiff,  would  not,  aa  Bheriff, 
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fill  SiMffj'$  hom#  for  ita  pa^dwk^  tbea  tiie  GMrt  novU 
h»v«  bean  right,  ibr  both  retwans;  but  the  pUkiriff  dM  aoi 
tely  om  that  promiie.  After  Iba  plaintiff  h»d  been  compelled 
^  paj  tb»  amoimt  due  on  the  exeoution,  it  waa  a  debt  doe  to 
bitt,  Mid  he  IumI  the  rij^t  to  recover  the  same  firem  Skppy, 
^  for  aa  much  money  paid  to  his  use.  While  the  d^t  wii 
fe  that  aonditien,  die  plaintiff  oalled  on  Shine  for  the  aooej, 
md  SbAie  promised  to  pay  it  to  him;  that  promise  was  good, 
ind  binding  on  him,  because  Slappy  had  previom^lv  paid 
Shine  to  pay  this  debt.  He  had  pat  a  hone  in  his  han&  lo 
faiae  the  money  to  pay  this  debt  with.  Shine  had  soM  the 
horse  to  Lane  for  $90,  and  reoeived  the  money ;  that  moaej 
he  received  to  pay  this  debt,  and  was  eno«^h  for  thai  par- 
BOse.  The  debt  then  became  his  own  debt,  and  not  Slappy's. 
JSie  prapise  created  euch  a  privity  as  enabled  the  piainlif 
Id  reeover.  The  Statute  of  Frauds  was  not  enaosed  to  seit 
aash  a  oaae  aa  that,  nor  i$  it  within  the  Statate,  nor  contosiy 
fo  publie  pelioy.     The  nonsuit  was  improperly  awarded. 

c  •  Judgment  rereraed. 


t 


CLAYTON  vs.  BROWN. 

1.  Answers  of  one  of  the  parties  to  interrogatories  sued  oat  ander  the  Acts 
ort84'7  add  1650,  to  compel  discovery  at  Law,  are  not  evidtfoee  A*  tach 
^  party*  OBleaa  in  roapome  toquestioos  askted. 

in  Bridelice  that  ta  relerant  cannot  be  kept  f>om  the  Jnry  by  a  waTer  of  prodf 
'on  that  pdint  or  admission  of  the  fact,  if  |h«  pany  dntii«s  to  te^e  tteisiti* 
'nooy  iiit. 

3.  In  a  question  of  bona  Jides^  as  to  a  settlement  on  wife  and  chiMtM  by  ■ 
deli|or.:|woof  of  d«bu  tsittisg  and  otttstAnfKtor  HC^insc  kin  «l  ths^foM  of 
fhe  aetti^oMiH  ifpaop^r  eiidna^  and  n  tmnnBitpi  fiwn  tJie  tanoid*  «tfe 
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4.  A  seltlement  in  fator  of  wile  and  children,  or  either,  will  l>«  tiupported.  if 
made  in  good  fkJth  and  with  no  intent  to  defraud  creditors  ;    but  one  hy  « 
debtor ia|prMitly  tfmbiirra«iied  oireamMaiiovs,  ol  tb«  hulk  of  bi*  entaie.  leiiW 
'Ib^  bota  ^ntt«6*,  and  fnanlBeieftt  for  the  ilebtm  oeimoc  b«  atrpfported. 
(^i  A  rciriicg  of  a  Jury,  supporlbd  tf  Ue  orid^iic*  tad  Ijftw.  will  not  be  Ml 
eapMistty  Wb^p  o«  error  of  tba  Court  i«  cooipteiMd  of. 


Trover,  &c.,' in  Muscogee  Superior  Court,  Tried  before 
Judge  WoKBihhi  May  Term,  1859. 

Thifl  was  an  action  for  a  negro  man,  Charley,  brought  by 
Dem^y  Brown  against  Philip  A.  Clayton.  For  a  portion 
of  aid  UotSy  see  17  Qa.  Rep.y  217,  the  case  having  befora 
been  to  the  Supreme  Court. 

At  the  last  trial  in  the  Court  below,  the  Jury  found  a  sot 
cobd  time  for  the  plaintiff;  and  couosel  for  defendant  move4 
&r  a  Biff  trial  on  the  following  grounds : 

hit»  fieeause  the  Co^rt  erred  in  r^eoting  that  portion  oi( 
tbe  a&gwer  of  Chiyton  which  went  to  prove  the  value  of  tbf^ 
negro. 

ii*  Beoawe  the  Court  erred  in  admitting  in  evidence  all 
tbat  portion  of  the  t^siimonv  of  the  witness,  Hart^  in  tW9 
flMs  of  interrogatories,  which  went  to  show  the  manner  in 
vbich  the  n^gro  went  into  the  possession  of  Clayton,  an4 
whsi  took  place  on  the  trip  to  Selma,  Alabama,  defendant 'a 
^omuel  admitting  at  the  same  time  the  conversion  of  thii 
legro  without  proof.  i 

3d*  Becaose  the  Court  erred  in  admitting  in  evidence,  foi^ 
^  purpose  of  proving  the  indebtedness  of  Keeves»  the  trana* 
tript  af  the  reaord  from  Bibb  Inferior  Court,  going  to  sho^ 
tlie  JAlebtednoss  of  Reeves,  on  |i  mortgage,  to  Clayton. 

4th.  Beoauae  the  verdict  of  the  Jury  iras  without  evidenf)^ 
and  gr^t^  against  the  weight  of  evidenee. 

It  was  proven  that  on  the  22d  day  of  November,  1837f 
Jamei  IL  Reeves,  bv  virtue  of  a  marriage  settlement,  con* 
rejed  to  Philip  A.  Cflayton  sixteen  negroes,  consisting  mostlj 
of  men  and  women,  to  hold,  in  trust,  for  the  sole  and  sepav* 
^  use  of  Amelia  £.  Reeve%  his  wife,  '^  during  her  natural 
life  sad  such  children  a«  may  be  the  issue  of  the  present  mar» 
n^e/*  Amioi^  the  n^oes  thus  conveyed  was  a  boy  six^ 
teen  jFeam  oldt  u^med  Qii^les. 

On  ti|e  16(h.  4af..of  Novembw^  1941,  i^  tl;#  Ipferi^r  Conurt 


I 
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of  Bibb  county,  William  Holmes  recovered  ft  judgment  agiiBit 
aaid  James  T.  Beeves  for  the  sum  of  $184,  with  interest  anJ 
oost  of  suit,  from  which  a  writ  of  fi.  fa.  was  issued,  and  oo 
the  15th  day  of  May,  1845,  was  levied  bv  William  ELMiptoii, 
Sheriff  of  Houston  county,  on  the  boy  Charles,  as  the  pro- 
perty of  said  Reeves.  On  the  6th  day  of  Januarv,  1848, 
the  boy  was  sold  at  Sheriff's  sale,  and  the  plaintiff,  Dempsqr 
Brown,  purchased  him  at  the  price  of  8>12.  In  April,  1841, 
the  defendant,  Clayton,  as  trustee  for  Mrs.  Reeves,  obtained 
possession  of  the  boy,  and  shortly  thereafter,  Brown  brengbt 
nis  action  of  Trover  as  above  for  said  slave. 

Pending  the  action,  the  plaintiff.  Brown,  propounded  eer* 
tain  interrogatories,  under  the  Act  of  1847,  to  Olayteo,  to 
show  who  he  had  hired  the  negro  to  since  he  had  had  posses* 
sion  of  him,  the  amount  of  hire  he  had  received,  Ac.  After 
answering  plaintiff's  questions,  Clayton  then  went  on  and 
stated  how  much  he  thought  the  negro  was  worth,  theare  be- 
ing no  question  to  authoriee  the  ans«iyer.  This  answer  wis 
dbjeoted  to,  and  the  objection  was  sustained  by  the  Court, 
as  above  appears. 

To  prove  the  conversion  of  the  slave,  plaintiff  offered  tbft 
answers  to  interrogatories  of  Crawford  Hart,  who  stated  thst 
Brown  placed  the  negro  Charles  in  his  possessioB  to  seU, 
And  that  he  and  the  negro  were  traveling  in  a  Jereey^wagon; 
that  Clayton,  in  company  with  one  Reeves,  overtook  diea 
near  Salem,  in  Alabama;  that  Clayton  demanded  then^gro; 
witness  proposed  to  take  the  negro  back  to  Oolombus  and 
confine  him  in  jail  until  Clayton  s  claims  could  be  inTestiga- 
tfd ;  thereupon,  they  started  back  to  Columbus,  and  aa  tbej 
wei  e  going  along,  Clayton  asked  witneos,  to  let  him  ride  in 
the  wagon,  and  to  let  the  negro  ride  on  Clayton's  horse; 
iritness  consented ;  they  stoppdl  for  some  cause,  when  Clay- 
ton got  out  of  the  wagon,  jumped  on  the  horse  of  Reeves', 
and  be  and  the  negro  ran  off. 

This  part  of  the  witness'  answer  was  objected  to  by  Clay* 
ton's  counsel,  who  said  they  would  admit  the  conwertton* 
The  obiection  was  overruled,  and  defendant  excepted. 

To  show  indebtedness  on  the  part  of  Beeves  'At  the  ttme  he 
settled  the  negro  on  his  wife,  the  {^aintiff '  offinred  to  feed  tt 
the  Jury  a  certified  copy  of  proceediags  had  ia  fiibb  Infetisr 
Court  on  the  part  of  Clayton,  againitt  Reeves,  toeaiabliA  M 
lost  moftigage,  aote^  &e.  the  mortgage  being  dMed  Beptember 
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4, 1857,  to'Becute  the  payment  of  $850 ;  also,  the  fbrecloaare 
of  8aid mortgage;  and  also,  a  transcript  of  other  proceedings 
in  said  Conrt  on  the  part  of  Clayton,  against  Reeves,  to  es* 
tablLsh  the  copy  of  the  fi.  fa.  issued  on  the  foreclosure^f  the 
mortgage ;  which  transcript  further  showed  that,  the  copy 
JL  fa,  80  established  was  delivered  to  the  Sheriff  of  Bibb 
county  18th  May,  1838,  and  returned  "no  property,"  June 
19th,  1888. 

This  evidence  was  objected  to  by  defendant's  counsel,  and 
tke  objection  overruled  by  the  Court. 

The  evidence  showed  that  at  the  time  of  the  settlement, 
Beeres  was  considerably  indebted.  Holmes  proved  that  he 
owed  him  $184,  and  that  he  was  also  indebted  to  various  per- 
sons in  Macon.  The  recnrd  from  Bibb  Inferior  Court  showed 
that  he  owed  Clayton  $850.  Mrs.  Reed  proved  that  the 
^rl  Louisa  was  sold  by  the  Sheriff  in  1889,  and  that  she  was 
worth  |600.  Clayton's  mortgage  fi.  fa.  in  June,  1888,  was 
returned,  "no  property."  Asa  Thompson  proved  that  the 
boy  Charles  was  sold  in  1845  by  the  Sheriff  of  Houston 
county,  under  divers  executions  against  tteeves.  There  was 
proof  that  Reeves  owned  about  twenty  negroes,  ahorse,  buggy 
and  piano ;  sixteen  of  which  negroes  were  in  the  deed  of  set- 
dement,  and  were  valuable  men  and  women,  leaving  him 
three  or  four  negro  children,  the  horse,  buggy  and  piano,* 
worth  some  $1,400. 

The  evidence  in  the  case  is  voluminous,  but  the  above 
statement  of  it  is  deemed  sufficient  to  a  proper  understanding 
of  the  points  decided. 

The  motion  for  a  new  trial  was  overruled  by  the  Court  on 
all  the  grounds  takei^  and  defendant  excepted. 

IitORAM  ft  RtJSSBLL ;  JoNBS  k  JoNEB,  for  plaintiff  in  error. 

DotJOHBBTY,  eantra. 

Bjf  tke  ourt. — ^Lton,  J.,  delivering  the  opinion. 

Interrogatories  were  exhibited  to  the  plaintiff  in  error  by 
the  defendant,  under  the  Act  to  authorise  and  compel  dis- 
covfries  at  Common  Law,  December  17, 1847,  to  compel  him 
to  discover  to  whom  he  had  hired  the  negro,  and  the  amounts 
ke  kid  received  fbr  Ihe  negro.     Clayton,  in  his  answers. 
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BU^ed  wh«t  h^  consider^  the  negso  to  be  wortht  uid  thii 
part  of  the  aoi^wers  the  plaintiff  refused  to  read  aa  evideocii 
and  when  the  defendant  offered  to  read  it  a«  evidenoe,  piaia- 
•tiff  oljfBOted,  and  the  Court  Buntained  the  objection.  This  \$ 
the  first  ground  of  error  complained  uf. ' 

1.  The  Act  of  1847  enacts  that  the^te  interromtoriea  maj 
be  s«ed  oat  when  pertinent,  ^'  and  such  a9  the  Mverae  putj 
Would  be  bound  to  answer  upon  a  Bill  of  Diacoveryin  aCout 
id  Chanoerj/'  and  that  the  answers  to  such  interrogatories 
'*  shall  be  evidence  at  the  trial  of  the  cause,  ia  the  samemUK 
ner  and  to  the  same  purpose  and  extent,  and  upon  the  same 
condition,  in  all  respects,  as  if  the  same  had  been  procured 
upon  a  bill  in  Chaacer j  for  discovery,  but  no  further  or  ocb* 
erwi^»"     An  answer  to  a  bill  in  Chancery,  for  disooverj,  ifi 
evidence  for  the  defendant,  so  far  as  it4s.  reaponaive  to  the 
0(^1  in  the  bill  for  discovery  or  connected  neci^f^rijy  with 
the  responsive  matter,  or  explanatory  of  it.*'     Uiutman  v%.' 
McAipm^  1  KMy^  170.     The  answer  of  Clayton  to  the  in- 
tanroi^toriee  eould  only  be  evidence  for  him  when  TeaponsWe 
to  the  call,  according  to  the  rule  stated.     It  waa  not  reswui* 
sive-^^onneoted  with  the  re^onae — nor  explanatory  at  it* 
It  was,  therefore,  not  evidence^  and  was  properly  ruled  oat 

2»  The  evidence  of  witness.  Hart,  the  objectiou  to  which 
forms  the  second  ground  of  complaint,  was  proper^  admits 
ted.     It  was  relevant  to  the  issue,  showed  a  ooaveraion  of 
the  aegro  by  Clayton,  and  could  not  be  exdnded  by  any  n^e 
that  we  know  of,  simply  because  the  opposite  party  was  wilt 
inff  to  admit  a  conversion.     The  plaintiff  was  uot  bonni  to 
l^e  Us  admission.     The  fact  that  the  evidence  plaoed  the 
defendant  in  an  unfavorable  light  hfSM  the  Jury  on  the 
trial,  does  not  alter  the  rule.     To  ha^  avoided   its   conse- 
wnoes,  he  should  not  have  been  guilty  of  ths  wrome  \u  the 
nret  place.     Nothing  can  excuse  one  for  a  wrongfiu  act  or 
breacn  of  faith,  when  the  Courts  are  always  opei^  \qx  hia  pro* 
tection.     Mr.  Clayton  was  not  ashamed  to  be  guilty  of  both 
these,  to  get  the  advantage  of  his  adversary;  yet^  whan  the 
matter  comes  to  be  investigatad,  he  insists  on  the  advantage 
thas  acquired^  bat  thinks  it  a  great  harship  tki^t  lu3  conduct 
should  be  exposed  and  his  title  put  in  jeopardy  iu  conse* 
'  <);9enee.    We  cannot  help  him  out  of  the  dileauxK%. 

,  8*  We  were  not  able  to  see  the  force  of  tl^e   ol^ection  to 
^  d^  tra9»crJii|t  (^  tlie  jreoord  of  U^  mori|ga|(a.  ^p\^  Irw^  Eoevei 
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to  Claytoi^  The  question  before  the  Jurj  was,  whether  the 
deed  from  Reeves,  under  which  Clayton  claimed,  was  fraud- 
ulent against  creditoi  h  ?  And  for  this  purpose,  the  existence 
of  debt.s  against  Reeves,  at  that  time,  was  admissible.  ^  Phis 
v^  a  debt  againnt  him  at  that  time,  and  the  transcript  was 
proper  evidence  of  it. 

And  thitt  brings  us  to  the  only  other  point  in  the  case,  and 
that  is,  Was  the  verdict  \%itboiit  evidence,  or  so  strongly  and 
decidedly  against  the  evidence  as  to  require  us  to  order  a 
ne*  trial  ? 

The  evidence  shows  that  Reeves,  at  the  time  of  making 
this  deed  of  settlement,  was  possessed  of  some  twenty  negroes, 
a  horse  and  buggy,  and  a  piano.  lie  settles  some  sixteen  of 
the  aegroefi,  all  valuable  men  and  v^omen,  on  his  wife  and 
ohUdren.  retaiBing  out  of  the  deed  some  four  negroes,  one  of 
which  was  under  mortgage  at  the  time,  and  the  three  others 
were  small  children,  and  what  became  of  them,  the  record 
does  not  show.  Charles,  the  negro  in  controversy,  was  levied 
on  and  sold  in  1845.  One  of  the  executions  under  which  he 
was  sold — ^and  he  was  sold  under  divers — was  on  a  debt  th«l 
wan  in  existence  when  the  settlement  was  made.  Reeves,  at 
the  time  of  the  settlement,  was  othe  wise  indebted,  and  to 
various  persons. 

4.  Now,  it  is  settled  that  a  father  and  a  hu>band  may 
make  settlement  on  his  wife  and  ch  Idren,  or  on  either,  and 
the  same  will  be  protected  against  ii*  existing  debts,  provided 
it  be  a  reasonable  and  fair  one — (me  made  in  good  faith,  and 
not  with  an  intent  to  defraud  creditors,  and  the  intent  must 
govern.  The  settlement  must  not  be  of  his  whole  estate  and 
a  ?aluable  one,  reteilbidg  but  a  pittance,  and  wholly  insuffi- 
cient to  pay  debts,  as  in  this  case.  Such  a  settlement  as  this 
never  was,  and  ought;  n6ver  to  be,  sustained  against  a  creditor. 

5.  The  intent  to  defraud  creditors  is  too  plain.  But  the 
question  was  an  open  oi^e  for  the  Jury.  It  was  fainly  sub^ 
mitted  to  them  at  least.  There  is  no  complaint  as  to  th« 
eharge,  and  their  verdict  wa^  against  its  banafides^  and  that 
verdict,  we  think,  was  with  the  evidence,  and  it  most  stand. 


Judgment  affirmed. 


•  I 
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FOBMAN  et  al  v«.  TROUP  et  al.  ' 

1.  By  the  WOl  of  the  late  Governor  Troup,  he  directed  that  hia  execmon  k«ef 
birt  pfeperty  together  for  three  yeara,  giving  to  the  beira  in  the  meaaiiiMi 
decent  and  becoming  support.  *'  At  the  expiration  of  three  years,  and  oa  tkf 
fir»t  day  of  January  next  thereaAer,  be  desired  that  alt  of  the  proparty,  tf 
which  he  died  possessed  with,  the  increments  both  real  aad  peraoaaLbedi« 
vtded  as  nearly  as  possible  into  three  equal  sharea.  I  mean  apeGi6oally,Qtt 
share  for  the  children  of  Florida,  one  share  for  Oralie,  and  one  share  Sot 
George  M.  Tmup,  who  are  to  have,  and  to  hold  the  same  to  them  respective- 
ly, their  heirs  and  assigns  forever  with  I  base  exceptions,  vis :  if  Oralie  shouU 
die  without  legal  lineal  heir  or  heirs,  then  shall  her  share  go  lo  the  ckiMni 
of  Florida,  to  be  equally  divided  among  them,  or  the  survivora ;  and  il  Geot^ 
should  die  without  legal  lineal  heir  or  heirs,  then  shall  hia  abare  desoead  to 
the  children  of  Florida  likewise,  or  the  survivors.**  Ht/d^  that  vpoa  the 
death  of  George  M.  Tropp,  without  legal  lineal  heir  or  heirs,  the  oae-tkird 
share  of  hia  faiher*s  estate  bequeathed  to  him,  veated  in  the  ohiidrei  of  Floii* 
da,  hia  aiater. 

Deoision  on  demarrer  at  April  Term«  1859,  of  Chatham 
Superior  Court;^  by  the  Hon.  William  B.  Fleming. 

Mr.  Jostice  Lumpkin  states  the  facta  of  the  ease  in  his 
opinion. 

LoYDy  Jones,  Jackson  and  Wabp,  for  plaintiff  iu  error. 

Law  k  Bartow,  for  defendant  in  error. 

Bjf  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

I  have  no  difficulty  whatever  in  arrivinp;  at  the  conolosion 
tliat  the  devise  over  in  this  Will  is  good.  Viewed  either  in  the 
light  of  our  own  legislation,  or  by  the  technical  rules  of  Weet- 
amstes  Hall,  there  is  no  legal  obstacle  in  the  way  of  the 
manifest  intention  of  this  testator. 

According  to  the  English  Decisions  this  is  not  a  liimtatio& 
void  under  the  rule  against  perpetuities.  Let  ua  examine  il 
for  a  moment.  The  devise  to  the  children  named  *^  who  are 
to  have  and  to  hold  the  same  to  them  respectiTety,  their  hMt 
and  assigns  forever,"  would  give  each  a  fee  aimple.  But  K 
does  not  stop  there,  the  condition  is  annexed  at  onoe  *^  wiA 
tk09e  exeq>tian$.'*    And  what  is  the  ezceptioa  ?      *«  If  OraHJ 
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should  die  without  legal  lineal  heir  or  heire^  then  ehall  her 
thare  go  to  the  children  of  Florida,  to  be  eqoally  divided 
among  them  or  the  survivors ;  and  if  George  should  die  witli-* 
oat  legal  lineal  heir  or  heirs,  then  shall  his  share  descend  to 
the  children  of  Florida  likewise,  or  the  survivor."  Accord* 
bg  to  the  English  Courts  this  condition  mskes  it  manifest 
thst  the  '^  lineal  heirs"  of  these  devisees  are  objects  of  the 
(esutors  bounty,  as  well  as  Oralie  and  George,  and  that  upon 
the  indefinite  failure  of  such  lineal  heirs,  he  desires  the  prop- 
erty to  go  over.  To  effect  this  double  purpose,  the  English 
Courts  curtail  the  fee-simple  flowing  from  the  words  t'  heirs 
tad  assigns,"  and  by  implication  give  the  first  taker  a  fee^ 
Uil,  the  first  being  easily  alienable  to  the  defeat  of  the  heirs, 
i&d  the  latter  much  more  difficult  of  alienation.  Thus  the 
&nt  intent  in  favor  of  the  heirs  is  promoted.  But  if  it  was 
construed  a  fee-simple,  the  limitation  over  would  be  an  ezeou* 
torj  devise,  and  as  it  is  limited  on  an  indefinite  failure  of  is- 
lue,  the  limitation  is  too  remote,  and  that  intention  is  defeat^ 
sd.  On  the  contrary,  holding  it  an  estate  tail,  the  limitation 
becomeM  a  amtingent  remainder  upon  the  determination  of  the 
fee-tail,  and  is  good.  Thus  both  intents  are  carried  out  by 
curtailing  the  fee-simple  to  a  fee-tail.  It  is  true  that  the  ten- 
ant in  tail  could  defeat  both  bv  docking  the  entail,  but  if  (aa 
in  this  case,)  he  dies  without  aoing  so,  the  remainder  over  is 
good.  For  mark ;  when  a  grantor  conveys  an  estate  tail,  he 
ooes  not  part  with  the  entire  fee.  There  remains  in  him  a 
reversionary  interest  upon  the  happening  of  a  certain  event, 
n :  the  failure  of  a  tenant  in  tail.  That  may  happen  in  the 
Second  or  the  fortieth  generation,  but  whenever  it  does  hap* 
pen,  the  estate  reverts,  and  no  rule  against  perpetuity  inter- 
feres. Well,  this  reversionary  interest  he  may  devise,  and  it 
then  heoomes  a  contingent  remainder  in  the  devisee.  In  the 
English  Courts  then,  regardless  of  the  superadded  words,  this 
hmitation  over  would  be  held  a  valid  remainder.  Doe  ex  dem 
EUii  «8.  JEllie,  9  Hast  SS2;  Lewie  on  Perpetuitiee,  177, 178; 
1  tTarm.  487,  and  authoritiea  dUd  by  theifu 

But  the  Statute  of  1821  converts  an  estate  tail  in  Georgia 
into  a  fee-simple.  How  affects  it  this  question  7  Upon  this 
Act  of  1821,  I  would  remark,  that  in  the  ease  of  Ohray  «•• 
Morrieon^  20  <?a.,  I  dissented  from  my  then  associates  on 
this  Beneli,  because  they  sought  by  a  liteml  canstruction  of 
that  Ael  to  give  to  it  an  effect  never  enforoed  by  the  Courts, 
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8Bd  tever  dreamed  of,  in  my  jod^mefat,  by  the  Leg!«lfttare. 
Now  if  we  oMere  to  the  letter  of  that  Act,  it  ocnwtt  into  • 
fne^simplo  only  an  expre89  estate  tail.     It  has  notht&g  to  do 
with  estates  tail  -by  implicatian^  for  they  were  not  the  cret- 
ture9  of  the  Statute  de  donis,  hot  of  the  construction  of  tto 
Court.     If  I  was  disponed  thus  to  stick  on  the  bark,  I  coatt 
dismisH  the  Act  of  1821,  as  having  nothing  to  do  with  thitf 
question.     But  such  is  not  my  view  of  this   Act.     1  ^oA 
upon,  it  as  one  of  a  series  of  Statu  es  passed  by  our  State, 
and  indicating  clearly  her  settled  policy :     First,  that  there 
shall  be  no  entailments  of  estates  in  famili>  s,  so  as  to  pre* 
vent  the  free  alienation  thereof;    and  secondly,  that  avoil* 
ing  this  evil,  the  wishes  of  testators  as  to  the  disposition  of 
tkeir  estates,  should  be  fairly  carried  out,   instead  of  bomg 
thwarted  by  technical  rules,  suggested  by,  and  adopted  f* 
the  benefit  of  English  proprie  ors.     This  latter  branch  of 
State  policy  I  conceive  as  culminating  \u  the   Act  of  loW, 
{pamp.  72,)  which  swept  away  at  one  blow  all  the  wai-s  of 
legal  lore  on  limitations  and  perpeuities,   over  whose  nuM 
Chancellor  Kent  wept,  as  it  fell  before  the  ruthless  invasion 
of  the  Revised  Statutes  of  New  Yoik.     Now,  it  wou\A  be» 
most  remarkable  connummation  of  the  efforts  of  our  legis**- 
tors,  if  the  Act  of  1821  i*  to  be  invoked  always  to  M^<^ 
rather  than  to  promote  the  wise  pu  poses  for  which  it  wtf 
enacted ;  and  it  would  be  a  sight  equally  as  remarkable,  u 
the  Courts  of  this  Slate  held  down   he  Act  of  1864.  to  the 
phrascH  enumerated  therein,  regardless  of    the  cletrly  ex- 
pressed intention  of  the  Legislature,  to  pur   an  end  to  the 
murder  of  men's  wills,  by  imputing  to  thotn  an  inten  ion  of 
violating  a  law  which  they  respected,  by  creating  an  e4sie« 
which  many  of  them  never  heard 

I  should  not  attach  much  weight  to  these  last  words,  u 
they  stood  alone;  but  taken  in  connection  wil^  the  former 
words,  they  show,  to  my  mind,  clearly,  that  the  testator  w^ 
looking  to  a  period  within  the  lives  of  some  of  Mrs.  Brytn'* 
children  then  living,  and  no  farther. 

But  a  devise  on  failure  of  iisae  w^hin  a  life  in  heinq^  *^'^^ 
21  years,  is  good.  (Ftame  on  Rem.j  468,  stksfo  pa^«^  1^ 
need  not  be  at  the  death  of  the  first  taker. 

But  even  if  all  this  reasoning  is  bad,  yet,  our  Aot  of  1)^ 
seems  tn  me  conehasive.'  Look  at  it  by  the  old  rale  of  m 
9tmctionr-*the  old  Law — the  miohtef^  and  the  remedy.    Ij 
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old  Law  was,  that  a  devise  oyer  on  failure  of  issue  should  be 
eonstrned  an  indefinite  failure. 

The  mischief  was,  that  by  this  technical,  artificial,  and  an- 
ressonable  rale,  men's  intentions  were  continually  frustrated 
and  legatees  deprived  of  what  was  justly  theirs. 

The  remedy  was,  to  cut  up  by  the  roots  the  rule  referred 
to,  as  Parliament  had  done  in  1838,  and  the  Legislature  used 
as  broad  words  as  they  could  to  effect  it.  It  is  quibbling  to 
say  that  ^'  lineal  heirs  '  is  not  an  equivalent  term  to  ^^  isaue." 
The  mischief  in  both  cases  is  the  same,  and  the  same  remedy 
applies. 

For  myself,  I  shall  never  consent  to  such  a  oonetruetion  of 
either  the  Act  of  1821  or  1854.    And  of  all  men,  never: 
vould  I  impute  such  an  intention  to  violate  the  laws  of  his  > 
Sute  to  a  man  who  loved  her,  and  every  letter  of  her  laws, 
and  every  inch  of  her  soil  with  an  energy  and  devotion  that 
DO  soul  could  inspire  but  that  of  George  M.  Troup. 

There  are  in  this  Will  several  superadded  words  which,  in 
my  opinion,  would  of  themselves  relieve  it  of  all  difficnltyy  if 
difficulty  existed.  In  6th  Georgia^  I  announced  that,  for  i^y- 
flclf,  the  limitation  to  "  survivors"  would  always  rebut,  in  my 
mind,  an  indefinite  failure  of  issue.  In  Orai/  v$,  Morruofiy 
20  Qa.y  I  adhered  to  that  opinion,  and  dissented  from  a  ma- . 
joritT  of  the  Court.  I  refer  to  that  opinion  for  the  reasons 
whicti  subsequent  reflection  has  only  strengthened. 

The  provisions  for  an  ^^  equal  division"  of  the  estate  among 
the  stErviviog  children  of  Florida,  in  this  case,  confirms  the 
construction  which  makes  the  testator  look  to  the  failure  of 
issue  at  the  death  of  Oralie  and  George.  \ 

The  demurrer  should  be  sustained,  and  the  bill  dismissed. 
33 
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ORIGGS  ««.  DANIEL. 

U  On  a  bill  iUed  for  Um  recovery  of  a  negro,  and  the  only  evidence  of  litk  w- 
lied  on  by  complaioant  wae  a  deed  frora  one  Tinly,  recUing  ob  iu  free  tbn 
lie  had  conveyed  »aid  negro  previously  to  another  person  :  Held^  Tbii  ibe 
plaintifT  bad  no  right  to  recover,  and  the  bill  wan  properly  ordered  lo  be  di»- 
niiased. 

Deoiuon  by  Judge  Wokrill,  at  Taylor  Btiperior  Cotirt, 
at  April  Term,  1860. 

Tke  complainant,  Sarah  Jane  GrriggS)  ^1^  ^^^  ^^  ^^ 
Taylor  Superior  Oourt,  against  John  Daniel,  whereby  shea)- 
leged  that  she  was  the  duly  and  legally  qualified  trustee  ot 
Nancy  Origgs.  The  said  complainant  founded  her  chim  to 
the  property  mentioned  in  the  bill  upon  the  following  m\T^ 
ment  in  writing : 

'^OEOROIA,  Richmond  County: 

"Whereas,  about  the  year  1812,  I,  John  Tinly,  of  tk 
County  and  State  aforesaid,  executed  a  deed  of  gift  to  mj 
daughter,  Rebecca  Daniel,  formerly  Tinly,  and  the  bein  ot 
Iter  body,  to  a  certain  negro  girl  named  Katv,   about  twcire 
years  of  age;  which  deed  has  been  destroyed,  and  wheieul 
wish  to  secure  to  Nancy  Griegs,  formerly  Tinly,  thedaagb^r 
of  the  said  Rebecca,  the  saidnegro  Katy  and  her  incre^^i 
sipce  the  destruction  of  said  deed :    Now,   this  indeatore, 
made  and  entered  into  this  the  25th  day  of  June,  1886,  be> 
tween  John  Tinly,  of  the  county  and  State  aforeaaid,  of  tk 
one  part,  and  Thomas  Griggs,  of  the  county  of  Talbot,  and 
State  aforesaid,  of  the  other  part,  witnesseth  that  I,  theeaii 
John  Tinly,  for  and  in  consideration  of  the  love  and  aflPectioo 
which  I  have  for  my  daughter,  Nancy  Grig^,    and  also  for 
and  in  consideration  of  the  sum  of  five  dollars,  to  me  in  haod 
paid  by  Thomas  Griggs,  the  husband  of  the  aaid  Nanc; 
Griggs,  the  receipt  of  wliich  I  hereby  acknowledge,  hare 
panted  and  sold  unto  the  said  Thomas  Griggs,  to  and  toe 
the  separate  use  of  the  said  Nancy  Griffgs,    and  the  heirs  of 
her  body,  the  said  negro  girl  Katy  and  ner  child  Rose,  bont 
since  the  making  and  execution  of  the  deed  mentioned  in  the 
first  part  of  this  instrument,  to  have  and  to  hold  the  said 
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De0p»e9y  Katy  and  Rose,  together  with  their  fataro  inereaAe^ 
mito  tke  said  Thomds  Grigg«i  his  heir^  aad  aBsigns  foroTer^ 
to  AHit  for.  the  aole  benefit  and  use  of  the  said  Nancy  Griggs, 
and  the  beum  of  her  body,  aa  afcMresaid ;  and  the  saM  negroea 
are  in  do  wite,  and  wider  no  oircumstanoes,  to  be  subject  to. 
anj  debts  of  her  husband^  Thomas  Griggs.  And  the  said 
Jobn  !nnly  do,  by  these  presents,  warrant  and  defend  the 
said  negroes  unto  the  said  Thomas  Griggs,  his  executors  and 
administrators  in  trust  as  aforesaid,  against  me  and  my 
heirs,  and  all  and  eyery  person  whatever. 

his 

"JOHN  XI   TINLY. 

'^Signed,  sealed  and  deKyered  in  presence  of 
'^  6io.  M.  Walcbr, 

"A.  J.  MiLLBR,  N.  P." 

The  Court,  upon  the  bearing,  dismissed  the  bill,  upon  the  . 
ground  that  complainant  could  not  recover  upon  the  deed 
mentioned  in  saia  bill.     The  complainant  excepted,  and  as* 
signs  the  same  as  error. 

J.  T.  May,  for  plaintiff  in  error. 

Grice  k  Wallace,  contra. 

%  the  (hurt. — Lto9,  J.,  delivering  the  opinion. 

This  was  a  bill  fled  for  the  recovery  of  a  negro  woman 
named  Rose.     Some  reasons  are  given  in  the  bill  why  resort , 
^as  had  to  a  Court  of  Equity,  instead  of  prosecnting  her 
riffhta  at  Law,  which  are  not  necessary  to  notice  in  this  place. 
The  whole  title  of  the  complainant  to  the  negro,  as  set  out 
in  the  biU,  and  on  which  a  recovery  depended,  was  a  deed  of 
gift  made  by  John  Tinly,^the  ffrand-father  of  complainant, 
on  25th  June,  1886,  in  which  John  Tinly  recites  that  he, 
about  the  year  1812,  executed  a  deed  of  gift  to  his  daugh- 
ter, Bebecca  Daniel,  who  Vas  the  mother   of   Sarh  Jane 
Crriggs,  for  whose  benefit  this  bill  is  filed,   and  the  heirs  of 
her  body,  to  a  certain  negro  girl  named  Katy,  about  twelve 
years  old.     Which  deed  has  been  destroyed,  and  whereas  I 
wish  to  secure  to  Nancy  Griggs,  formerly  Tinly,  the  daughter 
of  said  Rebecca,  the  said  negro  girl  Katy  and  her  increase : 
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No^f ,  this  indenture,  made,  ke.  The  deed  then  goes  on  rq;o> 
larly  to  convey  said  negro  Katy  and  her  cmld,  Rose,  to 
Thomas  Griggs,  in  tmst  for  Nanoy  Griggs.  There  is  no  al" 
legation  in  the  bill  that  the  grantor  had  the  possession  of 
the  negroes,  or  the  right  to  convey  them.  The  defends&t 
ansvrered  the  bill,  and  the  parties  went  to  trial.  Upon  the 
reading  of  the  bill  to  the  Jury,  defendant  moved  to  dumin 
the  bill  on  various  grounds,  among  others,  that  there  was  no 
Equity  in  the  bill.  The  Court  sustained  the  motion,  and  S8 
the  parties  were  before  the  JnrV)  a  verdict  was  taken  in  ooa* 
formity  to  the  decision  of  the  Court.  Complainant  excepted 
to  the  rulings  of  the  Court  and  decree  of  the  Jury. 

We  think  that  the  ruling  of  the  Court,  dismissing  the  bill 
for  want  of  Equity,  was  right.  The  complainant  showed  no 
title  whatever — no  right  to  a  recovery.  The  deed  of  gift 
from  J(4m  Tinly,  made  in  1886,  showed  on  its  face,  and  was 
a  part  of  the  deed,  that  he,  John  Tinly,  had  no  title  to  the 
negro  Katv  and  her  child  Rose,  but  that,  by  deed  of  gift 
made  in  lol2,  twenty*four  years  previously,  he  had  paned 
with  his  title  to  the  negro,  to  Rebecca  Daniel.  Therefore, 
he  had  no  other  title  to  convey  to  Mrs.  Griggs.     His  title 


conveyed  none,  and  Mrs.  Ghrigss  got  none  by  that  deed; 
hence,  there  was  no  Equity  in  the  oill,  and  it  was  properly 
ordered  to  be  dismissed. 

The  taking  of  a  decide  was  certainly  irregular,  but  tbmt 
does  not  seem  to  have  been  done  by  the  order  of  the  Co«rt, 
or  against  the  objection  of  complainant.     We  can  not  rerviev 
that,  unless  it  was  the  act  of  the  Court,  which  it  does  net  ap- 
pear to  be. 

Judgment  affirmed. 
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1.  A  |p«rty  Ims  the  right  of  apfieal  from  «  oonfestioa  of  judgment  at  Common 
Lew,  ftod  n  renenrstioa  of  the  right  is  unneceMary. 

Tried  before  Jadge  Kibdoo,  at  Jane  Term,  of  Webster 
Superior  Ckmrt,  1859. 

The  opinion  of  the  Court  embodies  the  facts. 

Sahxjsl  D.  Elam,  for  plaintiff  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  plaintiff  in  error  oonfeesed  a  jadgment  to  the  defend- 
ant in  error  at  Common  Law,  and  entered  an  appeal  firom 
the  same  without  baring  reserved  the  right  in  the  confession. 
When  the  eaose  came  on  to  be  heard  on  the  appeal,  on  mo* 
iion,  tlie  Court  dismiMed  the  appeal,  on  the  ground  that  no 
appeal  eould  be  taken  from  a  confession  of  judgment,  ualeos 
the  right  was  reserved.  In  this  we  think  there  was  err<Mr. 
The  oofifession  stands  in  place  of  a  verdict — ^has  that  effeet, 
and  no  other,  and  the  appeal  lies  from  it  as  well  as  from  a 
verdict. 

Judgment  reversed. 


6M  8UPBEH1  GOTJBT  0F  BMQfKOUL. 

Kliak  vs.  Tb«  SiMlaer  OaMtU  and  Uwoer*. 


KLINK,  Adminiatrator,  v«.  THE  STEAMER  CU8SETA 

AND  OWNSBS. 

1.  Tbtf  order  ot  the  Judge  of  the  Superior  Court,  (before  whom  theapplietlioe 
ftad  aUdavit  i«  made,)  to  the  Olerk  to  issM  ^zeonciea  lor  tbn  euni  ororft  t0> 
with  ootti,  in  favor  of  the  applicant  agaioat  a  Steamboat  and  ow«eMi  wUdi 
order  is  signed  by  hiro  officially,  is  a  substantial  compliance  with  the  reqaire- 
ments  of  the  Act  of  December  7th,  1S41,  "That  the  Judge  or  Justice  siul 
grant  an  order  to  the  Clerk  to  enter  up  judgment. 

'1.  Had  the  proceedings  been  illegal  on  this  acoountj  they  oould  have  beea 
cured  by  an  order  nnne  pro  tnnc^  so  as  to  proceed  at  once  with  the  trial,  the 
rights  of  third  persons  tMt  having  intervened. 

Statutory  Proceeding  to  enforce  Claim  against  Steamboat 
imd  OMftere,  in  Musoogee  Superior  Oourt.  Triad  More 
iJat^e  WoBRiLL,  at  Norember  Tef m,  1868. 

*  This  was  a  proceeding  under  oar  SlstatO)  (<%W«  IKf., 
'fK  42T9)  to  enforce  and  coUeet  a  debt  due  by  the  ewneia  of  & 
•meaimlxwt  Cnsaeta,  to  Jdin  W.  Freeman,  for  senrlessffah 
dered  as  Captain  of  said  boat.  Upcm  making  Ike  aMmiA 
reqmred  by  Law,  Jndffe  Crawvobd  ordered  an  exeMtiott  lo 
4ssue,  which  was  Ie?ied  upon  the  boat.  One  of  the  -owttars 
filed  a  counter-affidavit,  denying  the  indebtedneas,  aad  ifae 
issue  thereon  came  on  for  trial  on  the  appeal  in  the  Court 

The  defendant  moved  to  quash  the/,  fa.  upon  tiiagpouid 
that  no  judgment  was  rendered  by  the  Judge  before  wkom 
the  affidavit  was  made.  The  Court  granted  the  motion^  and 
plaintiff  excepted. 

Plaintiff  then  moved  to  amend  and  enter  judgment  nmme 
pro  tune.  The  Court  granted  this  motion,  ana  defendant 
excepted. 

The  cause  proceeded,  and  plaintiff  was  non-anited,  to  whkh 
he  excepted. 

J0HK8ON  &  Sloan,  for  plaintiff  in  error. 

WiLBT  Williams,  emtra. 

By  the  Court. — Ltok,  J.,  delivering  the  opinion. 
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Klmk  ««.  Th«  6t«ftnier  Cuvwtm  mad  Ownwm, 
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J«ki  W.  SVMdmi,  the  plftinttff's  kiMiMie,  ftr  A^  pw- 
poBe  of  colleeting  a  debt  <»M«ied  to  be  dae  hiii  by  dM  owm 
«reoftbe  Steamboat  Ouaaeta,  and  enforcing  tlie  lieii  en  eati 
boat,  given  te  him  by  Statnte  far  anch  semoea,  {Oobh^  437,) 
made  application  to  the  Honorable  Mamvx  J.  CteaWFORD^ 
then  Jadge  of  the  Superior  Court  of  that  eonntj'^lf uaco- 
eee--ett  the  34th  Febmary,  1S64,  and  on  Ihiit  day  made  irffe- 
d*Tit  before  hhn,  in  oompUance  with  the  term  of  that  8€at>> 
Qte.  Jnctae  Crawford,  instead  of  grantfaig  an  order  to  M 
Clerk  of  &e  Superior  Oonrt,  to  enter  up  jadeaMUt  on  eaM 
aidant,  in  favor  of  said  applicant,  as  required  by  th#  &tait> 
nte,  entered  up  and  signed  an  order,  directed  to  the  Clerk, 
in  which  the  affidavit  was  substantially  recited,  and  execution 
ordered  to  issue  in  favor  of  applicant  a^inst  the  boat  and 
its  owners,  for  the  amount  sworn  to  be  due,  with  the  costs 
<tf  proceeding,  which  order  was'signed  by  the  Judge  officially. 
Upon  this  order  the  Clerk  issued  execution,  which  was  levied 
on  the  boat.  One  of  the  owners  having  filed  a  counter-affi- 
davit and  giyen  a  bond,  as  provided  for  in  8d  section  of  that 
Act,  the  proceedings  were  returned  to  the  Superior  Court 
for  trial  of  the  issue  between  the  parties.  And  on  the  tm^ 
of  the  c4use,  the  presiding  Judge  held  that  the  order  of  Judg^ 
CftAWfORD  was  not  in  oompliance  with  the  provisione  of  the 
Stamie,  and  that  the  execution  and  levy  iv^ere  iilegaL  To 
this  decision  plaintiff  excepted. 

The  Court,  on  application,  granted  an  order  to  the  Clerk 
to  enter  up  judgment  on  the  affidavit  nunc  pr0  tune^  and  de>- 
fndant  except^.  Other  points  were  made^  but  it  is  umie- 
ceasary  to  notice  them,  as  our  judgment  on  these  twe»  points 
will  dispose  of  the  otiiers. 

1.  The  object  of  the  Statute,  in  requiring  the  Judge  or 
Justice  to  erant  an  order  to  the  Clerk  to  enter  iudgment  on 
the  affidavit,  was,  that  the  application  should  in  that  way 
show  that  it  had  received  his  sanction  or  anproval.  Th|it 
order  is  the  only  judicial  act  required  by  the  Statute  to  give 
theae  proceedings  the  force  of  a  sentence  or  judgments 

The  wder  of  the  Judge  to  die  Clerk,  to  issue  exeeutian  for 
s  speoiic  sum,  with  dM  costs,  was  equiwalent  to  a  judgoKnt. 
It  was  his  judicial  sanotion  and  appretal  of  the  appKeiilkm, 
and  was  a  substantial  compliance  with  the  requirement  of 
the  Act.  An  order  to  the  Clerk  to  enter  up  judgment  could 
have  done  no  more.    A  judgment  entered  up  by  the  Clerk 
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woald  not  have  been  Bore  effacteftl.  Tke  Jadge,  intliad 
orderiBg  the  Olerk  to  enter  judgment,  hae  entered  up  tlie 
f  udgiueut  himself*  Henee.  we  think  the  Court  erred  in  hold- 
ing thai  the  order  was  not  a  eompUance  with  the  Statute, 
and  that  the  execution  was  void. 

2.  Had  there  been  no  order,  or  aa  inwiflfetent  one,  in 
Aink  it  could  have  been  remedied  by  an  order  niMc  fn 
time^  and  when  so  remedied^  the  trial  of  the  caaae  ahm 
ha^e  gone  <m  between  the  parties  as  though  the  |»t>oeediBgf 
iwere  regular  from  the  oommeneement,  when  the  rights  of 
third  persons  had  not  intervened. 


MAYOR  k  COUNCIL  OF  THE  CITY  OF  COLUMBUS 
v$.  JAQUSS  et  al.  MAYOR  &  COUNCIL  OF  TflS 
CITY  OF  COLUMBUS  e$  al.  w.  OLIVBB,  SoKatsr- 
General  exreh 

■ 

1.  On  ft  motioa  to  dfttolve  tn  injaoctton,  it  is  error  in  the  Court  to  tcs  tW^ 
fendftot  upon  the  reftttal  of  saeh  motioB  with  the  whole  coi4s  ef  tie  fo- 


2.  Any  ohetraotion  lo  n  pablic  street  in  •  city,  in  n  pabUe  nutennoew 

!k  A  Cowl  of  Equity  has  jnrisdietion,  end  will,  in  a  proper  eeee  vsde  ^ 

iiganctioB,  restmio  a  public  noisanoe. 
4.  The  Legislatare,  21st  December,  1827,  authorised  certain  conmissioaefB  to 
•elect  a  site  and  lay  out  an  oblong  square  of  1,200  acres  as  a  reserTatioa  for 
the  common  and  town  of  Columbus,  to  Isy  out  lots,  with  appropriate  streeU , 
nllsys,  squares,  &c.  On  19th  Decemlter,  182S,  the  Legislature  passed  sd- 
other  Aet,  "  That  the  Intendaat  and  Commissioners  shall  In  no  wme  ksw 
powitf  to  nker  the  plan  of  said  Chy  by  shutting  op  atreets  or  olterwiae,  9(f 
te  pma  nny  dw»lliBg''lwuae  or  other  bvttdia^  to  be  pat  on  wmy  oC  tht 
itseeH  er  eemiioa  ef  snid  town,  under  any  lease  or  leneen,  or  ia  mmj  ethsr 
way  :*'  MM,  That  the  Mayor  and  Couoca  of  the  City  of  Colambae»  under 
this  restriction,  hnd  no  power  to  erect,  or  cause  to  be  ereoied,  n  Market* 
bonae  in  the  streets  of  said  city. 
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Umo9  md  CmmiI  af  the  Oky  of  Oaloaibii*^  w<  J«tM»  i»^«i 

In  Equity,  in  Muscogee  Superior  Court.  DecidioAS  bjr 
Judge  WOBBILL. 

These  two  oaseB^  relating  to  the  same  aidQeot-mattev,  «#d 
iBTolving  the  same  faots  and  legal  qu^Biionet  were  -argiie Ji 
and  decraed  together. 

The  object  of  the  bille — one  filed  by  Jaquee  and  otb^ro^ 
the  other  by  the  Solicitor-Oeneral,  esc  rel — was.  to  «^)Qiii  the 
City  Council  of  Colombue  from  the  erection  of  a  new  market- 
house,  in  the  coarse  of  constmctio^  in  Oglethorpe  stuael  ia 
said  city. 

Complainants,  among  other  things,  allege  that  they  art 
citizens  and  tax-payers  of  the  city  of  Columbus ;  that  said 
city  is  largely  indebted ;  that  the  Council  have  employed 
Goetchins  ft  Hodges,  contractors,  to  build  a  new  market* 
hooM  in  said  city  at  heavy  cost ;  that  the  erection  of  said 
QAtrket  is  an  obstruction  in  and  to  the  streets  of  said  city, 
sod  is  a  nuisaiice,  and  that  the  appropriation  of  naoney  for 
said  purpose  violates  the  7th  section  of  the  Act  of  1845^ 
which  provides  that  no  order  or  resolution  f<Hr  the  payment 
of  money,  &c.,  exceeding  three  hundred  dollars,  excq>t  for 
the  ordinary  expenses  of  said  city,  shall  have  any  force  or 
eiiect,  unless  said  order  or  resolution  be  passed  by  a  majority 
of  the  whole  Board  at  two  soecessive  meetings. 

It  was  upon  the  ground  of  a  violation  of  ws  provision  of 
the  Act  of  1845  that  Judge  Wobbill  granted  the  injuno»- 
tion  in  the  first  named  case.  To  which  order,  counsel  for 
defendsnts  excepted. 

In  the  second  named  case,  after  argument,  he  gcanted  th* 
injunction,  and  counsel  for  defendants  excepted,  and  assigned 
for  error — 

Ist.    That  the  Court  had  no  jurisdiction. 

2d.  That  the  Solicitor-Gkneral  has  no  power  or  authority 
to  file  said  bill. 

3d.  That  the  iigunction  was  improperly  granted. 

JoHJi  Peabody,  Johnson  k  Sloah,  for  plaintiffs  in  error« 
B.  A.  Thobntov,  W.  Williams,  Blandfobih  e&ntra. 
By  tie  Court. — Lyon,  J.,  delivering  the  opinion. 


utt     '  «ffPMHi  QQOjBfr  or  ommtKAi  ■- 

If  lyor  apdXomicii  of  4k«  Oity  ol  Goioaibm  ml  Jnyin  « il 


Two  bill^  were  filed  against  the  Mayor  and  City  Cevitil  of 
Oolunbns. 

One  by  the  SoIicitor-Gr^Mral,  for  the  State  of  Georgit,  on 
the  information  of  a  large  number  of  the  cttiieiiB  and  tu- 
jiayers  of  the  eity  of  Oolnmbos,  to  enjoin  the  Mayor  and  City 
Ooaneil  from  the  ereotiott  of  a  large  bntlding  wt  a  rnvket- 
honse,  with  a  hall  above,  to  be  let  for  eoncerts  and  exbibi- 
dona,  whieh  they  (the  Cfity  Council)  had  contracted  for,  iiad 
contemplated  erecting  in  the  centre  of  Oglethorpe  street; 
Whieh  is  alleged  to  be  one  of  the  most  public  tfaoroqghiires 
tod  oommonly  used  stt^ets  in  the  city,  and  that  such  i&tended 
building  was  an  obstruction  thereof,  in  violation  of  tke  chir- 
tar  of  said  eity,  and  of  the  rights  of  the  citicens  of  said  dty, 
Mid  of  the  eitisens  of  the  State  of  Georgia,  to  Ae  free  tad 
wiintemipted  use  thereof,  for  trade,  travel,  &c.,  as  a  pobKe 
highway.  The  Court,  en  a  hearing,  sanctioned  the  applies- 
titn,  and  ordered  an  injunction  to  issue.  To  this  deamon 
ihe  Mayor  and  City  Council  excepted. 

The  other  bill  was  filed  by  the  complainants  th^rem,  ts 
oitiEens  and  tax^payers  of  the  city,  alleging  the  additionil 
ground,  that  the  contract  for  the  erection  of  said  bunding 
was  void,  and  ought  not  to  be  enforced  as  against  the  tax* 
payers,  because  it  was  in  violation  of  7th  section  of  an  Aet 
of  1845,  that  provides,  that  no  order  or  resolotion  for  die 
payment  of  money  exceeding  0800,  except  for  the  ordinsry 
expenses  of  said  city,  shall  hare  any  force  or  eflfaei,  un- 
less said  order  or  resolution  be  passed  by  a  majority  <rf  the 
whole  Board  of  the  City  Council  of  said  ci^  at  two  aiioees* 
aive  meetings  thereof.     The  bill  alleged  that  the  oantraet 
had  not  been  passed  by  two  successive  meetings,  as  reqaiied 
by  the  Act.    This  injunction  was  allowed  by  the  Ooot,  aad 
upon  an  application  to  dissolve,  the  motion  was  not  ^inly  re* 
fused,  but  the  Mayor  and  City  Council  ordered  to  pay  the  eosis 
if  the  whole  ^f  the  proceeding.    This  judgment  was  also 
excepted  to.     Subsequently,  or  perhaps  at  the  smiiie  tiaw. 
the  injunction  was  so  far  modifiea  as  to  aHow  the  drtfendbant» 
to  go  on  with  their  contract  or  make  a  new  one,  provided 
such  contract  shouM  'subsequently  be  passed  wpcfn  iad  «p 
proved  by  a  majority  of  the  whole  Board  at  two  micw  tmAn\ 
meetings,  in  terms  of  the  Aet.    It  is  conceAeA  dn  Cto 
Council  has  subsequently  complied  with  the  Law,  «nd  tibi 
the  iiganelion^  in  conaeqnence,  has  Mased  to  hb  «fcm>ei 
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The  only  practical  qucBljim  for  omr  conaidcfatiQii,  tlMrefiort, 
is  that  of  the  judgment  of  the  Court  taxing  the  defendaniB 
in  the  bill  with  coats  and  directing  execution  to  be  issued 
and  levied  for  that  purpose. 

1.  In  this  there  was  wror.  The  costs  in  that  behalf,  as 
in  all  other  cases,  must  abide  the  result  of  the  final  trial  of 
the  oanse,  and  so  that  judgment  must  be  reversed  on  that 
ground* 

Was  the  Court  right  in  granting  the  injunction  on  the  hBl 
filed  bj  the  Solicitor-General  on  the  information  <tf  the  eiti- 
wesm  aiid  tax-pajers,  on  the  grounds  th^^in  adleged  ? 

To  understand  fully  the  force  of  this  application,  it  is  si- 
cessairy  to  advert  to  the  charter  of  the  City  of  Columbus,  and 
varioQS  additional  amendments  diereto,  bj  different  Acts  of 
the  Legidature,  in  which  the  lands  on  which  the  city  is  buSt 
was  granted  to  the  city,  and  the  powers  conferred  tiierein^- 
first  ki  Commissioners,  and  subsequently  in  the  Mayor  and 
City  Council.  The  first  Act  on  the  sul^ect  was  passed  on 
the  24th  December,  1827,  of  which  the  following  is  a  copy: 

AN  ACT, 

To  lag  ^ut  a  trading  town^  and  to  diy>o$e  of  all  the  lands  re- 
0erif$djor  the  use  of  the  State  near  the  Coweta  FalU  on  the 
Chattahoochee  RiveVy  and  to  name  the  same. — [Assented 
to  Pec.  24,  1827,  Daw.  Comp.  470.] 

[1*3  1*  Beit  enacted^  ^c.  That  His  Sxoellency  the  Gov- 
emiw  shall,  immediately  aifter  the  pasaage  of  this  Act,  ap- 
point live  CommisaioQers  to  select  the  most  eligible  site,  snd 
eaasc  lo  be  laid  out  and  distinctly  marked  on  the  reserve 
afiM^said  a  town,  upon  such  plan  as  they  may  devise  and  ap- 
prove,  halving  special  regard  to  the  future  commercial  pros- 
psrity  of  said  town  and  the  health  of  its  inhahitanSs. 

[2.]  &MC*  2.  That  said  Commissioners,  in  the  exeeixtion  of 
the  duties  by  this  Act  assigned  them,  shall  lay  out  a  squaone 
or  an  obbng  square  fircntting  the  Ohattahooehee  River  of 
twelve  hundred  acres,  as  a  reservation  for  lAe  common  anfl 
town  of  Columbus^  within  which  square  they  shall  lay  oat 
not  lees  ^han  five  hundred  VuildiAg  lots  of  half  an  acre  each, 
with  am  ^^pfiropriale  number  of  streets,  aUeys.»  sad  a  suitaUe 
number  of  reserved  souares  for  pnbUe  buildings,  &c.;  se* 
eondly,  one  square  within  the  town  and  common  reserve  of 
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ten  acres  Bhall  be  laid  out  and  appropriated  to  and  for  tlie 
use  of  the  county  of  Mnseogee,  as  a  site  for  their  pubKc 
buildings,  with  the  privilege  of  selling  so  much  of  the  said 
ten  acres  as  the  commissioners  of  the  court-honse  and  jail  of 
said  county  may  deem  proper  to  aid  them  in  building  a  coart- 
house  and  jail ;  but  in  the  event  of  the  commissioners  of  the 
eourt^honse  and  jail  selecting  some  other  site  than  the  town 
of  Columbus  for  their  public  buildings,  then  and  in  that  case 
tihe  aforesaid  lot  of  ten  acres  shall  revert  to,  and  become 
again  vested  in  the  State. 

[8.]  Sbo.  10.  That  the  said  town  shall  be  calM  and 
known  by  the  name  of  Columbus. 

Under  this  Act,  it  seems  that  the  Commissioners  iherein 
named  laid  off  the  city  of  Columbus  into  streets,  lots,  squarea^ 
ftc,  as  they  were  authorised  to  do,  and  as  they  exist  at  tfab 
day.  On  the  19th  December,  1828,  the  Legislature  passed 
another  Act,  of  which  the  following  is  a  copy : 

AN  ACT, 

To  incorporate  the  town  of  Columbue^  in  the  coun^  of  MvM- 
Qogee^  and  to  provide  for  the  election  of  ««  InUndami  and 
Commieeionere  for  the  eame.    [Assented  to  19tk  Dec^ 

1838,  Daw.  Oomp.  474.] 

[4.]  Sbc.  S.  Ani  be  it  further  enacted^  ^c.  That  the  In* 
tendant  and  Commissioners  shall  in  no  wise  have  power  to 
alter  the  plan  of  said  town  by  shutting  up  streets  or  <»ther- 
wise,  nor  to  permit  any  dwelling-house  or  other  buildiBgs  to 
be  put  on  any  of  the  streets  or  common  of  said  town  under 
any  lease  or  leases,  or  in  any  other  way. 

[5.]  Bsc.  4.  That  the  Intendant  and  Commisnoners  of 
said  town  shall  have  power  to  lease  the  common  and  othei 
property  of  the  town  for  any  term  not  exceeding  three  yean 
•I  any  one  time. 

[6.]  Sic.  5.  That  the  Intendant  and  Commissionera  ehal 
have  power  to  pull  down  and  destroy,  as  a  nuisanee^  mW  o( 
struotions  in  the  streets  of  said  town,  and  all  dwelliiig  aa 
oAer  houses  on  the  common  and  unsold  lots  witfiiii  the  eo 
porate  limits  of  said  town,  which  shall  embrace  tiie  tewn  ai 
eommon  belonging  thereto. 
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On  the  2l8t  Deoember,  ISSl,  the  Legislature,  by  Act,  »a- 
thorited  the  Intendant  and  CommlsBioners  of  Columbus,  and 
their  successors  in  office,"  to  lay  off  and  lease  any  lots  in  said 
town,  below  Thomas  street,  for  the  purpose  of  buildins 
wharves  only,  for  any  number  of  years,  as  they  may  thinE 
proper,  not  exceeding  twenty,  for  the  use  aud  benefit  of  said 
town."  By  an  Act  of  23d  December,  1835,  ''  The  election 
of  a  Mayor,  in  lieu  of  the  Intendant  and  six  members,  (which 
number,  by  an  Act  of  December  25th,  1845,  was  increased 
to  twelve  Aldermen,)  of  the  City  Council,  to  be  known  as 
the  Mayor  and  Council  of  the  city  of  Columbus,"  with  power, 
by  sec  12,  '^  to  pass  all  by-laws  necessary  for  the  government 
of  said  town  which  do  not  conflict  with  the  Constitution  and 
Laws  of  the  State  of  Georgia,  and  of  the  United  States,  ref** 
erence  to  which  alone  shall  be  had  in  the  adjudications  upon 
thia  Act/'  By  an  Act  of  December  25th,  1837,  "  The 
Ma/or  and  Councilmen  of  the  city  of  Columbus  are  authorized 
to  lease  all  of  the  south  commons,  or  so  much  thereof  as  may 
be  necessary  for  the  purpose  for  which  they  are  now  used, 
for  the  term  of  twenty  years,  at  such  rates  as  they  may  deem 
necessary  to  the  interest  of  said  city  of  Columbus."  Again, 
in  December  22d,  1840,  ''  the  Mayor  and  Council  of  the  city 
of  Colombaa  may,  and  thereby  were  authorized  to  define 
Bay  street  in  said  city,  and  to  limit  its  width  to  one  hundred 
feet;  and  to  lay  off  water  lots  up  and  along  the  western 
boundary  line  of  said  street,  and  on  the  north  common  of 
ttid  city,  beginning,"  &c. ;  and  by  the  second  section,,  ^^to 
di&pose  of  said  water  lots  by  lease  or  sale  for  such  time  and 
on  such  terms  as  they  may  deem  best  for  the  interest  of  said 
city,  and  to  execute  titles  to  the  same." 

These  are  all  the  different  enactments,  or  legislative  pro- 
visions, on  the  subject  to  which  our  attention  has  been  di- 
rected, or  which  we  deem  necessary  to  notice. 

The  questions  that  present  themselves  to  our  consideration 
are — 

1.  Whether  the  facts  constitute  a  public  nuisance  ? 

2.  Whether  injunction  is  a  proper  remedy,  or  whether  it 
will  he  in  such  case  7 

3.  Whether  the  City  Council  of  Columbus  have,  by  their 
charter  and  subsequent  legislation,  such  control  over  the 
streets  as  enable  them  to  erect  the  building  for  the  purposes 
contemplated  7 
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The  ikniaaiiee  h^e  eoihpktlned  <tf  is  of  a  parfcicaltr  kkd, 
termed,  in  tbe  books^  a  ^urpi^ihirdy  which  signifiee,  a  ckm^ 
or  endosnre ;  that  is,  wiieB  one  encroacheth  and  makes  thai 
serriceable  to  himself  which  belongs  to  many.     ^*  And  be* 
cauHe  it  is  properly,  when  there  is  a  house  bmlded  or  aa  in" 
closure  made  of  any  part  of  the  King's  demesne,  or  sf  s 
highway,  or  a  common  street,  or  public  water,  or  suck  likt 
things,  it  is  derived  of  the  French  word  pourprit,  whieh  sig- 
nifies an  indosore ;  but  specially  applied,  as  is  aforesaid,  b? 
th^  Common  Law."  .   Ooke  on  Lit.y  3'  VoLy  4  Wa/t^rmmii; 
Eden  &n  Inj.j  259.    '*  There  is  no  doubt  but  that  all  iiqariei, 
whatsoever,  to  a  highwav,  as  by  digging  a  ditch  or  msUag 
a  hedge  across  it,  or  laving  logs  of  timber  in  it,  or  by  dsing 
any  *other  act  which  will  render  it  less  commodious  te  the 
King's  subjects,  are  public  nuisances  at  Common  Law.*'    1 
jBlfss.  on  Or.j  846.     '^  A.nv  contracting  or  narrowing  of  tke 
highway  is  a  nuisance.    loid.y  849.    It  is  said  that  ndhwitk- 
standing  the  erection  of  this  building,  the  public  will  not  be 
inconvenienced,  for  there  will  be  sufficient  space  on  eiditf 
side  of  the  building  for  the  passage  of  the  public.    The  an* 
swer  to  this  is,  that  the  public  have  the  right  to  the  uneb* 
stmcted  use  of  the  whole  street,  just  as  it  was  wont  to  r«m, 
or  as  it  has  been  dedicated  to  its  use.     In  other  word%  to 
apply  the  principle  to  this  case,  the  public  has  the  ri^t  to 
the  use  of  this  entire  street  just  as  it  was  laid  off  by  ill* 
commissioners  under  the  Act  of  1827,  and  any  obstructioii 
or  encroachment  on  the  same  is  a  nuisance* 

8.  The  next  question  is,  whether  Equity  has  jorisdieliQii 
or  can  afford  relief  by  injunction  ?    It  is  claimed  that  i&o 
such  jurisdiction  exists,  because  the  remedy  at  Commctt  I^aor 
is  adequate  and  complete  by  indictment,  &c.     The  autkoii* 
ties  leave  us  no  room  to  doubt,  but  that  Bquity  has 
tioUi  and  can,  by  injunction,  give  relief,    if  there 
doubt  as  to  whether  the  Act  complained  of  was  a 
we  would  not,  in  a  case  of  the  importance  of  this,  i 
by  injunction ;    but  there  is  no  doubt  of  that  foet ;     Ift  is  » 

?lain  fact — is  a<fanitted  by  the  answer.    We  are  aware  ^mI 
!hancellor  Kent,  in  the  Au'jf  (}en'l  v$.  The  Uiie4 
ranee  Ob.,  2  Johneon'e  Oh.^  870,  refused  an  injunetiei^ 
certain  persons  for  carrying  on  the  business  of 

violation  of  an  Act  of  tne  State  of  New  York ;  

case,  while  he  admitted  that  there  was  a  precedent  "1^  M|^* 
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ttUe  mtvrfiireiMe  in  cMes  of  this  kind,  lie  retj  giUTdl^p^ 
doubted  vkether  ike  Goort  properly  Jmd  tke  jtirifldietioii. 
But  Edm  on  .b^^;,  aS9,   kji  dnwn  tke  mto  broadly,  ^ 
^^thtt  the  remedy  for  this speoieB  of  mjuky,  isby  iaHnrmatiOA ' 
of  intmsioii  ml  Oommon  Law,  or  by  iBfiwimatiott  at  the  suit ' 
of  the  Attonmr.^3e»eral  in  Equity."    Aufjf  &en^lv$.  JNek^ ' 
mb,  2  Au$^  408  ;  The  Mu/ger  of  Limthm  ««.  BoU,  5   Ves., 
an.    The  ground  of  tkie  jizriadiotioD  of  Courto  of  Bqoi^, 
in  casea  of  purpre$turef,  as  well  as  of  pnUie  VQisaiiee,  tin-*  < 
doabtwHy  is,  tlieir  ability  to  give  a  more  complete  and  p^v 
feet  Temedy^  dian  is  attainable  at  Law,  in  order  to  prevent 
irrepsrable  miaekief)  and  afeo  t»  snppress  oppressive  and  < 
Tszitieas  litigations.     9k€fnf9  Equity^  1^24;  see  also  §9^1^ 
2,  S,  5.    Li  addition  to  the  reasons  stated  by  Judge  Stort/ 
ia  §924,  why  the  remedy  at  Common  Law  by  indietment 
▼odd  not  he  oomplete  in  this  partienlar  case,  I  will  state  • 
We  one  or  two  other  reasons :  This  indictment  wonld  neoes- 
sarily  be  against  the  oity  officers,  or  those  who  act  nnder 
them,  and  in  all  probability  the  influence  and  moral  integrity 
of  these  gentlemen,  which  wonld  necessarily  be  broaght  to 
betr  gainst. a  criminal  proceeding,  wonld  more  than  likely' 
protect  them  from  a  conTiotion  as  criminals.     Besides,  if  the 
niisanee  he  erected  and  they  should  have  to  be  abated  as 
audi,  the  whole  loss  wonld  fall  on  the  tax-payers  of  the  cor- 
poration, and  therefore  the  interference  of  a  Court  of  Equity 
is  in  the  higheat  degree  necessary  to  prevent  this  outlay  and 
Io88  of  the  money  in  which  all  have  a  common  interest.  This 
identieal^iestion  was  before  the  Supreme  Court  of  Alabama, 
in  the  SUUe  v%*  The  Mayar  and  Aldermen  of  MobUe^  5  Por- 
^,  279,    That  was  a  proceeding  like  this,  to  restrain  the 
Mayor  and  Aldermen  of  the  city  of  Mobile  from  the  erection 
of  an  extensive  market-house  in  Government  street,  which 
vooU  hinder  and  obstruct  its  free  and  uninterrupted  passage. 
By  a  Statute  of  the  State  of  Alabama,  passed  in  1830,  sup- 
pUmenttry  to  iJie  Act,  to  incorporate  the  city  of  Mobile,  *u- 
thoritiat  die  corporation  ^Ho  widen,  extend  and  regulate  the 
streets,  lanes  and  alleys  in  said  ci^,  &c.     And  provided, 
moreorer,  that  the  street  known  as  Government  street  shall, 
aod  the  same  is  hereby  declared  to  be  one  hundred  feet  wide." 
"This/'  the  Court  says,  '48 equivalent  tea  declaration,  that 
it  shall  remain  open  of  that  width,  notwithstanding  .any  act 
to  be  done  by  the  corporation."    **  The  corporation  is  vested 
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)Hqp9r  «Mi  CommH  oil' «^' Oft^  «f  CMtdmbto  «•.  1«9«»#^^ 

ipiib  pMTer  id.  rcf^tete  llietlrMis,  -fa.,  of  Ike  diy^  -rate 
'  ottrttm  refttrictibiui)  oac  ef  mtaeh  ^  tkat  CbTontflMiit  •mel 
itmll  be  one  iuinftf^*fiMii  widt.  Tke  LegialMim  hstte  witih 
hold  the  dght  from  die  earpoMlioB  tO'  regalAte.  tfaait  AttM^ 
in  disi«gard  of  this  reflbricttoiu  Any  Mt,  tboAv  done  b?  tba 
oorporate  bod3r  wM^  contracts  its  Umkationi  OMSt  m  ia» 
Talkif  ae  a  inurMtkm^^of  authority.*'  The  legiriadre  dee> 
lacatioBf  preaeribiog  the  dimeneioas  of  a  etreet^^exehtdes  die 
action  of  the  oorporate  body,  ee  far  as  it  oomes  in  ooaliet 
with  the  paoramonnt  wfll  of  the  Legislature,  and  most  in  ilsalf 
be.  taken  to  make  it  a  highway,  free  to  the  paseage  ef  all 

S croons,  for  aU  le^^itmate  pnrpoees.  .  ^^Tenehing  the  jeria- 
etion  of  Equity  in  caee  of  miieanee,  though  the  eaas»  in 
t  whkh  it  is  exereised  are  not  frequent,  yet,  we  -tUftik  h  an* 
douted,"  If  this  legislatire  provision  was  so  resttiBtiTe 
upon  the  power  of  the  corporation  of  Mobile  to^  intertee 
with,  obetmct  or  impede  the  free  and  uninterniptsd  use  of 
Govensment  siveet,  as  a  pubUo  highway,  how  much  more  ee 
is  the  legislatiTe  restrictions  of  the  Act  of  Xdik  Deesmbsr, 
1828,  upon  the  City  Goundl  of  the  city  of  Cohmbus: 
*^  That  the  Intendant  and  CommissioDers  shall  in  no  wise 
have  power  to  alter  the  plan  of  said  town,  by  shutiing  up 
streets  or  otherwise,  nor  to  permit  any  dwelling-hooM  er 
other  building  f4>  he  put  upon  any  of  the  streets  or  corionana 
of  said  town  under  an^  lease  or  any  other  way*" 

4.  And  this  brings  me  to  the  consideration  of  dw  'kat 
Question,  and  that  is.  Whether  the  Oity  Oooneil  of 
under  the  general  grant  to  pass  such  by-laws  as  aro 
for  the  government  of  said  city,  or  from  some  ofiia?  AiUta  to 
irtiioh  I  have  referred,  do  not  take  the  power  either  dirMlly 
or  by  implication  to  regulate  and  control  the  streets  eC  iIib 
oily  as  they  think  proper?    And  we  are  clear  thst  thegr  I 


no  suoh  power — ^no  power  to  obstruct  the  streets  of  mUk  irftf 

Ml 


by  the  erection  of  any  building,  no  matter  how  esi 
important  they  may  deem  the  erection  of  euch  b__ 
l^e  benefit  and  welfare  of  the  city  or  its  cttiaena.    0 
sulyeot  there  is  no  room  left  tor  them  to  judge.    Zha 
dve  prohibition  is  too  plain  and  unqualified.    The 
26th  December,  1881,  to  lay  off  and  lease  lots  in 
below  Thomas  street,  for  wharves;  that  of  2BA. 
1837,  authorising  a  lease  of  the  Boufih  oommonsy 
2Sd  Deeombor^  18i0»  anihoriiing  the  <%^  Ooisnoa 
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treet  and  to  limit  its  ^dih  to  one  hundred  feet,  all 
together  or  singly,  instead  of  showing  that  the  City 
il  might  exercise  such  power,  plainly  negative  any  snch 
If  the  City  Council  had  the  power,  why  these  Acts  ? 
holding  with  the  Court  be^ow,  that  the  erection  of  this 
t  building  would  be  such  a  public  nuisance  as  a  Court 
lity  will  and  ought  to  relieve  against,  and  that  the  act 
usurplktion  of  power  by  the  City  Council  expressly 
itcd  by  the  second  Act  of  the  Legislature  which  I  have 
we  are  compelled  to  affirm  the  juagment. 


ROGERS  v$.  MARINER  et  al. 

ive  bond  to  R.  in  the  Bum  of  1350,  cooditlontd,  that  if  M.  and  hia  wife 
>r  poMesnton  of  a  lot  in  the  city  of  Colombns,  on  2«)th  December,  or 
rmaod  to  R.,  provided  R.  shaii,  on  like  demand)  at  the  aame  time  deliver 
exion  to  M.  and  wife  of  onotber  lot.  On  suit  to  enforce  payment,  the 
I'.iff  failed  to  show  on  the  trial  the  quantity  of  interest  intended  to  be 
•dltetween  the  two  in  respect  to  the  lot :  Held,  That  the  Coart  properly 
rded  a  non'SUit. 

bt  on  Bond,  from  Muscogee  County.  Decision  by 
re  WoRRiLL,  November  Term,  1869. 

-"-  plaintiff  in  error  brought  an  action  against  defendants 
c'ver  damages  for  an  alleged  breach  of  a  bond  given  him 
•^*'m,  the  condition  of  which  is  as  follows : 

^lie  condition  of  this  obligation  is  such,  that  if  said  Mar^ 
^nd  his  wife  shall,  on  the  25th  day  of  December  next, 

ii^reafter,  on  demand,  deliver  to  said  Rogers,  or  his  or^ 
possession  of  the  north  half  of  the  lot  in  the  city  of 

imbofl,  in  said  county,  and  distinguished  in  the  plan  of 
<:ity  as  lot  No.  137,  with  the  present  improvements 
34 
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4hereOB,  provided  9aid  Rogers  shftU,  upon  a  0iiDilar  demaod 
at  the  same  time,  deliver  possesaion  to  said  Mariuer  or  wife 
of  that  parcel  of  ground  lying  in  said  countj,  in  the  CoweU 
tleaerve,  and  known  as  the  south-east  quarter  of  the  one 
hundred  acre  lot.  No.  114  in  said  Beserve  containing  twentj- 
five  acreSy  then  this  bond  to  be  void,  else  to  remain  in  fdl 
force  and  virtue." 

Plaintiff,  on  the  trial,  put  this  bond  in  evidence.  He  then 
proved  that  plaintiff  at  several  times  offered  to  make  the  ex- 
change of  lots,  tendering  his  own  to  defendant,  Mariner  and 
his  wife,  and  demanding  theirs  from  them ;  and  that  they 
failed  and  refused  to  make  the  exchange.  He  also  proved 
that  defendant's  lot  was  worth  $200  more,  than  plaintiffs; 
that  plaintiff  had  incurred  expense  and  damage  of  several 
hundred  dollars  by  having  to  move  his  family  about ;  rent, 
&c.,  by  reason  of  defendant's  refusal  to  make  the  exchange. 
After  the  bond  was  executed,  plaintiff  moved  to  town  from 
his  lot,  expecting  Mariner  to  take  it.  Mariner  plowed  a 
portion  of  this  twenty-five  acre  lot ;  did  not  move  on  it ;  it 
was  damaged  by  not  being  taken  care  of  afterwards ;  Mari- 
ner disclaimed  owning  the  lot  he  had  agreed  to  exchange. 

The  plaintiff  having  rested  his  case  with  this  testimony, 
counsel  for  defendants  then  moved  a  non-suit,  and  the  mo- 
tion was  sustained  by  the  Court.  Afterwards,  counsel  for 
plaintiff  moved  a  rule  for  a  new  trial,  on  the  ground  that  the 
Court  erred  in  granting  said  non-suit. 

The  Court  retuscd  the  rule,  and  counsel  for  plaintiff  ex- 
cepted. 

IiraAAH  &  Crawfobd,  for  plaintiff  in  error. 

Holt  &  Hutchiks,  contra. 

Bji  the  Court* — ^Lton,  J.,  delivering  the  opinion. 

When  this  case  was  before  this  Court  on  a  former  occasion. 
26  Ga.y  820,  a  new  trial  was  ordered  because  of  error  in  the 
Court's  refusing  to  admit  evidence  to  show  that  tlie  estate 
intended  to  pass  with  the  possession  was  one  in  fee  ;  mnd  fur- 
ther, that  "  the  measure  of  damages  depends  on  the  qnvitiQ^ 
of  interest  which  was  to  be  interchanged  with  the  poeaeesioiu 
The  evidence  had  on  the  present  trial  leaves  jthe  case  in  more 
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ottcerUin^  tnd  doubt  than  ever.  The  evidence  wholly  failfi 
to  show  the  qnaotitj  of  interest  which  was  intended  to  he 
interchftuged.  The  witness  sajs  they  were  to  make  an  even 
exchange,  but  of  what  interest  in  the  lots,  does  not  appear ; 
aod  u  the  plaintiff  failed  to  show  that,  so  that  the  damages 
might  be  measured,  the  Court  did  right  to  award  a  non-suit. 

Judgment  affirmed. 


THE  MAYOR  &  COUNCIL  OP  THE  CITY  OF  COL- 

UMBUS  V8.  ARNOLD. 

!•  Oo«  cannot  be  tried  and  convicted  lor  an  ofTente  diflereat  from  that  for 
vhicii  be  is  prosecuted  or  called  upon  to  anawer. 

Certiorari,   in  Muscogee  Superior  Court.      Decision  by 
Judge  WoRRiLL,  at  November  Term,  1869. 

This  was  a  certiorari  sued  out  by  John  D.  Arnold,  against 
the  Mayor  of  the  City  of  Columbus,  to  reverse  and  set  aside 
an  order  or  sentence  imposing  a  fine  of  ten  dollars  on  plain- 
tiff for  exposing  to  sale  and  selling  meats  in  said  city  outside 
of  the  Market,  contrary  to  the  ordinances  thereof.     The 
summons  was  to  appear  and  show  cause  why  he  should  not 
•»  fitted  for  a  "  violation  of  the  44th  section  of  the  City  Or- 
dinances in  refusing  to  pay  the  fees  and  for  exposing  his 
meat  for  sale  by  6  ?clock,  A.  M.,  in  said  city."     Upon  the 
trial,  80  much  of  the  charge  or  accusation  as  related  to  ex- 
posing meat  for  sale,  fcc,  was  dismissed  bv  the  Mayor,  and 
the  case  continued.     Afterwards,  at  a  suosequent  Term  or 
meeting  of  the  Mayor's  Court,  the  case  was  taken  up  for  a 
final  disposition  or  trial,  when  plaintiff  moved  to  dismiss  the 
same,  on  the  ground  that  said  44th  section  had  been  super- 
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ceded  and  annulled  prior  to  the  commiBsion  of  the  alleged 
offence.  The  motion  to  dismiss  was  refused,  and  this  eon- 
stitutes  the  first  ground  of  exception  and  application  for  eer- 
tiorari.  The  case  proceeded,  and  after  heanng  evidence,  the 
Mayor  imposed  a  fine  of  ten  dollars  on  plaintiff  m  certio- 
rari for  a  violation  of  an  ordinance  passed  in  June,  1858, 
laying  and  imposing  a  tax  of  25  cents  on  every  quarter  of 
beef,  and  10  cents  on  every  quarter  of  mutton,  kid,  Iamb, 
pork  and  venison  sold  at  any  other  place  within  the  corpor- 
ate limits  of  the  city  than  at  the  Market-house. 

To  which  sentence  and  judgment  Arnold  excepted,  and 
thereupon  sued  out  his  certiorari. 

The  presiding  Judge  of  the  Superior  Court  before- whom 
the  certiorari  was  heard,  sustained  the  same,  and  ordered  the 
sentence  of  the  Mayor  to  be  reversed  and  set  aside,  on  the 
ground  that  it  was  illegal  and  without  authority  of  I^w.  To 
which  decision  counsel  for  the  Mayor  excepted. 

John  Peabodt,  for  plaintiff  in  error. 

L.  T.  Downing,  contra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  defendant  in  error  was  summoned  to  appear  before 
the  Mayor  and  City  Council  of  the  city  of  Columbus,  to  an- 
swer to  a  charge  of  the  violation  of  the  44th  section  of  the 
City  Ordinances,  in  refusing  to  pav  the  fees  and  exposing 
his  meat  for  sale  by  6  o'clock,  A.  M.,  in  said  city.    On  ihe 
bearing  before  the  Mayor,  the  defendant  was  adjuaged  guilty, 
and  fined  for  exposing  to  sale  and  selling  meats  in  said  city 
outside  of  the  Market.     This  judgment  was  carried  to  the 
Superior  Court  by  certiorari  for  review,  and  the  judgment  of 
the  Mayor  was  overruled  on  the  hearing  before  Judge  WoB> 
RILL,  and  this  latter  judgment  was  brought  before  us  by  bill 
of  exceptions.     Upon  consideration,  we  affirm  his  jadgment. 
The  ordinance  on  which  the  defendant  was  adjadjKc^d  to  b< 
guilty,  was  passed  long  subsequently  to  the  one  under  whidh 
defendant  waa  prosecuted,  besides  the  offence  for   whi^  hJ 
was  fined,  was  a  totally  different  one  from  the  one  ^Maft  Kff 
was  called  upon  to  answer ;   and  hence,  the  judgment  wi^ 
necessarily  wrong. 

Judgment  affirmed. 
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Cook  vs.  Walker. 

k 1.  ,        . -im^ 


COOK  M.  WALKER. 

* 

k  To  t8tbofix«  a  racoi^ery  far  malicious  pro««cutioa  io  a  civil  proceodmg,  tbf 
plaiatifT  ma«t  show  afiirmatively  that  th^  proceedings  were  maliciouii  and 
without  probable  cause,  both  concurring.  j 

Case,  in  Harris  Superior  Court,  tfried  before  Judg^ 
WoBBiLL,  April  Term,  1860. 

This  waa  an  action  on  the  ease  brought  by  Elijah  Cook,. 
igainst  Thacker  V.  Walker,  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff,  by  the  suing  out  a  Trrit  ot 
neexeatj  and  sieizing  upon  about  80  negroes  of  plaintiff 'a,^ 
larioff  a  receiver  appointed,  &c. 

Plaintiff  opened  ma  case  and  offered  in  evidence  the  bill 
and  proceedings  in  the  Equity  case,  in  which  the  ne  exeat 
issoed.  AlsOy  the  ne  exeat  bond  execrated  by  plaintiff,  with 
Mary  Walker  as  security,  and  the  Record  of  the  Court  of 
Ordinary,  appointing  him  administrator  on  the  estate  of  said 
Mary  Cook,  deceased,  his  wifb,  and  his  bond  as  administrator, 
witi  said  Mary  "Walker  thereto. 

Plaintiff  further,  amongst  other  things,  offered  to  prove  the 
Talne  of  the  estate  of  Mary  Walker,  his  security,  on  bis  :ne 
exeat  and  administration  bonds.  This  testimony  the  Court 
refused,  and  counsel  for  plaintiff  excepted. 

Plaintiff  having  closed,  counsel  for  defendant  moved  for  a 
wn-auit,  which  3ie  Court  below  granted,  and  counsel  for 
plaintiff  excepted: 

JoiOBS  &  JoKiES ;  J.  N.  Ramsey,  for  plaintiff  in  error. 

« 

Wk.  DoTTOHBRTT,  Contra. 

Sythe  Court. — Lyon,  J.,  delivering  the  opinion. 

^  This  iras  an  action  for  malicious  prosecution  by  the  plain- 
tiff against  the  defendant,  on  the  following  state  of  facts  : 
Tbe  plaintiff  married  a  sister  of  the  defeudbnt,  who  was  pos- 
sesaea  of  a  large  estate.  On  their  marriage,  they  entered 
into  a  marriage  contract,  in  which  Mrs.  Cook's  property  was 
conveyed  to  one  of  her  brothers,  in  trust,  for  her  sole  use, 
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^^  with  liberty,*'  to  the  wife,  ^'to  sell  and  dispose  of,  and  to 
give  away,  either  by  deed,  will  or  otherwise,  all  or  any  part 
of  the  same  aa  she  may  think  proper ;  but  in  case  she  shoald 
die  without  children,  or  without  making  disposition  of  the 

Eroperty  at  her  death,  the  property  was  to  be  divided  among 
er  mother,  brothers  and  sisters.'*     Mrs.  Cook  died  subse- 
quently, without  children^  and  without  making  any  disposi- 
tion of  her  estate.     The  defendant  administered  on  her  es* 
tate  and  gave  his  mother-in-law  as  security  on  his  adminis- 
tration bond,  and  claimed  that  hia  wife's  estate  belonged  to 
him  under  the  Law  of  Distribution.     The,  brothera  and  sis- 
ters and  the  descendants  of  such  of  them  as  were  deceased^ 
filed  their  bill  in  Equity  in  Harris  Superior  Cpurt  against 
Cook  for  discovery  and  distribution,  and  in  that  bill  prayed 
a  writ  of  ne  exeat  against  Cook.     Thi^  bill  was  sanctioned 
by  Judge  IvBBAOK,  the  then  Judge  of  the  Superior  Court 
Qt  t)iat  coujity,  and  the  writ  of  ne  exeat  issued.     Cook  waa 
arrested  under  the  aame^  and  gave  bond,  with  Mary  Walkert 
kis  mpther-in-law,  ^d  the  mother  of  the  complainants,  ta 
hia  security,  she  having  favored  Cook  in  the  contest  for  his 
wife's  property.     The  surety  was  possessed  of  a  large  estate 
i(x  her  owq  right,  and  but  for  her  relationship  to  the  parties, 
would  have  been  ample  security.on  the  bond.     She  was  quite 
old,  and  the  complainants,  naturally  expecting  that  the  pro- 
perty she  was  possessed  of  would  ultimatelyi  and  in  the 
course  of  UiiuAg,  belong  to  them  as  her  heirs  at  Iiaw^  coald 
not  see  how  this  gave  them  any  security  for  the  fbrilieoming 
of  the  property  in  litigation,  for  if  the  loss  fell  on  the  euretj, 
it  would  have  to  be  made  good  out  of  an  estate  that  they 
very  reasonably  expected  would  be  theif  own,  and  that  thus 
they  were  indirectly  sureties  themselves  for  Cook.      TTnder 
these  circumstances  and  facts,  complainants  filed  Wk  m&^U^ 
mental  bill,  asking  the  Chancellor  to  compel  Cook  to  giv 
other  security,  which  the  Court,  upon  the  hearix^  thereoi 
allowed. 

To  the  bill  so  filed  for  distribution,  the  defeiid^At  ^oerc 
by  counsel,  demurred,  and  upon  the  hearing  of  ttu^i  dem 
rer,  the  presiding  Judge  of  the  Superior  Court  OTerrnled 
demurrer,  and  orderea  the  defenoant  to  answei;,  T^Sk  ^ 
cision  waa  expept^  to,  and  brought  to  this  Coiirti  and 
the  hearing,,  this  Coi^t  sustained  itne  deipiirrery  ^olc^jr  t& 
under  the  unlimited  power  of  disposiiioh  given    ihe   infe 
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the  mafriftge  ftettleflient,  the  absolnti  tee  Sriid  vested*  itf  het^ 
and  the  limitation  over  was^  in  cons^qtietice,  not  tfood,  and 
that  OD  her  death,  the  prdp^ty  vested  in  her  hUBband  /M 
marite.  This  is  the  whole  ground  of  tbe  accusation;  0^ 
the  trial,  the  nropf  was,  that  the  property  had  been  tAek 
possessien  of  by  the  Sheriff  under  the  ne  txeat  an4  kep^ 
8ome  thirty  or  forty  days ;  that  some  o^  the  proiierty  had 
been  sold  and  brought  fair  prices  t  that  lifae  services  of  thi^ 
negroes  were  worth  |600  or  ^l^obo  dttrin^  the  time  i  th^ 
the  fees  and  commissions  allowed  to  the  receiver  from  sitle  and 
attention  to  the  property  amounted  to  some  $500  6r  tJWOOj' 
that  the  counsel  fees  pikid  out  by  Gook  in  that  iHigtftite  TOdii 
hare  been  soufte  |^,000  or  (17,000— -at  least  it  was  #ortH  ^ 
moeh— and  by  William  Dougherty,  one  of  the  cntln^M  fbr  ihb 
eottphtinatit^  in  the  bill,  that  ke  had  be^n  nractidhg  L«# 
some  twentr-seven  years,  and  that  he  had  aavised  the  conit* 
plainants  that  the  property  was  theirs,  and  all  the  prt)cee  ^ 
mgs  that  were  tal^en.  The  nlaintiif  offered  to  pvtt  in  '  e^ 
dence  his  adihiftistratlon  bond  on  hid  I&te  wife's  estate^,  wi  _ 
Marj  Walker  as  surety  on  siime,  and  i^e  fthie  6f  her  ^ 
estate,  for  the  ptftpose  of  showing,  I  suppobe,  thht  ifte  aon)[- 
phinatirii  wete  Am])Iy  protected  by  that  bottd,  !n  eaM  Hhe^ 
TO  been  a  reco^ry  in  theil*  fikvor.  ftnd  thit  the  Writ  of  t^ 
^*^  appBed  fbr  and  stted  out  in  tne  catlsie  was  nntoedeimHl 
l^be  Codrt  exeludted  th^  evidence.  The  pl«ihtiir  havl^^  th^ 
Closed  the  eti^ence,  on  motion  of  defS^ndaht'fef  cOtthBei,  'fh# 
Owt  awarded  4  non-sttit.    That  is  the  ckse.  <        ^ 

To  tnstaiii  ttiis  action,  the  plaintilF  must  show  alBrmat}veIjf 
^t  the  prosecQtion  complained  of  was  malicious  and  Wlthw 
out  probable  cau^e,  both  concurring.  This  is  the.very  mtind"^ 
^ork,  without  which  there  i^  no  cause  of  action,  ^atmif 
^  IhrUng,  4  Burr.,  1,975 ;  Graham  vs;  BeU,  1  Nok.  f 
Xi,  288;  2  €hr.  Ev.,  449.  It  is  not  ^  snffcieat  proof  of 
probable  cause,  thit  tb6  plaintiff  was  acquitted  of  an  indict^ 
inent  by  reason  of  tbe  non-appearance  of  the  deftettdtet,  whb 
^s  the  prosecutor.  Pureeav$,  Maenatkdrdy  9  JRwr*.  861; 
nor  that  (he  Ql^iid  Jury  ^turned  the  bill  not  fblqid.  B^rfi 
t'l.  iRate,  4  iPctuM.,  Ib9.  In  that  case  L6rd  MAl^iinBttt 
sud:  » If  this  action  could  be  maintained,  everv  bill  whick 
Ae  Gr^nd  Jutr.  threw  ott  would  be  the  ground  or  an  action.'* 
Ae  fact  thst  the  ^ods  wete  not  stoleti,  but  accidentia  HAV- 
kid,  wffl  not  alone  estiibllsk  the-  want  of  {irdhible  causes 
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Afiottt  «.  Sifiiff(frdj  4  /r6<b;^  302.    Probable  owe  does. 
liot  depend  oix  the  aotuAl  state  of  the.  ca8e#  in  point  of  iv^ 
^t  on  the  b9ne8l  and.  reasonable  belief  of  the  partj  dto^ 
Qttting.   4  Ir€,j  398;  %  Ch;  JSv.yi&5;  John$toncn,Sytt^ 
T.  M*  510,  is  a  leaicUng  case  in  actions  of  tbis  kind.    John- 
stoD^,  (wbo  was  commander  of  a  squadron  of  ships  and  Tea- 
aels  of  wai;,  ordered  Sntton,  who  was  a  Post  GapUun  of  one 
of  the.  yes^el4  forming  the  squadron,  into  custody  for  alleged 
diBebedieqce  of  orders,  and  afi»r  detaining  him  in  long  con- 
^nemeaoit   with   attending   circumstances  of  great  crueltji 
bre«(gjkt  him  to  a  Court-Martial^  in  which  Sutton  was  honoi- 
ably  apqnitted  of  the  charge,  in  this  wise :  I'^Proro  the  cir- 
oumatances.  proved  of  the  condition  the  Ibis  (wh«^Ql&)^: 
ton  w:as  commander,)  was  in,  it  appeared  to  the^  Court-Mar- 
tial^ that  the  plaintiff  was  justinable,  &o."    Upon  sfiUou 
brougbfe  for  the.  malicious  proseaution  and  ar^coYerY  hsd,  on 
motipn  to  arrest  judgment,  the  Exchequer  Court  beld  tktt 
the  Jio^on  was  maintainable.    The  cause  being  carpad  to  the 
Bxchequer  Chamber,  was  heard  bef/9r|9  liprds  Ma^svis^^  ^ 
ti0ua^QB0ua|[f  who  held,  after  much  argument,  Aat  the 
IfigV^^  ^f  the  Exchecpier  Court  should  be  reversed ;  tbst 
the  fkctjuDn,  was  pot  maintainable,  because  it  appeared  <^  ^ 
face  of  th^  sentence,  that  there  had  b^en,  in  &ct,  a  diaobe- 
diance  of  orders^  and  although  justifiable  still,  it  sSocded 
probable  .canse,  and  the  decision  was  put  on  the  authoritj  ^ 
^.ease  reported  in  1  TTtli.,  232,i2€yni>j(2f  us.  JEfsymcdy;  that 
was  an  action  for  maliciously  and  witlvont  probaUe  cause, 
urosefmlixkg  for  oondemnation,  brandy  seiae^  aa .  foxf^^^* 
The.  brandy  was  condemned  by  the  sub-ComxoisaiQnera,  but 
tbe  condemnation  was  most  rightfully  reverse^)  on  appeal  to 
ttie  Commissionersi  and  because  of  that  cond^miiation  by  tbe 
aob^QomiBissioners,  the  action  would  not  lie  ^or  the  reason 
ad  stated  by  Chu  J.  Lbs.  that  malice  could  xu}%  be  inferred 
but  a9  was  ;nore  correctlv  stated  by  Saron  Eybs,  that  from 
timcouidemnation^  p^obaole  cause  would  be  inferred*** 

If  the.  facts  i^ia  circumstances  show  that  in  the  proseca* 
tion  the  pa^J  was  actuated  b^  an  honest  and  reasonable  coa* 
fiction  of  the  justice  of  his  suit,  and  not  merely  with  a  viev 
to  ooosffion  expensa  to  his  adversary,  the  action  Snll  Bot  Ue.| 
Kow,  upoR  the; reason  and  Drincinle  of  thes^  authorities,  this 
action  cannot  be  maintained,     n  ha  can  doubt  biai  that  ^ 
defeii4anf^ ,im  tl^ prq4ao)»tiM.  o^  tbfi  #nit  fpr.the.recorery  oi 
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^  pi operQF,  ir«a  a^u«t^  •  by  w  ftod^st  flontf oIiod  (hat  ^ 
«ift«atitled  to  the  pi^opertj?  .H«  :va9  bo  adviMd.  by.  hinr 
eooDflel;  it  vas  bo  lield  by  tke  presiding  Judge* of  tbe  SupOf 
tkr  Cov(  in  vhioh  tbe  ealie  .was  tried,  Iht  wbole  reoord 
shows  ikat  there  waa  probable.  eauBe.  iKo  writ  ear  proceaa 
n^  sued  oot  in  the  cattse  bu?k  eueh  as  was  adviaed  by^ 
oounael  and  Ba&etiiNaed  by  the  Court,  on  a  atatetDent  i^  focts 
tM  vas  net  eqntrOYerted.  If  we  were  to  b(dd  that  thia  a4^ 
tiofi  would  lie,  it  would  be  on  the  principle  that  erery  auitor 
vko  kappeuB  to  he  oaat  in  his  suit  is  liable  to  the  actioiBuiei 
9verj  proeesB  aued.  out  by  him  dating  the  progresii  ef  tha; 
suit  for  the  protection  of  his  interest,  that  is  aaibariaed  by 
lav,  tdviited  by  eoiineel  and  eanotioned  by  the  Coiurty  no 
mtter  with  what  good  faith  and  honest,  convielion  theaui^ 
vu  prosecuted.  Such  ruling  would  be  unsanctioned  by  and 
igainBt  aU  precedMit  and  every  prineipk  of  Justioe,        ' 

Judgment  affirmed. 
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^- WJtoatbe|»Uutifl'>ai9<Uvit.  u«4er  tha  A,ei  fi(  J>90.  11,  185§«  prolwJ>«Q' 
to  tniog  oot  a  «a.  ja.  agaioat  the  ^ef^iidaiit,  states  that  ihe  clefendaat  ''  ha» 
nwoejr."  &c. :  /2>/d,  That  to  be  a  sufficieni  description  of  the  projJerly  to 
inihorize  &  ra.  sa.  to  issue. 

Cix.  Sa..  in  Marion  Superior  Court,     pecision  by  Judge 
WoiBiix,  March  .Term,  i860. 

Thomas  Doaier^  sen.,  haying  obtained  a  judgment  against 
Thomas  H.  Bozier,  and  desirous  of  issuing  a  capiat  ad  sattfh 
Meimium  againat  hip^made  affida^  under  the  Aot  of  Pec. 
U}  1858,  /'.Siat.^e  haa  justjcafisQ  to  believe  that  the  defend? 
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a«t,  ih«  toid  Thoaiai  H.  Bocier,  has  nMtjr  ^iobto  emtUt 
Mftch  by  jterf  /bcftM.  Upon  this  ttSdarit  a  Iemi.  ki.  )mq6^ 
ftiid  di^fendant  -wmd  Acrested.  At  the  1?arti  to  whkh  Ae  m. 
#a.  wiM  retoroable',  plaintiff  moved  to  enter  judgment  on  tto 
ea.  M.  bond,  upon  the  gromid  thM  Bopohedufe  of  defesdimt'i 
property  had  been  filed,  and  that  he  did  not  appear  In  Cotnt. 

To  Miie  order  eounsel  for  defendati^t  obfeeted,  andtioTelto 
dbmiss  the  ea.  m.  and  proceedings  thereon,  tipoii  the  notiA 
that  llie  affidavit  was  inenffeient  and  defeetive,  isd  did  m* 
afithoriae  the  isening  of  th«  ca.  sa.,  because  lio  <M(NMt  4( 
money  is  thereia  specified  as  belonging  to,  or  i»  peMeimoa 
of  defendant. 

The  €aurt  ettetained  the  motiob  and  dismissed  the  M.  ^y 
liffd  ootesel  for  plaintiff  e^tcepted. 

Ingrak  Jt  RusBELL^  foT  plaintiff  iii  error. 

Blandford  k  Crawford,  e<mtra. 

By  the  Court. — ^Lton,  J.  delivering  the  opinion. 


Was  the  affidavit  made  and  filed  by  the  plaintiff^  prelimi- 
nary  to  suing  out  the  ecu  sa.,  sufficient  to  aathorise  the  isvi- 
inff  of  that  writ  ? 

The  Act  of  the  Legislature  of  Dec.  11, 1856,  requiring 
this  affidavit,  is  in  these  words : 

<<  Sbc.  1.  Be  it  enaetedj  That  from  and  after  the  pssssge 
of  this  Act,  no  eapiae  ad  satitfaeiendum  shall  iMue  amnst 
the  body  of  any  aefbiidaht',  from  any  Odurt  of  this  State, 
until  the  plaintiff,  his  agent  or  attorney,  shall  have  first  £W& 
an  affidavit  in  the  Clerk's  office  of  the  Court  in*  whidt  judg- 
ment has  been  obtained,  or  with  the  Justice  of  the  Peace,  V; 
whom  the  same  may  have  been  rendered,  stating  that  he  w 
just  cause  to  believe  that  the  defendant  has  inoiiey  or  pto^ 
perty  which  cannot  be  reached  bv  thejfm/onoa,  other  thsa 
such  as  is  allowed  by  Law,  or  taat  the  defendimt  lias  pto- 
perty  which  is  beyond  the  jurisdiction  of  ihe  Coiurt  in  whicb 
said  iudgment  has  been  rendered.     The  affidavit  moat  «Ute 
6t  what  the  property  contfsis,  particularly  deserilnng  the 


same.'' 


,  the  ait^avit  filed  ih  tUis  Unie  teeitM  .<h«t  tM  defettdao^ 
<^ha8  money  irtnch  Utathbt  be  reicliM  bjr  JUri  f^eum.     ^ 
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is  the  only  property  or  deBcription  given*  We  think  the  H^ 
scriptioQ  siuBciently  full  and  certain  to  atithorize  the  writ  to 
issue.  The  description  is  in  the  words  of  the  Statute.  If 
the  affidavit  was  required  to  state  what  kind  of  money  it  waft 
that  defendant  had,  it  would  be  equivalent  to  saying  that  a 
ea.  la.  cpnld  not  issue  on  that  ground,  no  matter  how  muck 
money  the  defendant  was  possessed  of.  For  although  one 
may  sec  and  know  that  another  has  money,  yet,  it  would  he 
7ery  difficult  to  tell  what  kind  of  money  it  was,  unless  ft 
closer  inspection  was  allowed  than  is  customary  or  usual  witli 
one  who  is  concealing  from  a  creditor.  But  a  description 
that  it  was  of  a  particular  kind  of  money,  would  not 
mend  the  matter ;  for  whether  on  one  bank  or  another,  it  is 
still  money.  If  it  be  said  that  the  proper  description  wouM 
be  to  state  thie  amount,  we  reply,  that  the  Statute  does  nOt 
require  that  to  be  done.  The  affidavit  is  in  the  words  of  the 
Statute,  and  where  that  is  so,  we  will  not  require  more  to  bd 
done,  especially  when  to  require  more  would  be  to  deny  the 
right. 

Judgment  reversed. 


I 


FOX  M.  RUCKER. 

1-  A  plwutrer  if  not  eotUred  eo  the  lien  fbr  his  work,  materials  fbmithed,  ft;^., 
riven  to  toason*  and  earpenters  by  the  Act  of  7H  Dec.,  1934,  aod  made  gt^^ 
«nl  bf  the  Aet  of*  Deeembtr,  183B. 

Complsint,  ifi  Taylor  8ttperi(yr  Court.    Tried  before  Jttdge 
WoERitL,  at  Nerember  Term,  1869» 

Pok  was  employed  by  Ruckei*  to  lath  And  plaster  a  house. 
After  the  work  was*  dotae,  the  parties  came  to  «  settlement, 
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ajpd  after  doduoling  pajqieDU  mi^de,  Backer  fell  in  debt  to 
$^0^  8256  S5,  for  wwcli  he  gave  bid  note/ specifying. therein 
iliat  the.  amount  was  duo  Fox  for  plastering.  Fox  recorded 
a  lien  on  the  house  and  lot  on  which  it  stood,  ami  aftervanU 
hrougbt  suit  for  the  purpose  of  enforcing  the  lien.  It  wu 
proved  on  the  tri^l  that  the  work  for  which  the  note  v*s 

fiven,  was  done  b^  Fox  and  a  man  named  Hilton,  hired  bj 
'ax  to  assist  him,  and  that  Hilton  waa  an  excellent  brick- 
Uiason,  but  that  Fox  was  a  plasterer  onlj,  and  bad  no  skill 
in  briok-laying.  It  was  furtW  prov^  that  lathing  and  plu- 
^ering  a  bouse  is  no  part  of  the  work  of  a  brick-mason  or 
dkrpenter. 

The  Court  charged  the  Jury,  in  substance,  that  th«  plain- 
tiff wps  not  entitled  to  a  lien,  on  the  bouse  and  lot,  if  thej 
believed  that  lathing  and  plastering  is,  by  the'  custom  of  me- 
gh^BicSy  the  work  of  a  plasterer,  and  not  the  work  of  a  car- 
penter; that  in  no  event  could  he  have  a  lien  for  the  plaster- 
ing; but  if  the  Jury  believed  lathing  was.  by  the  custom  of 
mechanics,  a  part  of  the  work  of  a  carpenter,  they  m\{,U 
enforce  the  lien  for  the  value  of  the  lathing. 

The  Jury  returned  a  verdict  for  the  amount  of  plamtif*^ 
demand,  but  found  that  he  waa  not  entitled  to  any  lien  on 
the  house  and  lot.  Whereupon,  counsel  for  plaintiff  &led 
their  bill  of  exceptions,  alleging  that  the  charge  of  the  Court 
ia  erroneous. 


6&ICB  k  Wallace,  and  D.  W.  Millbr,  for  plaintif  in 
error. 

Mark  H.  Blandford  and  W.  P.  Edwards,  contra. 

By  the  Court. — Lton,  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is  this;  Whether  a  plasterer 
is  entitled  to  the  benefit  of  the  provisions  of  *^  An  Act  to 
gJ4r0  maaona  and  carpenters  an  ineumbrance  for  debts  due  on 
account  of  work  done  and  material*  fnmiahedt  &c«'*  of  l><^ 
22d,  1884,  and  made  general  by  Act  of  Dec.  28,  1838  ?    The 
Scat  aeotaon  of  that  Act  provides,  that  **  AD  debta  whiok  may 
hereafter  become  due  to  any  mapoo  ct  cikrpaater  in  the  ooan* 
ties  of  Richmond,  &c.,  for  work  done,  or  materials  famishedi 
fpr  biiildiog  or  repairin^e  any  boua^,  ia  all.  9»se8,  wben  said 
inason  or  9a]^pp|iter  .sbajT  oot  hay^  Ukcu  per^oni^I  aeci^ity  for 
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said  debts,  shall  constitute  and  be  an  incumbrance  on  such 
house  and  the  premUea  to  wbiQh  it  shall  be  attached,  supe- 
rior in  dignity  and  of  higher  claim  than  any  other  incum- 
brance whatever,  no  matter  of  yrhat  nature  or  sort  the  same 
may  be,  and  without  regar4  to  the  date  of  such  other  incum- 
branoe."     CbM,  565. 

It  was  ID  proof  that  a  plasterer  is  neither  a  mason  or  car- 
penter, but  that  his  trade  is  a  distinct  o^ne  from  either*  A.  ma- 
son is  one  whose  occupation  is  to  lay  bricks  and  et^nes^  or  to 
construct  the  walls  of  buildings,  chimneys  and  the  like,  which 
conftLsts  of  bricks  and  stones. 

A  carpenter  is  one  who  works  in  timbef— a  framer  and 
bailder  of  houses. 

Aplasiierer  is  one  that  overlays  with,  plaster;  and  these 
definitions,  taken  from  Webster^  are  the  usual  and  ordinaty 
significations  of  the  terms.  It  is  clear,  then,  that  the  plas- 
terer is  not  within  the  letter  of  the  Law.  Is  he  within  the 
ifiteoliout  ^^^  i^  30,  can  the  Goart,  by  construction,  extend 
the  operation,  of  tha  Act  to  him  ? 

It  is  said  in  the  argument  for  the  plaintiff,  thftt  the  pla^t 
terer  is  in  the  Eauity  of  the  Statute ;  that  is,  the  same  rea» 
tons  that  induced  the  Xi^gislature  to  pass  this  law,  for  tht 
benefit  of  the  mason  arid  carpenter,  applied  with  equal  force 
in  bid  fovcM-y  and  thus  he  is  within  the  intention.  Now,  all 
this  may  be  admitted,  and  yet  the  rule  is  unchanged.  We 
can  only  get  at  the  intention  of  the  Legislature  from  the  Aci. 
Ezekielv^.  Dixon,  3  Kelly ,  152;  and  there  is  nothing  in  the 
Act  itself  that  would  indicate  that  the  Legislature  intended 
to  extend  the  lien  to  any  others  than  those  named.  But  how 
can  the  Court  resort  to  the  intention  of  the  Legislature  or  tA 
the  reason  or  the  spirit  of  the  Law,  when  the  Law;  itself 'i« 
plain,  clear  and  unambiguous  ?  But  aside  from  all  this,  the 
Act  is  in  derogation  of  Common  Law  and  of  common  right, 
and  mu8t  be  constructed  strictly  and  extended  no  fartner 
than  its  words  plainly  import.  Lhidley^  106;  Carrv$.  On. 
R'  fi.  ^  B*k  Co,^  1  Kelly ^  583;  Young  vs.  MeKenzie,  8 
Kelly,  38  ;  Mayor  vs.  Bartridge,  8  On,,  28. 

Undoubtedly,  the  plasterer,  in  justice  and  Equity,  is  )aa 
much  entitled  to  the  lien  for  his  protection  and  security  as 
the  mason  or  carpenter,  but  he  cannot  have  it  without  a  Law, 
and  the  Law  does  not  reach  or  include  him. 
Judgment  affirmed. 
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LOWE  V8.  BRYANT,  AdmmiBttator. 

J 

t.  One  W.  H.  L.  being  in  treaty  of  marriage  agre(*nient  with  V.,  his  (OleBded 
wife^,  agreed  with  her  in  parol  that  the  property  he  ahovM  reeehre  bf  heroi 
the  marriage,  he  would  give  to  her  and  the  children  of  their  marriaga  bf 
^jl) ;  after  the  narrtage  prepared  a  Will  aceordiog  to  thai  agrenBtnt  uA 
loepl  it  by  him  for  that  parpoae ;  sahaequeiMly  ezeouled  such  Wil,  aad  is. 
mediately  aAerwarda,  by  codi^iU  so  changed  the  diapoaition  o(  that  property 
aa  to  give  hia  wife  only  a  Ufe-esiate  in  the  property  i  Held,  That  upoo  the 
execution  of  the  Will,  the  agreement  was  executed,  and  excluded  him  from 
making  any  subsequent  dispositioat  by  codicil  or  otherwise,  that  woqM  ^. 
feat  the  agreement,  and  it  most  lie  enforced. 

In  Equity,  in  Tfcylor  Superior  Court.    Tried  before  Judge 
WOEBILL,  at  April  Term,  1860. 

This  was  a  bill  filed  originally  by  William  E.  Lowe,  exec* 
utor  and  legatee  in  remainder,  of  WilHam  H.  Lowe,  deceaa* 
'  ed,  against  Martha  T.  Lowe,  widow  of  testator,  to  comp^ 
her  to  ^ive  bond  and  security  for  the  forth  oomihg  of  certain 
ilegroes  and  other  personal  estate,  which  the  bill  alleged  die 
held  only  for  life,  under  the  terms  and  provisions  of  the  iMt 
IV  ill  and  Testament  of  said  testator. 

The  following  is  a  copy  of  said  Will  and  Codicil  thereto : 

*<  (Georgia,  Taylor  CotTNTY: 

^'I,  William  H.  Lowe,  of  the  county  and  State  aforesmid, 
being  of  advanced  age,  but  of  sound  and  disposing  pund  and 
memory,  and  being  desirous  of  piaking  a  disposition  of  tbe 
effects  with  which  a  kind  Providence  has  blessed  me^  afttr 
my  deatJiy  do  make  this  my  last  Will  and  Testament,  hereby 
revoking  and  annulling  all  others  heretofore  made  by  me. 

^^Item  1st.  It  is  my  will  and  desire  that  my  body  be  buxie& 
in  a  decent  and  Christiaa-Uke  manner,  suitable  to  my  cir- 
Qumstanoes  and  condition  in  life.  My  soul,  I  trust,  sbmU  re- 
turn to  rest  with  God,  who  gave  it,  as  I  nope  for  eten^al  sat 
VAtion  through  the  merits  and  atonement  of  Jesua  Chirist« 

«Item  2d.  It  is  my  will  and  desire  that  alLmy  just  deVui 
be  paid  by  i^y  executors-  hereinafter  named,  as  I  ana  umiilt 
ing  my  creditors  should  be  delayed  of  their  rights,  ^specimllj 
as  there  is  no  necessity  for  delay. 
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Martluk  3.  Low^y  for  aim  daring  her  luUural  Me,  the  follow- 
ing prop^ty.  to:^t :  Qeorge,  a  i^egro  boy  about  /eigbteeft 
yeaxa  oldj  KlhUj  a  woman  about  22;  TUl]r9;agurliJ>oat  ten; 
iBen,  a  bay  about  five ;  Osborn,  a  man  about  fif^;  and  Mi^ 
rUh»  a  wonan  about  fifty  yea^  fii.  All  of  the  houaehoJd 
furnituro. which  I  received  by  my  said  wtfe  upon  our  mt^^i^ 
marriage*  to^wit :  one  teu9tor  bethUad  and  fumiturey  one 
hureau,  one  work-'MtaAdy  one  haff'teastor  be4$tead  ^md  /ifr- 
niture^  four  tjrunkty  two  uaehetoMdOj  three  looJ^ng-gla^eOi 
and  oue  brase  cloeh  And  at  the  death  of  my  said  wi^  Mar- 
tha T-  I^we,  my  will  is,  that  eaid  property  ahaU  go  to  ^nd 
become  the  property  of  my  child  or  cJ^tldren  which  my  aaid 
iiife  may  h^ve  living  by  me^  to  them  and  their  heirs  forever; 
aad  in  the  eyeut  that  my  said  wife  should  not  bare  by  me  « 
any  <diild  or  children. at  ber  death  liyii^g,  then  said  property 
to  becoine  the  property  al^olutely  qf  my  said  wife^  to  b^  die- 
poeed  of  (MS  ^  may  think  proper  by  Wiil  or  otherwiee* 

''Abo,  I  give,  bequeath  and  devise  unto  my  aaid  wife, 
Martha  T*  Ik>i^>  for  and  during  her  natural  life,  the  follow- 
ing lands,  to--wit :  Iwenty«fiv.e  acres  off  of-  lot  No.  224,  in 
the  nortb-east  comer  of  said  lot,  in  the  Bd  distriot.of  oriftv- 
nally  Muscogee,  now  Taylor  county,  and  125  aqros  off  of  th^ 
west  aide  of.  lot.  of  land  JSo.  242^  in  the  2d  district  of  prigi- 
naUy  Sfiisc^gee,  now  Taylor  coujity,  with  all  the  members, 
ligbta  and  i^pnr  if  nances;  also,  my  match-horses,  rookawaf 
Mid  bananas.  And  at  the  def>th  of  my  said  wife,  said  laivd^ 
biHBea,  JTOokaway  and  harness  shall  be  equally  divided  among 
all  my  children  subject  to  the  restrictions  hereinafter  named. 

^^l!t^&4th.  I  give  and  bequeath  Unto  my  stap-daiigbter, 
Jeffersonia  B.  Brooks,  one  half-teaster  bedstead  and  furni- 
ture, and  one  gold  watch,  which  I  received  by  my  said  wife 
mpon  our  intermarriaff e ;  and  if  my  said  step-daughter,  Jef- 
fersoniik  B.  Brooks,  should  depart  this  life  before  marrying 
or  arriviDg  at  the  asje  of  twenty-o^e  years,  then  said  bed- 
stead, furniture  and  watch  to  become  the  property  of  my 
9mid  wife,  subject  to  her  disposal. 

^^  Jbem  5th.  I  give  and  oequeath  unto  my  son  James  M. 
Lowe,  two  hundred  dollars,  to  my  son  Au^ustin  L.  Lowe, 
tiro  hundred  and  fifty  dollars,  and  to  my  daughter  B^— - 
Lowe,  three  hundred  and  fiftr  dollars,  to  make  them  equal 
with  my  children  to  whom  X  have  already  givem  a  portion  of 
my  property. 
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<*Item  <Mi.  All  the  balance  bt  mr  pfopertj  of  mefj  de- 
seription  whatever,  real,  personal  and  mixed,  not  heretofore 
dlsfKMed  of  by  this  my  Will,  I  desire  shall  be  equaUy  dhided 
mnone  all  my  children  snbject  to  the  restrictions  hereinafter 
named,  share  and  share  alike,  to- wit:  Patienee  L.  Gates, 
William  R.  Lowe,  Sarah  A.  Bryant,  James  M.  Lowe,  Aagiie- 
tin  L.  Lowe,  and  Roena  Lowe  (inclnding  any  children  I  naj 
hereafter  have  by  my  said  wife ;)  the  land  to  be  rented  and 
the  neglroes  hired  out  not  exceeding  fifteen  monthB,  (diser^ 
tionary  with  my  said  execntors,  th^  taking  into  oonsidert- 
tton  the  time  of  the  year  in  which  I  may  die  to  goyem  them 
as  to  the  length  of  time  of  renting  and  hiring,)  and  the  pro- 
ceeds of  the  rent  and  hire  thereof  to  be  applied  to  the  pay> 
ment  of  my  debts  and  the  specified  legacies  in  this  my  h^ 
Will.  My  farther  will  and  desire  is,  that  the  negroes  (not 
heretofore  disposed  of  by  this  my  Will)  shall  be  diyided  with- 
ont  a  sale  thereof,  and  that  the  balance  of  my  property— 
lands,  household  and  kitchen  fnrnitnre,  and  stodt  of  evtrj 
description-'-^hall  be  sold  according  to  Law,  and  the  monej 
arising  from  the  sale  thereof  be  applied  to  the  psyment  ef 
tiebts  and  legacies,  and  the  balance  of  said  money  to  be 
equally  diyided  among  all  my  children,  snbjeot  to  the  rs^ 
strictions  hereinafter  named. 

"  Item  7th.  It  is  my  will  and  desire,  if  any  of  my  afore- 
eaid  children  should  die  without  lawful  issue,  that  then  and 
in  that  event,  his,  her  or  their  distributiye  share-  of  mj  es- 
tate shall  go  to  and  be  equally  divided  among  his,  her  or 
Iheir  brothers  and  sisters,  subject  to  the  same  reetrictioni^ 
hereinafter  named. 

^^  Item  8th.    It  is  my  will  and  desire  that  all  the  property 
conveyed  by  this  my  last  Will  to  my  children  aforesaid,  sha6 
go  to  them  respectively  in  trust  for  their  children;  that  diev 
shall  not  have  the  power  to  dispose  of  the  property  whiti 
they  may  respectively  take  under  and  by  virtue  of  Ais  nt 
Will,  in  any  manner  whatever,  nor  shall  said  property  be  lia- 
ble to  the  payment  of  the  debts  of  my  said  children ;  Imt  at 
their  respective  deaths,  their  respective  shares  shall  yest  ab- 
solutely in  their  children  and  tneir  heirs  forever.     And  if 
any  of  my  said  children  should  die  without  lawful  issue,  that 
his,  her  or  their  share  or  shares  under  this  my  Will  to  be 
divided  according  to  the  seventh  item  of  this  Will. 

<<  Item  ninth.   I  hereby  nominate  and  appoint  my  sons. 
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WiIlktt*R»  bnre,  Jimb^b  M.  Lov^,  Mid  -  ■gMiui  In  L91MI 
nnr  execvion  uodbr  tbw  my  Ia»l  Will  sud  Teiftomenu 

**Ii>  witvaM  whereof,  I  IviTe  IwrevBto  vet  nj  h^ftd  m4 
cffixe>4  my  eeel,  tbi»  the  81th  dty  of  October.  A.  D.,  1S&6» 

"WM.  H.LOWE.     [L.B.]'  .i 

CODICIL. 

"GEORGIA,  Taylok  County:    . 

**  Whereas,  I,  William  H.  Loire,  tli<l,  on  the  26Tb  dey  of 
October,  A.  D.,  185/S,  sign,  seal,  declare  and  publMi  wy 
last  Will  and  Testament,  in  the  presenee  of  Franklin  A;< 
Royal,  Elia<$  W.  Bowden,  J.  P.,  and  Jamefl  B. Harris,  0.  Ji 
C,  who  signed  the  said  Will  and  Testament  as  witnesses; 
and  whereas,  I  am'  desirous  of  altering  and  changing  a  be- 
quest in  said  Will:  I  therefore  make  and  publish  (Si«  oodicil 
CO  >atd  Wni. 

''Item  Int.  That  my  sons,  after  receiving  their  several  be* 
quests,  fiamed  in  my  previooa  Will,  may  have  power  to  d}#* 
po.se  of  their  respective  shares  as  they  may  think  fit  i^nd 
proper. 

'*  Item  2d.  My  wife,  Martha  T.  Lowe,  to  have  a  oertain 
negro  fellow  named  Edmand,  about  forty-four  or  five  years 
of  age,  daring  her  natural  life,  and  after  ^he  decease  of  iaj 
wife,  then  >aid  neg>  0  to  go  to  Martha  Ellen. 

'*  Item  3d.  To  mf  daughter  Mar  ha  Etten,  at  the^atU  of 

my  wife,  to  have  all  the  property  heretofore  devised  to  my 

said  wife^  and  no  more  of  my  said  estare,  with  the  exeeptfon 

of  Unds  left  my  wife,  and  the  said  Martha  Ellen  to  have  m 

eqtu}  share  with  the  rest  of  my  children  in  said  lands.         u 

''  Item  4th.  Should  my  daugbtet  Martha  Ellen  die  wfthon% 

iS!^ue,  her  share  heretofore  devised  shall  come  back  to  my 

e^tiite  and  be  equally  divided  amongst  sU  my  lawful  'heir#i 

Thiri  25th  October,  A.  D.,  1855. 

«WM.  H.IiOWE.    [ii«.]  ' 
""•  (Executed' before  same  witnesses.) 
**  Admitted  to  record  November  oth,  1*8669  ^^^  lettm 
isaaed  to  exeAtors  named  in  Will.*' 

Defendafit  answered  the  bill.  It.  appeared  thai  .Martj^ 
Ellea  liove  fied-ii^'lSftT,  a  eUld  of.  only  4wa  years  ^  saa^ 
:liat  ^e  waa  bom  aktat^  witiag  e^  the.  WiU^  >i|  W^m 

86  '  . 


sm      •  supBSim  opubt  ai  momu. 


\k»  Meettion  thereof,  md  Were  Ae  Oodieil  wie  wHtleft  nl 
ezeoated.  It  fnrtlier  appeered,  that  eli  tke  property  in  eoih 
l^eny  belonged  to  defewUnt  prior,  to  ber  manriftge  witii 
tesutor^  she  being  •  widow  (Mrs*  Brooke)  when  iriie  memed 
Lowe. - 

All  that  portion  of  the  answer  claiming,  and  the  testimoey 
oCered  to  show  that  there  was  a  parol  ante*nitptaal  secernent 
between  testator  and  defendant,  was  rejected  by  die  Goort, 
and  defendant  excepted. 

I  Th^CSoort  below  Wd  and  charged  the  Jary,  that  indar 
said  Willi  defendant  took  only  a  life-intereet  or  estate  in  the 
property,  and  at  her  death  the  same  went  to  testator's  eliil* 
dren;  and  that  complainant  waa  entitled  to  the  relief  he 
SQflDKht  by  his  bill. 

Ttk  which  charge  ooonsel  for  defendant  excepted. 
t  ISie  Jury  bronght  a  verdict  agreeably  to  the  charxe  of  the 
Ooorty  and  counsel  for  defendant  tendered  their  bul  of  ez< 
otfrtioMy  assigning  as  errar  the  mlings  and  charge  sfere- 

Jamb8  T.  May;   Edwabds  k  Holskt,  for  defendant  in 


,  hwfi  B.  SjcrtH,  Obics  &  WaIiIiAcx,  contra. 

'  Bff  tie  CMirf.-— LtOHy  Jt,  delivering  the  opinion. 

,  On  the  triali  the  plaintiff  in  error  offered  to  ^rove  by 
Jiamea  T*  Hamany  one  of  the  witnesses  to  the  Will,  and  tke 
person  who  seems  to  have  written  the  Godidli  that  the  teata* 
ter  saady  before  the  Will  was  execntedi  and  before  the  C3odi- 
oil  was  prenared,  that  he  made  an  ante^nnptial  contract  irith 
Us  wifd^  Martha  T,  Lowe,  by  parol,  and  that  in  said  con* 
tract  he  did  agree,  that  if  he,  Lowe,  died  before  tike  aaid 
Mtftha;T.,  that  he  would,  by  Will,  give  to  the  said  Merlha 
and  her'children  all  the  property  that  he  should  reoeiwe  by 
said  Martha  upon  their  intermarriage ;  and  that  ha  Imd  this 
Will  written  in  accordanoe  with  said  ante-nuptial  contrmet« 
and  kept  it  by  him  for  that  purpose.    TTnon  objaetieei,  tin^i 
Oourt  ruled  out  the  evidence,  and  We  dunk  that  aieeh  nl 
was  error.  '  It  is  true,- that  the  evidmce  was  oibre^  nol 
Aejpur^iMM  of  einfontii%( 


^' 


'  I 
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Aepnrow  of  sosUuiiBg  or  aidiag  the  oMaimetioa  pat  oil 
Um  Will  and  Codicil  by  the  defoMAHt.  The  eridenoo  wot 
aot  eonpelettt  for  that  paqumoi  oo^  tbore  was  no  omhiguiijr 
about  tho  Will  or  CodiciU  The  import  wm  plain  and  Qbn« 
<w»  giWng  to  the  widow  only  a  life^estate  in  the  property  i» 
ooQtroTflrty,  bat  the  eTidenoe  was  admiwible  for  the  porpooo 
«f  aettiDg  op  and  enforoing  such  aute^noptial  contract*  If 
it  WM  tme^  tliat  the  testator  did  make  each  uite^ouptial  agree% 
aeDt,  and  has  admiaaioiiB  are^  competent  to  prove  it,  and  hm 
hsd  this  Will  written  in  accordance  with  anch  agreementi 
md  ktpt  it  by  him  for  that  porpoae,  this  was  such  a  part  per- 
formance of  toe  agreement  as  to^k  the  case  out  of  the  Stat-> 
nte  of  Frands,  e?en  if  it  was  within  the  Statate,  which,  in 
the  opinion  of  this  Goort,  is  very  doubtful.  And  when  the 
testator  signed  and  executed  that  Will,  it  became  a  fully  eze*- 
eotedoDs,  and  could  not  bo  altered  by  any  codicil  or  subse* 
wni  Willy  that  he  could  make.  In  Coohes  v$,  ]ifa$eaU^  2 
rem.^  200,  the  parties  had  agreed  among  themselves  upon 
terns  of  settlement,  and  the  agreement  was  drawn  up  in 
trtieles,  in  writing,  to  be  mutuafiy  signed,  but  was  not,  either 
before  or  after.  The  Court  decreed  that  Mascall  should  per^ 
form  the  agreement  according  to  what  was  contained  in  the 
writing,  as  was  intended  should  have  been  done,  although  no 
other  sffreement  was  reduced  to  writing. 

In  luylor  vs.  Beeehj  2  Fes.,  /Sir.,  29 1,  the  property  of  the 
wife,  by  a  previous  marriage,  was  agreed  to  be  assigned  to 
tnutees  for  her  separate  use  during  ner  coverture,  and  to  be 
jVplied,  after  her  death,  to  such  uses  as  she  should  appoint. 
Tmj  sent  to  an  agent  to  prepare  the  writing,  but  the  mar* 
nsge  todk  place  before  the  agreement  could  oe  carried  out. 
A  proper  ^aft  of  assignment  was  afterwards  proposed,  in 
whieh  skerations  were  made  by  the  husband's  own  hand-wri* 
^.  On  doliToring  it  to  the  wifCi  he  told  her  he  bad  made 
no  other  alteration  than  was  for  her  benefit,  and  suffered  her 
to  receive  it  to  her  separate  use  during  coverture.  The  wife, 
hj  will,  gave  the  X£00  to  the  plaintiflh,  who  filed  the  bill  for 
it  Hm  defendant  pleaded  the  Statate  of  Frando  because 
of  the  agreement  not  being  reduced  to  writing.  The 
Cnrt  ovmmled  the  plea,  saying  that  the  agreement  was 
pod,  if  aftorwrfs  signed  by  nim;  ^*that  the  rule  extendo 
M 10  fsolo  anhoefuoat,  via :  sbdwing  a  part  performance  in 
which  tha  Aiotato  oannM  bo  pleaded.*'    The  eorroetnese  ol 
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Ae  fir$t  'dcMii^ioti  irais  been  greatly  donated  M  Wmg  •  vi<4t^ 
tioti  of  the  Btfftttte  of'  Frauds,  and  it  i^  only  died  t4»  Kh«V 
Iti6 -extent  to  whioh  the  hipheet  Courts  of  England  have  g6n« 
to  take  tlicHe  ca^ie»  ent  of  the  Statute  of  Frauds,  and  fbil 
•ven  tbe««e  Courta  will  tay  held  of  the  slightest  eilrottiiit(taBMi 
for  that  purpose,  'i  his  Court,  in  ooming  to  its  oonolusito  in 
tkis  cave^  was  not  governed  by  that  case  or  any  like  it,  bat 
an  the  faett)  proposed  to  be  proven  by  Harmon.  If  tbesfite* 
ment  in  he  reoord  is  true,  we  hold  that  it  preaents  a  tmh 
plete  reply  tii  the  relief  prayed  for  by  the  cdtoplafnants. 
•  But  for  this,  the  case  would  be  with  the  eomplainaiits. 

Judment  reversed* 


CASTLEBEBRY  V9.  WEAVER. 

I.  (>Dif  vihc  buy»  ItQd  tbm  i».  «i  ihe  time,  under  l»vy»a«  ike  prfpnty  oC 
third  per»oD  wbetbtrr  be  in  tact  bad  notice  otftoch  judfiiiejut«CJitrii|»o«  * 
}evy  Ht  (be  time  or  not,  cannot  he  protected  agaion  tbe  lies  of  aiich  juOfvu^ia 
and  execution  as  an  innocent  piircbaaer. 
!2.  If  One  la  indebted*  %n  guardian,  to  anotber.  wbo  wka  b!a  Ward  and  (urn*  over 
•'hHd  tnr  dber  property,  that  ia  at  the  tine  aubject  to  tbe  lien  of  jadgi&««tit  in 
'fav6r  oftkird  penona,  in  payment  of  wbat  be  owes  ht«  wartf,  aa  nwawhan, 
and  aHenrnrda  dina,  ibe  Niad  mill  oomiaata  aQl)|a«t  to  tbn  Koa,  a*d  km  wm 
proieKna  froai  tovy  and  sale  nndar  ilio  ttatale  of  t8lb  Fabivary,  1W9,  <*I^ 
^  Uio  protection  nnd  aecnrity  af  orpfaann  and  tbeir  natataa. 

Claim,  from  Clay  Superior  Ooiurt.     Tried  before   J«dge 
Al4«SN,  at  March  Term,  1860. 


t 


Thig  waa  a  claim  iaaoe,  in  which  WUIiatti  Caatl^bQcrT 

laintiff  inJL  fa^  Tlionaa  J.  Watta  defendant,  asid  Sh^hm 
U  Weaver  plaimant.    Tke  lota  levied  «n  wwe  868^  ^0<k  ^ 
i62y  in  tl^  7th  district  of  tam^  Jj^Nf^^tk.m^^^     jj^ 


%• 
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}i<%ilieae  cu'wUth .  the  ^  fn.  wfis  fbtituled  wns  obtiiRed^il 
April.  *1844.^  A  (evv  kad  Iwen  oiade  in  Oeftobe  ,  1^4^  Vtt«b- 
tH^sed  m  M«y;  1849;  rendvrtd  in  1649  nnd  again  in  1^56.  ^ 
it«M  pu(^  iB  prMf  brtlie  plaintiff*,  oq  the  triaf>  thut 
WiicrH,  til*  defttidAnt  iwX  fi^**  ^""^  ^^  posseiisioQ  of  the  I;in4 
known  as  Wewrer'a  MUIb,  in  18S2  or  188a  B^DJamii^  Fi 
Watte  and  on^  ONitiH*  liVed  on  the  land,  bat'Tfaomai  J. 
Wat>8  cmrtrolkd  and  exar^ised  utfs  of  ownerabip  orer  ft 
vifih  Boajanrfo  F.  Watts,  and  both  elaimed  it  up  to  1889  '^ 
1840;  Yben  Bett^mia  R  to'ived  off  to  Better  county  ^ul 
bfi  Thottaa*  J^  in  fail  contto).  who  claimed  it  as  hfa  own.  Hb 
vent  out  of  poaaeaaion  in  1945  or  1846,  whan  he  moved  to 
Florida.  Garner  and  Weaver  went  into  poMses^ion  in  1840^ 
iter  Watta  left,  and  -  remained  hi  pos seaaion  three  or  four 
yetis,  than  Wearer  went  -in  pof  seation.  Ha  wus  in  p02ta«;a» 
sion  in  1856.  ^  Wearen  the  otaimant,  tocik  poaaes^ioh'  ih 
1K& 

On  the  part  of  claimant,  the'e  we  e  rariona  deeda  pa*  1% 
•niepea,  ahawing  titlb  from  the  State.,^  through  varlouii  par- 
<M8,  ftr/the"  three  lots  down  to  B.  F.  W  »ita,  who  had  dfeedb 
foraaeh  for  aoma  time  prevtoais  fo  1H55,  arid  wba  oontveyeA 
lib'tiiie  to  eteh,  in  1846,  to  William  L.  Morgan  and  Tftiotoaa 
W.  Garner.  In  1>150,  Garner,  as  adtniui  trator  of  WiJUaaa 
^  Marga»,  deoeaaed,  8old  and  conreyeil  toB.  ILKizei  <>  e- 
iftli  part  of  these  loUy  a^td  Kiaar  aold  the  aame  iiitere?«c  to 
&Qiiar  tha  saoae  year.  In  1852^  Garner  conveyed  ihe  whole 
to  Wearer,  the  claimant.  '1  he  intereat  of  Janiea  W.  Moi*^ 
t^  aad  John  O.  Oata  (what  inrereat  n<^  atated)  therein  had 
iwea  by  tbewi  conreydd  to  Garner  in  1848.  AIik^  the  indt^- 
^t^intaraat  ^TBlittbeib  Wntta,  oonreyed  from  Chambers  >to 
^r  ia  1845,  mwm  oonreyed  by  dead  to  claimant,  Wearer,  It 
vasin  proof  thar  Thomas  J.  Watts  said,  in  1842>  ihat  the 
^  M^ttged  to  Benjamm  L.  Watta. 

lareba^al  by  pirintiff,  it  wai4  proren  that  Thom»ia  7. 
Vattd  iieeatee  the  Guardian  of  Thomaa  W.  Gamer  and  hie 
•hier,  tiio  wife  of  William  L.  Morgan,  and  thnt  B.  F;  Watta 
^toodhia  aaenriry  on  the  gnardian'a  bond ;  that  Thomaa  J. 
Watta aaidthnt  Benjimiin  F.  had  need  the  noney  of  hia 
*^,  and  tlukt  Benjiklnin  F.  mm^t  pay  the  money  duo  them. 
This  waa  in  1845. 

A  wttneaa  stated  that  be  perana^ed-  Garner  te  take  thi:<i 
F^Mijftili  dkipula  fai  pajimant  of  tbe-debi  .Q}h<|ma«  J.  ofeA 


£88  8UPBBMS  COUBT  OF  COOBftl^ 


C— itobcffy  M.  W< 


Un,  u  guarftu,  tad  did  to  btoaiue  both  tkt  W«M  iwtii 
bftd  peoaniary  oondition;  that  Oanier  liad  better  Uiko  tbk 
than  nothing ;  Garner  oomplaiBed  of  ike  prioo,  hot  a  Cbw 
days  afterwarda,  B.  F.  WatU  came  down  and  Ganm  mii 
he  had  boa^ht  the  property  and  Thomas  J.  waa  targely  a> 
debted  to  htm,  and  todc  property  in  part  paysMSt. 

It  waa  forther  proren  that  Thomaa  f.  Watta  weirt  iirto 
posaeosion  of  the  Mill  nroperty.in  1888;  thai  fmt  Ctaaoa 
was  in  possession  in  1882;  in  1888,  Thomaa  J.  exebsacri 
his  interest  in  a  steamboat  with  Cannon  for  the  latlsr^s  » 
terest  in  the  Mill  property,  and  then  owned  the  anae  vilk 
3.  F.  Watts;  B.  F.  Watts  aikenrarda  exebannd  hisialeF 
est  in  the  Mill  woperty  with  Thomaa  J.  Waftta  for  the  ]alltf% 
interest  in  the  Baker  ooonty  Mills,  and  that  ^nsomas  J.  te 
oontrolled  the  Mill  property  in  dispute;  this  w«  in  1889 sr 
1840;  Thomas  J.  Watm  died  in  1845  or  1846. 

The  evidence  having  closed,  counsel  for  plaintiff  leqnsilsl 
$bid  Coart  to  charge  the  Jvy*** 

1st.  That  if  Thomas  W.  Gamer  had  noliee  that  Itii^'isiii 
F.  Watte  had  to  obtain  the  oonsent  of  Thomaa  J.  Watts  be* 
fore  he  oonld  make  a  title  to  the  property  in  eonlwwmisy  U 
Oarner,  it  was  snllcient  to  pot  him  on  his  goardt  wd  that  hi 
Is  not  an  innocent  pnrohaser  without  notice. 

2d.  That  if  the  claimant,  Weaver,  had  notice  ef  tha  p» 
deocy  of  this  levy  and  claim  to  the  property  when  he  pnr> 
chased  it,  that  was  soiloient  to  p«t  nim  on  hia  gward,  and 
that  he  b  not  an  innooent  pnrohaser  widiont  notice. 
*  8d.  That  the  defendant  ih  /L  fa.  conld  not,  wUIehiUii, 
tnm  over  his  wards'  property  in  aaiiafiMtion  of  the  eKKfir 
tk>n  under  the  guardian's  Umd  to  the  ezehmion  of  owr 
Judgment  liens  on  the  property  that  had  attached  hefara  the 
date  of  the  transfer. 

The  Court  refused  to  charge  these  remiests,  bnldidchaigi, 
That  if  the  Jury  believe  that  Thomaa  J.  Watts  waa  indebted 
to  Gbmer,  as  his  guardian,  that  it  was  m  debt  9i  pekr  dig- 
nity to  any  after  &bt ;  and  if  the  Jury  believe  that  ke  easn* 
od  the  property  over  to  him  in  payment  of  anad  nhligslim 
«nd  died  soon  after  that,  plaintiff  cannot  recover;  that  hs 
could  do  himself  what  fiqmty  would  compel  him  to  db^  and 
the  purchaser  will  he  protected. 

The  issue  having  been  found  in  fiavor  of  ike 
^eounsel  fer  plaintiff  moved  fcr  n  iiev  trial  sm  a 
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fcMlt  to  «hHf»  by  Ae  Court  3 

The  Obmt  oveoniM  die  noiimi,  and  pbintUTft  <}o«iiiel  t» 

i 

DovoiuuM  fc  I>oi»LA00t  fnr  pbintiff  i&  enror.  4 

I 

Law  4  Bum,  <ofliim.  < 

Af  tjbr  Oomrt.^^hYmj  J.  daliv^ring  the  iqpinkMu  & 

1.  We  do  not  take  this  to  beond  of  the  cuea  where  a^pw 
ckm,  wkkoae  neliee  of  the  omtataading  Uen,  will  piwteet 
Ike  pwtiter  againit  sMk  Ueii|  for  the  reaeen  that  al  tlM 
limeef  the  sale  from  Benjamin  F.  Watte  lo  Wiiliaai L*  Mo^ 
gui  unI  Thome  W.  Gamer,  of  the  several  lets  ia  dontMl* 
nnf^-my  foir  ene  of  Ae  lots  o&  Ae  8th  day  of  Fetaaar^ 
1846,  sad  for  thetwo  others  on  99th  f ebraiffy,  18M-t4i| 
hadi  ii^srs  aetwaily  ander  levy,  by  Tirtiie  of  this  exe^Mloii,  aa^ 
00  bve  eoaturaed  eoostaatly  frcNn  dies  down  to  $ha  irial^  0^ 
«pt  for  a  fcw  nenthi  during  the  year  1849;  and  iweha# 
wi  tie  boaad  to  take  notiee  of  sorii  ontstanding  Ben  snl 
bvy,  cod  shonld  they  in  f aet  bay  withont  notiee,  Hie  want  ef 
tM  aeiiae  will  not  proteot  the  lands  from  the  jnlgmcut  aiid 
tiration;  80  we  think  the  Oonrt  erred  In  not  giving  thh 
d^  reanested  by  ooonsel  for  the  aiaintiff ;  that  hi,  if  vh» 
Mr  tad  wewver^  the  pmhasersfroarBenJamin  F.  Watti,  h«i 
MiM  oflSionMS  X  Watts'  interest  or  olaint  in  the  land,  m 
^ike  pendency  of  the  levy  and  daim^  the  present  elaimaai 
<*  M  aa  inaoeent  pardmaer  without  notioob  '^ 

1  Am  evidenee,  as  well  as  the  ehatge  of  the  Gonrt,  dta* 
«ioift  ike  fact,  that  the  elafanaht  relied  m  proteetioa  of  U| 
Me  sgdast  the  eaeeution,  on  the  iaet,  that  at  the  tfaue  of 
theyimDhaae  and  title  from  BeiQWiin  F.  Watts  to  Wilttai« 
!<•  Msivan  and  Thomas  W.  Gamer,  Thomas  X  Watai  waa 
Mtblid  to  Morgan  and  Qaraer,  as  thsir  guardian,  or  as  thi 
fttidian  ibr  Chvner  and  Morgan's  wilb,  and  that  they  took 
ttis  Isad  in  settlement  or  payment  of  what  Thomas  J/ Watts 
vat  dae  to  theuL  ae  guarttan,  and  that  as  Thomas  J.  Watte 
Ins  tiaee  died,  the  superior  lien  ereated  by  Ae  Statute  ef 
Mft  Btthmnry,^  1T90,  <U»,  88S,  hi  their  favor,  in  whieh  ti* 
tissator  or  administrator  of  n  deeeaesd  guardian,  te^,  il 
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or  so  much  as  shall  appear  to  be  dM  tto  di^  ««Ule  o{  lotk 
Mdoff  Jm}m  iMlferb  ta|)r  other.debt,  WoliM.  ftWeol^ltek  titl« 
ao  acquired,  and  protect  it  from  the  judgment.  On  tbiiiBl^ 
ject,  the  Court  charged  the  Jury,  that  if  Thomas  J.  Watts, 
•8  guardian,  wm  iaieHtd  16^  ^Mrpar,  tlmft  fit  -  naa  a^  deU  oC 
prior  dignity  to  any  other  debt,  and  if  the  Jury  believe  thst 
he  turrit  over  the  property  to  him  in  p^j^e&l  0f  laid  <i>li* 
gation,  and  died  soon  after  that,  plaintiff  cannot  recover; 
that  he  could  4o  }m»^t  wb^t:  IS^ujly  .ifottld  ^ampA  Vm  to 
do,  and  the  purchaser  will  be  protected.''    In  this  there  wai 

MfPTk         ■  '  " 

;;  do  long  M  Thoiu^J,  Wfttts,  the  mardiank  wm  \M^h 
Ihoro  Wat  PQ  jMiority  :as  to  debto  duo  by  hUu,  aa  fudr^uu^ 
tr4f  judgmcoM;. tioas  or  ony  oibor  dobl^,  ««nd  bo  xhm^  aot  bs 
isimd. by  Equity,  nor  cottid  he  volot»tori)f  or otbmiwkiJMlM 
H  diapiailioti'  of  any.  of  Ma  propoirty  %hlM  wooM  de£e»i  «  » 
fiir  4iO^Uei»  etC  lUs  jud(;«Eeiii»  no*   doea.bia  de^lb*  give  a; 
kilditiolMl  volidifBy  to  tM  traosaetioo  Ibot  dootd  poaswj  fi^* 
lMtlttep«Op«rtj^£roiot;beJia»QfthioJodgiii«^    Xboeiwt 
If  tbo'Btlitale  k  to-givo  priorit^y  of  pAjmmt  by  Choateiaio 
ImtoR  0t  o«M)Ulor  of  the  dcnea^ed  goitf^diaa  oiib  of  the  e^ 
loteof aooh  doooaood  gaardiom for  auoi dobt  m cbn igoordiift 
MblVdio  obofgo^blo  lo  with  iia  ward.    Tbot  SUMuto  gtas  n 
liirtber,  and  tno  Couri  oannot  ^extend  tt  muj  fnvther*   It n^ 
Oailily  ootid  Aov^.  be  oepstrued  to  voit/a  titAe  •  toi  any  4tf  tbo 
|Mrdioii>  pt)o|N»r!ty  .in  the  Ward  for  ibo,  pOyoioia  d£  tbodebti 
ond:  tb^tid  tb^.offoot  o£  tbe^obar^e.    UM».  W»oia4i^i:bai«»* 
O^O'te  OoRHor  i^nd  Mwrgoo,>or  ei^bos  ^  gu»rdioDk  for-dk^t 
and  this  property  bad  boon:  fidim»nisD»r^  ihie  mifLmvmtniM 
onOttUbiM^i  bote  oonpeUed  :to  pigF  aooh  4obr.tbectftoAin 

eBftkrem^  to  tUf  judgmttii.  *  Xbo  ^ooaiion  ;b^foc«!tbiOiC«tfV 
d  kk  wUeh>  Ibo  ilortioa  woi^  at  iaaw^  «iio»  wlm^iuif*^  fv^ 
pittirtaooiibioOVtQ.tbojili4i«ffi*aU^ii?:Md  wkk'^MHtbi 
>qiitiieittiat;ioigb^  oxi^t  b«tt«ieeQ  tbo  oiMite  of  ^WiiM-aQi 
Idl  voids,  bad  nolbioig  Id  ^Ip,  aod  Ihd  /Cpim  ^iMaUl  .hia^  ft- 
iolkd  all  evidenoo  r^iMiiig  4boe«to  fiwa-  libo  Aurji  M  Mof 
teroIOTA^  40  Ui9  imlo»    '  •  t  •« 

M'Tto  Court'  101  Qloai:^  thM  if  tho.wHmosiNi.llsw  lootifieA 
kndy^'M^ad  they  ii4Mk4wlo''o  la  uompoaotwM»  mnd  mm  to  hi 
Mii(Hdtr4oipro^oiir^i%iuAj^  the 


sAMUflMii,  MmtAiffi  nmi,  vm.     *» 


I « ■    «■ 


99pm  9s.  |i»ys- 


Tbere  are  «  nmnber  of  qtetHion  9iwle  iii.tbtf  r4KHrif  ullicb 
we  hare  not  noticed,  arising  upoD  objectioDS  to  the  admissi- 
bility of  the  fMiper  title  from  iM  Sttkt0.  of  G^^rgia  down  to 
6.  F.  Watts,  because  both  parties  claim  under  the  same  titlo 
di'wa  to  tk«*  p4tnt»  Md  it  i^  lo  tho;  inl^reat  ^M^h.thot  that 
much  of  the  title  should  be  su^tained  ;  hence,  an  objection 
t»  it/fom  either  IMHtI^  is  irregular,  aiid  sj^  of  the  p^par title 
frea  B«  F.  W«lt«  dowa  U>  olaimaftt^  it  i«  indiffereai  to  tb^ 
daimaiil'whetfaer  tl^  title  i»  segukur  or  aot^'M*  thj^t  in  j>o 
wise  affects  his  lien  on  the  proporty. 


Jodgmcoit  retertfed. 


!  , 


*  • 


•  * 


.» 


I     III 


• 


POPE  OT.  HAYS. 

I.  Tberv  is  no  appeal  oodrr  the  Act  6f  1866,  directing  tbe  mode  in  which  one 
year's  provinioo  shall  be  set  apart  for  the  family  of  the  deceaiied. 

On  appeal,  in  Sumter  Superior  Court,  from  Report  of 
Commissioners^  assigning  Year's  Support  to  Widow  and 
CIuldreB.    Deci<M  Sj  Jujlge  Au^lK,  «Oqiober  Term,  1839. 

Th%  pliaiiitifiaiQ  orroPt  boiug  the  widow  and  children  of  Ek 
W.  fiiawy  deoeaaedi  hmWog  been  awarded  the  mun.  of  f^OO  • , 
for  their  twelve  mioDtk'B  support,  by  oonmi^sfonersappomted 
^1  ^  Ordhittry  Ibr  fhat  |mrpose,  and  bein^diisaatlBlled  wHh 
tntt  ftlldwance,  carried  the  case  to  the  Superior  Court  by  ap-    * 
P«al.       ...... 

On  the  hearing,  counsel  for  defendant  moved  to  dismiss 
the  appeal,  on  the  ground  ^^  thnt  no  appeal  is  provider)  for 
byJia^  frovathf  noport.of  wmfmm0fL^r^  %o  the  OrdiiiAry, 
to  the  Superior  Court.  / 

The  Court  sustained  the  motion  on  the  ground  taken. 


>'  B.  li.  Bill,  for  ]daitttlAi  in  erron 

If  oCAt  ik  HaWKCTS^  tfM^«. 

By  the  (hurt. — LuMnmr,  J.,  delivering  Um  dpinien. 

The  Ml  J  qo60tion  in  this  eeee  js,  whether  en  efyeel  viii 
Ue^  «peii  the  repon  of  eommiaeionen  npnointM  niMkr  tk 
AiOt  of  1866,  to  eet  anert  one  yeat 'a  proneieae  flor  the  hmSj 
ont  of  the  estate  of  uie  deoeeeed  ? 

We  think  not.  There  is  no  verdict — ^no  judgment  of  the 
Court  to  appeal  from.  The  Act  simply  direete  Ae  repit  to 
be  recorded  by  the  Ordinary.  This  is  a  mere  minisleria! 
Act  to  preserve  the  evidence,  and  to  show  npon  the  Books  of 
the  Ordinary's  ofliee  the  manner  in  whidi  eo  mneh  of  the  «- 
tate  was  disposed  of,  neither  can  the  commissioners,  whoic 
report  is  sought  to  be  set  aside,  be  considered  the  ordiasrv 
nro  hoe  wet.  This  wonld  violate  the  Oonstitntion,  wbiid] 
directs  who  shall  be  the 


JANBS  e«.  TOMLnrsoir. 

1.  Wlin  tiM  •raaitor  ttclM  m  bte  iM»vit  undsr  tteGftMMbflMSt  AcS« 
'    k«hMecMisieM«dhitMiltoaorooiiiplii»ttatbs8apOrlorO0aff  «r 
.  SAV  omistf ,  agBiMl  TlMMBM  A.  Jiami  Iiis  4«bi9r.  ftM  tkst  a» 
,   sgywlnad  iIm  Iom  of  taid  •noi.  (|73S  is  aooonat,)  ot  mim  f«ii 

leas  tiiBiBiHif  ol  |ttniMhin«iit  do  iMOO,**  i|  •vfteioatly  MoMiiM  Um  c^  it 
wkhsk  tli«  pfocett  is  toed  oot. 

2.  A  gafaUkflMm  boad  i«  amtodable  uador  tk«  Act  of  1896j  m  s«  to 
to  the 


<  Garnishment,  ftrom  Doagherty  8nperi<>r  Covrt.     ]>Midai| 
by  Judge  Allbw,  June  Term,  1860»  I 

ftebert  li.  TesdiMiii^  p«niltig*«  MtfiQ  ^  •oM^lttivt  Ik  ui 


SAVAHNAV,  JAimABT  nOtf,  IWO.       Ml 


^MMi  M.  toaUttidM. 


■4Mi4*«aMvr' 


m   ■■■ 


fiiTor  agtinst  ThraiM  A.  Juies,  niMle  hii  afidaTtt  tad  gave 
bond  for  process  of  gwraishmeni  in  Us  bekalf  in  said  ca«e. 

At  the  June  Tenn  aforesaid,  oonnsel  for  Janes  moved  tlie 
Court  to  dismise  said  gamishment  process,  on  the  ground 
tbt  the  gamiilMnent  ^d  ^^  did  not  show  that  it  wasjmen 
itt  any  esse,  or  that  diere  was  any  case  pending*"  Where* 
iipoD,  eonnsel  for  plaintiff  moved  to  amend  the  bend  bj  in- 
serting a  statement  of  the  case  therein.  The  Conrt  snstained 
the  motion,  and  ordered  the  bond  to  be  amended*  To  wUdi 
^iefendant's  conncjel  excepted. 

(The  gamishment  afflaayit  did  state  that  an  action  of  eoni* 

Jlaint  was  pending  in  favor  of  tike  said  TooAiaBon,  against 
«nes.) 


Smoiim  h  Auth,  for  plaintiff  in  error. 

HnnM  k  Hobbb,  00ntra. 

Bji  the  Ci>i4fi.-*-I«vxpKiv,  J.,  delivering  the  opinion* 


•J 


We  are  inclined  to  think  the  bond  was  good  aa  it  was,  and 
for  Djsell^  I  am  clear,  that  if  it  wtf  e  not,  it  was  aaendaUe 
tmder  the  Act  of  1856,  which  gives  to  plaintifs  m  attachment^ 
ttd  e(msequently,  gsraishmenta  the  right  to  amend  their  at» 
^•chmeat  bimd$  or  declarations  as  in  other  oaaea  at  Oommen 
Lav. 

And  ss  to  the  seonritj,  he  signed  the  bond  nader  the  Law 
which  authorises  it  to  be  amended,  so  aa  to  conform  to  the 
Iav.   This  was  h»  contract 


«         • 


i 


W«|d«ii  lift.  Mci,/uiM|J^« 


♦  ; 


r        • 


WALDBN  t>t.  MdDONALD. 

I.  A  pladilfff  in  TVovef  cftnnot  eriibri-e  A  jUtfg-tnt* i*t  ihr  ihe  vHMfc  of  »  «!■?? 

"whirh  b«~1)Qd  in  1n»  pitew^Kvion  •!  tM  tim^  iif  the  reenvvry,  aofiiir  lii»ft»rt 

''Jflrtiif  I  he  tiioa  Ihat  ke  bel4  naid  ulavo'prevtDaiiy.    Iti  svob  sciMr.  Ma*y 


>  In  Bquity,  ftram  Lee  Superior  Co arti     Decided  bj  Mp 
Pbrkins,  at  March  Term,  1860. 
* '      .  '  .  * 

The  pluntiff  in  error,  Walden,  filed  hie  bill  ie  Bqoatf 
affain»t  William  T.  McDonald,  alleging,   that  in  the  ytfv 
1§53  said  McDonald  instituted  his  action  of  trover  and  bail 
in  the  Superior  l>oQftof  Lee  oounty,  againai  Beaborn  J* 
Walden,  the  brother  of  complainant,  for  the  recovery  of  »  n^ 
gro  man,  Lewis  ;  that  at  ihe  last  Tern  of  aaid  Cturt,  \^t 
paper.->  in  said  ca^e  having  been  burnt  with  the  Court-house, 
said  lioDoiiald  esUibttahed  copiea  thereof^  from  \»htf)i  iit^p- 
pears  that  complainant  became  the  security  for  the  «&ai(l  Sea- 
bori I  J.  on'  the  baii  IimkI  in-  aaid'  r  rover  aottoa.     Ooinplii«%i»t 
alleges  ehat  he  has  ne  reeoUection  of  ever  beooiAiag  steh  as* 
0Vri«yt  •aA  believes  he  never  did.     It  is  flirther  alleged  tta 
jttdgmenn  wae-  obtained  against  said  Seaborn  J«  in- said  <rdv« 
mit  for  fSaOy  ta  be  discharged  on  the  delivery  of  the  atgn 
and  $250,  for  hire ;  and  ttiereupon  a  fi.  fa.  has  been  i^^u0' 
wd  letied  eor  the  property  of  oompUrinaiit,  aa  seouriiy  afcre- 
aaid^  in  satisfy  the  eame;.  ihaft  Seaborn  J.  is  imsolveBt;  that 
he  paid  but  little  attention  to  said  s«it  wbilM  peadmgi  aai 
that  complainant  took  no  interest  in  it,  not    supposing  he, 
himself,  had  any  interest  in  it.     It  is  charged,   that  said  rtr- 
eovery  is  fraudulent  in  this :  that  sometime  in  1856,  said  Mt* 
Poiiald  took  possession  of  said  slave;  had  had  him  ever  pince. 
and  now  has  him  in  his  control,  and  that  he   concealed  th\s 
&ot  from  the  Court  and  Jury,  and  got  a  verdict  for  the  vt\m 
of  said  negro  and  his  hire.     The  prayer  of  the  bill  U  for  :ii^ 
injunction  restraining  the  collection  of  said  ^.  ya.y  &c.     Th 
Court  granted  the  injunction,  order,  &c. 
The  defendant  answered  the  bill,  admitting  the  institu 
'action  of  the  suit  againat  Seaborn  J.  Walden,  as   charged,  th< 
takinff  the  judgment  thereon,  the  issue  and  levy  of  the  il-/^ 
and  the  insolvency  of  the  said  Seaber  J.,  but  deniea  that  a 


JAKVAltT  'TttlT,  I960.        dM 


vvflwi^^w  ^^v«  m%'^^^0wwiwk 


'    *     1 


the  papers  in  said  ca^e  hwd  been  destroyed ;  ^iLod ,  a^tf.^tjiat 
none  of  the  papers  yrere  'destroyed  but  the  bond  giveft  by 
Seaborn  J.,  as  principal,  and  complaanant  ais  aeciurjty  ;  (l&at 
the  deiilaration  was  in  the  custooy  of  defendant's  couiittel« 
HDil  t\w  there  was  an  entry  endor^ed  on  it  by  the  ^h«ril^ 
Mayo,  that  he  had  di>chargecl  the  defefidaat^  Seaborn  J<,  on 
thhng  bond,  and  Winson  11.  Walden  tk9  seounty ;  and  thi^t 
laid  Sheriff  had  afterwards  infotmed  defendant  that  he  hM 
arretfted  said  Seaborn  J»  and  taken  bond,  witb  secQa.y,.M 
ftlnve  s  ated;  that  the  bond  wcws  the  only  paper  lo^  aba  a 
oopj  thereof  had  been  duly  establiMfaedy  the  complainant^ ♦ 
%ttoroey  haying  been  present  at  the  time  and  con^euiing 
thereto ;  denies  that  jsaid  Seaborn  J.  neglected  tW*  A^fkn^n 
of  iu8  casp,  but  insist^  that  tie  made  by  himself  and  counsel 
v^  gogd  defense  as  he  could  ;  says  he  ^t  possession  .  of  tht 
oegro  a^  follows ;  SiMae  time  in  .the  fall  of  1856,  lear&iot 
th<t  Seabnrn  J.  intended  to  remove  the  nlave  to  Florida,  an^ 
iH}t reg^arding  either  the  principal  oi  surety  ii>  said  bo).d  as 
very  reliable,  he  »u6d  out  ^n  attachment  against  Seaborn  J, 
and  had  it  levied  on  said  negro  by  the  Deputy  Sberi^,  u'ho 
lepthm  in  his  po.^^.session  for  some  three  months,  ai^d  d9« 
feodjin  finding  said  Seaborn  J,  would  not  replev?  him,  de- 
fendant offered  a  bond,  with  g<«od  security,  to  the  Deputy 
Sleriif  for  the  po8se^sion  and  return  of  the  n^ro  whea  m 
ought  be  called  for,  which  was  accepted ;  and  tbu  the  negro 
weitt  into  posset^^ion  of  defendant,  and  has  b^en  in  bis  paa« 
seKsioD  ever  since,  uncalled  for ;  and  furiheri  that  when  haul 
/«/d.  isiiued,  the  Sheriff  was  instructed  to  levy  Uie  samq  on 
^id  negro,  which  was  done,  and  he  waa  advertised  for  ssil^.; 
denies  all  fraud  and  concealment  as  charged*,  . , 

Defendant's  counsel  moved  the  Court,  on  the  coming  in  of 
his  answer  to  dissolve  said  iigunction  and  dismiss  said  bill, 
on  the  ground  that  the  Equity  in  the  bill  was  sworn  off  by 
the  answer. 

The  Court  sustained  the  motion  and  ordered  the  bill  to  be 
dismissed  and  the  said  fi.  fa.  to  proceed.  To  which  com- 
plainant, by  his  counsel^  excepted. 

VisoK  k  Davis,  for  plaintiff  in  error. 

Waresn  &  Warrbn,  contra. 


IM         MTPltna  COUET  OF  ia&BaUu 


•v^ 


Bjf  the  (hurt — LuHFi^piKy  J.,  delivering  the  opinion. 

One  thing  is  eleAr:  the  injunction  in  thia  cMe  shooU  not 
hsTo  been  cuesolved  nntil  %  release  was  executed  bj  MoDon- 
aid  of  the  value  of  the  negro  recovered  b j  him  of  Waldoo  \% 
^e  trover  action;  and  'W^den  was  entitled  to  a  credit  for 
the  hire  of  the  boy  Lewis  from  the  time  he  was  turned  over 
by  the  Sheriff  to  McDonald.  The  fact,  top,  that  KcDonatd 
had  possession  of  the  negro  at  the  time  he  was  recovered, 
was  such  a  concealment  of  the  truth  from  the  Court  and 
JuiY  as  should  entitle  Walden  to  the  relief  which  he  seeks. 

McDonald  pretends  that  he  is  responsible  to  the  Bherif 
for  the  forthcoming  of  Lewis.  He  had  Lewis  attached,  he 
says,  to  prevent  him  from  bebg  run  off  to  Florida  bv  Sea- 
bom  Walden.  The  Jury,  by  their  verdict,  have  found  that 
Lewis  belongs  to  him.  What  has  he  to  apprehend  from  his 
forthcoming  bond  ? 

We  know  nothing  of  the  parties  or  the  surety  of  this  liti- 

gition ;  but  one  thing  is  manifest,  and  that  is.  that  our  self- 
hness  causes  us  to  mistify  the  plainest  details  of  justice  in 
this  world. 

So  far  from  the  Equity  of  the  bill  being  denied,  we  think 
it  is  folly  admitted  by  the  answer  as  to  all  the  material  facta. 
Our  conclusion,  therefore,  is,  that  the  injunction  should  be 
retained  until  a  Jury  can  do  what  is  right  between  the  par- 
tlis,  provided  they  themselves  will  not  save  the  country  thU 
ftirther  trouble  by  settling  the  matter.    Because  peo]^e  go 
to  Law,  is  no  reason  why  thev  should  continue  to  litigate  to 
the  bitter  end,  after  they  understand  their  rights  anddutiea. 
One  thing  is  sure :  the  idea  of  withholding  Lewis  firoQi  mar- 
ket, because  he  was  overworked  by  Seaborn  Walden,  eamiot 
Justify  the  sale  of  a  security's  property. 


2«' 


HMuatAat  uxtixi 


UHSSAT  n.  KBNDBICE  t  CO. 

'■■  TkM  w  OTiginal  pap*r  ii  inad  ind  daoluvd  oa  u  Ihe  act  of  Ae  maker 
tkcnoCud  badcws  mt  itaj  ii  ospuh,  bm  conleMei  judgmeDt,  and  >nn>' 
*ud<,  whii*  ika  MM  ii  ea  tbe  ■ppaat,  iBcb  paper  be  deilrofed,  ia  i)m  ab- 
•nct  oT  1  plea  o(  nou  tH  /&<!■■■,  and  lbs  proof  of  lacb  Aei  aad  tba  coa- 
Uou,  plaialiff  ii  aniitled  to  recover  on  tba  lame,  wilboel  furlbar  proof  ol  ita 

-  A  ftnj  it  BM  obliged  to  aataUiab  ■  loM  paper  nodar  Iha  Jadiciiiy  Act,  but 
M)  nanu  iipok  frooT  of  iu  aanUata  aa  ■  loat  paper. 

Compliiiit,  fix>in  Xiea  Superior  Court.  Tried  before  Judge 
pBEiig,  It  March  Term,  1860. 

Ibe  dflfendMit*  m  error  brought  so  Mtioa  sgaiaat  Sunoel 
Iiindtkj  for  the  Muoaat  of  nooey  due  on  a  oertain  ifaSt  ao, 
ctftad  b;  hha,  rftoroable   to  the  Inferior  Court  of  Lee 

Tke  defeadant  haTiog  ooofeued  judgment  at  the  jadgmenC 
Tela,  carried  the  caae,  by  ^j^eal,  to  the  Superior  Court. 
Btian  a  trial  was  had  oa  the  appeal,  the  Court-house  waa 
<wiiUBed  by  fire,  dcettoyinK  the  office  p^rs  oonnected  vith 
tW  eiM,  but  copies  of  whie£  were  aabaequentlj  cBtabliehed. 

Oo  tke  trial  of  the  oaae,  plaintiff  proved  b;  one  Hurrr^ 
bf  conniMioQ,  that  he,  at  and  before  the  date  of  the  dran, 
n<  book-keeper  of  plaintiff's  and  he  attaohed  to  his  answer 
1  ccpj  of  tb«  draft  sued  on,  and  two  others ;  he  stated  that 
the  oiginal  draft  was  written  bj  him  at  the  instance  of  the 
•irntt;  that  he  did  not  see  LindsaT  accept  it,  but  the 
itntr  earned  it  out  and  retnmed  with  Lindsay's  acceptance. 
To  thii  evidenoe  defendant  objected — 

lit  Because  the  draft  was  not  established  according  to 
Ur 

^  B«aanse  there  was  no  evidenoe  of  the  loss  of  the  origi- 
Ski. 

3d.  Because  the  execution  of  the  draft  must  first  be  pre 

Plitnitff  then  proved  b^  J.  J.  Searboroudi,  that  jndgmen 
vu  obtained  in  the  Inferior  Court;  that  the  declaration  an' 
"tlwr  proceediius  and  the  draft  were  left  in  the  Conrt-hoOse 
tkjtt  the  Court-house,  with  its  contents,  were  subsequent!; 
^tnnedby  fire,  and  he  bad  w)  dMbt  the  original  Ariift  va 


zr 
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Upon  this  proof,  the  Court  oyermled  tlie  objection^  tdmit- 
ted  evidence  of  th^  ebnteilte  of  flie  orighitt  inA,  fcc.,  and 
the  Jurj  found  for  the  plaintiff.  To  which  rulings  the  d^ 
fendant  excepted. 

WaeuNi  for  plaintiff  in  error* 

Scarborough,  contra. 

By  the  Court. — ^Ltoh,  J.,  deKYering  the  opinioii. 

1.  The  original  draft,  with  Lindsay's  accevtanee  oo  it, 
or  rather  the  paper  which  was  the  foundation  oi  the  suit  and 
declared  upon  as  his  act,  Lindsay  not  only  did  not  denji  oa 
bath,  as  required  by  the  Statute,  in  order  to  put  its  elecih 
tioi^  in  issue,  but  at  trial  Term,  at  Cbmttiikion  Law,  eonfesarf 
a  judgment  on  its  evidence,  to  the  plaintiff*  and  took  sb  ip- 
peal.  While  the  appeal  was  pending,  that  original  paper  oa 
whicli  Lindsay  had  confessed  judgment,  was  burned.  Thtn 
facts,  m  the  absence  of  a  plea  denying  the  paper  sned  en  t^ 
be  Tiis,  were  proper  to  be  submitted  to  rhe  Jury,  andsnflrieet 
to  warrant  a  finding  af^ftinst  the  defendant. 

2.  A  party  is  not  obliged  to  establish  a  lost  paper,  imder 
the  Judiciary  Act,  but  may,  by  showing  is  loss  or  destroc- 
tioD,  an  in  this  case,  giro  in  secondary  evidenee  of  its  eoa- 
tents,  and  upon  sufficient  proof,  recorer  on  it  as  a  lost  or  de^ 
stroy^d  paper.     Bee  Ro8$  f  Vo.  ea.  Wright^  12  (?o.,  5W. 

Judgment  affirmed. 


<  I 


I  I  . 
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Ittgnun  vi  Mitofa^fl. 


INGRAM  w.  MITCHBLL. 

/.  The  rate  of  Law  is  fticrn  and  well  settled,  that  when  a  ^alntlf  ujwi^e  itio 
Omit,  he  mast  fto&Yet  upoa  hh  tmn  iMrHa,  •■d'ttfll  upon  tl»  Mm^rtU  of 
ibe  (MDdcat,  ualMa  wbara  Ikt  Bmm$  Ma  •wu«4  a«  aaM«H><»* 

i.  ChdMillof  Km  i^MlBi  tk«  Ooorta  h^v*  goM  q«if«  Su  #«di^  hi  atf^fing  • 

10  h«^  alkker  ^itr^  im  reapflac  lo  illegal  cxMitraola* 
1  (Tfaaaafvr  |A»  plaintitfcao  make  ooi  bis  ca«a«  without  iivolciBf  the  il^a|; 

ooatract  lo  his  «id,  ho  is  entitled  to  jrecovar.  . 

I  ^'IxtnaM  agent  receives  money  for  bis  principal  upon  an  illegal  contract,  ,' 

he  (uiniiot  avail  bioiself  of  that  defense  in  an  actton  brought  against  bian  by'  * 

tbr  prigcipal  for  money  bad  attd  received  to  tfae  pfaintlfr'a  use,  eapeelatfy 

wb^n  thoie  who  paid  over  fbA  moiMy  to  tha  agent,  do  tool  dealfe  ibitt  b«> 

•boaM  fetal  a  it* 
'^  tbsa SMkey  h  MMally  p«M  bvsr  apoa  te  iUogtA  emmnau  U  it  «iaar  ttiat  i 

It  csQQot  be  re<»vered  back,  the  contract  beiag  executed,  and  balli  p^^^  ■  • 

^img  in  fmri  4hl»ma^ 
-  A^uy  aayr  in  aooie  cases,  ba  aiiowad  !•  rfuia  moaey  which  was  due  to 

bid  cz  egao  et^jip,  but  whi<;h  be  could  aot  have  recovered  at  Law ;  yet,  he 
tevcr  can  be  aftowed  to  retain  money  to  which  he  has  no  claim  whatever ' 
•|tio«t  the  true  owner. 
'  Af  10  the  distinction  in  some  of  the  cases,  resuhtag  tktm  ikm  knowledge 
or  ignorance  of  the  agent,  as  to  tba  itie^lMy  of  the  oontri^  i^^  mhitk  Hel 
oMsef  waa  puid,  HiAl  ca«  make  no  diflbfence. 

h  Equity,  from  Taylor  Ommiy.    Tried  before  Judge  WoR* « 
mi,  U  Oetober  edjonmed  Term,  1B69.  '. 

This  bill  was  filed  by  Bryan  Ingram  to  make  Benjamm  F.  • 
MitcbeR  aeoofmt  tomn  fbr  the  proceeds  of  die  sale  of  a  iib».. 
i^  dbre  aam^d  Simon,  that  the  oomplaijiafit,  at  owner,  had  . 
placed  in  the  hands  of  defendant  for  sale^  imder  the  'eivoaaD|« 
^f^nces  following : 

In  the  year  1866,  the  sla^  Simoii  was  oemmilted  to  feU'' 
>  airait  Us  trial  on  the  ehargo  of  attempting  to  oommit  a 
^pf'  on  a  froe  white  female  ki  the  oomity  of  TayW ;   and 
^tenrards,  at  the  Oetotyer  Term,  1856,  at  Taylor  Sopefior. 
'jnrt,  s  tnM  bill,  charging  him  with  said  erlfloe^  waa  found 
irainst  him.     Ar«nrions  to  Ooteber  Term,  Ingram^  the  owner.. 
^  the  slaro,  gn^^o  bond  lor  the  appearanee  of  ihm  slate  ati  * 
"nrt,  and  took   charge  of  Mm^  the  proseentor  eoasentiiig* 
n  the  l<kh  4ay  oi  August,  18A7,  Ingram  eatered  into  an 
Toement  with   Mitchell  hy  whlflh  the  latlsr  shoakl  takl^i 
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Simon  away  and  sail  hiiiiy  and  that  in  the  event  he  mU  Iub, 
he  was  to  account  ^  eoiaplawant  for  f  1^Q0»  as  the  lawraBt 
to  be  due  him;  if  no  sale,  then  the  hoy  was  to  be  returaad 
te  hia  owner* 

:Thift  was  the  agreement;  Defendant  waa  to  be  the  imt) 
or  attorney  in  faet,  of  -eomplaiiiaikt  in  the  sale  of  the  we; 
h«l  OS  a  mode  of  oarrying  the  agreement  inte  eftet,  aid  te 
enable  Mitchell  to  conrey  title  to  the  party  eo  wkooi  he 
shonld  sell,  Mitchell  gare  Ingram  his  promissory  note  for 
|1,200,  payable  to  him,  or  bearer,  by  the  Ist  day  of  Jime, 
18^8,  with  a  condition  attached  thereto,  that  should  Mitche^ 
not  sell  Simon^  but  should  return  him  in  good  condition,  theo 
the  note  to  be  void.  .  Ingram  then  executed  to  Mitchelii  «^ 
biU  of  sale  for  Simon,  and  delivered  him  into  his  poisesuoa, 
and  Mitchell  afterwards  sold  him  in  Baker  eoonty,  Geocfps 
for  91,200. 

Ingram's  object  in  sending  off  the  slave  and  selUng  \a^ 
and  which  was  understood  between  the  parties  at  the  tin^j 
was  to  save  his  life,  then  endangered  by  the  charge  against 
him. 

At  the  April  Term,  1857,  of  said  Superior  Court,  the  bill 
of -ttdiotment  against  Simon  was  ncl  pro$*€L 

Afterwards,  Mitchell  being  ealled  on  to  pay  over  the  flf* 
200,  the  proceeds  of  the  sale  made  by  him,  refused  to  do  so; 
ayid  this  bill  having  been  filed  against  hkn  to  require  him  to 
account  for  such  proceedil^  he  sets  up,  in  his  answer^  the  at- 
cumstances  out  of  which  the  agreement  between  him  and  the 
complainant  arose,  insisting  tmt  the  egreem^it  l^^int  heMk 
made  to  screen  Stmon  from  trial  and  pumshmfoit,  ia  &^gsL 
aild  that  he  cannot  be  compelled  to  account  to  oomplainwV 
as  may ed  for  in  the  bill. 

These  facts  being  developed  on  the  trial,  the  Jury^  uadet 
the  chaige  of  the  (burt^  focuid  for  the  defendant* 

'Whofespon,  eoonsel  for  complainant  moved  »  rale  te  a 
n4m  trial>  on  various  gcounds*  The  Sd  and  4t)h  suc<e  att  that 
amdecmed  necessary  to  be  here  staled,  and  «c«  1^  foUews: 

;8d.  Because  the  Oourt  erradin  relin|(eap(d  deoidiiig^  on  mo- 
tion heing.made  by  defendant^  to  dismiss  coockplainattt's  bill; 
that  eemplaifiaBl  could  onl;|r  recover^  if  at  all^  od<U^  aote  or 
coatraet  in  writing  set  up  iti  oanplainani's  bill^  ^^ad  in  rt- 
stiktiag  oomplaanaBt'e  rights  io  a.  decree^  if  b%i  \urii  any 
ri|^4ak4aideofrtn4tet>neke.i  '  .'    .,.»^  . 


■■■-.-■...■-■■  ■  ■  ■..«       — -■>■  ■■  ■  ■  *     •  *>.M  ,l« 

,4liu  BMfMUie  the  Ooort  erred  in  elM^giog  Ui«  J1M7  in  llM;i 

cafe,  thitif  tb^y^  should  find  t}i»t  the  n^o  Su>cM^^  the  «Hbi . 

jwtof  this  sflutj  vta.chftTg^d  with  ft  oi^uid  orisM,  and  tbM  t 

cuppliinftftt  and  d«fei^d»ut  entered  into  the  contraot  or  tgr^t:*  \ 

rnm  umghi  to  b^  enforced  hj  thii  svit,  for  the  pnipoee  of  1 

prntiUiag  the  negro  fron  being  brought  to  trial  and  punieh*s-i 

nwiilfor  such  crimen  then  the  agreement  was  void^  and  coal4o 

not  be  enforeed  in  a  Court,  of  Justieci;  9nd  it  made  no  4iffer>^« 

cnee  whether  the  Act  of  10th  May,  1770,  wa»  of  force  or,. 

not;  ibal  in  the  abaence  of  legialatire  enactment,  aoch  qo|^- 

tnatB  or  agreementis  are  void,  as  opposed  to  the  policy-  of.  r 

the  Law,  being  in  prevention  of  public  justice,  and  tbcyj 

mast  Bad  for  defendant* 

The  Court  refueed  )he  rule  for  a  new  trial  aa  to  all,  the,; 
grooniMf  and  counsel  for  complainant  excepted*  .1 

uAXCB  k  Walmcb,  and  Huhtsb^  for  plaintiff  in  error* 

I  ■ 

Smiih  &  Pou,  anUra. 

By  (he  Court. — LuMPKlK,  J,»  delivering  the  opinion,         1 

I  do  not  think  it  altogedner  certain  that  Mr.  Ingram  either  (* 
yiokud  the  Act  1770,  (PnV>c«i  780,)  which  inflicts  a  pen-  , 
•^Icj  of  JS200  upon  any  one  who  conceals  and  carries  off  a . 
'lare  accoaed  02  a  capital  crime,  so  that  he  cannot  be  brought  ; 
'to  trial  and  condi^  punishment^"  or  has  committed  an  act , 
mimt  tha  poblio  justice  of  the  couiity.    True,  he  directed  . 
Mitchell  to  convey  the  boy  away  secretly  and  to  sell  him ;  *  < 
but  he  did  not  require  him  to  be  taken  beyond  the  limits  of , 
the  Sute.     And  in  point  of  fact,  he  wna  sold  in  Dougherty, .. 
ecmnty,  not  rery  remote  from  tha  plaoe  whera  the  alleged  of- 
idose  waa  coxomitted.    The  prosecution  was  quashed  ten  c«f  • 
welTe  diur0  before  the  negro  waa  soldi  the  woman  herself  and 
verj  bodjr  ehse   being  satisfied  of  his  innocenee;   and  thei]^  , 
>c  wai  imniediate]^  re-pnrcbaaed  and  brought  back  by  In-^, 
^^un,  whero  h«  1^  remained  unmolested  ever  since. 
I  reoiark^  tliati  I  assume^  as  the  foundation  of  a  portion  of  . 
le^  remarkS)  that  the  facts  were  in,  which  the  plaintiff  ^fi- 
red to  pKow«9  Imt  which  he  wna  not  allowed  to  introduce  by 
e  Courts  said*  •«  .we  thinly  improperly^ 
I  am  follj  #^acwiW»>  of  .th^^groaa  .imprcqw^iely  o(.efld^vj«r«. 


.# 

»  » 


<* 


Iffftvm  t«.  Miiebelt. ' 

I.      .■■i.>.i»»     .  .1        .      I  a      .,  ,11.1    ii»».. 

ii)tt;*'fo^!»ci^ie«ii  lii  ^ave  (hmi  merited  pnurskfai^,  etrpe^iiU^'l^ 
crf^htes^eottinHfed  agaiiiBt  white  fein&Ietf.  I  sm  not  ittteiA^ 
bl^'to  Hh^  ffiot^,  howler,  thst,  pirotliptfed  hf  bmnaliit^,  ^f^ 
trcfm  M  Hier^entLfj  inotitteB;  mtoteri'af^  soinetitee*  mtiedt 
to  pttt  theiy  slftrea  out  of  the  iray  to  prevetit  th^m  froa  b^ 
oomitdg'ih^  tiotfmd  of  j>optiltir  excitement,  ttntil  the  tm^est 
ofp)&86it>n  is  pMt  «md  i^ason  litis  i^stimed  her  sway*  Ani 
wi^le  tbis  raotite  even  cannot  justiff  the  act,  jt  goette  to 
mitigate  its  crimfnaKty. 

I  eottfi»9s,  lltttt  it  is  not  without  doubt  and  8omelniB^yiB|^ 
that  I  hare  come  to  a  conclusion  in  this  case.    Ohancdhr 
Kuvn^  in  Vesieher  v9.  Zate^  11  Jhnion'B  tkp^y  28,  ihooght 
the  Courts  had  gone  quite  far  enough,  when  thejr  refine  to 
h^  either  party,  with  respect  to  these  illegal  contracts ;  ^ 
he  referred  to  the  fitattfte  against  gaming,  which  allOwe!}  thp 
loser  to  recoTer  back  of  the  owner  his  lost  monqj,  thereby 
inferring  that  the  Courts  had  gotfti  one  step  be;fond  the  Law- 
giver ;  and  yet,  the  rule  of  Law  is  stern  and  settled,  th«t 
when  the  plaintiff  comes  into  Qonrt,  ha  muat  rtwrtr  btL^XA 
own  merits,  and  not  upon  the  demerits  of  the  defendaat,  un- 
less wh^e  the  Statute  has  created  an  exception. 

The  rule  hitherto  applied  by  this  Court,  and  perhaps  hj 
the  fengHsh  Courts,  is  this :  that  wheneyer  the  piaintif  tm 
make  out  his  ease  without  Invoking  the  illegtal  contract  to  M' 
aid,  he  is  entitled  to  recover.    The  Judge  held  in  this  ctse^ 
that  the  plaintiff  must  recover  upon  IfiteheSre  note  or  o<t 
it'tflL     Concede  this:  What  is.  to  present  Ingrain  fromte* 
covering  on  the  note  ?    True,  it  has  a  condition  annexed  ta 
it  to  the  effect,  that  if  the  negro  was  not  sold,  and  reWned 
in  go(id  condition,  the  note  was  to  be  void.    The  boy  wasnot 
returned,  but  sold.    Why  should  Mitchell  not  pay  the  noie? 

But  apart  from  this,  Iiigrato  ratifies  the  sale  nikit  e\ttiB^ 
the  purchase  money.'  Can  Mitchell  refu9C  to  ntKtoimt  fhr  !tt 
Mitchell  sets  up  the  illegal  contract  to  screeti  hrEMiHi  btsi 
liafyility.  Will  the  Court  allow  Mm  to  protect  hfmsalf  under 
it  ?  He  must  abide  by  the  contract  or  repn^Kate  it.  It  ^ 
abides  by  it,  he  must  pay ;  if  he  repudiates  it^  be  beldr  is 
hie  hands  the  price  of  Ingram's  negro,  an<i  he  nvuBt  turn  Vi 
over. 

l^ereisa  elass'of'cases  which  puts  the  r^brt  <lf  tile  ^Q9tT| 
to  recover  upon  the  ground  xlfiagei^t  <Mi  9Wi«Jd^  re.  A 
lioitj  (l'B$$i.  and  Piil.^  8,)'ie  a  strong  alnMHrf^  aj^n  At\ 
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point.  TherOi  the  defendant  being  a  broker,  effeoted  an  ille« 
gsl  insurance  on  a  ship.  The  ressel  being  lost,  the  under- 
writers paid  over  the  money  to  BUiott,  who  refused  to  pay  it 
orerto  the  plaintiff,  on  the  ground  of  the  illegality  of  the 
contract.  But  the  Court  said  that  he  should  not  be  allowed 
to  set  op  the  illegality  of  the  contract  as  a  defense  in  an  ae« 
tion  bronriit  against  him  by  Tennant,  for  money  had  and 
ree&red  for  the  plaintiff's  use.  This  case  must  be  OTerruled, 
or  else  the  complainant  is  entitled  to  maintain  this  bill. 

Chief  Justice  Etbb  said :  *^  The  question  is,  whether  he 
who  has  receired  money  to  another's  use  on  an  illegal  oon« 
tract  can  be  allowed  to  retain  it,  and  that  not  eten  at  the 
desire  of  those  who  paid  it  to  him?  I  think  not."  And 
Mr.  Justice  Bullbr  asked:  ^^Oan  the  defendant  in  con* 
science  keep  the  money  so  paid  ?  For  what  purpose  should 
he  retain  it  ?  To  whom  is  ne  to  pay  it  over  ?  Who  is  enti* 
tkd  to  It  but  the  plaintiff?*' 

In  a  note  to  this  case,  it  is  said :  '^If  this  money  had  been 
pud  by  the  underwriters  directly  to  Tenant,  the  insured,  it 
is  clear  he  eould  retain  it  against  them,  the  contract  being 
executed^  and  both  of  the  parties  being  in  port  delicto. 
{Oiting  DouffloMj  470 ;  dnppery  199,  200,  792 ;  1  Men. 
Black.)  The  money  would,  in  that  case,  in  any  sense,  belong 
to  Tennant ;  does  it  not  equitably  belong  to  him,  when  paia 
to  bis  agent  for  him  ? 

And  m  Waamur  v%.  Ru9»elly  ibidy  296,  it  was  held,  that 
while  a  party  in  some  cases  would  be  allowed  to  retain  money 
which  was  due  to  him  ex  equo  et  honOy  but  which  he  oofA 
not  have  recovered  at  Law,  yet  he  never  can  be  allowed  t0 
retain  money  to  which  he  has  no  claim  whatever  against  tk» 
■rue  owner. 

We  agree  with  Mr*  Justice  Books,  in  the  last  case,  that 
he  distinetion,  as  tp  the  knowledge  or  ignorance  of  the  agent, 
^  make  no  difference,  as  it  womd  pr<rauce  this  strange  con<^ 
^quence :  That  if  he  be  ignorant  of  the  illegality  in  the  con*' 
'SLCtf  he  BhttH  be  answerable  in  this  action ;  but  if  guilty  as 
^icepa,  he  ahmll  be  free.  His  innocence  should  work  a 
SB  to  hinSy  while  his  guilt  shall  be  his  indemnity. 
We  holdU  therefore,  that  the  Court  was  wrong  in  charging 
e  Jury,  that  the  defendant  was  not  liable  upon  the  case 
kde  by  the  pleadings  and  evidence. 
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L  Wb^fv  |h»  iVQf^ahomi  thM  the  Mvadaiit  in  ««  miim  of  ^aotniiMI  ww  in 
pfwiniriaa  of  Uci  lot  of  b«d  in  noil,  the  %yev  bel9re  •uii  wioi  tira«^hl  -fn^ 
iter  tin  tuH  was  brought,  tbU  U  solBcient  •Tidsoce  of  poMMAJoa  of  tbo  |^^ 
niie*  to  aotlKinse  a  recovery  afaintt  him. 

2.  When  load  was  drawn  by,  aod  granted  to  W.  H.'s  orphans^  aid  thei^  be  i 
deoiiee  lo  plaiBttlTa  declaration  from  them,  and  the  grant  it  fn  tridence  witt 
pro<>f  of  poaaeraion  by  defendant,  and  no  adYerse  title  ia  retted  on  by  deibn^ 
aal,  tho  pliiniiflr  ia  entitled  to  a  terdiot. 

1  ThoihcttiMthedee/ftonithedniweta  oftholottotfae  pkintir'i  leaedr 
doeoMi  tiontrtnthenaiilMrof  thodittrifll>thia  faa4' iMiof  oiherwiaveal^ 
oieaOy  deaorib«d;or  the  date  of  the  moeiA^  of  the  •uentio«  of  tho  deed  m 
JflA  hhiah,  aod  that  the  deed  waa  not  recorded  In  time,  or  that  the  dtfwefp 
were  swindled  out  of  the  land,  do  not  afleet  the  plaintiiT^s  right  to  reteover 
as  afpiinst  a  mere  wrongful  holder^  there  being  no  other  deed  frqm  the  draw 

ers ;  and  so  the  Court  ought  to  ihstract  the  Jury. ' 

• 

»  ■■-..  «  IMP  ■.■^1  ..  illllW  I  pn>,  ^1  ^11  1, 

•  m  ^ann:  flUs  |Si»48t<»«6lniniisiHm  rtsuHlte  WthlMMWiaflw  Jttflrtt, 
JUHS  TULU,  ISM.   Thsywewa4*idtsth»lla^aMahTwei»yialHi>fc  ffUb 
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Sjectis6iit,  in  Lee  Superior  Court.  Tried  before  Judge 
PsRKilis»  at  March  Term,  1660. 

The  plaintiffs  in  error  brought  thie  suit  against  defendants 
to  recover  lot  of  land  No.  SO,  in  the  14th  district  of  said 
county. 

On  the  trial,  plaintiffs  pmt  in  evidence  a  grant  firom  die 
State  for  said  lot,  issned  to  William  Hooper's  or^ians,  of 
Merritt's  distftet,  DeKalb  donn^,  dated  9tli  April,  18S5. 

Also,  a  deed  from  Daniel  R.  Trntier,  Edwara  L.  McOt% 
and  Harrison  Hooper,  to  James  J.  Blaek^kear,  Asta|  {41835, 

the  month  and  daj  of  the  month  left  blank ;    also,  the  dis* 
Irict  in  which  the  lot  was  situated. 

To  the  introduction  of  which  deed  objection  was  asde, 
irhsA  oiere^,  afid  th#  objection  oyermled.  -^    :   •  - 

Objection  wss  also  made  that  the*  month  was  not  set  forth 
in  the  affidavit  of  Mitchell  B.  Jones  proving  the  ezeeatioB 
of  the  deed,  and  did  not  show  that  the  certificate  of  record 
was  not  before  the  probate  of  X\it  deed. 

Plaintiff  proved  hj  one  Martin  that  he,  Martin,  bought 
the  lot  from  defendant,  and  let  him  take  it  back  in  the  fall  of 
1858 ;  paid  rent  to  him ;  thinks  the  bt  was  in  cultivation  in 
1844 ;  does  not  know  b  v  whom ;  cannot  say  the  defendant 
was  m  possession  in  1854,  or  vhether  anj  cro^  was  msds  on 
it ;  saw  some  advertisements  on  the  trees  about  warning  per- 
MBS  not  to  trespass  on  it ;  thinks  the  defendant  or  fcis  le»- 
tats  have  been  in  possession  since  1854  until  dow  ;  rent 
irorth  fffi  per  acre ;  witness  lives  upon  the  adtoining  lot ; 
never  knew  any  other  person  in  possession  of  tne  otha  lot 
l^pt  defendant  and  his  tenants. 

\  It  was  in  proof  that  the  lessors  set  forth  as  the  httn  s( 
James  Blackshear,  were  the  widow  a«d  only  chiUrea  of 
lames  Blackshear,  deceased;  that  Harr&oa  Ho^ei  and  the 
wma  of  Daniel  &.  Turner  and  Idward  L.  MeQttff  were  the 
orphans  of  William  Hooper  at  the  time  of  giving  fai  and 
drawing  the  land,  and  who,  a  witness,  Jones,  teellled  had 
been  swindled  out  of  their  land  bv  a  land  speculator. 
""  J.  J.  Scarborough  testified,  tnat  he  knew  James  Black- 
shear,  of  Laurens  county,  son  of  David  Blackshear,  and 
James  J.  Blackshear,  of  Thomas  countyi  son  of  Bdward 
Bkiekshaavi  thai  JameaBlaekshaar  was  marriad  Sa  XT^t^int 
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Jones  lu  I8d4 ;  that  theT  .could  nol  bftyp  J)a^  a  .cliil^  twf Rty- 
one  jears  old  in  May,  l9S4.  * 

Defendant  introduced  no  evidence. 

The  Jury  having  found  for  defendant,  counsel  for  plaintiff 
moved  for  a  new  trials  on  the  following  grounds ; 

Ist.  Because  the  Jury  found  eotitrary  to  the  charge  of  the 
Coort  in  this :  The  Court  charged  that  the  grant  to  tha  or- 
phans of  WiUiam  Hooper  gavq  them  a  good  title  to  the  land 
m  dispute,  and  that  they  were  entitlea  to  recover  it  of  fu^ 
and  evexy  one  in  possession  of  it,  if  the  title  had  not  passed 
out  of  them  to  James  X  Blacltshear  or  some  one  feUe^as  they 
are  parties  to  the  suit  and  claim  to  recover  it :  and  that  a 
deed  for  land  need  not  have  a  date,  but  takes  eaect  from  th.b 
delivery,  and  a  description  in  a  deed  which  shows  what  is 
conveyed,  is  sufficient^  whether  it  coi^tainls  any  number  ^f 
Strict  or  not ;  aiid  if  the  Jury  were  oiotifled  of  this,  and 
the  defefndant,  by  himself  or  tenants,  were  i^  possession  at 
the  commencement  of  the  ^ult,  plaintiffs  are  entitled  to  r^- 
cover.  i 

2d.  Because  the  Jury  found  contrary  to  the  charge  of  the 
Com  in't]^is :  That  if  the  deed  from  Hooper's  orphans  h  si> 
oncertmn  *As  not  to  hold,  then  the  orphans  of  Hooper,  wlioab 
deed  is  a6  uncertain  as  not  to  pass  the  title  ou£  of  tHein,  ar^ 
entitl^.to  recover  the  land  of  defendants,  if,  by'  himself  or 
tenant)  he  wcus  in  possession  i^t  the  commencement  of  th^ 
Slut  ' 

8^f  B6eaiia#  the  Court  refused  to  charge  the  Jury  as  re- 
Q[nested  in  writing  by  the  plaintiffs,  that  defendant  cannot 
aefend  his  possession  upon  the  supposition  that  the  orphans 
of  Hooper  were  minors  at  the  date  of  the  deed  in.l885. 

4th.  Becauae  the  Court  i:efuded  to  charge,  that  the  defend- 
ant could  not  defend  his  possession  of  theland  on  the  suppo- 
ailion  that  the  orphans  or  Ho<^er  had  been  swindled  out  of 
^^  land  by  a  land' speculators 

5iL  Because  the  Jury  found  contrary  to  the  evidence  and 
contiaiy  to  tiaw* 

6tK  jBecause  the  Court  refused  to  charge,  that  the  record 
of  the  deed  is  of  no  consequence^  unless  there  be  a  junior 
deed  from  the  same  party^ 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  plaintiff  excepted. 


.• 
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*  War&sn  fc  Warrbk,  For  plaintiBs  in  error. 

,.   HAWKma,  wnibta. 

By  the  Court, — ^Lton,  X,  delivering  the  opinion. 

The  first  question  in  this  case  is,  whether  there  was  soft- 
cient  proof  of  possession  of  the  premises  in  ^spnte  hj  tk 
defenaant  at  the  oommencenient  of  the  suit,  to  justify  t  it- 
coyery?    And  we  think  thai  there  was. 

1.  The  defendant  had  heen  in  the  possession  preTioosIj; 
hi^  sold  and  took  it  back ;  rented  it  out  for  the  ;^eaT  IBol) 
the  year  before  the  suit  was  brouffht.    The  lot  was  in  colti- 
.Vation  that  year,  1844,  and  the  aefendant  and  hii  tenai^ta 
have  been  in  the  continued  possession  since,  and  np  to  tk 
trial.    All  this  was  sufficient  evidence  to  authoriae  a  findiof 
agtunst  him.    There  is  no  sense  in  the  rule  that  requires  tlui 
proof.     Here  this  defendant  has  been  Utinting  the  riglit  of 
these  plaiDtiils  to  recover  this  lot  for  the  last  six  yev^  ^^ 
no  doubt  trying  all  the  time  to  set  up  a  statutory  tide  in 
Aimself  to  the  lot,  and  on  the  final  triu,  because  the  jplainlS 

'does  not  show  him  to  be  in  possession  the  day  suit  Dappeo> 
to  be  brought,  he  is  to  be  defeated  in  a  recoverr.    B  the  de- 
fendant was  not  in  possession  and  holding  against  the  pUia- 
iiflfs,  he  ought  to  have  come  forward  and  disclaimed  title,  or 
'     otherwise  he  should  be  taxed  with  the  oosts. 

2.  The  lot  was  drawn  by,  and  granted  to  .  WHUam  Hoo^ 
er's  orphans,  and  when  the  grant  to  them  was  put  in  en- 
denoe  as  it  was,  |ub  there  was  a  demise  in  the  plainUfs  dec- 
laration from  them,  the  plaintiff  was  entitled  to  a  verdict 
there  being  no  adverse  title  relied  on  by  the  defendant 

\  8.  The  plaintiff  having  put  in  evidence  a  deed  from  ^ 
orphans  of  Hooper  to  James  J.  Blackshear,  and  having  alio 
shown  who  were  the  heirs  at  Law  of  James  J.  Blackabtir, 
he  being  dead,  was  entitle!  to  recover  on  that  demise.  Ih^ 
fact  that  the  number  of  the  district  was  not  inserted  in  Al 
*  ^  deed,  made  no  difference,  as  the  description  otherwise  ap- 
pearing in  the  deed  was  sufficiently  certain  to  desifniteui 
land  intended  to  be  conveyed,  nor  did  it  make  any.  <ulIet«ao 
that  the  deed  did  not  contain  the  day  of  the  monw  <kn  wUd 
it  was  executed.  Nor  was  it  material  to  the  defends! 
whether  the  deed  was  reoorded  in  time  or  not,  or  whether  41 
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intin  of  the  land  were  inrindled  out  of  It ;  and  so  tile  Ootart 
onglit  to  have  mstraeted  the  Jury  in  the  absence  of  any  op- 
posing titles  from  those  grantors.  It  is  nseless  to  notice 
tiose  questions  any  ftrrther,  as  oomisel  for  defendant  frankfy 
Gonceded  that  At  case  wae  against  him,  unless  the  verdict 
eoald  be  supported  by  the  want  of  proof  of  possession  hj 
the  defendant  at  the  commene^ment  ot  the  snit,  and  we  agree 
with  him. 

JudgBttfttt  reversed. 


SHOTWELL  M.  ROWELL. 

While  it  U  trae,  tbat  in  tniog  one  u  executor  ia  hU  own  wroiif  ^  you  tiuft 
cktrfB  him  M»  ezecntor  f eoerally,  stUl.  if  the  cabalistic  gibberish  d»  son  tort 
a^  dropped  ia  all  the  subsequent  proceedings,  and  the  judgment  is  en- 
r^rrd  and  execution  issued  against  the  defendant  as  executor,  ft  is  snAcient. 

Motion,  fto.,  from  Baker  eounty.  Decided  by  Judge  Al» 
EN,  May  Term,  1860. 

Jacob  B,  ShoCiwell  brought  suit  agabst  Lawrence  O.  Bow- 
1  to  recover  the  amonnt  dne  on  two  promissory  notes,  to 
^  Jfar  Term,  1867,  of  Baker  Superior  Conrt.  The  death 
the  defendant  having  been  suggested  at  the  next  Term, 
'  piainti#'then  prooeeded  to  sue  oot  9€ire  faeia%  against, 
'I  had  th«  flune  senred  on,  Oeorge  W.  Lawrenee,  as  exeo» 
'*  de  $ou  tort  J  requiring  him  to  show  eause  at  the  follow- 
r  Term  wrhy  be^  should  not  be  made  a  party  defendant  s^ 
'h  exeeutOT  dm  SM  tort. 

Vt  the  succeeding  Tern,  no  dause  being  shown  to  the  oon^ 
T,  the  Court  passed  an  order  making  said  George  W.  a 
tv  defendMit,  '^asrtbe  reenter  of  the  last'WfH  and  Tes- 
eut  of *Eii)ifrawit  6«  Bo#eil|  deeeaaed/'  .And  at  iftie 
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,«§xiif»  ns;  Mi^  TtTW%  1868,  si^id  Q«oirgp  W.,  MexMftarof 
Lawrenoe  G^i  ccMCifeaaaiiijadgiiient  to  tb^plaioUff*  JHd^Mt 
paying  been  enured  ^p,  ud  a  jE.  /a.  i^sueU  ^heroon  aguoit 
I^im  ^^  execi^r  j^nefaUy^  the^aid  Grepr^^  W.  paid  jpl,^&itiff*« 
.aUorney  ^300,  in  part  aatisiEaotioa  of  titie  aaniQf  vkioh 
.JWouAt  vaa.  avit^^d  as  a  credit  n  ^id  JE,  fih  hJuift 
XB&9f  the  Sb^nff.  of  aaid  oaunt;  levied  aaid  jL  /a.  for  the 
balance  due  thereon,  upon  certain  parcels  of  land  aa.tkepe- 
perty  of  Lawrence  G.  Rowell,  deceased. 

At  the  November  Term,  1859,  a  motion  WM  ii^dft  ^  ^^ 
fendant  to  set  aside  the  judgment  obtained  as  aforesaid.  The 
Court  granted  the  motion,  and  passed  an  order  yacating  the 
same. 

The  bill  of  exceptions  states  that  counsel  for  plaintiff  had 
DO  notice  of  said  motion,  but  was  in  Oourt  at  the  time  it  was 
granted. 

At  the  May  Term,  1860,  counsel  for  plaintiff  moved  a  rvle 
requiring  the  defendant  to  show  cause  why  the  former  <Mrder 
should  not  be  vacated. 

The  Court,  after  argument,  refused  the  rule,  and  counsel 
for  plaintiff  excepted,  and  assigitd  the  same  as  error. 

Lton,  for  plaintiff  in  error. 

Slauohtbr  &;  Ely,  contra. 

Jfy  tie  CbuH.^limiPKiHn  J.,  ddiv#riag  tim  apiaiMi* 

This  suit  was  originally  brought  against  Lawrence  C.  Row- 
ell, th^  mak^  of  t£e  JMite  iqion  whiA  the  a^en  i»  iawtded. 
Se  dying,  a  9etrefyeu^§  w«i  iseued  aipid  aenred  moa  G^atft 
W.  Sowf  U  as  esfewiar  de  een  i0rtt  Oi^Ung  upoA  Um  M  skflw 
9W9^  why  he  shquld  iMot  be  made  a  Barty  defendMiC     Jipm 
th0  retoxTi  of  the  9cir$faoia$f  and  (ieorge  W«  Bowull  Aam- 
ing  no  cauaa  to  tbf  contrary,  he  wae,  by  the  jadgme^^  oC  tkr 
Gowti  ''.made  and  eoQstituied  pftHjr  defendant  aa  ilae  tiTja— 
^r  generally  of  the  last  Will  and  Testament  of  Lawrwito  tt 
Eowell,  deceased.'*    And  the  plaintiff  was  diraeled  ^^  to  |i 
oeed  witb  said  eaa^e  against  the  mi  €nm^^  W.  Benadft 
jpxeimtor  as  afbresaid. 

.  At  the  wme  T^rm  of.tha  CauH  to  irhioh  h% .wmm 
iwrty,  atgrge  W..Bavril  prnifmw^d  jfijtfmu  »^^  tf, 
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tiff,$  demsiid,  sigBing  Mmftelf  ^^Ckwrgt^  W.  SoirM,  96tt6G- 
at$ro(L.  0.  RiHrelL"  Upon  this  eonfestioii,  %  judgment 
wa8  entered  ftgainat  the  goods  and  chattels,  rf^^tfl  and  cred-  * 
ItfofLftwrence  G.  Rowell,  executor  generally,  and  execu- 
tion issued  in  the  same  way.  Three  hundred  dollars  was 
collected  of  Oeorge  W.  Rowell  on  the  fi.  fa.  It  was  then 
levied  on  land  belonging  to  L.  G.  Rowell,  when,  upon  mo- 
tioD,  it  was  by  the  Court  set  aside,  upon  the  ground  that  the 
iadgment  was  rendered  aninst  Oeorge  W.  Rowell,  as  exee- 
utor  in  hu  man  wrong.  And  for  the  same  reason,  the  Court 
refused  to  vacate  this  order. 

It  will  be  seen,  by  reference  to  the  proceedings,  which  we 
hife  set  out  with  aome  particularity,  that  the  Court  was  mis- 
taken in  point  of  fact.  Upon  the  return  of  the  sctre/acias, 
'jeorge  W.  Rowell  was  made  a  party  as  executor  generoUjf. 
>Ie  confessed  judgment  as  such,  and  the  judgment  and  exd> 
Qtiofi  went  against  him  as  exaoutor  generally,  and  not  as 
xeeatsr  <b  sois  tori*  The  Judge  rescinded  his  order,  as  to 
)ie  judgment  and  j(.  fa.  in  fsror  of  Elijah  Pearoe,  as  admrln- 
^trator  of  Jattiea  Q.  Johnson,  that  being  against  George  W. 
towel),  as  executor  generally.  He  should  for  the  same  rea- 
^n  hare  rescinded  his  order,  as  to  this  case.  And  no  doubt 
ad  not  the  fact  been  overlooked,  that  they  both  stood  upon 
ie  suae  footing,  he  would  have  acted  consistently  with  him- 
If.  In  point  of  &ct,  there  seems  never  to  have  been  any 
p^l  rapreseotMiwe  on  the  estate  of  L.  G.  Rowell.  Gkorge 
•  Bowdl  aaamnes  to  manage  as  one  having  authovity,  and 
'rbsps  he  has  f^om  the  parties  in  interest,  but  not  from  the 
r^linary. 

1  \ofe  the  day  is  past,  anyhow,  when  the  rights  of  parties 
^  to  tarn  upoD  the  addition  or  omission  of  the  cabalistic 
ibemh  de  9on  tori !  De  $on  fiddk-siiek  /  It  may  be  of 
><taace  wh^thar  one  is  rightful  executor*  But  away  with 
«on  tort  ae  the  test  of  anything. 

I'he  presiding  Judge  certifies,  that  tiie  oounsel  of  Shotwell 
^  in  Court  when  he  passed  the  order  annulling  his  clieht^s 
f  meat.  But  he  does  not  undertake  to  say  that  he  had 
ice  and  knowledge  of  the  proceeding ;  and  this  was  indis- 
"^able.  For  if  counsel  and  parties  are  to  be  held  responsi- 
for  what  is  transacted  in  Uourt,  it  will  not  do  to  say  that 
r  «tood  br  at  the  time  and  did  not  interfere,«which  h  flatly 
led  in  ikM  o<n0i    Notice  shonld  be  bfeufbi.honie  in  aeaie 
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moiia  ftlttdi wibnn  tbaa the  mere  reopUeotioa  of  the iiiciai> 
bent  OQ  the  jBeach  for  the  time  being,  fijghta  .ahould  niot 
reet  on  so  frail  a  tenure* 


THE  WATEE  LOT  COMPANY  vs.  LEONARD. 

1.  Apparent  defects  iti  a  declaration  that  could  be  cufed  by  AtnendDeat  ■>« 
not  naierial. 

2.  The  Water  Lot  Compesy  sold  to  Vmn  Leoeard,  in  troet  for  fie  Hovart 
SiannAiciiirIng  Compasy,  n  wete?  kMi  Kn  11,  it  which  weee  vaiiote  eeea^ 
minie.  In  one  plae^i  in  one  of  the  deeda  between  the  |initie%  VaA  Irfnoaaid 
wna  atyled  tniate^  of  the  Howard  Manulacuring  Conpanji  in  epother. 
trustee  of  the  stockholders  of  the  Howard  Manufacturing  Cpnpaof .    la 
the  deeds  there  were  various  covenants :    among  others,  after  stipulaiiag 
how  the  canal  or  reservoir  was  to  be  finished,  the  waste-way  not  being  con- 
sidered sufficiently  deep  to  carry  off  the  waste  water  from  the  machinery, 
the  Water  Lot  Company  agteed  to  blast  out  the  waste- way  oppoaite  to  Iota' 
13, 14|  15,  the  Howard  Manufhctnrlnfr  Company  to  Mast  out  oppoaite  11  and 
18,  all  being  below  11,  oo  which  the  Howaid  Mnnufaeilifiag  Conqmny  te- 
tended  to^pnt  vp  maohinery.    There  wna  this  fnnher  atipnimion :  That  tte 
Water  Lot  Company  would  '*  so  finish  all  the  eyea  in  iho  cnpsi  or  reeermr 
as  to  furnish  and  contain  in  said  canal  water  in  sufficient  quantity  Ui 
the  machinery  placed  and  erected  on  lot  No.  11,  by  Leonard.'*    After 
tion  of  buildings,  &c.,  on  the  lot,  the  whole  property  was  sold  at  Sberif  a 
sale,  aa  the  property  of  the  Howard  Manufkcturing  Company.  On  aa  actioa 
brought  by  the  Howard  Manufacturing  Company  for  breach  of  oovepairt  nad 
Ibjttffes  sustained  by  the  Howard  Manulhoturing  Company  prior  letktt 
one  Parr,  who  held  an  interest  in  the  property  under  the  ^nreknier  «t 
•Ma  was  offered  aa  a.  witness :  JGEitf, 

1.  That  Parr  waa  not  interested  in  the  reault  of  that  anit,  nnd  ccm^ntcM 

2.  That  the  styling  of  Van  Leonard  in  the  one  as  trustee  i4>r  the  HowmvA 
uiacturing  Company,  and  in  the  other  as  trustee  fpr  atockholdec^  of  ty 
Howard  Manufacturing  Company,  was  immaterial,  and  explained  u«eUl 

3.  That  the  Water  Lot  Company  did  not  covenant  against  low  w^t!er»  or  lo 
•npply  the  machinery  with  water  at  all  events,  but  the  parties  coottmcted  om 
the  baait  thae  if  nU  the  eovenniits  were  perft>nned  as  atipalmed,  im  r«^msf 
ttfeianl^  srasUHitaf  aad  ey^a,  that  ceaftoienciyvf  w«Me«toaM%e 
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I.  Tlat  tte  mnMl  covaBanu  as  to  blMtinf  and  l]lowlpf  out  tlit  race  or  vasta- 

wty,  weia  iadepaadcat,  and  not  dapeadaat,  Ihay  gmB$  to  a  part,  and  not 

tkawjM>lf  of  tbo  ooaaideraiioB* 
•^  Tbttthe  Bieasara  of  damagas  was  the  iotarest  on  the  investiflent  for  the 

time  the  machinery  was  aot  employed  ibr  want  of  water ;  add  in  case  only 

a  pan  of  the  machinery  was  idle,  inlerest  on  a  like  proportion  of  the  in- 

Tfttaient 
f>.  That  the  piaia  tiff  is  not  compelled  to  ezpoee  himself  to  a  treepassr  to  protect 

the  defendant  firom  the  aonse^aeace  of  his  breach  of  the  aoaHaot. 
*:.  Whea  the  verdici  ia  iuatawed  by  the  proof*  tba  caaa  will  not  be  seit  bank 

ftrssiiamaterial  error  ia  his  charfeof  the  Court. 

Covenant,  in  MuBcogee  Saperior  Court.  Tried  before 
Judge  WoBBiLL,  at  November  Tena,  1859. 

This  was  an  action  brought  by  Van  Leonard,  trustee  of  , 
the  Howard  Manufacturing  Company,  against  The  Water  ' 
Lot  Oompany  of  Columbus,  alleging  that  the  defendant 
sold  plamtiff  lot  of  land  No.  11,  on  Bay  street,  in  the  city 
of  Columbus,  Qeorgia,  near  the  Chattahoochee  river ;  that 
At  the  tiioe  of  said  sale,  said  parties,  among  other  things, 
coTenanted  as  follows :  ^ 

''Tbat  the  building  or  buildings  which  might  be  erected 
by  tke  said  Van  Leonard,  trustee  as  aforesaid,  his  heirs  and 
!^3UffQs,  on  said  lot,  No.  11,  should  be  fire-proof  outside,  and 
^hoQid  be  placed  equi  distant  from  the  nortn  and  south  lines 
of  said  lot,  and  shcmld  not  exceed  fifty  feet  in  width,  so  that 
there  skoidd  b^  an  open  space  and  uncovered  of  eleven  feet 
of  ground  between  the  walls  of  said  buildings  and  said  boun- 
'Ivy  liaes  of  said  lot.  And  further,  that  the  said  lot.  No. 
11)  either  in  the  hands  of  Van  Leonard,  trustee  as  afore- 
said, or  his  heirs  and  assigns,  should  be  made  permanently 
chargeable  with  one-nineteenth  part  of  the  expense  of  repair- 
ing the  dun  across  the  said  river,  (Chattahoochee,)  and  said 
ca^  or  reservoir ;  and  it  was  also  covenanted  and  agreed 
at  the  time  and  place  aforesaid,  on  the  part  of  said  Water 
Lot  Company,  with  the  said  Van  Leonard,  trustee  as  afore- 
said, his  neirs  and  assijps,  that  the  said  Company  would  not 
bargain  and  sell  any  of  the  lots  undisposed  of  to  any  person 
or  persons,  except  upon  condition  that  the  building  or  build- 
uigs  which  might  be  erected  should  be  equi  distant  from  the 
heimdary  lines,  as  hereinbefore  expressed.  And  further, 
that  the  said  Van  Leonwd,  trustee  ^  aforesaid,  his  heirs  and . 


562  '        SUPREME  COtBT  Ot"  GEORGIA..''  ' 

The  Water  tiot  Compaay  «'•  LeoaardL 

asBigiis,  shotiM  be  entitled  to  nee  the  water  eetBiMii4ed  Ij 
said  dam  aeross  the  river,  and  said  canal  and  reserroir,  ia 
proportion  to  the  number  of  lots  in  said  snrrey'  now  improted, 
or  which  might  hereafter  be  improved,  and  when  all  of  stid 
lots,  to-wit :  nineteen  in  number,  should  be  improved,  the 
said  Van  Leonard,  trustee  as  aforesaid,  his  heirs  and  sssigiUL 
should  be  entitled  to  use  one-nineteenth  part  of  all  the  said 
water  commanded  by  the  said  dam  and  canal ;  wluek  witsr 
was  to  be  taken  from  said  canal  and  conducted  aoross  Ae 
water  passage,  or  waste-waj,  in  flumes,  or  aqueducts,  in  saeh 
manner  as  not  to  impede  or  obstruct  the  passage  of  the  wt- 
ter  through  said  waste- way  from  the  machinery  abore  Bsid 
lot,  11.     And  it  was  further  covenanted  and  agre(^  at  the 
time  and  place  aforesaid,  on  the  part  of  said  Water  Lot 
Company,  with  said  Van  Leonard,  trustee  as  afthressid,  his 
heirs  and  assigns,  that  the  said  Company  wouM  not  efret,  or 
grant  the  privilege  to  others  of  erecting,  on  any  of  s»id  w»» 
ter  lots,  from  lot  No.  1,  on  which  the  Factory,  then  in  ep^ 
ration,  was  standing,  to  lot  No.  19,  any  btuldlng  or  buildings 
other  than  such  as  might  be  fire-proof  outside,  as  before  pre- 
scribed for  the  manner  of  construction  of  the  building  bv 
said  Van  Leonard,  trustee  as  aforesaid  on  lot  No.  11.    Ann 
it  was  covenanted  on  the  part  of  Van  Leonard,  trustee  as 
aforesaid,  that  lie  would  not  erect  on  lot  11  any  fijrtures  ftr 
the  purpose  of  sawing  logs/'    And  by  another  deed  between 
the  same  parties,  it  was  nirther  covenanted  as  follows  t 

"And  whereas,  the  said  Water  Lot  Company  had  con- 
structed a  dam  across  the  Chattahoochee  fiver  opposite  to 
said  city  of  Columbus,  and  also  a  basin,  or  canal,  which 


basin  was  not  then  fat  the  date  of  the  former  deed)  fnlly 
completed,  and  for  the  consideration  mentioned  in  said  in^ 
denture,  the  said  Water  Lot  Company  did  covenant  aad 
agree  with  the  said  Van  Leonard,  trustee  as  aforesaid,  tA 
finish  said  basin,  or  canal,  in  the  following  mann^,  t<Kwitr 
That  the  top  of  the  western  wall  of  said  canal  should  be  "^ 
with  large  rock  and  bolted  together  with  substantiatl  ii 
rods  and  cemented  with  hydraulic  cement  for  the  distaaee 
one  hundred  and  fifty  feet  from  the  present  dam  aeroa 
river,  and  that  the  whole  of  the  then  unfinished  pait  of 
western  wall  above  water,  for  fifty  feet  from  aaid 
should  be  laid  in  good  lime  mortar,  and  that  the  w< 
of  the  west  wall  of  said  canal  should  be  fiiikhed  witli 
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blmg  ditt,  kftviiig  m  mi|^  of  fert^'lTe  degrees^  made  of 

miSeiatlj  krge  timben,  oovered  with  pbmJc  three  inehee   ' 

thick,  eileMfog  ftrotn  the  p reeetti  dam  down  the  eaid  weeten 

waU  for  one  hundred  and  ihj  feet,  or  to  the  ferit-eye  in  eaid 

wall,  and  that  the  eaid  timben  anpporting  eaid  plank  ehoald 

be  bolted  at  the  top  and  bottom  with  inm  rode.    And  said 

Water  Lot  Oompany  did  farther  oorenant  and  agree  to  blast 

and  blowout  said  race,  or  waeto^way,  oppoeite  to  fote  Nos.  18^ 

14,  aad  15»  to  the  width  of  GO  feet,  and  to  the  then  depth  of 

said  raoe,  or  waate-waji  oppoeiie  to  each  or  anT  of  eaid  lota. 

Atd  the  aatd  Leonard,  tnietee  as  aforeaaidi  did,  on  his  part^ 

coTttiaat  to  blast  ont  said  race,  or  waste-way,  opposite  to  lots 

JSqs.  12  and  11,  to  the  same  width  and  depth  as  aforesaid. 

And  said  Wnter  Lot  Company  did  further  oovenant,  on  the 

d»7  sad  year  aforesaid,  with  said  Van  Leonard,  trustee  ae 

aforesaid,  so  to  finish  all  the  eyes  in  the  canal,  or  resenroir,  , 

as  to  furnbh  and  contain  in  said  canal  water  in  suiBcient 

Juaatity  to  propel  the  machinery  placed  and  erected  on  lot 
io.  11  by  Leonard,  trostce  as  aforesaid,  his  associates  and 
aligns/ 

llie  deriamtion,  after  stating  these  oovenants,  then  dosedt 
a8  follows :  '^  And  although  said  plaintiff  has  well  and  truly 
performed  and  fulfilled  all  and  singular  the  coyenanta  and 
^ffeementa  in  the  said  deed  of  indenttire  mentioned  on  his 
p^  and  b^i*lf  to  be  d<me  and  performed,  yet  the  said  d^, 
fendsat  has  not  perfcmned  and  fiUfiUed  the  coTeoants  meiih ' 
tioned  on  tlie  p«rt  of  said  defendant  to  be  d<me  and  perfom^ 
^'^'  Aod  ibe  said  plaintiff  in  i^t  says  that  at  the  time  and 
[>laee  afoteeaid^  after  the  making  of  said  indenture,  the  said 
l^fendant  did  not  blast  and  blow  out  the  race,  or  wasto*wa-f  ^ 
ppoAtte  to  the  lots  Nos.  18,  14  and  15,  to  the  width  of  ttO 
'*'H  and  to  the  depth  of  said  race,  or  waste-way,  opposite  to 
ich  or  any  of  the  said  lots,  as  by  the  said  covenant  the  said 
<  fendant  wan  bonnd  to  do;  and  tbopigfa  requested  since  that  < 
oie  to  da  and  perform  the  said  corenant  according  to  the 
^'ligation  of  asud  indenture,  the  said  defendant  did  no^ 
r  would  biaat  or  blow  out  said  race,  or  waste- way,  opposite 
>  the  lota  Noa.  18, 14  and  15,  to  the  width  of  W  feet  and 
the  then  d^th  of  said  race,  or  waste^way,  opposite  to  each 
any  one  of  aatid  lots,  but  wholly  neglected  and  refused  so 
do ;  so  that  th^  said  covenant  of  the  said  defendant  ro^ 
vtns  nafkarforaad,  wheseby  the  water  of  the  sail  waete-wi^ 
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-,13  ttQable  to  escape,  sad  hms  heea  ever  »iace  ibe  iB«|(ii|g  «f 
said  indenture,  and  still  is  backed  a^nst  the  wheel  erected 
by  the  plaintiff  on  lot  No,  11,  for  thepropolaion  of  machine]^ 
so  that  the  same  it)  .rendered  almyst  i&seless  to  the  plainUf 
for  the  purpose  of  propelling  machinery.  And  the  said  plsisr 
tiff  furtner  says,  that  at  the  time  and  place  aforesaid,  after 
the  making  of  said  indenture,  the  said  defefidaiU  did  not 
finish  9l\  the  eyes  in  said  canal  in  said  indenture  mentioQed, 
.or  reservoir,  in  such  manner  as  to  furnish  and  contain  in  ssid 
canal  water  in  sufficient  Quantity  to  propel  the  m&iihiiier; 
placed  and  erected  on  lot  No.  1 1  by  said  plaintiff,  trustee  S5 
aforesaid,  as  by  the  said  covenant  the  said  defendant  waa 
bound  to  do  ;  and  although  ofren  requested  by  said  plaiotiff 
'since  that  time  to  do  and  perform  said  covenant,  the  said  il^ 
fendant  did  not  and  would  not  finish  all  the  eyes  in  ssid 
canal,  or  reservoir,  in  such  manner  as  to  furnish  and  coat«^ 
in  said  canal  water  in  sufficient  quantity  to  propel  the  wt 
chinery  placed  and  erected  on  said  lot  No,  11,  but  wWlIj 
neglected  and  refused  to  do  so;  so  that  the  said  covenant  re- 
mains unperformed,  so  that  the  eyes  in  said  canal  do  not  fur- 
pish,  and  the  paid  canal  does  not  contain  sufficieot  oaantitj 
*of  water  to  propel  the  machinery  eiected  on  said  lot.No.  II; 
.and  so  the  said  plaintiff  says  that  the  defendant  hath  bnokea 
[the  said  covenant  with  said  plaintiff,  and  has  refused,  ani 
still  does  neglect  and  refuse  ta  perform  the  same  to  the  iu^ 
age  of  plaintiff,  &c." 

Wheu  this  case  came  up  for  trial,  counsel  for  defeadaol 
demurred  to  plaintiff's  declaration  on  the  grounds foUowi^§: 
.  1st.  Because  the  Howard  Manufacturing  Compai^.had  ^ 
right  to  sue  by  a  trustee. 

2d.  Because  the  deed  set  forth  ia  the  declnratioa  ahey 
Leonard  to  be  trustee  for  the  stockholders,  and  not  for. dw 
^Company, 

3d.  Because  the  declaration  does  not  aver  specifica}||]r 
the  plaintiff  has  done  and  performed  his  covenants  to 
put  the  canal  opposite  to  lots  11  and  12. 

4th.  Because  the  declaration  does  not  aver  tha^ 
lapse  of  a  reasonable  time  defendant  failed  to  perlofAh 
covenant. 

5th.  Because  the  declaration  declares  for  dama|pw 
count  of  the  erection  of  buildings,  machinery,  &o«     . 
'^  6th.  Because  the  declaration  does  not  avcif- a^]r.|J9<4 
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diliKa4atttir]^jreq«cM;ed  to  perform  its  eoye&aftti,  and  do«B 
not  SYer  an  dTtr  of  plaintiff  to  perform  bis,  or  a  readinevs 
ao  to  do. 

The  Court  overruled  the  demmnrer,  and  eomusel  for  defend- 
ant eieepted. 

The  plaintiff  then  offered  in  evidenoe  the  deed  containing 
the  first  mentioned  covenants  in  the  declaration,  which  was 
ngned  bj  the  President  and  Directors  of  the  Water  Lot 
Company.  The  defendant's  counsel  objected  to  tho  admiS"  . . 
aion  of  the  deed  nntil  an  order  should  be  shown  authorizing  • 
the  making  thereof.  The  objection  was  overruled,  and  de* 
fendant  excepted. 

Plaintiff  then  offered  articles  of  agreement  executed  in  the 
same  manner  as  said  deed,  and  purporting  to  be  made  be* 
tweeD^  the  said  Van  Leonard,  as  trustee  for  the  stockholders 
of  said  Manufacturing  Company  of  the  one  part,  and  the 
said  Water  Lot  Company  of  the  other  part. 

Drfendant  objected  to  the  paper  being  read  in  evidenoe  on 
the  saoM  ground  urged  against  said  deed ;  and  further,  be* 
oaoae  ii  vaKied  from  plaintiff's  declaration,  and  because  the 
covsiiants  therein  were  between  different  parties  from  those    ' 
in  the  deed.  • 

The  Court  overruled  these  objections,,  and  defendant's 
eouaael  excepted. 

Plamttf  then  introduced  Mr*  Parr,  who,  on  his  voir  dirt^ 
stated,  that  he  purchased  from  the  purchaser  at  Sheriff's  « 
sa2e»  SA  interest  in  the  Howard  Manufactory,  and  was  now 
a  pavt  owner  of  lot  No.  11,  (the  property  of  the  Howard 
Mafto&otnring  Company  having  been  all  sold  at  Sheriff 's 
8ale«)  Defendant  objected  that  the  witness  was  interested, 
and  therefore  incompetent. 

The  Court  overruled  the  objection,  and  defendant  excepted. 

Plaimtiff  then  proposed  to  prove  by  Mr.  Parr  the  value  of  *  ^ 
the  house  and  machinery  erected  on  lot  No.  11,  and  also  the  ^ 
raJne  of  an  operative  house  erected  by  the  Howard  Manu- 
fiaotwog  Company  on  another  lot,  plaintiff's  counsel  stating    . 
that  Aey  exjpectea  to  connect  this  value  with  the  value  from 
1840  to  1862,  and  to  prove  that  the  witness  was  an  expert. 

I>efendant  objected  to  the  evidence.     The  objection  was 
«r«mlod,  and  defendant  excited. 

Mr*  £«rr,  after  stating  that  he  was  an  expert,  testified, 
tiiait4n  iv^%  Vi&b^  the  bailding  a|i(\  miMcbinery  oii  said.hi^ 
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'Vere  wm*tli  ^m  htmcbed  sad  tiiMity  thMMMl  ddUwi,  mI 
•Ihe  operative  house.    He  was  alao  permitted  to  testify,  d»> 

.  fendant  oUecting,  that  in  his  opinion,  if  the  canal  eppwiH 
tots  12,  18,  14  and  15  had  heen  blasted  eat  as  deep  m  tU 
bottom  opposite  lot  11,  all  the  maohihery  of  the  fiewiid 
Maaii&ctimng  Gompanj  conld  hare  been  ran  either  in  lugk 
er  low  water.  He  also  testified,  defendant  ol^eetiag,  tliat  st 
the  time  he  went  to  the  Factory,  they  had  one  Morris  iM 

.  io  turn  the  machinery  ;  that  with  an  ordinary  head  of  wat«t, 
Ibat  wheel  would,  in  hh  opinion,  mn  ail  the  machineiy,  sal 
that  in  lew  water,  with  the  obstructions  in  the  canal,  thai 
.wheel  would  not  run  more  than  two-thirds  of  it*  He  teil^ 
fed,  that  in  lSfi5,  a  new  wheel  was  added ;  diat  the  raos  op* 
pesite  No.  12  is  not  blasted  out,  add  that  it  would  ba?e  hm 
-of  little  or  no  benefit  to  the  Factory  to  blast  out  opposilB  19> 
14, 15  and  16,  unless  opposite  12  was  also  blasted 

J.  B.  Brown  testified  for  plaintiff,  defmdant  objecting 
that  in  1849  the  probable  cost  of  the  maehioery  said  ndeit 
•was  one  hundred  and  twenty  thousand  dollars;  tkat  wA 
•ttflident  water,  all  the  machinery  could  hare  been  wm    i 
erdinary  head  of  water  would  mtve  giren  sufieieBi  apeed; 

•  that  for  three  or  four  months  of  the  summer  or  fall  of  1B6I» 
there  was  not  water  enough  to  mn  any  of  the  naduiMiy  of 
plaintiff.     He  further  testified,  that  the  Moirts  vkedk  la*    j 
quired  a  great  deal  more  water  than  some  other  kisid^  ef  ] 

•  'Wheeld. 

James  Welch  testified  for  plaintiff,  defendant  obiatiriiigi 
'that  in  1848  there  was  not  as  much  machinery  in  tlua  $%MlSi|9 
by  about  one*half  as  in  1849,  and  that  from  1S49  U>  IttB  | 
d^ere  was  but  little  change,  if  any,  in  the  amount  and  Triv 
of  machinery  therein,  but  he  did  not  know  the  wmhaa  aC  UK 
the  building  was  worth  from  twenty  to  twenty*ftwe 

.  *  -dollars ;  tut  for  two  months  in  1m9,  about  oi 

'  macfaineiy  could  not  be  run  <m  account  of  low 
such  was  the  case  also  in  1850. 

John  O.  Winter  testified  far  plaintiff,  d^mdamJt 
thst  there  was  but  little  increase  in  the  maehineay 
to  1853 ;  ^at  in  1849, 1850  and  1851,  whenaw«r 
cot  low,  a  part  ef  the  machinery  had  to  be  sti^i^^g 
his  opinion,  the  eyes  at  the  mouth  or  opefttng  #C  tbt  €|0 
(they  were  known  as  flood^f^s,  and  not  ealtod  4M^^C 
tea  snail;  they  weasu  ofMHiw  iMiStr,  aad  finiLl^  ^^^l^iSl 
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month  op6oed  m  1849|  aod  then  llie  WMer  floired  into  tbt. 
eftnal  more  freeij;  tbe*  e  were  nho  sama  IoO'««  roeka  near  tkm 
motttk  of  the  Mftsl  dbftfrticting  soaie  Ktde  the  free  flow  af« 
water. 

The  plaistiff,  after  ifttrtxhiciiif  other  evidenee  not  ohjeeted 
to,  doted  hi4  oaae. 

Mr.  GockraB,  introdvoed  hy  defendant,  testified,  aiMiigett 
other  things,  th^t  the  Howard  Factory  building  was  in  thr 
euml  apposite  lot  11 ;  that  is,  orer  the  line  of  tae  lot  about 
Ire  feet. 

Objeetion  being  made  to  this  oTidenoe,  the  Court  stated 
Ait  he  wonld  admit  it  for  the  pnr{>ose  (»ilv  of  showing  that 
ther^y  the  defendant  was  less  able  to  perform  his  oovenaats*' 
To  whieh  deeisioo  the  defendant  exoepred. 

The  defendant  then  offered  in  eridence  a  deed  to  lot  11- 
tnm  Yaa  Leonard  to  the  Howard  Manvfaot  oring  Gompanyy 
dated  April  80,  1862,  consfderation  fire  dollars,  plaintiff  oW 
jeetinj^.  The  Court  rejected  the  evidence  and  defendant  e^^ 
tspted* 

The  Conrt  charged  the  Jury  as  follows : 

^'It  appeafM  that  the  defendans  by  contract  in  evidence^ 
sgresd  to  finish  all  the  eyes  in  the  canal  or  reserroir  so  a^  to 
ooQtein  and  famish  a  sofficiency  of  water  to  ran  all  the  ma* 
ddtery  of  plaintiff  to  be  pat  on  lot  11,  and  also  to  blaali 
tot  fbe  rode  opposite  lots  18,  14  and  16  sixty  feet  wide  and 
u  deep  ss  the  old  canal.  It  was  the  defendant's  duty  tia 
to  laish  the  eyes  or  to  so  construct  the  raoe  as  to  furnish 
ttd  eoatam,  at  either  high  or  low  water, '  a  sufikieacy  of 
vster  to  nm  with  proper  speed  all  the  machinery  that  the 
pisintiff  put  <»  lot  11.  If  the  defendant  failed  to  finish  o* 
to  »o  eeastmet  the  eyes  or  canal  ss  to  contain  sufficient  water 
to  nm  plaintiff's  machinery,  then  there  is  a  breach,  and 
^ottf  is  emitM  to  recorer.  If  it  is  your  opinion,  from 
Ae  evMsnoe,  that  the  defendant  did  not  so  finish  tiie  eyes  or 
tstttvact  the  canal  as  to  furnish  and  contain  a  suAmency  of 
Vviter to  run  plaintiff's  machinery  at  all  times,  you  will  thesp 
find  whether  on  aeooant  of  this  the  plaintiff  has  been  i^jured^ 
*Bd  if  sa,  will  estimate  the  damages  as  follows :  Ton  will  find 
Ae  Value  of  the  Factory  buildings  and  machinery ;  you  will 
ihea  find  how  mlrah  of  the  time,  on  account  of  the  abore^ 
plstoiiff  has  b^-en  wnable  to  run  the  whole  or  any  part  of  aaid 
nachisiry.    Jtf  iSuoh  be*the  feet,  yoa  will  allow  tlie  pWataH^* 


9»  BVVRSUE  COURT  OS*.  QfiORCtlA, 

Tto  W«t«r  Lot  Comptny  iwr  heovmi4. 

T— ~  -        -  ■  ■  ,  -  I        [  J  I  »  ■■    1    »I|-^M      ■-■■-■    ^M-M-M-     - 

a«  dftttftgefl  fltnr  tMs,  the  interest  on  the  value  of  his  i&tm^ 
went,  or  any  part  thereof  which  plaintHT  conM  not  etuploj 
or  use  on  account  of  this  failure  of  <kfendant,  if  there  wu  a 
failure.  Fnrther,  that  if  they  (the  Jury)  believe  the  defend* 
ant  had  not  blasted  out  the  canal  acoording  to  his  oontrsel 
in  evidence,  and  the  plaintiff  had  been  injured  thereby,  thea 
the  plaintiff  was  entitled  to  damages  for  this,  to  be  estimsted 
by  the  same  rule  as  above  stated. 

The  Court  also  charged,  that  ^*  the  defendant  insisted  diat 
if  the  plaintiff  could  not  run  his  machinery,  it  was  not  the 
ImiU  of  defendant,  but  was  onacconnt  of  plaintiff  *s  defectire 
wheel;  that  the  plaintiff  was  not  bound  to  get  the  best  whed, 
but  an  ordinary  one — ^a  common  one — not  the  best;  if  ptain- 
tiff  did  not  get  the  best  wheel,  but  one  that  would  have  aa* 
^Mrered,  that  is  no  defence  ;  if  the  wheel  was  not  any  acoDunt, 

Ekfcintiff  cannot  recover ;  if  it  was  such  an  one  aa  could  have 
een  driven  with  the  proper  quantity  of  water,  then  that  is 
ne  defence.*' 

To  each  and  all  of  the  foregoing  charges  defendant's  emB* 
sel  excepted. 
.  The  defendant  requested,  in  writing,  the  following  elunes: 

•1st.  If  the  Jury  believe  that  the  defendant  has  faAeolia 
blast  and  blow  out  the  oanal  or  race  according  to  their  eove* 
Hants,  then  the  measure  of  damages  for  this  breadi  is 
it  would  cost  to  perform  the  work ;  and  if  the  plaintiff 
not  shown  this,  he  cannoi  recover  for  this. 

2d.  If  the  Jury  believe  from  the  evidence  that  the  ajW  of 
liie  canal  or  reservoir  were  so  finished  as  to  furnish  maAtom*- 
tain  water  sufficient  to  propel  plaintiff's  macfaiaery  on  lot XI, 
and  if  they  farther  believe- from  the  evidence  diat  atifl 
was  not,  in  low  water,  sufficient  to  run  the  maofaineij, 
plaintiff  cannot  recover  for  this  cause. 

8d.  That  under  the  deeds  in  evidence,  defendant  wm 
bound,  under  all  circumstances,  to  fornish  the  plainllff 
iMfficient  water  to  run^  their  machinery,  and  if  they 
llie  want  of  water  was  not  occasioned  by  any  defeot  m 
eyes  of  said  canal,  the  plaintiff  cannot  recover  for  Aia. 

4th.  That  unless  the  Jury  believe  from  the  evid 
the  plaintiff  has  performed  and  kept  his  ooveaaoit 
and  blow  out  opposite  lots  11  and  12,  or  faae  shown  -m 
eient  excnse  for  not  so  doing,  then  he  cannot  reooper 
finidaatfor  faiKng  to  blaat  oi^^ppeaile  ]^  14  awl 


I 
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Stk.  Thm  if  the  iwty  belkte  ihe^  delendM^  did; 
ffOtt»QBiibte  tune,  blast  and  blow  oot  tbe.raoar^i^  ^m^otUe.tOi 
lota  13,  14  wd  15»  «ooordiag  to  the  oovonaaty  ana  th$t  dMk[ 
eyesiik  the  ciaial  or  roaerroir  w^e  sofiiiiahed  09  not  to  ^low 
Mj  A»terial  quantity  of  watw.  to  eaoape  fvom  thf  oaaaV  ^^ 
reaerroif ,  then  the  plamtiff  cannot  r^oover. 

6th.  If  the  Jury  heUeve  from  the  evidenoe  that  the  oao#li 
was  bhiated  out  opposite  lots  13, 14  and  16,  in  ao«»rdaMa< 
witk  the  covenant  before  the  plaintiff  blasted  out  oppoeite  12|t 
and  ifaat  the  OToa  in  the  oaaal  were  so  finished  that «  soMJIf 
and  inun&terial  quantity  of  water  escaped  from  the  <^aMl,l 
then,  the  plaintiff  cannot  recover* 

7Ui«  If  the  Jury  believe  that  the  canal  or  race  oppositer 
leta  18,  14  and  15  was  not  blasted  out  in  a  reasoai^le  time,| 
stiU,  if  they  believe  it  was  done  before  plaintiff  hlaated  0f^ 
poaite  lot  12,  and  that  it  would  have  been  of  no  beMnt^ 
to  plaiiitiff  to  blast  oat  opposite  IS,  14  and  16)  unless  12  was 
also  Uftated  out,  then  pkmtiff  cannot  recover  f<^  this  hSU^j 
ure.  4 

8th.  That  although  the  Jury  may  believe  that,  in  low  wa^ 
ter,  the  plaintiff  could  not  nm  more  than  two^thirdi  of  his 
macluii^yy  yet,  if  the  Jury  believe  that  the  canal  opposite 
lot  12  was  not  blasted  out»  and  that  if  that  had  been  bjaeled 
oot  and  below  this  had  also  been  blasted  out,  then  the  plain* 
tiff  c(Nild  have  run  all  his  machinery  even  in  low  water,  then 
plaintiff  cannot  recover  for  loss  in  low  water. 

Tl»  Court  refused  to  give  any  of  said  charges  as  requent- 
ed,  lod  defendant's  counsel  excepted.  > 

IMIsiftdant  then  requested  the  Oourt  to  chrage:  '^That  ifj 
the  Jury  believe  that  the  plaintiff  furnished  his  factory  witb  • 
%vheel  whioh  was  a  poor  one,  and  one  not  calculated  to 
eeoaeiniae  water  or  power,  and  that  other  wheels  could  faeve^ 
been  procured  that  would  have  performed  twice  as  well,  andi 
that,  ifrt  was  <ni  this  account  that  plaintiff  could  not  run  his 
fwirhinnry  in  low  water^  then  plaintiff  cannot  reoover  for 


99 

f 

The  Court  charged  as  requested,  and  added :  '^  That  plains 
iiff  .wao-Bot  bound  to  get  the  best  wheel,  but  only  an  ordi*^ 
aarWf  wmmon  one." 

Ta  ibe^qi^Ufication  thus  n^e  by  the  Court,  defendant*^ 
eqqniMil  excepted.  I 

Tbo4eviBn^Ln}liAfl9.and  chargne.of  the  Courts  axoepted  tei 
hj  defendMit  are  now  assigned  as  error  by  his  eovDsel. 
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'^  Diiritig  Ih^  fv&gtem  of  ike  trial,  the  plaintiff  pN»po«M  to 
'  IMTotPt  the  oajMiMlkir  of  the  tnaehiaery  in  the  FMtorj  sadir 
ft  head  of  water  evSeifbt  to  run  all  the  Hiaehiii«r^ ;  alio,  tki 
leee  of  eapaeity  in  eoneeqaaiee  of  the  defieiener  ef  w^tuSf 
rfio^  Aat  ptaintifr  had  a  aaflksient  nambtf  of  hmoi  to  proprf 
his  machinery,  which  hands  they  disAarged  tor  want  of  in^ 
ler  power  aaaeient  to  employ  tfiem  ;  alec,  the  daily  hu  is- 
oarred  tiiereby  en  the  profits  which  he  wovkl  have  dennl 
l^em  his  manafiftctnres,  had  he  been  able  to  ran  his  maohiMrr. 
Deftndaat  objeetiM  to  Ais  etidence,  it  wao  f^eeled  hfj  m 
Omn,  and  j^aintiffexeepted. 

Plaintiff  than  offered  to  prove  the  Talne  of  said  ¥mMf^ 
with  a  snilMeBcy  of  water  power  throngfaoat  the  year  to  p»* 
ptA  its  maehhiery,  and  the  valne  of  said  Factory  vi4  the 
wnrer  poww  in  fact  supplied.  This  evidence  was  abo  r^ 
Jeeted  by  the  Conrt 

Ooansel  Ibr  plaintMT  now  aaeim  the  two  laat  named  rattogi 
^  the  Oonrt  as  error.  Both  bills  et  exceptioaB  argatd  l^ 
gether. 

Wm.  Douohbbtt  and  B.  J.  Mosw,  for  Yaw  LnoMm. 

■ 

iwm9BV  k  Sloak,  and  R.  W.  DniYOW,  coiifra. 
Jj|f  tk$  Obiiit.-^LTOK,  J.y  delivering  the  epiarioBk 

'  1.  nbeie  is  nothinff  in  the  first  and  second  gronnda  side* 
murrer ;  becanse,  if  the  declaration  was  delbetivD  aadl  e* 
do  not  think  it  was — ^the  objections  conld  hawe  be^  eavsdhy 
Mnendment. 

The  8d,  4th,  6th  and  9lh  gronndaof  demurrarnreinvofers' 
In  tlie  charge  of  the  Oonrt  as  given,  and  in  the  ralMsls  to 
•barge  on  ue  request  of  connsM. 

^  8.  The  witness,  Parr,  was  competent.  The  fad^  -tiial  h» 
'owned  an  interest  in  the  property  did  not  aibot  Una  with  i^ 
lerest.  The  property  had  been  sold  at  SherifiT'a  nnia,  aa  tli 
yi^nerty  of  the  Honwd  Mannfaetaring  C^mpmayj  nsid  Iter 
nera  an  interest  nnder  the  pnrehaser  at  that  m^^  ThaA  vds 
carried  with  it  the  covenant  of  the  Water  Lot  OeaipaBy  9t 
Ae  Howard  Mamfcctnring  Oonqpanv,  and  wtmlil  wMlhIa  te 
pnrdiaser  at  snob  sale  to  recover  for  all  injmjaa-  iiiuI'lM 
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dbr  fianvivi  ll«i«f«etiirii^  Oompfti^  for  hmmekuB  ptm- 1/^ 
die  Mle,  did  not  pass  to  the  pvreliMer  by  tlie 8»le;  thcwfiw 
tbtNMfcaMT  ftl  SlMoriff's  sal*,  nor  Mqr  Me  keUhq;  under 
Um,  eorid  ksre  a&y  ioleresl  in  tke  peee>vefj  in  tkie  8«t,  tmf 
llm  aetite  »  for  dmnaMe  reealtaig  firom  a  Wefteh  el  eop»» 
wnt  prkr  to  A»  SherMT'e  sele. 

8.  The  olgeetioB  %o  die  intr^etaeii  of  the  deed*  of  Ml* 
Jnlj,  1867,  on  tlie  ground  of  ^erepuioT,  was  not  weB.  ee«K 
nderad  ky  otnosri.  Yma  Leonard  u  caUed  in  Ike  firet,  km 
(me  plaee,  trottee  of  the  Howard  Mannfaotomg  Conpaa j^ 
tod  in  die  same  deed,  in  another  place,  tnielee  Si  the  8te«4 
hdden  of  tfpe  Hownrd  Mannfactoring  Oompapy,  which  ehowa* 
dttt  the  eaiae  Company  was  referred  to  and  intended  in  botlf 
Mses,  ead  if  there  was  an  apparent  dieeiepaney,  it  explaint 
iHelf;  itcertainly  did  not  vitiate  the  deed.  Beaidee,  Vaa 
Leooard  held  the  legal  title  in  any  erent. 

We  ondefvtood  die  eonneel  for  plaintiff  m  error,  aa  not 
iuistiig  iqion  the  ohjeetion  to  tbene  dead^  fcr  the  want  off 
•n  order  to  show  that  the  persons  who  signed  the  deed»  weiw 
aatkerised  to  make  them,  ae  no  plea  of  lesn  est  faetwn  had 
bees  iled,  putting  that  fact  in  issue. 

Tlie  remaittiofl;  objeetk>ns  to  the  evidenoe--snd  they  are 
umermn,  lor  I  oelioTe  everything  was  olgeeted  to  by  defend^ 
at'e  eomsel,  even  to  testimony  ofered  by  themselve»**«rer 
avolved  in  the  ntUngs  of  die  Court  in  his  eharge  to  the  Jnr^« 
ud  nay  be  all  considered  tocher.  The  same  may  be  saia 
tf  tW  pointa  of  error  eoeeplaaned  of  by  die  Howard  Mati»* 
bctoring  Cenpm^  in  the  cross  bill  of  exoeptiena  brought  npr 
bytbem. 

Ibe  breaohea  assigned  by  the  plaintiff  in  the  Coast  belowv 
Bi  his  deelamtion,  wers*-> 

Itt.  That  the  Water  Let  Company  did  not  bhmt  and  blow 
tot  Ae  race,  or  waste-way,  (^qpeaite  to  lots  18,  14  and  16| 
tethe  uidth  of  sixtT  feet,  and  ts  the  thendepdi  of  the  race** 
«ay  opposite  to  each  or  any  of  the  other  lota,  as  by  the  cofwif 
Mats  they  were  hound  to  do. 

21  That  the  said  Compmiy  did  not  inish  all  the  eyea  ni 

tdd  esnal,  or  reservoir,  in  sueh  manner  as  to  ihmish  and 

Atttsia  in  said  canal  water  in  sufieient  nuantity  to  pre^ 

Ibe  naefaineiy  placed  and  erected  on  said  lot  11  by  the  plsMP* 

I  tff  by  reason*  whereof  damage  nsnbed^ 

Ihsta was amdi' djionanion  astowhnt  wia  4he.trua 
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struotiMi  of  the  eovenant  ia  that  part  on  irhkii  the  seeoai 
l^adi  is  aseigned. 

.  4.  We  think  the  true  interpretation  it^  that  if  the  e$sak 
was  cempleted^  and  the  eyes,  or  gates,  at  the  Bientk  ef  tlM 
OMial  were  so  finished  or  oonstraeted  as  to  penmt  the  wsler 
from  the  river  to  flow  freely  and  widiont  intermptioB  i»t» 
the  canal,  and  the  balaaee  of  the  eyes  so  finished  as  Is  pie- 
iFent  the  escape  of  the  water  from  the  canal,  except  as  ia* 
tended  it  should,  and  the  race,  or  waste- way,  was  blasted  out 
-<^all  of  which  the  Water  Lot  Oompany  oev^ianted  they 
.would  do^-'-ezoept  as  to  blasting  oat  the  race,  or  waste^wsy, 
apposite  to  lots  11  and  12,  whiw  the  Howard  Manafiftctarisff 
Company  coTeaanted  they  would  do,  thst^  Umu,  the  esau 
would  furnish  and  contain  sufficient  water  to  propel  the  ma* 
ohinery,  &c.  There  was  no  covenant  against  great  drcight 
or  unusual  and  eicessive  low  stages  of  the  water  in  the  river. 

•  The  whole  of  the  questions  made  upon  the  pisadingi  othor 
MMi.what  I  have^disposed  of,  the  evideaee  and  the  ehsige 
and  rsfimd  to  charge  by  the  Gourtt,  may  be  redaeed  te  two^ 
fl>r  to  that  were  tuy  narrowed  in  the  argnmeal,  and  they 


'  Ist.  Wtfs  it  necessary  for  the  jriaintiff  to  aver  and  prove 
that  they  had  perfored  their  part  of  the  coveaattto ;  tkM  iS| 
la  blast  and  blow  out  the  race,  or  waste-way,  oppottila  Is  kla 
11  a^  12  before  they  oould  recover  against  the  dafeadanta 
fl>r  their  hreaches  of  the  covenants  by  them  ? 

•  ; 2d.  What  is  the  measure  of  damages  for  the  iajariesaas- 
la«Md  by  plaintiff  in  consequence  of  the  breaehes  ? 

5.  Upon  the  first  question  we  had  great  difficulty ;  in  fiad, 
ware  so  unfortunate  as  at  last  not  to  be  able  to  agree  iKpon 
it    The  whole  difficulty  lies  in  that  knotty  questiea^  Whathnr 
the  coirenaAts  aare  dependent  or  independent  ?    If  they  are 
dependent;  that  is,  if  each  depends  on  die  other^  the  finliBa 
e£the  one  annuls  and  destroys  the  other.    Now,  tha  proef 
hare  is,  tiiat  it  would  not  benefit  the  plaintiff  to  Uast  ami  ^ 
raoe*way  opposite  lots  IS,  14  and  16,  unless  the 
apposite  lot  12  was  also  blasted  out,  for  their  m 
'to  lot  11,  whifdi  is  above  all  of  them,  and  the  waste  • 
Irould  be  equally  poured  on  their  whMl  bmn  the  oi 
opposite  lot  12,  as  that  of  18,  14  or  16,  or  viee  we  am      U 
there  was  nothing  between  these  parties;  that  i%  if  thca 
aaihiagAtheagseeBMater4eed  bv^^dds  pasiaftW 


UAGO^i  JUNE  TI^M,  18W. 


Sf9 


'Hm  Water  Loi  Compafijr  mt.  Iteonaidt 


QADt,  I  sIioBld  say  the  cotenants  veve  coneurrent  To  di^i 
termine  what  is  a  proper  coostruotion,  has  alwajs  been  an 
extremely  vexed  qaeation  with  the  Ooarls.  I  will,  as  farieflT' 
as  possible,  state  soae  of  the  rules  that  bear  on  the  pointy 
that  Ooorts  have  laid  down  to  detennine  whether  the  co/99^ 
Rftats  are  dependent  or  independent: 

*^When  the  i^reements  go  to  the  whole  of  the  constdera^ 
tioD,  on  both  sides,  the  conditions  are  dependent,  and  one  oC 
fkem  is  a  condition  precedent  to  the  other.  If  the  agreementa 
go  to  a  part  only  of  the  consideration  on  both  sides,  and  a 
breach -may  be  paid  for  in  damages,  the  promises  are  so  far 
ifidependent."  Far.  on  Oon.,  2  vol,  189.  "Or  if  this  de« 
pendenee  is  not  mutual,  but  one  of  them  rests  upon  the  t^het- 
W  a  dependence  which  is  not  equally  shared  by  the  other ; 
it  tkat  contract  upon  which  this  dependence  rests,  is  broken; 
iod  defeated,  the  other,  by  reason  of  its  dependence,  it 
aDnuUed  and  destroyed  also."  "But  they  may  be  wholly 
iadepeodeiit,  although  relating  to  the  same  subject,  and  made 
by  the  same  parties,  and  included  in  the  same  instrument. 
m  that  ease,  they  are  two  separate  contracts.  Each  party 
nmst,  dben,  perform  what  he  undertakes,  without  reference 
to  the  discharge  of  his  obligation  by  the  other  party.  And 
eaeh  party  may  have  his  action  against  the  other  for  the 
ooo-performance  of  his  agreement,  whether  he  hfts  performed 
Us  own  or  not."  The  mutual  covenants  must  go  to  the 
whole  consideration  on  both  sides,  when  the  one  is  prece* 
dent  to  the  other,  but  when  they  go  to  a  part  only,  and  w 
breach  may  be  paid  for  in  damages,  the  covenants  are  inde* 
pendent.  The  leading  case  on  this  point,  is  of  Boon  v$,  Hyre^ 
1 S.  Blk^j  278.  The  plaintiff  in  that  case  conveyed  to  tho. 
defendaskt  the  Squiiy  of  redemption  of  a  plautati<m  in  th* 
West  Indies,  together  with  the  stock  of  negroes  upon  it,  in 
eoDsider'iktion  of  ^£500  and  an  annuity  of  £160  per  annumi 
for  life,  and  covenanted  that  he  had  good  title  to  the  planta^ 
tion,  was  lawfully  possessed  of  the  negroes,  and  that  the  de« 
feudant  should  quietly  enjoy.  The  defmdant  covenanted 
tkst  the  plaint^  weU  and  truly  performing  all  and  everything^ 
^  kie  part  to  be  performed,  he,  the  defendant,  would  pay  the 
annuity^  The  action  was  brought  (br  the  non-payment  ofi 
the  annuity.  Plea :  That  the  plaintiff  was  not,  at  the  time- 
of  making  the  deed,  legally  possessed  of  the  negroea,  and 
se  had  apt  afjaad  tide  to  convey.    Qaneral  demnrrer  to  .th^ 
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gtea— Lord  MAmFTBU) :   ^^  The  difttiiMti(m  is  very  tlmh 
when  mutaal  covenants  go  to  the  whole  of  the  eonsiderttioi 
on  both  sides,  they  are  mutnal  condtiionSf  the  one  preoedenl 
to  the  other ;  but  when  they  go  onlr  to  a  fwrt,  whmi  a  bretck 
flMT  be  paid  for  in  damages,  then  the  defendant  hasaremwijr 
on  nis  covenant,  and  shall  not  plead  it  aa  a  o<mditi<Hi  preoe* 
dent.    If  this  plea  be  allowed,  any  one  negro  not  being  the 
property  of  the  plaintiff  woald  bar  the  action/ '     ^^  So,  when 
it  was  agreed  between  C.  and  D.  that  in  coasideratioii  of 
M600  C*  should  teach  D.  the  art  of  bleaching  materiab  for 
making  paper,  and  permit  him,  during  the  cootinnance  ot  s 
patent,  whidi  G.  had  obtained  for  that  purpose,  to  bksdi 
materials  aocordinff  to  the  specification^  and  0.,  in  oonsite^ 
ation  of  tike  sum  of  iB250  paid,  and  the  fiirther  sum  of  <£2M 
to  be  paid  by  D.  to  him,  covenanted  that  he  wooU,  with  sB 
possible  expedition,  teach  D.  the  method  of  blea€4iii|;  s«eh 
materials,  and  D.  covenanted  that  he  woidd,  on  orbeCoie  te 
Mth  February,  17d4,  or  sooner,  in  case  0.  shonM.  befoiu 
that  time  have  taught  him  the  art  of  bleaching  audi  mata- 
rials,  pay  to  C.  the  further  sum  of  iS250.    In  oovrasal  by 
0.  against  D.,  the  breach  assigned  was  the  non*b^fment  df 
IIm  £250.     Demurrer:  That  it  was  not  averred  4al  C.  bed 
Mt  taught  D.  the  method  of  bleaching  such  materiab ;  hut 
ik  was  hdd  b^  the  CoWt  that  the  wIMe  oensideraiiou  uf  ^ 
agreement  being  that  C.  shonU  mnutil  D.  to  hhmeh  nudmiml$f 
m  well  as  tewh  him  the  method  of  doing  it^  the  ciovenawt  by 
0.  to  teach  was  but  part  of  the  eonmderation  for  a  breaahl 
which  D.  might  recover  a  recompense  in  damages,  aatd  G, 
having  in  part  executed  his  agreement  by  transferring  to  Jk 
a  right  to  exercise  a  patent,  he  on^t  not  to  heep 
without  puying  the  remainder  of  the  coasiderationf 
he  may  have  sustained  soom  damage  by  D.'s  aot  Ibamift 
{ftstraeted  him^  and  tiie  demurrer  was  overruled.     OmmmAm 
m.  Jm$9,  6  T.B.,  570;  iShwer  ut.  ffordois  8  Jf.  ^  S^^m^ 
BUeUe  If  AiJdn9Qn  10  JfoK,  2»5;    iToiieodt  m.   Mm 
JMI,  666.     See  also  note  a,  2  Par.  an  Om.^    41^ 
eases  oited.    See  also  note  by  IFtJfiaine  to  Pmh^m  urn.  CMli 
1  iSSsfidsrs^   819.      In  this  note,  irtiich  is  a  ^tny 
ute  one,  nearly  all  the  BngliA  authoritiee  on  tha  and  ^ 
eolleoted  and  dted,  and  they  are  very  numetous  ;  %y 
iminatioa  of  which  it  will  be  aeen  that  theru  are    ** 
if  mutual  oovMaMi  that  are  ooaeurrsnt   and 
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TIm J  sr»'-*ltt.  When  two  «0t»  ■»  to  b«  done  aA 
Ifttne  /  2d.  WhMi  they  go  to  tke  whole  conrideratton ;  Sd. 
When  m  day  is  appoiBtM  for  the  p»jnieiit  of  money,  &o^ 
and  the  day  is  to  happen  mJUr  the  thing  which  is  the  oo»> 
aid^'alion  of  the  money,  ko. 

The  eases  of  mutual  covenants  th«t  are  independent^  are  «f 
tiro  kinds :  one  I  hare  named,  and  the  other  is,  if  a  d^  he 
appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act  or  thing,  and  the  day  i$  to  hnppeny  or  ma^  hap- 
pen bef&re  the  thing  which  is  the  consideration  of  the  monef 
or  otker  thing  is  to  be  performed. 

Now,  let  OS  compare  this  case  with  these  mles,  and  see  to 
whidi^claas  it  belongs:  There  is  nothing  in  the  acreement 
reqoiring  the  two  acts,  which  are  of  the  same  kind,  in  the 
one  ease,  to  be  done  at  the  same  time ;  there  is  no  depend^ 
•Bce  npon  each  other  in  that  respect.  The  thing  to  be  done 
hj  the  defendant  maif  as  well  happen  before  the  thing  to  be 
dbae  by  the  plaintiff  s«  not;  there  »  no  dependenee  there^ 
The  wintaal  eorenants  to  be  performed,  whion  form  the  sub- 
j#et  of  controversy,  do  not  go  to  the  whole  consideration  of 
dbe  oovenant,  bnt  to  a  very  small  part  of  the  same.  Thaw 
10,  therefore,  no  dependence  in  any  one  of  the  three  respects; 
but  tliey  fall  directly  within  each  of  the  two  classes  of  inda» 
MB^nt  eorenants.  They  are,  too,  widiin  the  reason  of  in- 
aepandent,  rather  than  of  dependent  coTenants.  There  is 
no  eqnnlity  in  the  damage  sustained  by  the  plaintiff  and  de- 
fendant, which  is  a  thing  greatly  looked  to,  and  a  very  co(k 
trolling  one,  and,  in  my  opinion,  it  is  the  truest  test  of  all 
otkera.  For  instance,  the  damage  sustained  by  the  defmd** 
ant  in  the  action  is  only  the  cot^t  of  blasting  out  the  race- 
way opposite  lot  12,  while  the  damage  to  the  plaintiff  is  tl^ 
aasp|ension  of  one->third  part  of  bis  machinery  for  a  Ions  spaoe 
of  time,  and  a  total  suspension  of  all  his  machinery  for  ser* 
eml  months.  Besides,  there  is  another  breach  of  the  cove- 
namt  by  the  defendant,  which  forms  a  Terr  serious  ground  of 
eonplMnt,  and  that  is  the  failure  to  so  nuish  the  gates,  or 
•j««,  as  they  are  called  in  the  corenant,  at  the  mouth  of  the 
oniial,  that  the  water  could  flow  freely  into  the  canal  and 
witlmnt  interruption.  These  openings  were  not  only  not  pro- 
perly conatrueted,  bnt  there  were  ro«s  in  the  month  of  the 

mI  obstructing  the  passage  of  the  water. 

l!he  most  serious  dnncolty  ie  one  that  is  not  readied  by 
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WBf  of  tfai*  nrim  of  cooslnictioa  (h«t  I  hii^e  nlMtMnod,  or 
jkhat  is  known  to  the  books,  «o  far  as  I  have  boeni  able  to  ini, 
and  that  is  the  fact,  that  it  vould  hava  done  the  plaiatiff  Ao 
-good  to  have  bfaieted  out  the  wa»te«>waj  opposite  IS,  14  tnd 
15  until  it  was  blasted  out  opposite  12.     My  answer  to  il^ 
^however,  is  this :  That  it  was  unnooessar  j  for  the  plaintiff  to 
go  on  and  blast  out  the  waste-way  opposite  lot  12  uatil  hr 
•aw  that  it  would  avail  himself;  for  if  he  had  gone  oa  todp 
this  work,  it  would  have  increased  his  expenses  and  damages^ 
and  accomplished  nothing.     And  how  can  this  avail  the  df^ 
fendant  ?     He  has  committed  the  breaoh  of  his  covesaat  ia 
tiwo  ways,  both  of  which  damaged  the  plaintiff.    How  eaa  he 
isay  that  there  was  no  use  in  my  doing  this  work,  as  the 
f  iaiatiff  has  not  done  his  ?     The  work  to  be  done  by  the 
plaintiff  may  have  been  a  very  small  matter ;  it  was  oaly  oae- 
•third  of  what  defendant*  had  to  do.     But  whether  tlie  omi 
•tray  or  the  other ;  whether  my  answer  is  sacisfiMtory  or  not, 
the  authorities  I  have  referred  to  are  plain  and  clear,  that 
the  covenants  are  not  dependent,  but  ind^endent,  aadTer 
Ithe  respective  breaches  action  will  lie  by  each,  and  that  rea- 
son k  unanswerable*     And  for  that  reason,  wo  hold  that  the 
;Coiirt  below  was  right  in  ruling,  that  the  plaintiff  need  not 
•aver  and  prove  performance  of  the  condition  on  his  part  lo 
be  performed  in  order  to  entitle  him  to  maintain  his  adioa 
lor  the  breaches  of  the  defendants. 

>   Neither  party  was*  satisfied  with  the  rule  of  damagss  laid 
down  by  the  Court.    The  defendant  insisted  that  if  theplMh 
;(iff  waa  entitled  to  recover  anything  at  all,  it  was  only  wl 
would  have  been  the  cost  of  blastingi  or  blowing  out  the 
way  finishine  gates  at  the  mouth  of  the  canal,  for  the 
passage  of  the  water,  according  to  his  contract ;    that  like 
plaintiff  had  the  right  to  go  upon  the  premises  and  Ao  dir 
work  himself,  and  so  prevent  such  disasters  U>  himsdi^ 
it  was  his  own  wilful  neglect  not  do  so. 
'\    The  plaintiff,  on  the  other  hand,  insists  that  he  had  a 
to  recover,  not  only  all  that  ho  actually  lost  by  the 
the  defendant  to  perform  his  contract,  but  all  thai  ho 
have  made  had  he  been  able  to  employ  all  bis  aitclii^HB  :| 
that  is,  that  he  was  entitled  to  recover  the  profits  Iw^SLc 
or  could  have  made  from  the  use  of  all  his  maehinaig^  *^_i 
which  he  was  prevented  bv  the  failure  oi  defendaal  tm^ 
i^th  faiB  oontract.    For  this  purpose  he  offered  |Hra^ 


abo,  theJoM  of  copadity  by  tlM  waot  of  a  sufioimt  kead  «f 
water,  Ihe  daily  Loss  soataiaed  in  tlie  prifito  ndiich'  th«^ 
would  have  derived  from  the  employment  of  all  the  ai^ 
ehinery^  and  the  vahie  of  1^  maehinery  witk  a  fall  head  of 
water,  and  its  value  with  ancfa  a  head  of  irater  as  extstad.    » 

6.  The  Court  rejeeaed  both,  holding  that  neitheor  waa  tlia 
true  maaaave  of  damages  to  be  recovered^  bnt  that  tliepkiia* 
tiff  was  entitled  to  recover  the  actual  damage  auatataed,  aa^ 
that,  in  tUs  ease,  iras  the  interest  on  the  vajue  of  his  invests 
laei^  fR  such  part  thereof  as  he  eoold  not  employ  on  aooaoM 
of  the  &ilure  of  defendant,  for  the  time  that*  anon  part  or  thb 
whole  could  not  be  so  employed ;  for  instande,  if  the  whala 
machinery  was  idle  in  consequence,  then  the  planitiiF  ooaU 
raoover  interest  on  the  whole  investmoit;  if  there  was  only 
a  part  of  the  machinery  in  a^ion  for  th«  want  of  watcr^  thavi 
interest  on  that  portion  of  the  investment. 

We  think  the  Court  adopted  the  only  safe  and  certain  rule 
of  damaees  that  would  fit  the  case,  xhe  rule  is  in  accord* 
aoce  wita  that  laid  down  by  this  Court  in  Coweta  Falls  Man^ 
ufaeturing  Company  v$.  Rogers,  19  (?a.,  416.  What  the 
profits  might  have  been,  had  the  plaintiff  been  able  to  em*> 
ploy  the  whole  of  his  machinery  all  the  time,  was  a  matter 
purely  of  speculation,  depending  on  the  demand,  sales,  oosts, 
ic,  and  was  properly  rejected. 

The  profits  that  are  recoverable,  are  such  as  arc^the  innqie* 
thate  fruit  of  the  contract,  and  are  independent  of  any  col- 
lateral engagement  or  enterprise  entered  into  in  expectation 
of  lie  principal  contract.  2  Par.  on  Contract,  461.  Such 
waa  the  effect  of  the  decision  in  Masterton  vs.  Mayor  of 
Brooklyn^  7  StUy  61,  and  other  cases  to  which  we  have  re- 
ferred* To  give  a  familiar  instance :  If  one  agrees  to  de« 
liver  a  quantity  of  bacon  at  a  given  day  and  place  for  a  spe* 
cified  price,  and  fails,  then,  whatever  profit  there  is  in  the 
transaction  at  the  time  when  the  contract  is  to  be  performed, 
ia  the  meiMure  of  damages.  That  there  may  be  found  esses 
10  conflict  with  this  holding,  I  do  not  doubt ;  but  the  rale 
onee  laid  down  by  this  Coui  t,  must  be  adhered  to. 

7.  Neither  was  the  cost  of  blasting  out  the  race,  or  waste- 
Way,  any  ertterion  for  a  measure  of  the  damages.  The  race, 
ar  waste-way,  opposite  to  lots  13,  14  and  16  belonged  to  the 
Mendant,  and  the  plaintiff  bad  no  right  or  permissiou  t\a 
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'ibetn  •  trflipMi  on  fats  purt,  ta  whiefa  the  Law  will  notexpoie 
Ifim  to  proteot  the  (kfencUnt  firooi  tht  perfinrmaiioi  of  tUi 
WBtmet. 

;  8.  We  ttre  iBdooed  to  tkbk  tkut  ifae  Ooai%  fai  faU  okiige 
to  the  Jwfjy  eonsidered  the  defendmat  es  having  eorenaatil 
egaiMt  low  water  ia  the  rirer,  or  mther*  thai  hio  ttnderUlHag 
waa  to  fitmidi  the  plaintiff  with  saSeieaey  of  waltr  to  pn^ 
|mI  hia  laaohiaerjr  an  all  ereatt.  If  ao,  A0  Coon  emd,  aa 
aordiQff  to  onr  eoattruetion  of  the  oovenanta»  aa  alieady  ei- 
Blamed ;  bat  aa  the  proof  was  Terr  dear,  that  thtm  aodi 
•hare  been  safleient  water  to  ma  the  maehlnery  at  dl  tioM 
Awing  the  iotal  and  partial  •aspension,  had  the  raoe^vif 
keen  Uaated  eat»  and  the  obetraotions  in  the  noath  of  m 
mtm\  removed,  the  error  was  immaterial.  And  for  tkm 
eaaioaa,  we  affirm  the  jadgmeat« 
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8TR0ZIER  (next  fnead)  m.  HOWES,  HYATT  k  C^ 


1.  Ia  the  eiercise  of  the  juritdicttoa  ooofidcd  retpectivelf  to  cIm 
■nd  thOM  Courts  of  the  Untied  Sut#«»  (where  the  leuer  lim««  m« 
jurisdiction,)  it  is  plain,  that  neither  onn  btve  any  right  to  inleHMV 
Control  the  operttions  of  the  other.    It  ncoordingiy  hnn  beea  eeaM,  ti 
Btnte  Conrt  can  fssne  an  inJunotkNi  upon  nay  jud^rnieM  ia  n  Ooait  «f  titf 
United  Stnten,  Uie  laltar  havinf  na  exelaairr  amhority  ov«#  iu  mm  ji 

.  aienis  nnd  pfooaediags. 

In  Sqoitj,  from  Dougherty  Saperior  Coort« 
Jadge  HUUBK,  June  Term,  1860. 

Ann  £.  Nia,  bj  her  next  friend,  filed  her  biU  ta 

alleging,  among  other  thiols,  that  the  defendanta  m  «tv^ 
had  eanaed/./iit»  to  be  lerled  upon  eertain  pn»peiljf^  m^  %\ 
property  of  Samuel  H.  Mix,  wfaioh  belonged  to  Mm  «•  tn 
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tee  for  her,  under  and  by  rirtiie  of  s  marriage  aettlemeni,  4o. 
The  bill  prayed  for  an  injanotion  restraining  the  sale  of  said 
property,  which  was  accordingly  granted. 

Subsequently,  the  defendants  med  answers  exhibiting  the 
jL/(U.  referred  to  in  the  bill,  as  havine  been  levied  on  the 
property  in  question;  when  it  appeareathat  Btidfi.foi.y  be* 
ing  two  in  number,  issued  out  of  the  Sixth  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Georgia,  upon 
jadgments  therein  obtained.  It  also  appeared  by  said  an- 
dwers,  that  the  plaintiffs  therein  resided  out  of  said  State. 

On  the  coming  in  of  the  answers  showing  these  facts, 
counsel  for  defendants  moved  to  dismiss  said  bill  for  want  of 
jurisdiction.  Which  motion  the  Court  granted  on  that  ground, 
and  counsel  for  complainant  excepted. 

Strozier,  for  plaintiff  in  error. 

HiNBS  &  HoBBS,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinioa. 

The  only  question  in  this  case  is,  Can  the  State  Courts  re- 
strain, by  process  of  injunction,  executions  issuing  from  the 
Circuit  Court  of  the  United  States  ?  And  this  doctrine  i$ 
too  well  settled  to  admit  of  doubt. 

Mr.  Justice  Story  says :  '^  In  the  exercise  of  the  jurisdic* 
tioQ  confided  respectively  to  the  State  Courts  and  those  Courta 
of  the  United  States,  (where  the  latter  have  not  appellate 
jorisdiction,)  it  is  plain,  that  neither  can  have  any  right  to 
interfere  with  or  control  the  operations  of  the  other.  It  hae 
accordingly  been  settled,  that  no  State  Court  can  issue  an  in- 
junction upon  any  judgment  in  a  Court  .of  the  United  States, 
the  latter  having  an  exclusive  authority  over  its  own  udg* 
ments  and  proceedings."  3  Storv/'i  Com.  on  the  Conititutumj 
Me.  1751,  citing  McKinn  V9.  Bookisy  7  Cranch.y  279;  1 
Kent' 9  Com,,  Ed.  19,  p.  382  to  387  ;  2J  Ed.,  409  to  412. 

Ard  again,  in  section  1752:  ^^Mo  State  Legislature  or 
State  Court  can  have  the  slightest  right  ta  interfere ;  and 
congress  are  not  even  capable  of  delegating  the  right  to 
them.'* 

On  the  other  hand,  the  National  Courts  have  no  authority 
(in  cases  not  within  the  appellate  jurisdiction  of  the  United 
ittates)  to  iasue  iiyiinetiana  to  judgments  in  the  State  Courta 
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or  in  any  other  manner  to  interfere  with  their  junaffielKm  ot 
jNToceedings.  8  Story' s^  Cam.  on  Con.^  see.  1758;  Digfivi, 
WalcoU^  4  Chranchj  178  ;  1  Kenl's  Com.,  wc.  15,  p.  MV 
(2(i  J^rf-,  821 ;)  JSx  parte  Cabrera,  1  Wash.,  G.  0.  Rep., 
282;  1  Kent' 9,  Com.,  see.  19,  p.  886  {2d  Ei.  411,  412;^  8 
Wh€atonyi^ 

'  And  this  is  indispensably  necessary  to  avoid  colluion  b^ 
tween  the  two  governments. 

If  this  be  a  proper  case  for  an  injunction,  application  ctf 
be  made  to  the  Circuit  Gourut  of  the  United  States  where  tk 
judgments  were  obtained  and  from  which  the  execntioiu 
issued.  If  an  ordinary  case,  trespass  or  trover  cm  m 
brought. 


Hi 


HABGROVES,  Executor,  vs.  CHAMBERS,  a  eL 

The  fourth  rale  of  the  sixth  seciioa  of  the  chaner  of  the  Ptoeicrt'  &  ^^\ 
ehaniea*  Bank  of  Golambus  provides^  that  the  total  »isoa«ia  ^  iU  dMxs«t»' 
at  no  tiipe  exeeed  three  times  the  anouot  of  the  capital  atock  actoafiy  P^ 

.  in  over  and  ahoTO  the  specie  actually  deposited  ia  ita  vaults  for  sa^*^ 
lAg.  In  ease  of  excess,  the  Directors  were  made  peraooally  limbk  ^  ^ 
same.  On  the  27th  January,  1842,  and  23d  February.  1S42,  the  Bank  i«8^ 
to  George  Hain^roves  two  certificates  of  deposit,  payable  lo  his  oi^<^^^^ 
certificates,  with  interest  from  date.  The  defendanta  are  the  ooly  s«rrit\ 
of  the  then  seven  Pirectora :  five  are  dead,  four  of  chein  haviafc  f«|Nvr* 
ffvet  with  estates  in  the  jnrisdtction  of  the  Court,  mnd  who  coald  be  j<^^ 
in  the  svit.  On  the  12th  June,  1843,  a  jud^^ment  of  IbrfeHtire  and  disselvt^ 
•aid  corporation  waa  rendered  by  the  Superior  6ous%  oC  Huacc^ee  cu« 
vpon  proceeding  tastitttted  for  that  purpose,  aod  diff«cted  byAct«of 
Legislature  of  1840  and  1812.  By  the  Acts,  the  judipaeot  waa  to  itt\* 
dissolution  for  all  purposes  except  the  right  to  collect  and  pay  its  deh: 
sell  and  convey  its  real  and  personal  estate  ,*  the  iudflpmeat  coaiaiacd  ae 
saving.  On  the  26th  May,  1843;  the  Bank  assigned  all  ita  property  aad  J 
of  every  kind  to  R.  B.  A^  to  pay  debts,  dec.  The  X^c^Mmmw^  ia  DerJ 
1843,  puMd  diiothet  4<M|  reiittftg  lliitrtlie  4g«re««  ^f.  fcitJUiii  Vm 
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reedewd  "  a«  provided  f>r  and  coaieai|]lated  bj^said  Autu,'*  «m1  Mtfigvment 
made,  wbicH  v**  >vy  that  A«t  ckeclored  to  Jw  vaiid ;  ibe  atMbs  of  tbo  Bank, 
from  >efl«ct  or  w»at«  of  mvngo^j  w^ere  lo«t.  13y  tba  term»  of  tbe  char- 
ter, the  corponilipii  was  to  ooiuiaue  until  tbe  Ist  of  January,  1857.  Suit  wa« 
bnmgbt  i^iiisl  tbo  defenUautf ,  aa  Directors,  for  the  amount  of  the  two  cer- 
lificates  of  deposits  :  Ilfid — 

U  That  the  plaintifi*  was  not  bound  to  join  the  representatives  of  tbe  <!ecease<f 
Pireciors  in  the  action  against  the  snrvivor.  atthougrb  under  the  Act  of  181S^ 
he  might  do  so.  - 

*?.  That  the  certificatee  of  deposflea  were  not  obnoxious  to  Ibe  Act  of  Uecera 
b«r26th,  1897,  **to  restrain,  pruvent  and  make  penal  the  paying  away,  &c.^ 
any  bank  bill,  ftc,  inteaded  and  for  circuUtion,  Jcc,  as  paper  money,  having 
ioflgar  tine  tban  tbree  days  to  ran  afler  its  date  before  redeemable,  dsc, 
payable  otharwise  tban  in  gold  and  silver." 

X  That  tbeae  cartiflcates  are  such  debts  as  are  within  the  meaning  of  the  foartb 
rule  of  Iba  sixth  taction,  for  the  excess  ol  which  Directors  are  liable.  ' 

I  That  the  lots  of  tbe  assets  of  the  Bank  in  tbo  hands  of  tbe  aasignaa,  and* 
from  the  neglect  or  waste  of  the  assignee,  did  not  relieve  tbe  Diraatart  from 
their  liability,  but  was  tba  loss  of  fba  corporation. 

-f.  That  the  liabOtly  of  tbe  Directors  for  these  debts  was  a  statutory  liability, 
and  not  barred  by  time  until  after  twenty  years. 

4.  That  tbe  judgiQantof  fi>rfeiture  did  not  extinguish  tbe  liability  of  the  Direc- 
tors. 

"i'  That  rights  aequired  under  a  temporary  Statute  are  permanent  and  coa 
tiaoa,  notwiibstanding  the  expiration  of  the  law  under  wHicfa  tbay  were 
acquired,  and  that  the  liability  of  tbe  Directors  continued.  , 

^.  That  the  debts  of  the  Bank  wens  not  eitinguisbed  by  Iba  expiration  of  the 
charter,  nor  tbe  liability  of  tbeae  Direclom. 

0.  That  the  liability  of  tbe  Directors  would  not  be  affected,  evea  if  tbe  debt 
wnt  extingoisbed  as  to  the  Bonk. 

10.  That  the  deed  of  aasignmeiil  and  saving  in  the  Acts  of  1*842  and  1843' 
woald  have  saved  the  debts  and  liabilities  from  extinguishment  or  destruc* 
tiefl.avea  if  that  rule  was  in  force. 

Debt,  from  Muscogee  county.  Tried  before  JnAge  Woft*. 
uu.,  May  Term,  1859. 

George  Hargrorets,  as  executor  of  George  Hargroves,  do* 
ceased,  brought  bis  action  of  debt  against  the  defendants  id 
error,  as  the  only  surviving  Directors  of  tbe  Planters*  k  Me* 
chanics'  Bank  of  Columbus,  to  recover  of  them  the  sum  of 
(4,400  25^  besides  interest,  deposited  by  deceased  in  his  life* 
time  in  said  Bank,  and  which  the  defendants  were  liable  to 
pay,  as  iras  alleged,,  on  acooMAt  of  their  violation  of  the  char* 
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ter  of  said  Bank,  hi  this:  tbiit  at  tb«  time  of  wi  iKf»\^ 
the  debtfl  which  eaid  Bank  then  oWed  by  bond,  note,  bill  or 
other  securities  exceeded  three  times  the  amotmi  o(  its  ctfi* 
tal  btock  actually  paid  in  specie  over  and  above  tke  wwHiit 
of  specie  actually  deposited  in  the  vaults  of  said  Bwk  (or 
safe-keeping. 

The  case  was*  tried  on  the  following  agreed  state  of  ficts: 
It  is  admitted  that  George  Hargroves  is  the  execotor  of 
George  Hargroves,  sen.,  deceased ;  that  at  the  data  of  the 
certificates  sued  on,  George  Hargroves,  deceased,  depoivw 
in  said  Baok  the  amounts  of  money  therein  epeoifiei  »m 
said  Bank,  by  its  then  President  and  Caahier,  gave  Vimm 
cerlificat(«  sued  on ;  thnt  on  the  2d  day  of  June,  1842,  pay- 
ment of  them  was  demanded  of,  and  refused  by,  said  Bank,  iw 
that  the  Bank  was  sued  on  then  by  said  Hargrovps,  dceciae^ 
to  the  July  Term,  1842,  of  the  Inferior  Court  of  said  coivBtj[, 
and  judgment  thereon  rendered  against  the  Bank;  at  «« 
December  Term,  1842,  execution  issued  thereon,  returned  to 
the  July  Term,  1848,   -no  property  ^  ,^»»*^  **  j'*^^?",^ 
issuinir  said  certificates.  Chambers,  Banks,  A.  H.  mtnen. 
W  B  Ector,  J.  a  Watson,  Daniel  McDougald  andTboma^ 
Berry  were  the  Directors  of  »aid  Bank,  and  that  at  the  tuw 
of  bringing  this  suit,  they  were  all  dead  »>«*  ,p^»«^^  ^JJ 
Banks,  and  that  Fluellen,  Ector,  McDougald  and  Wa^t 
had  representatives  and  estates  in  the  county  of  Muw^ 
but  Berry  had  no  representative  in  this  SUte ;  that morctbM 
twelve  months  from  the  grant  of  their  letters  elapsed  bew^ 
suit  brougb\;  that  at  the  date  of  said  certifieates  of  de"^ 
its  there  was  an  excess  of  issue  within   tli€  Hnea&ingol 
fourth  rule  of  the  charter  of  said  Bank  BuflScient  U)  cover 
amount  of  plaintiff's  demand ;  that  in  1843,  a  judgmeikV^ 
rendered  in  the  Superior  Court  of  said  ooanty  forfeitjag  t 
charter  of  said  Bank,  but  that  no  execution  or  other  ?r> 
has  ever  been  sued  out  to  execute  said  judgment,  unless 
Legislatures  of  1840-'l-'2-*8  shall  bo    conatnied   bv  t 
Court  to  be  such  process,  or  to  waive  tho  neoesaity  of  J 
other  execution  of  said  judgment,  if  any   aach  process 

It  IS  also  admitted  that  before  this,  Robert  R  Akx 
was,  by  a  deed  of  said  Bank,  appointed   the  MaagMe 
assets,  and  took  possession  of  them ;  tlitat    thews  assets 
sttfleieat,  if  they  had  been  collected,  to  hawe  peid  tiie 
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f  the  Bank,  but  that  the?  were  not  collected,  and  the  debti 
rere  not  paid ;  that  the  deed  of  nssignment  was  executed  i»j 
Bourd  of  Directors,  who  succeeded  these  defendants  in  of- 
lee;  that  said  deed  waa  duly  recorded,  and  thut  the  aaaetit 
onveyed  in  9aid  deed  of  aasignment  could,  by  due  diligeoee 
^n  the  part  of  Robert  B.  Alexander,  have  been  realised 
ind  collected,  but  were  not  collected,  and  were  not  iipplied 
0  the  payment  of  plaintiff's  demand.  It  is  admitted  that 
aid  Alexander^  Hargroves,  sen.,  and  plaintiff  resided  in  the 
!ity  of  ColnmbuSy  Georgia,  and  that  said  Hargroves,  aen., 
ktiil  plaintiff  knew  of  said  deed  of  assignment  shortly  after 
is  execution,  and  that  they  did  not  prosecute  a  suit  to  sub* 
lectsaid  assets  so  oonreyed  to  the  payment  of  their  said 
;l&hD,  farther  tban  to  bring  the  suit  mentioned  abore  against 
the  Bank  and  take  the  steps  there  stated. 

It  is  farther  admitted  that  before  and  at  the  time  of  the 
commencement  of  this  suit,  the  assets  conveyed  by  said  deed 
of  asBisnment  were  barred  by  the  Statute  of  Limitations,  or 
otherwise  lost  or  wasted  by  the  assignee.  Abo,  that  the  Act 
of  incorporation,  and  all  the  Acta  of  the  Legislftture  bearinc 
upon  the  questions  presented  by  the  record  of  said  case,  and 
this  agreetDe6t,  be  considered  as  in  evidence,  if  noeessary. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  Jury, 
that  upon  the  facts  as  agreed  upon,  the  plaintiff  had  a  right 
to  recover.  The  ^ourt  refused  this  request,  but  did  charge, 
that  npon  the  facts,  the  plaintiff  could  not  recover,  and  the 
•'u7  found  for  defendant. 

To  which  charge  and  refusal  to  charge,  the  plaintiff's  coun- 
m1  then  and  there  excepted,  and  asigned  the  same  as  error. 

JOHRSON  &  Sloan,  for  plaintiff  in  error. 

Holt,  cmAra. 


%  <*e  ObtiW.— LtOK,  J.,  delivering  the  opinion. 

The  plaintiff  instituted  an  action  of  Debt  against  the  de* 
i^Qdants  for  the  recovery  of  the  amounts  due  ca  the  two  pa- 
pcra,  of  which  the  following  are  copies : 
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*'  Planters'  k  Mechanics'  Bank,  \ 
\'  Columbus,  Jan'y  27,  1842.     j 

^'George  Hargroves,  sen.,  has  en  deposit  in  this  Banl^ 
twenty-two  hundred  and  &hy  dollars,  which  will  be  paid  to 
his  oi^der,  on  this  certificate,  with  interest  from  date« 

"J.  C,  WATSON,  President 

^^M.  RoBEBTSON,  Cashier**' 

^^Planterb'  &  Mechanics*  Bank,  \ 
'•  CoLUMBUB,  Feb'j  23,  1842-     / 

*' $2,160  26. 

George  Hargroves,  Bsq.,  sen.,  has  on  deposit  in  this  Bink% 
twepty-one  hundred  and  fifty  -ffy  dollars,  payable  to  bb  or- 
der hereon,  with  legal  interest  from  date.  > 

"J.  C.  WATSON,  President 

^*M.  RoBKRTBON,  Gasbier/' 

The  plaintiff,  by  this  action,  sought  to  eharge  the  defend- 
andts  with  the  payments  of  these  debtB,  as  the  only  anrTiviag 
Dhreetors  of  the  Planters'  k  Mechanics'  Bank  of  Colombos, 
(who  were  such  Directors  at  the  time  these  certificates  wen 
issnedf)  on  the  ground,  that  the  indebtedness  of  the  Bank,  es 
evidenced  by  these  certificates,  at  the  time,  was  in  excesa  ^ 
three  times  the  amount  of  the  capital  stock  of  said  Bank  ac- 
tnally  paid  in,  over  and  above  the  amount  of  specie  actiiatt| 
deposited  in  the  vaults  for  safe-keeping. 

The  parties  went  to  trial  on  the  tollowing  agreed  stmiemeAt 
of  facts; 

"  Geo.  Hargroves,  Ex'r,  &c,,  ^ 

v9,  1  Debt,  &c.,  in  Muscogee  Sa- 

^^  James  M.  Chambers  and      j      perior  Court. 
'*  John  Banks.  J 


^*It  is  admitted,  in  the  above  case,  that  Ckorge 
is  the  executor  of  George  Hargroves,  decfased ;    tbat  lat  Ihi 
date  of  the  certificates  sued  on,  George  Hargroves^  di 
deposited  in  said  Bank  the  amount  of  money  theretn 


and  said  Bank,  by  its  then  President  and  Cashier,  m^t«  U| 
the  certificates  sued  on  ;  that  on  the  2d  day  of  Jum^  lo6 
payment  of  them  was  demanded  and  refused  by  the  Baal 
that  the  Bank  was  sued  on  them  bj  ftid  Hargrow^ea^  dcc^anc 
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d  Jul  J  Term,  1842,  of  the  InfMor  Oburt  of  Muecogee 
oantj ;  tbat  judgment  wae  rendered  on  them  against  the 
lanky  at  the  seopnd  Term,  1842|  of  said  Court;  execution 
sued  thereon,  and  dulj  returned  to  July  Term^  1858,  /  No 
iroperty.' 

'*■  It  ia  alao  admitted^  that  at  the  time  of  iflsuing  siud 
ertificalea,  Chambere,  Banks,  A.  H.  Flewellen,  W.  &.  Ec- 
or,  J.  C.  Wateon,  Daniel  McDongald  and  Thomas  Bury 
rere  the  Directors  of  said  Bank,  ana  that  at  the  time  of  the 
)rio£iog  of  this  suit  thej  were  all  dead  but  Chambers  and 
Banks,  and  that  then  Flewellen,  Ector,  McDougald  and  Wat- 
K)a  had  representati?ee  and  estates  in  the  Court  of  Musco- 
gee, but  Bury  had  no  representative  in  this  State,  and  that 
nore  than  twelve  nAontns  from  the  grant  of  their  letters 
(lapsed  before  suit  was  brought.  ^ 

''  It  is  admitted,  for  the  purposes  of  this  case,  that  at  the  date 
of  said  certificates  of  deposit  sued  on,  there  was  an  excess  of 
iflsue  within  the  meaning  of  the  fourth  rule  of  the  charter  of 
Mid  Bank  sufficient  to  cover  the  amount  of  plaintiff's  de- 
mand. 

^^It  is  further  admitted,  that  in  June,  1848,  a  judgment 
was  rendered  in  the  Superior  Court  of  said  county,  a  copy 
of  vhich  is  attached,  ftc,  but  that  no  execution  or  other 
process  has  ever  been  sued  out  to  execute  said  judgment,  un- 
less the  Acts  of  the  Legislature  of  184&-*41-'4^'48  shall 
be  construed  by  the  Court  to  be  such  process,  or  to  waive 
the  neceesity  of  any  other  execution  of  said  judgment,  if  any 
suck  process  was  necessary. 

"It  is  admitted  that,  before  this,  B.  B.  Alexander  was,  hr 
a  deed  of  said  Bank,  appointed  assignee  of  assets,  and  tooc 
p96seasioo  of  them  (a  copy  of  which  is  attached.) 

"^It  is  admitted,  that  these  assets  were  sufficient,  if  col* 
lected,  to  have  paid  the  debts  of  the  Bank,  but  that  they 
were  not  collected,  and  the  debts  were  not  paid.  , 

'*  It  is  further  admitted,  that  said  deed  of  assigntment  was 
c)(ieuted  Igr  a  Board  of  Directors,  who  sueceeded  these  de^ 
feodsats  in  office^  and  that  said  deed  was  duly  recorded,  and 
that  the  assets  conveyed  in  said  deed  of  assignment  could, 
b|  doe  dUigjSBte  on  the  part  of  R.  B.  Alexander,  haVe  been 
ruKzed  upon  and  collected,  but  that  they  were  not  collected 
ttd  were  not  applied  to  the  payment  of  plaintiff's  aemand, 

"Itis  ako  admitted  that  said  Alexander,  Hargroves,  sen., 
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i(n4  plaintiff  resided  in  the  citjr  of  Columbus,  Geotgk,  uA 
diat  said  Hargroves,  sen.,  and  plaintiff  knew  of  said  deed  of 
aasignment  shortly  after  its  execution,  and  that  they  did  Bot 
prosecute  a  suit  to  subject  said  assets  so  convejed  to  thepty- 
ment  of  their  said  claim,  further  than  to  bring  the  rait  meo- 
tioned  aboye,  versus  the  bank,  and  take  the  steps  there  frtsied. 

^*It  is  further  admitted,  that  before  and  at  the  time  6f  the 
commencement  of  this  suit,  the  assets  conrejed  by  the  saii 
deed  of  assignment  were  barred  by  the  Statute  of  Linili- 
tiona,  or  otherwise  lost  or  wasted  by  the  assignee. 

^^  It  is  further  agreed,  that  the  Act  of  incorporattoD,  sad 
all  the  Acts  of  the  Legislature  bearing  ppon  the  queil\<A 
presented  by  the  record  of  this  case,  and  this  agreement,  be 
CiHftidered  as  in  evidence,  if  necessary. 

^'  It  is  agreed  that  the  case  shall  be  submitted  to  the  Jtrrr 
on  the  above  statement  of  facts,  and  that  the  Court  ihiil 
Qiharge  the  Jury  upon  the  law  prising  thereon,  without  other 
pleas  or  pleadings. 

f*^  And  it  is  agreed  that  either  party  shall  have  the  right  to 
except  to  any  decision  of  the  Court,  and  have  the  same  re- 
viewed by  tiie  Supreme  Court;  and  it  is  also  agreed  that 
either  party  may  demur  to  the  declaration  or  pleas,  and  ex* 
eept  to  the  decision  of  the  Court  thereon. 

"HOLT;  JOHNSON  k  SLOAN. 


tt 


Upon  this  statement  of  facts,  the  Court  below  charged  tlie 
Jury,  that  the  defendants  were  not  liable.  To  wli\e\i  TU^a|i 
the  plaintiff  excepted,  and  brought  the  case  before  this  Court 
for  review. 

Besides  the  iacts  stated,  the  record  brought  up,  ineludee  i 
copy  of  the  proceedings  instituted  for  the  forfeiture  of  the 
oharter  of  the  Bank,  and  the  verdict  and  judgment  of  fov^ ' 
feiture  had  therein,  in  the  Superior  Court  of  lnu8co|{ee  oo» 
ty,  on  the  18th  day  of  June,  1843.    A  copy  of  die  dee^  oi| 
assignment  made  by  the  Bank  to  Robert  S.   Alexander  aa| 
the  26th  d«y  of  May,  184S,  and  a  schedule  of  die 
turned  over  to  the  assignee. 

The  suit  is  founded  on  the  4th  rule  of  the  6tli  aee^ea 
Ae  Bank  charter.  Prince  127,  in  these  words : 

^^  The  total  amount  of  debts  which  the  said  Mrpont 
shall  at  any  time  ewe,  whether  by  bond,  bill,  note  or  el 
aeeari^,  nail  not  exeeed  three  timee  the  %«ioumt  of  the] 
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e»pital  stocic  actnaltj  paid  in,  over  and  above  tbe  amotint  of 
specie  actually  deposited  in  the  vaults  for  safe-keeping.  In 
case  of  excess,  the  Directors  under  whose  administration  i€ 
shall  happen,  shall  be  liable  for  the  same  in  their  private  and 
individual  capacitiei^  and  may  be  sued  for  the  same  in  any 
Court  of  record  in  the  United  States,  by  any  creditor  of  the 
corporation,  any  condition,  covenant  or  agreement  to  the* 
contrary  notwithstanding;  but  this  shall  not  exempt  the  said 
oorporatioD,  or  the  lands,  tenements,  goods  and  chatceLs  of 
the  same  from  being  liable  for,  and  chargeable  with,  the  said  ' 
excess."  ' 

It  being  admitted  that  at  the  date  of  said  certificates  of ' ' 
deposites  sued  on, 'there  was  an  excess  of  issue,  within  t&'e 
meaning  of  the  fourth  rule  of  tbe  charter  of  said  Bank  sulB-' ' 
cient  to  cover  the  amount  of  the  plaintiff's  demand,  it  foMwe,  *" 
that  the  defendants  are  liable,  if  these  certificates  are  debts  ^ ' 
vithin  the  meaning  of  that  Act,  unless  they  are  relieved  froi> 
such  liability  by  some  fact  or  facts  included  in  the  state*  ' 
ment.  ! 

The  defendants  insist,  that  no  recovery  can  be  had  in  this  ' 
action  against  them — 

Ist,  Because  the  liability  of  the  Directors — if  liable  at  all  * 
—is  a  joint  liability,  and  that  all  that  are  in  life,  and  the  *- 
representatives  of  all  who  are  deceased,  that  can,  must  be  ' 
joined  in  the  suit^  and  that  four  of  the  persons  who  were  Di-  ' 
rectors  with  them,  and  who  are  dead,  have  representatives  ^ 
snd  estates  in  the  jurisdiction  of  the  Court,  who  can  be  joined  '. 
in  this  action  with  them,  and  as  they  are  not,  the  suit  must ' 

fail.      . 

2d.  That  the  certificates  of  deposit  being  payable  to  orde^' ' 
sad  bearing  interest  from  date,  are  void,  under  the  Act  of 
26th  December,  1837. 

3d.  That  these  certificates  are  not  such  debts  as  cnunier- ' 
atedin  the  4th  rule  of  the  6th  section. 

4tli,  That  the  assignment  to  Robert  B.  Alexander  of  all 
the  assets  of  the  Bank,  together  with  the  confirmation  there- 
of  by  Act  of  1843,  {Cobbj  120,)  and  the  subsequent  wa^0 
or  loss  of  these  assets,  by  the  assisnee,  relieved  them  from 
amiability.  ^  ©  . 

5th.  That  the  defendants'  liability,  or  rather  the  plaintif  *ft ' 
right  of  action,  is  barred  by  the  Statute  of  LimitationUi 
wbether  it  be  considered  a  specialty,  a  simple  contract  debt, ' 
or  a  penalty,  and  that  it  mast  be  one  or  the  other« 
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iilu  That  the  judgaeot  of  forfeiture  of  IBth  Jaoe,  1843, 
operated  aa  a  diaoharge  of  the  defendants'  liability. 

7th«  That  when  the  charter  expired,  bj  its  own  limitation, 
on  the  Ist  of  January,  1857,  the  liability  of  defendatitft  c^^ 
4ted  by  that  Act  expired  with  the  law. 

8th.  That,  by  the  expiration  of  the  charter,  the  debts  dof 
bv  the  Bani:,  together  with  the  liability  of  defendants,  tt 
UirectorSy  for  those  debts,  were  extinguished. 

Before  the  plaintiff  can  recover  against  the  defendants, 
eacjh  one^  of  these  objectiotis  must  be  overcome;  for,  if  one 
of  them  be  sustainea,  unless  it  should  be  the  first,  the  plain- 
.'  tif  a  right  of  action  is  gone. 

With  this  simple  statement  of  the  question  in  controversy, 
witi^ttt  a  commenti  although  there  is  a  wide  field  for  one, 
and  perhaps  a  necessary  one,  I  shall  proceed  to  a  considera- 
tion of  the  objections,  in  the  order  that  I  have  stated  theo. 

jl.  It  was  not  necessary,  to  enable  plaintiflT  to  recover 
agfiioat  the  two  surviving  Directors,  the  defendants,  that  ti)e 
representatives  of  those  who  are  dead  should  be  joiped  witli 
them  in  this  action. 

The  liability  of  the  Directors  was  a  joint  one.     Bank$  v9, 
Jfarden^  18  fl^a.,  318.     The  representatives  of  joint  obU- 
gofr^t  hy  the  rules  of  Common  Law,  could  not  be  joined  in  an 
action  with  survivors.     To  remedy  this  mischief,  and  for  tbe 
'  reliof  of  the  creditor,  the  Act  of  December  19th,  18S8,  {CM, 
483^)  was  enacted  so  that  the  creditor  should  ^'  not  be  com- 
pf}led>"  as  theretofore,  ''  to  sue  the  survivor  alone,  but  may, 
at  his  discretion,  sue  the  survivor  or  representatives  of  the 
deceased  person,  or  the  survivor  in  the  same  action  with  the 
r^resentatives  of  such  deceased  person,  any  law^  oaage  or 
cttstoo)  to  the  contrary  notwithstanding.'^    oy  this  Aet,  the 

Elaintiff  is  expressly  authorized,  at  his  discretion,   to  bring 
i^  suit  against  the  survivor,  or  against  the  representative,  or 
against  both  in  the  same  action,  as  he  may  choose/   But,  it 
ia 'argued  that  that  discretion  must  be  a  legal  one;  fiiat,  as 
it  is  to  the  interest  of  the  defendants,  the  representatrres 
should  be  made  parties,  so  as  to  compel  them  to  contribute 
thieir  respective  proportions  of  the  liability,  and  not  to  suffer 
the  whole  to  fall  on  the  two.  out  of  the  seven  who   fiappen  to 
fa#  IB  life,  while  the  estates  of  the  deceased  ones  were  equally 
.  liable  with  them,  and  that  the  plaintiff  shall  not  be  permit- 
ted to  use  his  remedy  to  their  injury. 
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Id  the  first  place,  ire  sajr,  tbai  the  Statute  has  ^vea  the  , 
^bt  to  sue  either,  or  both ;  that  it  wag  perfectly  oonpetent  , 
)r  the  Legielatvie  to  do  thia,  and  the  right  being  clearly  ,, 
'VCD,  we  know  of  no  power  to  restrict  him  in  the  exerciee  of.  ..t 
lat  right.  If  the  Court  should  attempt  to  define  the  di^cre*..  i 
on  and  determiae  for  him  in  what  caee  he  should  either  sue  ., 
Mglj  or  eoIlectiTely,  then  would  the  right  be  taken  from  . ., 
m,  no  oiatter  om  what  pretence.  If  the  discretion  was  / 
ven  to  the  Court  to  exercise  for  the  benefit  of  all  interested,  . , 
e  question  would  be  difierent ;  but  it  is  given  to  the  party,  *, 
<i  we  have  no  right  to  review  it.  That  the  exercise  of  the  , 
rfat  operates  oppressively  in  this  case,  we  cannot,  even  if 
1$  were  soj  change  the  rule.  The  complaint  would  be  ^  / 
ainst  the  Law,  and  that  we  could  not  remedy.  But  I  o&n*  > . 
t  see  how  this  suit  affects  the  survivors.  If  it  was  agahst  / 
.  the  plaintiff,  even  after  judgment,  could  not  be  forced  to  ,. 
\e€t  out  of  each,  prorata.  He  would  have  the  right  then  ,, 
colleet  the  whole  of  his  debt  out  of  anv  one  of  the  defend- . . 
t^.  If  the  right  of  contributioD  existed  at  all,  I  cannot  see. 
7  it  would  not  prevail  whether  judgment  is  had  againat.* . 

or  the  one  forced  to  pay.  ,j 

I.  We  eannot  see  how  these  certificates  of  deposit  can  be 
cted  by  the  Aet  of  19th  December,  1837,  [Cobb^  102.)  , 
u  Act  was  intended  to  prohibit  Banks  from  putting  in 
ulation  any  paper  intended,  designed  or  fitted  for  circu*  ., 
on  as  paper  money,  which  may  or  shall  be  redeemable  or  , 
able,  at  a  longer  period  of  time  than  three  days  after  the  • 
?  rhereof,  or  with  anv  other  thing  than  gold  and  silver  . 
u  at  the  standard  value  thereof.     These  certificates  were «. 
able  at  once — had  no  time  whatever  to  run.     The  holder. 
ht  have,   within  the  hour  of  their  execution,  demanded  i, 
rnent.     There  was  nothing  in  the  writing  itself  reetrain*  , 
him  frooi  doing  so,  or  protecting  the  Bank  from  such  d^, . 
d  of  immediate  payment,  and  bv  the  writing  itself  is  a , 
saction  to  be  judged.    It  ia  said  that  they  are  pavaUe,| 
nler,  and  therefore  intended  to  be  negotiated,  admitte4ti  i 
HO  are  the  bills  of  the  Bank ;  still,  whether  in  the  handft  , 
\t  payee  or  bolder,  demand  can  be  made  and  enforced  at., 
dicker  does  the  fact  that  they  draw  interest  from, 
late,  affeol  the  validity  of  the  contract.     That  does  not . 
I  them  within  the  rule  of  the  Act.     It  may  be  well  ar- . 
,  that  the  parlies  aooitemplatod  that  the. deposits  should. 
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not  be  immediately  wlldrawo,  else  tliero  would  hare  ho^n  no 
stipulation  for  the  payment  of  interest.  It  may  be  well  ad* 
mitted  that  the  parties  intended  that  the  deposits  ^hoald  re- 
maih  in  the  Bank  for  an  indefinite  period;  but  while  the  par* 
lies  had  this  in  contemplation^  and  so  intended,  still,  the  de^ 
positor  retained  the  express  right  to  insist  on  the  payment 
whenever  he  thought  proper  to  do  so.  There  is  nothing  in 
*  the  writing  from  which  the  Bank  could  claim  a  postponemeui 
of  the  demaiid  one  hoar,  and  there  is  nothing  restraining 
the  holder  from  exercising  that  right*  Therefore,  the  c«r- 
tiffeates  are  not  obnoxious  to  the  Act  of  1887* 

8.  Then,  are  these  certificates  of  deposits  debts,  within 
the  meaning  of  the  fourth  rale  of  the  eighth  section  of  the 
charter,  for  the  excess  of  which  the  Directors  are  liable  t 
We  tBink  that  they  are.     The  words  of  the  Act  are:  ''The 
amount  of  debts  which  the  corporation  shall  at  any  time  owe, 
whether*  by  bond,  bill,  note  or  other  security,  shall  not  ex- 
oeed,*'  ftc.    It  is  insisted  that  these  debts  are  neither  bj 
boAd,  bill,  note  or  other  seeurity ;  that  the  liability  o(  a 
b&nk  for  deposits  is  of  two  kinds :  In  the  one,  where  the  de- 
posit is  general,  in  that  case,  it  goes  into  the  f^eaeral  fo&ds 
of  the  Bank,  and  the  debtor  gets  a  credit  for  the  same,  and 
the  liability  is  as  of  an  open  account ;    and  in  the  other, 
where  the  deposit  is  speoial,  in  that,  the  money  does  not  go 
into  the  general  funds  of  the  Bank,  but  remains  in  specie, 
and  the  liability  of  the  Bank,  is  that  of  bailee ;    that  the 
liability  of  the  Bank,  on  these  deposits,  must  be  either  of 
one  or  the  other  of  these,  and  whether  of  either,  it  is  not 
within  the  Act,  by  bond,  bill,  note  or  other  security ;  diat  u 
the  argument,  if  we  understand  it,  and  to  it  we  reply,  that, 
w^mterer  may  be  the  character  of  the  deposits,  it  is  not  s 
special  one,  m  the  ordinary  acceptation  of  that  term;  for  U 
certainly  never  was  intended  that  the  identtoftl  numej  de- 
p^ited,  should  remain  in  the  Bank  in  specie,  aiidbeTetUimed 
in  the  same  condition  in  which  it  was  deposited.     The  fact 
t&at  the  Bank  agreed  to  pay  interest,  excludes  ths^  idea,  and 
eetablishes  the  fact  that  the  money  deposited   was   intended 
to,  and  did  go  into  the  general  funds  of  the  Bank,  to  be  used 
and  employ^  by  it  as  other  funds  of  the  Bank.     The  de- 
posit becanre  the  Bank's,  and  in  lieu,  the  hokler  accepted 
their  promise  to  pay  the  same  amount — ^not  tke  same  funds 
-^^^laec,  with  interest    Neither  is  thia  di^oa&t  of  ikmk  ^las* 
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oF  general  deposits  which  sre  paaeed  to  the  general  credit  of 
the  depoeitor,  and  evidenced  by  paas-book ;  for,  in  that  caee^ 
the  liabilitj  is  by  an  open  account  between  the  parties.  The 
creditor  can  check  against  the  balance,  but  in  this  case,  the 
deposit  is  evideneed  by  a  certificate,  which  may  be  transferred 
from  hand  to  hand,  by  indorsement,  and  the  liability  of  the 
Btnk  is  on  the  certificate  to  the  holder;  that  is  their  prom* 
uBe,  and  by  it  they  are  bound.  But  whether  these  certincates 
be  considered  as  special  or  general  deposits,  they  are  nevefi^ 
theless  debts,  and  debts  of  the  Bank,  and  they  (the  certifi- 
cates) afford  the  evidence  of  the  debts.  They  are  the  securi- 
ties for  the  debts,  as  a  note,. bill  or  bond  is  the  security  of  a 
debt  between  the  parties  when  the  debt  is  evidenced  in  that 
WHy.  Therefore  they  are  debts  in  the  meaning  of  the  fourth 
rale  of  the  sixth  section.  Another  argument  offered  on  thip 
head  is,  that  there  could  not  be  an  excess  of  indebtedness  at 
the  time  of  the  issuing  of  these  certificates,  as  to  them ;  be* 
cause,  although  they  might  be  debts,  yet,  the  funds  paid  in^ . 
foi  which  they  were  isnued,  were  in  the  Bank,  and  mu>t  be 
cont»idered  as  balancing  that  indebtedness;  that  is,  if  the 
certificates  were  debts,  the  money  paid  in  constituted  a  fund^ 
which  was  then  in  hand,  for  their  payment,  and  therefore,  aa 
to  them,  there  could  be  no  excess.  That  is  true,  but  the 
money  deposited  went  at  once  into  the  general  funds  of  the 
Bank,  and  constituted  a  fund,  as  much  for  the  payment  of 
other  debts  as  these;  but  whether  that  be  true  or  not,  we 
hold  that  these  certificates  were  debts^  within  the  meaning  ot 
the  rule.  The  agreement  of  the  parties,  that  there  was  an 
excess  of  indebtedness  at  the  time,  widiin  the  meaning  of 
that  rule,  it  ftdlows  as  of  necessity  that  the  Directors  are 
liable  for  such  excess. 

4.  Does  the  waste  or  destruction  of  the  assets  of  the  Bank, 
in  the  hands  of  Robert  B.  Alexander,  the  assignee  then  of, 
release  thehc  Directors  from  their  liability  to  the  plaintiff? 

The  principle  contented  for,  as  I  understand  it,  may  be 
stated  thus  :  ^^  Where  a  sufficiency  of  assets,  such  as  good 
and  C(»llectable  notes,  &c.,  is  placed  in  the  hands  of  an  as* 
tignee  by  the  debtor,  for  the  payment  of  his  debts,  which  ai^ 
signment  is  subt«eqnently  declared  to  bo  a  valid  one,  and  the 
assignee  authorised  to  collect  the  assets  assigned,  and  pay 
the  debta  aooordinglT  to  the  deed  of  assignment,  by  an  Act  . 
of  the  Legislature,  then,  if  the  assignee  should,  by  neglect  or 
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'  waste;  fail  to  make  them  available,  and  tkej  ahfinldf  iif  con- 
sequence, be  lost  or  destroyed,  such  Iobb  falls  oa  tlie  cre&\* 
tors,  and  not  on  the  debtor. 

Tlie  facts  are :  ^^  That  the  legislatnre,  io'CoiiseqvfiMftoflbe 
suspension  of  The  Plantiers'  k  Meabaaios'  Bank  on  the  18tb 
December,  1840,  to  compel  that  Bank  and  others  in  tiM  i&qm 
situation  to  resume  specie  pajmeats  and  to  prorida  for  the 
forfeiture  of  their  cnarters,  passed  an  Act,  reqoirinf  the 
QoverncMr  to  issue  his  proclamation,  requiring  those  Bsnb 
in  suspension  to  resume  payment,  and  in  case  of  their  bikrt 
to  do  so,  to  cause  judicial  proceedings  to  be  instituted  tortk* 
with  against  such  defaulting  Banks,  in  the  Superk>r  Court  of 
the  county  where  the  same  is  located,  to  the  end,  ibA  tk 
assets  of  the  same  be  immediately  placed  in  the  hands  of  ft 
receiveri  under  adequate  security,  for  the  bene&t  of  t\A  cte&V 
tors  thereof,  and  to  the- end  that  the  charter  of  such  Bank 
may  be  declared  as  forfeited  and  annulled."    Oa  thdlQ^ 
December,  1841,  another  Act  was  passed,  reaairingtheGor- 
ernor  to  arrest  such  judicial  proceedings  a$  had  been  insti- 
ll    tuted  against  defaulting  Banks,  under  tne  Act  of  18th  I)^ 

'  '     cember,  1840,  provided  such  Banks  should  oommenee  tore 
deem  their  liabilities  in  specie  by  or  on  the  first  of  JsaaftrT 
next  thereafter.     A  third  Aet  was  passed  on  tha  13(h  D^ 
cember,  1842,  enacting,  *^  That  in  all  cases  when  jadinil 
proceeding  had  been  commenced  by  the  Stiite  against  tor 

^       Jftank  amenable  to  the  provisions  of  the  Act  of  l§ih  Dectvh 
ber,  1 840,  and  which  had  failed  to  comply  with  the  require 

!'     ments  of  the  Act  of  10th  December,  1841,  upou  »fins\^^^ 

of  such  proceeding,  and  the  rendition  of  a  verdict  in  vhioh 

a  judgment  of  forfeiture  should  be  pronounced,  the  1^^ 

,      shall  pronounce  the  judgment  of  the  dissolation  of  said  cor- 

.1  poration  for  all  purposes  whatsoever,  saving  and  «cef ^ 
as  to  its  power,  m  its  corporate  name,  to  couect  aad  psj  ii 
debts,  and  to  sell  and  to  convey  its  estate,  re»l  and  pccsoni! 

I  which  power  shall  be  exercised  by  the  reoeiTer  or  veceiTcrt 
whose  appointments  are  herein  provided  for,  in  the  name  i 
said  corporation,  subject  to  no  control  whatever  by  the  u 
corporation  or  its  oflicers ;  and  it  shall  be  the  duty  of  ti 
Governor,  on  being  notified  thereof  by  the  Jiadg^  bf! 
whom  such  case  oSay  be  detemained,  to  appoint  three  com! 
tent  persons  as  receivers  for  the  soma,  who  BhaU  not  be 
debt^  to  said  Bank,  and  who  shall  give  .haii4,  witbappr« 
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it^,  to  the  Batis&ction  of  the  Governor,  in  a  sum  equal 
to  double. the  amount  of  stock  subscribed  for,  and  paid  into 
said  Bank,  conaitioned  for  the  faithful  performance  of  the 
trust  reposed  in  them,  whose  duty  it  shall  be  to  take  charge  ' 
of,  and  collect  as  early  as  practicable,  the  debts  and  demands 
dae  and  owing  to  said  Bank,  and  to  pay  off  and  discharge 
the  liabilities  of  said  Bank.*' 

After  the  passage  of  this  Act,  and  in  June,  1843,  a  gen« 
er»l  and  unqualified  judgment  of  forfeiture  was  rendered 
against  this  iBank,  but  before  this  indsment  was  had,  and  oa 
the  26th  day  of  May,  1848,  the  Bank  made  a  full  assign- 
ment, by  deed  to  Bobert  B.  Alexander,  of  ''all  and  singular 
the  property,  goods,  effects,  debts,  dues,  claims  and  all  other 
personal  estate  belonging  to,  or  in  any  wise  appertaining  to 
said  Planters'  &  Mechanics'  Bank  of  Columbus,"  upon  tru^t, 
^'  that  the  said  Bobert  B.  Alexander,  his  heirs^  executors, 
administrators  and  assies  do,  and  shall,  as  soon  as  conve* 
nieot,  make  sale  and  dispose  of  so  much  thereof,  and  such  • 
part  thereof,  as  is  in  its  nature  saleable,  for  the  best  price, 
in  money,  that  can  or  reasonably  may  be  had  qr  obtained  for 
the  saxae,  and  do  and  shall  collect  and  get  in  so  much  thereof 
aa  is  not  in  its  nature  saleable  and  is  yet  outstanding;"  and 
after  payment  of  all  expenses,  charges,  commissions,  &c.^  in* 
cident  to  the  execution  of  the  trust,  &;c ;  ''and  then  in  trust 
that  he  (the  said  Robert  B.  Alexander)  does,  abd  shall  apply 
the  residue  of  said  trust  monies  to  the  payment  and  satistac« 
tiou  oi  the  several  sums  of  money  due  and  owing  by  said 
Planters'  &  Mechanics'  Bank  of  Columbus,  to  all  the  credi- 
tors of  said  Bank.pari  pasauj  and  without  any  preference  or 
priority  of  payment  other  than  such  as  may  be  prescribed  by 

No  reoeiver  was  appointed  bjf  the  Governor,  and  on  the 
28d  December,  1843,  the  Legislature  passed  another  Act, 
which,  after  reciting  that  "judicial  proceedings  were  insti« 
tuted  against  the  Planters'  &  Mechanics'  Bank  of  Columbus,** 
and  others  "which  resulted  in  decrees  of  forfeiture  of  their 
sereral  charters  as  provided  for  and  contemplated  by  %a\d 
Ad£'  of  18th  December,  1840,  lOth  December,  1841,  and 
13th  December,  1842,  as  recited.  "  And  wherea$y  jprior  to 
said  decrees  of  forfeiture,  each  of  said  banking  institutions 
had  regulaly  made  assimments  of  all  their  property,  real  and 
personal,  and  all  their  debts,  credits  and  effects  for  the  ben<« 
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cfit  of  their  credUtors.  And  fffherea$^  ander  the  prarinou 
of  the  said  Act,  assented  to  on  the  18th  Deeenrber,  IMZ^uo 
receivers  have  been  appointed,  and  no  person  can  ht  found 
willing  and  competent  to  act  as  such: 

^'  Be  it  enactedy  That  from*  and  immediately  after  tltepu*. 
sage  of  this  Act,  the  assignments  severally  made  by  the  said 
banking  institutions  aforesaid,  by  the  Planters'  &  MeehsD- 
ics'  Bank  to  Robert  B.  Alexander,  &c.,  which  assigemeatt 
conform  to  the  Act  of  the  last  Generall  Assembly,  and  ^^ 
of  record  in  the  Clerk's  office  of  the  Superior  Court  of  Mm- 
cogee  county,  shall  be  taken,  held  and  considered  Tt£i  Iot 
all  purposes,  both  at  Law  and  in  Equity..'' 

The  assets  that  were  so  assigned,  were  ample  to  paj  &c 
deb  s,  but  from  neglect  or  waste  of  the  assignee,  Aleitader, 
were  lost  or  destroyed,  so  that  the  creditors  were  tvotpwd, 
and  these  Directors  now  insist,  that  such  loss  shall  fall  'A 
the  creditors.     In  support  of  that  position,  a  case  itml 
SaL,  153,  is  relied  on,  in  which  it  is  stated  as  a  rule,  ^Thst 
when  one  devised  lands  to  trustees  for  the  payment  of  dcta 
and  legacies,  and  the  trustees  raised  the  money  and  eonTtrt- 
ed  it,  so  that  the  debts  and  legacies  remained  unpaid,  it  w«s 
resolved  that  the  heir  should  have  the  land  discharged;  tor 
the  est>  te  was  debtor  for  the  debts  and  legacies,  but  not  fw 
the  f  (ults  of  the  trustees,  and  therefore  is  liable  so  long  t^ 
the  debts,  &c.,  should  or  might  be  paid.     And  where  tk 
land  has  once  borne  its  burden,  and  tne  money  la  raisei/^^ 
is  discharged,  and  the  trustee  liable."     To  the  same  eftct 
are  the  cises  of  Carter  vs.  Bamardiiton^   1  P.  WVai.,  Sft^i 
Ivey  v8.  Oilbert^  2  P.    Wm$.^  20.     I  must   confess,  th«t  I 
cannot  see  any  likeness  between  the  principle  of  those  tiM^ 
and  the  one  before  us ;  for,  without  the  charge  nade  on  tli 
lands  by  the  devisor,  they  would  not  have  been  aul^ecl  t^^ 
the  debts  or  legacies.     Tne  chnrge  on  the  lands  and  tbetp 
pointment  of  trustees  to  receive  and  apply   the  profits  tr 
from  the  same  source,  and  created  at  the   same  tioe  andV 
the  same  act.     It  was  as  competent  to  appoint  the  persoa  i 
receive  the  funds  and  apply  them  to  the  charge,  as  it  wss 
m  ike  the  charge,  both  being  voluntary,  and  to  limit  the 
for  the  continuance  of  the  iucumbrance,  only  to  that 
which  the  charge  might  have  been  raised  from  rents  and 
fits.     However  this  might  be,  the  authority  of  l^eae 
very  doubifoli  even  for  the  principle  they   mnnoiuice;  f«t 
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Cage  vs.  BarrtBon^  2  Vem.^  85,  also  cited,  the  Master  of  the 
Rolls  doubted,  took  time  to  coDsider,  and  finally,  holding  t# 
tbe  contrary,  decreed  that  the  trust  should  stand  charged} 
and  plaintiff  to  release  and  assign  bond  and  judgment,  &;c. 
So  it  was  in  Smith  vs.  Smithy  2  Vem.j  178,  citing  the  case 
of  Sir  Andrew  Corbitt,  where,  even  at  Law,  if  the  heir  hai 
taken  the  profits,  which  should  be  applied  for  the  payment  of 
debts,  the  land  should  remain  chargeable  therewith.  The 
case  of  3fa$9aveen  V8.  Hutchinsanj  2  Ball  ^  Btatty^  stands 
npoD  a  rery  different  footing.  In  that  case,  the  assignment 
was  to  trustees  appointed  by  the  creditors  for  the  payment 
of  their  debts,  if  ere  subject  to  be  removed  by  them.  The* 
Court  held  that  the  money  received  by  the  trustee,  from  the 
estates  assigned,  and  which  was  in  his  hands  at  his  bank- 
ruptcy, was  received  by  him  as  the  agent  of  the  creditor,  wa^ 
a  satisfaction  wf>  tanto^  when  it  came  to  his  hands,  and  th^ 
loss  shouM  fall  on  the  creditor,-  and  if  the  facts  in  this  cas^ 
were  the  same  as  in  that,  I  should  hold  likewise  ;  for,  in  my 
opinion,  when  the  creditor  himself  has  the  possession  of  so* 
eurities  for  his  debt,  and  suffers  a  loss  by  waste  or  wilful  neg- 
lect, the  loss  is  his.  That,  I  think,  cannot  be  doubted.  Thli 
Court  stated  in  that  case,  if  I  understand  it  correctly,  that 
if  the  trustee  had  been  appointed  by  the  debtor,  or  even  by 
tlie  Court,  on  the  application  even  of  the  creditor,  and  there 
was  a  oonrersion  by  the  trustee  so  appointed,  the  loss  would 
be  on  the  debtor,  and  not  the  creditor.  That  certafady  was 
the  dictum  of  Lord  THtTRLOw  in  Riggeo  vs.  Bovrcctetj  8  Bro\ 
C,  565 ;  and  so  the  rule  is  stated  in  2  Mad.  Oh.  Pr,j  237, 
and  that  is  going  a  long  ways  further  than  is  necessary  to  go 
In  this  case.  Tne  nexc  case  relied  on — ^and  it  comes  nearer 
to  this  case  than  all  others — ^is  that  of  Wright  v9.  Nutt^  1  M 
Bttc.  R.  Sir  James  Wright,  who  was  Governor  of  Georgia,* 
while  a  province  of  Great  Britain,  fled  from  Georgia  in  th^ 
war  of  tae  Revolution,  leaving  his  estate,  which  was  confis- 
cated by  Act  of  the  Legislature,  and  in  the  set  of  confisca^ 
tioD,  it  was  provided,  that  the  debts  of  Wright  due  to  th^ 
citix^s  and  the  friends  of  this  Republic,  shomcf  be  paid  from 
mch  estate.  Wright  himself  was  excluded  from  all  interest 
therein  or  from  mimg  in  the  State.  One  Miles  Brewton,  of 
the  State  of  South  Carolina,  had  a  d^bt  on  him  which  waj 
(K)t  paid  from  the  ftand  in  Georgia,  although  it  was  ample  for 
that  pmipese  and  for  the  payment  of  aD  ^\m  debtr» .  Suit 
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Via  broughl  on  that  debt  agam«t  Sir  James  Wrigjbt,  in  b 
ffUndi  by  the  executor  of  Brevton,  or  his  attornejt  and  t 
judgment  had  at  Law.    Wright  died  before  eatisfaetioa,  anil 
when  the  judgment  was  about  to  be  enforced  agamsl  Ua  e& 
acutora,  they  filed  a  bill  to  enjoin  it,  and  to  compel  the  01^ 
tor  to  look  to  the  fund  in  Georgia*    Brewton,  while  in  lihi 
was  a  friend  of  the  American  GoTenanent,  and  an  enemj  to 
Great  Britain.    Wndbt,  on  the  contrary,  was  a  British  sib- 
Ject,  and  a  great  sufferer  by  the  war.    Lord  Thoblow,  on 
ihe  hearing  for  the  injunction,  after  stating  that  the  £<yul} 
of  the  bill  was  different  from  any  he  ever  h^itrd  of  before  tiut 
Court,  did  lay  down  a  rule  to  meet  that  oasQ,  thus ;  ^^  t «»% 
thereforei  clearly  of  opinion  that,  provided  a  case  as  nsde  hf 
which  it  appears  that  there  is  in  the  hands  of  a.creditor  eiiW 
possession  of  the  estate  in  fact,  or  the  clear  means  of  dkd* 
mg  that  possession,  he  ought  to  be  called  on  to  do  so^  or  st 
least  the  Court  should  interpose.    When  I  have  stated  tbM 
to  be  mv  opinion,  1  oonfe8$  thatf  thinking  much  qf  tkeem 
Iff  Soliiteh  vs.  Mitit^  I  do  not  huno  exadfy  how  to  reetmek 
m  decinon  of  that  ewe  with  the  vrincivle$  J  have  imw  kid 
down.     The  onfy  way  I  have  to  aeal  with  it^  i$to  oeoad  it*' 
There  are  some  circmnstances  in  that  case  whieh  are  not  in 
ihis.    Wright,  or  his  executor,  bv  paving  up  the  debt,  cqkM 
wot  have  been  remitted  to  the  right  of  the  creditora  agsinit 
^e  fund  in  Geoi^ia — a  circumstance  on  which  much  stie» 
was  laid  in  that  case.     Li  this,  Uie  Directors,  by  pacing  np 
tihe  debts,  could  have  been  remitted  to  the  nghtaof  tne  crei* 
hor  against  the  fund  in  the  ^  hands  of  the  assigneeu     ^Diere  n 
another:  the  fund  in  Georgia  was-  gone  from  him,  whether 
J^e  debts  were  naid  or  not^  and  another  was,   the  litigsnta 
were  subjects  ot  different  countries,  and  the  fond  in  one  ami 
Ae  litigation  in  the  other.    The  decision  waa  wroog.    Then 
was  no  such  rule  of  Equi^  as  that  laid  down   hj  the  Cooit 
It  was  manifestly  wrong,  althoush  conoonred  in  bw  Lcrii 
I*ouoHBOROuaH  and  Kxnton.    It  was  nsFsr   refpyrdad  aa  a 

{roper  precedent  or  authority  even  in  the  Goorta.  of  Oisii 
tritain.  The  decision  was  made  in  1789,  Afterwards,  Jn 
1802,  the  case  of  Wright  vm.  Simfum,  Q  Fw.,  T2fi^  MM 
before  Lord  Eldok,  involving  the  identical  princiyla  and  MS- 
(lentinff  nearly  the  same  facts.  The  Chsx^ceUov  aanaiaiB 
Wrignt  ve.  S^mpeon  at  lengthy  and  his  cqaoloaioQ  ia ;  **  TUi 
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b<mnd  to  deoide  tbia  Oftose,  not  ap^U'  Ihf  fhctor  but  «pon  tbi^ 
principle  laid  dowo  ia  the  autboritiee  t^  wbieh  I  am  referred'* 
—that  of  Lorda  THURLOfr,  Loughborouqh  and  Kbkyon-;  ih 
ITri^A^  vi*  ilTait^^'^  admitting  the  facts  forn^  a  ground  ffN* 
the  application  of  tbat  principle,  I  should  harTe  been  obligeA 
to  express  a  different  opinion  from  all  those  authoritiea,  ae 
mnch  ae  I  reepect  them»  Lord  Thublow  then  aaySt  aa  to 
HoldUch  tw.  MiHj  ha  does  not  profees  to  overrule  it ;  bm 
profewing  not  to  overrule  that  caae,  tmleaa  the  cireumetaneDb. 
relied  on  by  Mr.  Bicharda,  that  the  partiea  then  were  sub- 
jects of  tbe  same  country,  or  other  ciroumataneea  diatinguiab 
It:  I  say,  Lord  Thuri^w  has  overruled  it  But  tbe  point  * 
is  decided^  if  Holditch  vs.  Mi^  stands.  That  case  ia  direct^ 
a  point  Can  it  be  aaid  *that  the  Legislature  intended  to 
nake  a  proviaion  for  the  creditors,  not  requiring  them  to  oomd 
&  i£  against  the  provision,  and  that  they  should  retain  tbe  . 
)ower  of  suing  the  debtor  peraonally  7  Then  there  waaan  ab- 
lence  of  intention.  Their  inclination  would  ratber  have  hew 
4)  take  away  that  power;  but  without  adverting  to  that,  they 
liJ  leave  \U  There  waa  a  creditor  in  possession  of  all  the  ' 
ights  Lord  Thurlow,  Ebnton  and  LouoHBonocea  alludie 
0,  except  tbe  eircuaatanco  of  not  being  able  to  aaslgn  the 
and,  and  he  refuses  to  go  in,  and  proceeds  personally.  This 
^oon  then  aaid,  it  t^oa  the  naluralj  legale  getmme  fruit  of . 
\t  e&nttuctf  and  what  Equity  waa  there,  independent  of  tbe 
^capacity  to  aaaign  the  fund  V  That  case  is  an  autbori^ 
irectlj,  and  I  muat  know  satisfactorily  why  it  should  be 
verraled/*  Tbe  £lcta  in  MoldUeh  v$.  l£i$ty  1  P.  Wm$,, 
95,  are :  Uolditeh  was  sued  by  Miat  to  recover  ^00.  Tbe 
efeadaat  at  Law  brought  hie  bill  and  movedl  for  aa  iqjunco 
ion,  urging  Uiat>  in  regard  to  the  late  Act,  7  Ga^  X  ^.,  27> 
ad  vested  all  Us  estate  in  the  trusteaa  for  the  South  Se» 
Wpa^y,  and  made  a  provision  for  the  payment  of  hia  debts 
)eiiig  late  a  director)  out  of  his  eatate  TIm  defendanti  Mial^ 
light  to  re|iair  to  the  truateea;  tbiit  it  would  be  extremely 
u-d  to  permit  the  plaintiff  at  Li|W  to  take  out  executiea 
gainst  the  body  of  bia  debtor;  and  the  injunottcn  in  that 
^e  waa  refuaed*  Admit,  now,  that  the  case  of  Wright  tpt. 
^uU  is  in  point,  would  thia  Court  be  justifiable  in  adhering 
*  the  rule  laid  down  in  it,  or  should  we  not  rather — are  we 
}t  bound  ^  enfoi!ee  that  of  M^itph  va.  Mi$t  ?  Moat  dearly, 
at  tbetc^aei  othmi  jkhast  tbaA  i4  MMiteh  n^Mi^t  ace  not  n 
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t>oiiit.  These  are  tbe  antboritfes  referred  te  in  sapportof  tBepo- 
sitioii  of  detendants.  They  utterly  fail  to  make  a  case  for  theto. 
What  Judge  McDonald  has  said  in  BoHnsantfi.  LMle^l9€^a,, 
864,  is  80  appropriate^  I  extract  from  it:  ^^Tbe  aaaigoee'*— 
ftobert  B.  Alexander — *^  was  not  the  agent  of  the  omiton; 
he  was  not  subject  to  their  oontrol ;   he  was  made  awigoee 
without  consultation  with  them ;   they  bare  relinquished  no 
tight  which  they  bad  against  the  Bank  or  Directors ;   the 
'Bank  might  have  been  sued  by  them,  notwithstandiBg  the 
assignment,  they  have  neither  directly  nor  indirectly,  in  ecu- 
aideration  of  the  assignment,  released  the  Bank  from  liability; 
•ti>e  Bank  oould  not  plead  in  bar  the  assignment.     The  ered^ 
tors  cannot  be  forced  by  the  debtor  to  accept  an  assigimeiit 
4n  Satisfaction ;  this  can  be  done  by  contract  alone,  and  there 
ii  no  contract,  express  or  implied,  which  discharges  the  B^xk 
or  the  Directors,  in  consequence  of  the  assignment.    This  is 
ftot  the  case  of  collaterals  pledged  to  creditors  for  the  pay*^ 
«ient  of  his  debt,  and  he  loses  them  by  negligence."    This 
creditor  had  no  voice  in  the  selection  or  the  assignee;  on  the 
contrary,  he  was  appointed  by  the  Bank,  not  )n  porsuaBce  ef 
the  requisition  of  the  Act  of  the  Legislature,  but  in  aMFoid- 
lance  oi  it.     The  Legislature  subsequently  ratified  tlmt  Act, 
<so  far  as  to  accept  what  the  Bank  had  done  and  made  raKd 
«n  assignment,  which  the  Bank  no  doubt  had  many  reasons 
to  doubt,  and  as  the  Aot  was  for  that  purpose  only,  giying  him 
po  new  powers,  a  fair  presumption  is,  that  it  was  done  upon 
tiie  application  of  the  Bank,  and  not  of  the  creditor.     But  it 
is  complained  that  all  the  means  of  the  Bank  for  paymef&t  cf 
debts  have  been  stripped  from  it  by  Law,  and  they — the  ofr 
eers  and  the  Bank— excluded  from  all  control  or  iaterlmnoe 
.with  the  assets,  and  that  now  all  these  have  beeame,  in  eon- 
•equence,  lost,  it  is  extremely  harsh,  unheard  of  rigor  to  atiB 
continue  the  liability  of 'the  Directors !    Upon  what «  alciider 
Inundation  rests  this  magnificent  structure  I    Inetead  ef  tibe 
Bank's  being  stripped  of  its  assets  hy  Law,  it  wna  eiriMcd 
ef  all  its  assets  just  sixteen  days  before  the  Lsi^w  conldflsi 
hold  of  them  by  its  own  act,  in  an  assignment  to  <mo  of  III 
own  selection,  without  security.    The  Law  provided  tfMii  4t 
assets,  upon  a  dissolution  of  the  Company  by  jpidgiMii» 
should  go  into -tbe  hands  of  receivers,  who  shoold  gi^^  Mtt|i 
witii  good  security.    To  the  protectian  of  the  Law^  this  fH# 
i&d  its  ofiesrs  did  not  tfchik  pr<^  te4r«s^     Bm  the  l3 
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ixclttdad  the  B(M»k  luid  its  officers  fram  all  omitroL  Hoir< 
0?  What  eonirol  did  the  Bank  or  its  officers  bave  after  that» 
leed  of  aesignment  ?  If  that  assif^nmeDt  waa  a  bona  fide 
me,  it  excluded  the  Bank  and  ita  officers  from  any  control  of 
he  assets  as  effectually  as  the  Law  ceuld  have  done*  But» 
oncede  the  fact  that  uie  Law  did  exclude  the  Bank  and  \t» 
officers  froiB  the  control  of  the  assets,  jet  is  gave  none  to  thi 
reditors,  nor  any  power  over  them.  Did  this  provision  ex^ 
lade  the  Bank,  the  Directora  or  any  of  the  stockholders  from} 
ppealing  to  a  Court  to  compel  the  assignee  to  discharge  the» 
ioties  of  hia  appointment,  or  to  have  a  new  on#  appointed  ?> 
Pbey  all  knew  of  what  the  assets  consisted;  what  was  neces-' 
ary  to  be  done  to  make  them  available ;  what  was  being; 
lone,  yet  not  one  word  of  complaint  is  made  against  hiiar 
intil  the  assets  are  gone.  The  complaint  does  not  appear  te> 
le  well  grounded.  » 

For  tneee  reaaona,  we  hold  that  the  creditor's  claim  on  th« 
)irectors  was  not  prejudiced  by  the  neglect  or  waste  of  tbe^ 
•asets  by  the  assignee. 

6.  The  n«xt  question  is,  Whether  the  plaintiff  was  barred^ 
ty  the  Statute  of  Limitations^  considered  as  a  penalty,  u 
imple  contract,  specialty  or  statutory  liability  ? 

This  question  was  abjudicated  directly,  as  to  stockholders,* 
D  Lane  99.  MorrUj  10  Q-a,^  164,  and  in  Thornton  vs.  Lane^ 
1  (?a,,  459,  and  as  to  directors,  in  Neil  V9.  Briggs^  12  Ga.^ 
Oi;  nor  have  those  decisions  been  disturbed  or  doubted  by 
•ny  of  the  subsequent  cases.  They  must  stand,  therefore,  a0 
ettled.  Counsel  for  defendants  made,  in  the  argument,  ar 
Qost  labored  effort  to  show  that  the  liability  of  the  Directors, 
('hether  on  the  Statute  or  on  the  certificates,  waa  matter  of 
ontraot:  in  the  one  case,  a  specialty,  and  in  the  other,  a 
imple  contract  If  a  specialty,  it  was  barred  by  the  Act  of 
8(]^,  in  four  years,  and  in  the  other,  in  four  or  six  y?ars.' 
^0  admit  that  the  Act  of  incorporation  is,  of  itself,  when 
ODsidered  as  between  the  Legislature  and  the  corporator,  a- 
oQtract  The  Legislature,  by  the  Act,  grants  to  the  corpor- 
tors  certain  privileges ;  they  accept  ana  enter  into  the  en* 
oyment.  This  is  the  contract,  and  considered  so  for  the 
enefit  of  the  corporators ;  for  by  it,  viewed  as  a  contract^ 
bey  are  protected  from  subsequent  legislation  1  still,  the  Act 
f  incorporation  is  a  law  of  the  State,  and  does  not  depend, 
or  its  exiateifoe  as' a  law,  upon  the  acceptance  or  ratifica^i^ 
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of  tbo  corporators,  bnt  their  aceeptaiice  tnd  p<$rfo>r4iiiM 
dothen  them  with  its  privileges  and  brings  them  within  its 
operations  as  a  law  already  enacted.     The  liability  impoNd 
by  the  Statote  is  statutory,  because  it  depends  fot*  its  exH' 
tisnco  sdely  on  the  Statute,  end  not  upon  any  speeisl  eon- 
tract  between  the  corporator  and  the  person  with  whom  te 
deals*     For  instance,  the  contract  in  this  case  between  Har* 
groves  and  the  Bank,  as  shown  by  these  itertificates^istnsDr 
pie  contract.     The  Hank,  in  eonsideratien  of  the  mons^  f^ 
^ived,  agrees  to  pay  him  that  amount  of  money,  with  mt«r^ 
est.     Now,  as  between  Hargroves  and  the  Bank,  tiie  ItaUlitr 
of  the  Bank  is  the  same  as  if  the  contract  was  between  ntt* 
i)ral  persons,  and  governed  by  the  same  rules.     Bat  as  tbm 
was  an  excess  of  indebtedness,  in  violation  of  the  fourth  rnk 
of  the  sixth  section  of  the  Act  at  the  time  the  Direeten  W 
came  liable  for  tl'e  payment  of  that  debt,  noc  by  the  eontmot 
between  Rargroves  and  the  Bank,  or  any  contract  betwetit 
the  Directors  and  Hargroves,  but  in  oonseqnence  of  a  stips- 
lation  in  the  Statute  that  they  should  be  liable  upon  such  tontn^ 

Sinoy.  There  is,  in  fact,  no  contract  between  Har^oves  snd 
e  Direetors,  althoup^h  their  liability,  so  created,  is  an  inci> 
dent  to  his  debt,  a  security  afforded  by  the  Statute,  and  one 
(d  the  inducements  held  out  by  the  Law  to  Hargrorss  txA 
all  others,  to  deal  with,  and  trust  the  Bank.  To  our  mindi, 
it  is  clear  that  the  liability  of  these  Directors  is  statatorj, 
and  not  a  specialty  contract — remedial,  and  not  pens),  m 
tfiat  the  rignt  of  action  is  barred  only  after  a  perioa  of  twenty 
years. 

That  the  Act  of  1805  does  not  create  a  bar  to  a  statutoiy 
liability,  but  to  specialty  contracts  not  wpecialtiea  MneraWt, 
is  demonstrated  by  Judse  Wabnkr  in  Lane  vt*  Mcfrn,  10 
Q-a.y  164.  Any  thing  that  I  could  say  on  that  aubjeet  nodk 
not  strengthen  that  most  satisfactory  argument,  and  would  to 
but  a  reproduction  of  the  same  thing  in  a  lesa  formUe  aal 
conclusive  manner. 

6.  It  is  contended  that  the  judgment  of  forfeiture  fto- 
aonnoed  against  the  Bank  in  June,  1848,  diaeolred  the  ce^ 
poration,  extinguished  the  debts  due  to  and  froui  the  Ooib» 
ny,  and  with  the  debts  of  the  Bank  fell  the.liabHitj  of  the  Pt 
rectors.  We  hold  that  the  judgment  did  not  have  that  effect 
If  it  was  true,  as  counsel  insist,  that  a  disaolotum  of  a  ttih 
poiation  by  judgment  of  forfeiture  or  by  the  ezpiratioB  of  Hi 
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ihaner,  extfogutuhed  the  4eMd  diie  to  and  'ffoto  Mroh  CoW! 
>aD  J,  tMa  judgment  of  forfeiture  could  act  hare  that  efibet^ 
because  the  Act  of  18th  December,  1840,  and  13th  DecenW 
»er,  1842,  under  which  the  judgment  of  forfeiture  was  pro- 
louneed,  prescribed,  in  terms,  what  eifect  that  judgment 
hould  have.  The  right  to  Collect  and  pay  its  debts,  sell  its 
st^te,  both  real  and  personal,  was,  bv  the  Act  of  1842,  ex^ 
ireaslj  saved  from  the  Operation  of  the  judgment.  But  U  is 
aid,  that  as  the  judgment  did  not  contain  such  sayinfl;,  and 
fas,  on  the  contrary,  a  general,  unlimited  judgment  of  abso- 
ate  forfeiture,  of  a  Court  of  competent  jurisdiction,  and  oT 
brce  until  set  aside,  it  must  ^hare  that  effect.  We  do  ndC 
hink  it  was  necessary  that  the  judgi^eut  should  contain  suc& 
aving.  It  wps  for  the  Court  to  pronounce  the  judgment  as 
t  did,  and  it  was  for  the  Law  to  say  what  should  be  the  ef- 
ect  of  such  judgment.  That  the  Law  has  done^  and  the  judg^ 
oent  cannot  have  a  more  extended  effect  than  that  expressly 
provided  and  intended.  But  the  judgment  of  foreiture,  inde^, 
)endently  of  such  saving  in  the  Act,  could  not  have  the  ef^ 
ect  claimed,  and  as  our  judgment  on  the  effect  of  is  dissolu- 
ion  of  the  Company,  by  expiration  of  the  charter,  will  apply 
tqually  to  that  by  judgment,  by  forfeiture,  I  shall  pass  froftt 
his  point,  refernng  to,  and  adopting  all  that  is  Said  on  th^ 
)oint  by  this  Court  in  Lane  vs.  Thornton^  10  (7a.,  459  j 
^ighiawer  v$.  Thomtanj  8  G^a.,  492. 

7.  Another  objection  urged  against  the  right  of  the  plain^ 
iff  to  a  recovery  is,  that  the  Statute  which  created  this  lia^ 
>ility-^that  of  the  Act  of  incorporation  haviuff  expired  hf 
ts  own  Kmitation  on  the  first  of  January,  1857 — niat  the 
lability  expired  with  the  Act.  A  decisicn  of  this  Court,  iti 
The  Bank  of  St.  Marg*B  V9.  Olavtan^  12  (7a.,  476,  and  th^ 
tases  cited  in  that  case,  are  relied  on  in  support  of  that  posi^ 
on.  That  was  sn  action  by  The  State,  on  the  information 
if  CHayton,  against  the  Bank  of  St.  Mary's  to  recover  th^ 
penalties  imposed  by  the  Act  of  1886,  for  issuing  change 
»ill9,  which  that  Bank  had  violated.  While  the  suit  waA 
sending,  the  Act  was  repealed.  The  Court  held,  that  *'i 
penalty  can  not  be  recovered  after  the  expiration  of  the  la# 
rhich  imposes  it,  either  by  its  own  limitatioii  or  a  repeal  by 
he  power  which  enacted  it,  and  the  fact  of  the  commence<» 
nent  of  the  suit  by  the  informer,  who  woul#  be  entitled  to 
ne-half  of  the  reoovery,  did  not  change  the  rule,  as  that  diA 
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ppt^rp  hun  j^  «fti^<2  right  it  the  penally,  but  at  most,  a&l|)f 
im  inchoate  right,. that  coald  only  heji^d  or  seited  by  judg- 
ment; that  BO  judg|]»ent  could  be  recovered  on  a  repealed 
Statute  V  that  the  repeal  of  the  Statute  preveota  tbe  ivper* 
€ect  right  from  being  conaum mated;  from  becoouDg  a  veiled 
K^^  ^  contract ;  and  that  was  the  concloaion  to  which  the 
Ciourt  came  from  a  review  of  all  the  authoritiea  cited,  and 
thejr  are  nnmeroua:    MUhr'a  Cfue^  1,    Tf".  Blacky  £.9  451; 
LewU  V8.  Fostefy  1  N.  Eamp.  B.^  61 ;  QrietUoi  Baal  vi, 
Treezty  18  Maine^  (6  JShev,^)  109;  People  V9.  Lemg9t(m,6 
Wend.,  636;  Feneland^  McMaUera'  Fetitum,  7  jBonr.,  US; 
Stoeper  v$*  Immell^  1  WaL^  258;  Buckallow  va.  AckemoMf 
Sal.  Jt.  J.  B. ;  CommonweaXth  vs.  Welch,  3  Dona,  330 ; 
^Ifen  t;a.  JTaroB,  2  Bailey,  584;    P(?;>«  va.  i^atm,  4ib., 
487;    J«aea»  w.    The    United  States,   5  OaiwrA^  281; 
^ahooner  Bachel  V8.  The   United  States^  6  Cranck^  329; 
TAe  iZiwYed  iSCoiCea  vs.  Preston,  3  Peters^  67;  ^imi  a 
Crocker^  18  Soward,  481 ;  and  these  casea  are  all  relied  oa 
In  aqpport  of  the  proposition,  that  these  defendants  are  re* 
lieved  from  their  liahuitj  by  the  e::piration  of  this  charter. 
They  do  not  support  it     There  is  the  essential  difference)  that 
the  Babject*matter  of  all  these  suits  were  peoaltiea  preaeribel 
for  the  violation  of  some  public  law  or  rights  that  could  onlj 
h^  vested  by  judgment,  and  in  which  the  informer  or  prose- 
eutor  had  no  vested  right;  do  right  grounded  on  a  contract; 
Ko  right  but  such  as  a  judgment  would  give.     The  Coarti 
held  in  all  the  cases  that  the  repeal  of  the  law  impoBUi|  the 
penalty  defeated  the  recovery,  and  all  concede  that  u  tbe 
mht  was  a  vested  one,  or  was  secured  by  contract^  a  repeal 
pf  the  law  could  not  take  away  the  right.     In  this  way, 
wherever  the  question  is  discussed  by  the  Courts,  these  an- 
ihorities  not  only  do  not  support  the  proposition,  but  tbe; 
j^tablish  the  contrary.    As  the  extract  from  Blachatone  is 
the  principal  case  bears  right  on  this  question,  I  wUI  repeat 
it:  ^^  And  here  we  must  be  careful  to  distin^oiah  hetiree& 
the  property,  the  right  of  which  is  before  vestm  in  the  partji 
luid  of  which  possession  is  only  recovered  by   snit  or  a^oa. 
•nd  property  to  which  a  man  before  had  no  detomunata  titl^ 
tf  aertam  claim,  but  he  gains,  as  well  the  right  aa  the  po6J 
fession,  by  the  process  and  the  judgment  of  tbo  Law.    Oi 
the  former  sort>  are  all  debts  and  choses  in   iM^tion,  as  if  \ 
{oaan  give  bond  for  X20,  or  agrees  to  buy  a  horae  at  a  fttatej 
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sam,  iir  takes  up  go^  of  a  tvadesmM,  Hpoa  an  implied  i}o»» 
tracty  to  pay  as  much  as  th^y  are  r^asouably  w<Nrth;  in  ail 
these  oases,  the  right  accrues  to  the  creditor,  and  is  com* 
pletely  Tested  m  hiui,  at  the  time  of  the  bond  being  sealedfr 
or  the  contract  or  agreement  made,  and  the  Law  only  givea 
him  a  remedy  to  secvre  the  possession  oC  that  right,  which 
alreadr,  in  justice,  belongs  to  him.  But  there  is  also  a  spe* 
cies  of  property  to  which  a  man  has  not  any  claim  or  litlsi 
whatever  until  after  suit  commenced  and  judgment  obtained 
in  a  Court  of  Law,  where  the  right  and  remeojr  do  not  follow 
each  other,  as  in  common  course,  but  accrues  at  one  and  tha. 
same  time,  and  when  before  judgment,  a  man  cannot  say  ha 
has  any  absolute  property,  eilher  in  possession  or  claims,*'  of 
these  are  penalties,  damages,  costs  and  expenses*  1  Blaclh 
Com.f  437.  There  is  the  difference  in  Clayton's  cas^.  Thci 
thing  sued  for  was  a  penalty.  H^s  right  depended  on  tha 
judgment*  The  plaintiff  here  sues  for  a  thing  that  belongfi 
to  him  in  right  of  his  contrac;;*  His  right  and  remedy  gQ 
together.  The  liability  of  these  defendants  is  not  a  penalty, 
^nd  ao  adjudged  in  all  thecases.  Bank$  vm.  Dardeny  18  (7a«, 
318.  But  it  is  a  right  vested  in  the  plaintiff  at  the  time  of 
cnakijig  the  contract  with  the  Bank,  aa  an  incident  to  Uia| 
(contract  and  a  security  for  its  performance. 

I  refer  to  but  one  other  authoritv,  and  it  is  that  of  Stevem 
ton  V4,  OUwer^  8  St^ed.  ^  TFeb.,  2&1,  in  which  aU  the  Judge* 
leld,  the  point  being  directly  made,  and  the  only  one  in  the 
^66,  that  ri^ts  acquired  under  a  temporary  statute  are  per? 
naaent  and  continue  after  the  expiration  of  the  law.  Pabks 
remarked,  in  his  opinion,  ''that  there  was  a  difference  be» 
ween  a  statute  repealed  and  one  expiring  by  its  own  limita« 
ion ;  that  a  statute  repealed  was  aa  if  it  never  existed ;"  and 

mention  this  because  I  have  my  doubt  as  to  whether  a  pen* 
Jty  ev%n  could  be  avoided  that  was  imposed  by  a  Statutil 
hat  had  expired  by  its  own  limitation,  and  which  had  no^ 
»een  repealed ;  and  I  think  the  Court,  in  Si.  Mary^M  Sank 
9.  OlayUn^  oi^ght  not  to  have  said  that  a  penalty  cannot  ba 
ecoTered  after  the  expiration  of  the  law,  particulariy  an 
bere  was  no  necessity  to  say  so  in  that  case. 

13.  Were  the  debts  of  the  oorporation  extinffuiahed  by  th^ 
xpiration  of  the  charter?  and  if  so,  did  the  liability  of  th« 
>i  rectors  fall  with  those  of  the  corporation  ? 

lYe  admit  that  it  ia  laid  down  broadly  by  Judge  Bi<AGKr 
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sfOKB,  {&  his  Obm.,  1  r«f.,  484,  snd  by  OtoneaBM* Knr,  h 
kis  Oom.^  2  FoZ,,  807^  and  ifi  wln^r.  ^  ^t7M#  m  Cor.,  Stt: 
^That  the  debts  of  a  corporation,  either  to  or  from  it,  are 
totally  extingatshed  by  its  dissolution,  so  that  the  membeii 
tfiereof  cannot  recover,  or  be  charged  with  them,  in  dieir 
itatural  capacities."  The  commentators  cite^  hi  snp^Ttol 
die  text,  1  Lev. J  287;  Co.  LAt^  186;  OolckeHerfm.Seaher, 
9  Burrow,  1,868,  org.  ;  Re»  w.  Pti99imre^  8  T.  A,  241. 
&rafU  on  Cor.  808^  states  the  rnle  a  little  difllferently,  thus: 
^  Both  the  property,  choses  in  action,  and  oth^r  rights  of  tlie 
(Biorporation,  as  well  as  its  liabilities,  %p9o  facto^  pass  from  it 
OB  the  event  of  dissolntion."  fonhlanquey  308,  stall  difer- 
^nt :  **  Neither  can  they  (the  corporation)  be  charged  in  ihetr 

Sivate  capacity  with  the  debts  of  the  eorporstiony  althoagh 
ssolved."     Same  refernces.     No  practical  good  co^ldi^nr 
iibily  result  from  a  review  of  the  cases  referred  to  by  those 
text  writers,  especially  as  they  have  already  vndergoiie  such 
^tended  investigations  by  different  members  in  this  Court, 
te  the  cases  to  wnich  I  have  so  frequently  referred.    Kothin| 
diat  I  could  say  would  add  to  what  is  said  by  Jwkra  LtiXF 
kvx  on  the  one  side,  or  detract  firom  what  Judge  raHNiKQ 
lays  on  the  other,  in  Moukrie  V8.  SmRy,  16  Qa.^  28d.    There 
may  be  found  all  the  learning  and  law  of  the  case,  on  botii 
'  jrides.   It  is  sufficient  to  say  here  that  the  conclusion  to  wUcb 
the  GouH  has  come,  after  a  patient  consideratiott  of  the 
whole  of  the  authorities  and  able  arguments  of  counsel,  is, 
that  the  precedents  do  not  support  the  texts  of  the  anthers 
which  I  have  stated.     It  woula  perhaps  be  too  broad  to  st; 
ttat  there  is  no  foundation  for  the  rnle^  but  we  are  clear  thst 
the  rule,  as  stated,  must  be  taken  in  a  mueh  less  liiutei 
sense  than  as  stated  by  those  able  expositors  of  the  Lsv, 
But  if  the  rule  be  taken  as  applicable  to  such  eorpotations  ss 
exTseed  most  commonly  in  England,  %uch  as  were  for  politi- 
^,  Religious,  educational  or  charitable  purposes)  then  thft 
principle  is  correctly  stated;  for  in  all  such  eases  as  those, 
we  can  very  well  see  how  and  whv  it  is  that  the  debts  due  ts 
and  from  them  art>  extinguished  totally  by  a  diasokities. 
There  are  more  r.  asons  than  one  why  it  shoald  bo  so.  There 
fe  no  one  to  sue  or  be  sued.    The  purposes  for  wliich  dons- 
tions  and  grants  were  made,  have  failed.    The  members  of 
the  corporation  have  no  personal  interest  in  the  assets,  oni 
#ay  or  the  other.    Th^  cannot  take  them,    nor  be  charge- 
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1e  with  theoK  Tk^r  {the  tsseti^-^p^rsoiMrf)  iKweawirily  Ibi^ 
mc  vacant.  Bnt  wnea  the  rale  is  to  be  applied  to  jotat 
)ck  companieSy  or  th&t  eIsM  of  oorporatioM  that  ara  iii« 
rporated  for  purposes  of  trade  and  are  the  Bnbjeeta  exolii« 
ely  of  prirate  renture,  there  is  no  reason  f6r  the  rule,  and 
^  nile  itself  nnist  cease,  for  H  is  wholly  inappUoable  and 
ppropriate.  It  would  defeat  the  pnrposes  of  the  Law,  and 
the  destruction  of  every  principle  oi  jastioe,  not  only  as 
the  eorporators  themselves,  bnt  to  individuals  and  thst 
)lic  at  large  who  have  dealt  with  them. 
.Corporations,  most  akin  to  this,  at  Common  Law,  were^ 
creatures  of  favorites  of  the  Crown,  created  for  some 
tt  poblic  good,  and  as  inducements  to  its  subjects  to  en^ 
e  in  trade  and  commerce,  so  that  the  greatness  and  power 
be  Government  might  be  extended  and  enriebed ;  hence, 
e  grants  of  privileges  were  made,  and  every  OioiHty  and 
ection  given  to  induce  capital  and  individual  enterpristf 
ngage  in  pursuits  that  would  bring  back  to  the  source  of 
er  8o  many  correspondioff  benefits*  Here  they  are  re« 
led  as  monopolies,  obnoxious  to  individual  and  private 
rpri^e,  and  are  to  be  restricted  and  governed  by  aifferenf 
^  Such  a  corporation  as  this  would  not  be  one  at  Oommoft 
.  It  laAs  perpetuity,  an  essential  element  in  a  eorpor- 
I  at  Common  Law.  The  members  are  individually  liabM 
he  debts,  an  element  utterly  opposed  to  their  very  betnif 
eh  a  principle,  as  some  one  said,  speaking  of  Dr.  8aH 
9  case,  as  excluded  the  idea  of  incorporation.  How  caM 
tile  of  administration  or  disposition  of  assets,  9X  tb# 
\  of  the  one,  apply  to,  and  govern  in  the  case  of  tto 

?    GoifM  the  Legislature,  in  the  ineorporution  ef  tbif 

for  a  definite  period,  have  intended  diat  at.  the  expira^ 
}f  that  tinae  the  capital  stock  paid  in,  and  the  profits  e# 
usiness,  should  utterly  fail,  or  worse  than  that,  (for  the» 
ration  might^provide  against  such  a  calamity  as  to  them* 

by  aduainietering  before  its  death ;)  but  that  the  debt9 
I  fail,  th^t  those  who  have  trusted  the  Bank,  who  hold 
bills,  shall  lose  their  debts?  Certainly  not;  for  why 
ittnch  the  personal  liability  elause  ?    It  is  no  «nsw€«» 

that  those  who  deal  |rith  the  Bank  are  acquaintei 
ts  condition,  and  deal  with  theiip  eyes  open.  That  I  knotf 
en  said,  upon  the  idea,  tkat  WMt  one  may  know,  hB 
know  ;  but,  in  point  of  fact,  it  is  not  true*    For  how 
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iMtiT'  1196  di9re  irfao  daily  receive  and  pa)r  awaj  bao^Uli 
tbat  know  not  when  the  charter  expires,  cae  aDything  etae 
about  them,  except  that  they  received  them  as  money  and 
paid  them  oat  in  the  same  way  ?  By  applviog  tUs  rule, 
these  restrictions  on  the  Bai^k,  intended  for  the  seoarity  and 
l^rotection^of  those  who  deal  with  them,  are  employed  to  the 
advantage  of  the  Bank  and  injury  of  the  citizen,  by  enabling 
khem  to  get  a  credit,  in  the  first  place,  on  the  faith  of  tlie 
personal  liability  of  the  m^nbers,  and  then  by  the  expiratitA 
of  the  charter  to  die  out  of  it  and  hold  their  unjust  soqoisi- 
tion  by  withdrawing  them  from  the  corporation  before  its 
death.  But  it  cannot  be  so.  The  application  of  suck  a  priih 
eiple,  under  the  circumstances,  would  be  monstrous — witkoat, 
and  against  reason. 

But  it  may  be  asked,  if  this  rule  does  not  apply,  how  are 
we  to  get  one,  in  the  absence  of  any  legislative  provirion,  to 
Meet  the  case  ?    And  we  answer,  that  a  Court  of  Equity,  in 
•uch  a  case,'  (I  mean  the  dissolution  of  a  corpcnratioQ  widi 
assets  and  outstanding  debts,)  would  lay  hold  of  the  aaaeti 
and  admitiister  and  distribute  them  for  the  benefit  at  sll  in- 
tM'ested.    Why  not  7    And  what  is  the  objection  to  it?   I 
have  yet  to  hear  or  see  one.     Collier,  J.,  in  Pose^al  n, 
Whit^aU  11  Ala.,  477,  says  that  it  is  a  settled  rule  in  Equity. 
Stoff  JBq.y  §1,252,  lays  down  the  rule  broadly,  and  itua 
Ooart  hm. decided  it  to  be  so,  in  HighUmer  ve.  ThemiM^  8 
ifa.j  492.    If  this  rule  exists  in  Equity— and  that  il  doea, 
(Kere  can  now  be  no  doubt^  in  Greorgia  at  least — the  poaitioB 
of  the  defendants  falls  to|the  ground ;  for  their  entire  depend 
enoe  is  on  the  idea  of  an  utter  extin^uishmeot  of  the  debt, 
with  all  its  incidents,  not  only  as  against  the  corporation,  bat 
as  sgainst  the  assets  and  against  aU  others  liable  on  the  debt 
^th  the  Bank,  that  the  debt  is  annihilated^  ao  that  it  oanaot 
even  be  revived. 
•  8«  Suppose,  however,  that  we  admit  that  the  debt  of  the 
corporation  is  extinguished  by  its  death,  how  doea  tbat  ^itxX 
fb»  liability  of  tiiese  Directors  ?    Their  liabilitT  is  independ- 
ant.  entirely  oi  that  of  the  Bank,  and  exists  for  a  differeai 
ineason.    They  are,  by  the  charter,  to  be  liable  for  this  debt 
la  thdr  indivvlual  capacity.    T^hat  does  the  c<mt]iMia&te  or 
diesolution  of  the  C(Hj)oration  have  to  do  witk  the  individiul 
rights  or  liabilities  of  its  members  }   Nothing  whsrtever.  'The 
liability  of  the  Direetor  i$  created  l^  Ide^  own  aot,  and  in 
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erogadon  of  the  chartered  priyileges,  is  not  dependent  on 
s  coDtimons  exietenoe,  and  its  failure  does  not  protect  him, 
ut  it  does  and  must  remain  utUil  mdufiedj  or  released  by 
ic  act  of  the  creditor. 

10.  There  ie  another  view  of  tiuB  whole  question,  that  is 
j'^olutelj  conclusiTe,  to  my  mind*  The  assignment  by  the 
ank  of  Its  assets  for  the  payment  of  debts  being  a  valid 
iSf  sod  the  saving  in  the  Act  of  1842  providing  for  rendi* 
»iiof  a  judgment  of  forfeiture,  and  the  recitative  enact* 
-nts  of  the  Act  of  1843,  that  the  judgment  rendered,  waa 
ch  an  one  aa  was  provided  for  and  contemplated  by  the 

t  of  1840  and  1842,  abrogated  the  rule  of  extinguishment! 
'n  if  it  could  be  said  to  apply  to  this  corporation,  and  pro* 
led  for  an  administration  and  disposition  of  the  assets  of 

Bank,  and  snbservina  the  ends  of  the  Law  and  protect* 

and  gnarding  the  riff nts  of  all  parties,  and  the  subsequent 
ifration  of  the  time  limited  for  the  continuance  of  this  cor* 
atiou  did  not  alter,  interfere  with  or  affect  these  corpora* 

sod  statutory  provisions  and  dispositiona  for  the  proteiv 
I  and  security  of  these  assets  and  liabilities  from  destmo* 

by  any  possible  rule  of  construction. 
)ar  conclnaion  on  all  the  points  taken  is,  that  the  defend* 
'  are  liable,  and  plaintiff  entitled  to  recover,  and  the 
rt  below  erred  in  holding  otherwise. 


idgment  reversed. 
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AOfi,  Gasutl  I^tor,  ^e  a/.  v$.   DOS  ear  dem  OKOBOI 

W.  ADAMS. 

t.  Ko  recovery  cao  be  hftd  in  ejactment  when  tke  I«m*  ifid«r  which  tb«  tl- 
l^ged  ti«»pM*  WAS  ooramitted,  has  expiied  b«lbre  the  triaL 

fk  Wheie  the  vtfrdiet  of  the  Jury  in  ^eetment  U  loo  u«MiMiatt>  eaahb  ihe 
Oo«it  to  award  judgikieat  upon  it,  it  ia  void. 

Motion  for  New  Trial,  and  in  Arrest  of  Jadgmeat,  froia 
Bibb  CoQnty.  Deoided  by  Jadge  Lamar,  !(]^o?6inber  Term, 
1859. 


This  waa.  an  action  of  ejectment  in  the  fiotitioua  forai, 
tatninff  fb«r  demiaea :  The  firat  was  a  demiae  lio»  GeoifF 
W«  Adams,  alleging  that  he  had  leased  tbe^  preauaea  to  tm 
nominal  plainliflf,  beginning  from  February  !^th,  1855 ;  tkt 
aeoend  was  a  demiae  from  Lewia  L.  Orifin,  alleging  a  least 
for  thirty  years,  from  Febroary  5th,  18S6 ;  the  third  wss  a 
damiae  from  the  Merchants'  Bank  of  Maoon  of  a  lease  far 
twenty  years,  from  the  1st  day  of  July,  1845 ;  and  Ike  feard^ 
«  demise  from  the  Monroe  Bail  Road  k  BanJLing  Company, 
smT  a  lease  for  twenty  years,  from  die  1st  d&y  of  Jaanaiyi 
1843. 

The  land  sned  for  nnder  the  demise  from  Adams  is  de- 
acribed  as  a  part  of  the  Macon  Reserve,  and  knowaaa  a  part 
of  lot  No.  13,  in  fraction  3,  containg  47  acres,  more  or  less. 
The  premises  sued  for  under  the  other  three  demises  are  de» 
aeribed  as  a  part  of  the  Macon  Reserve,  and  known  aa  frac- 
tional lot  No.  3,  containing  86  acres,  3  roods  and  35  poles. 
The  suit  was  against  Margaret^  Riley,  administratrix  of  Wil- 
liam Riley,  deceased. 

The  Jury,  on  the  trial,  returned  the  following  verdict  in 
the  case. 

I  *' We,  the  Jury,  find  for  plaintiflf  one  and  three-fourthfr 
acres  of  land,  the  same  being  now  enclosed  and  nsed  by  the 
estate  of  William  Riley,  or  Mrs.  Riley,  being  a  part  of  lot 
No.  3,  lying  on  the  north  side  of  the  road  leading  from  Ma- 
con ito  Forsyth,  in  front  of  where  Mrs.  Riley  now  liTea,  oc 
lot  No.  2  and  fifty-two  dollars  and  fifty  cents  for  reBl  froo 
November,  1847,  to  May,  1858. 

The  paper  title  introduced  on  the  trial  conaiated^   first,  o 
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i  cop/  gritnt  fron  the  StUe  lo  Lewis  lib  Oriftiif  4ftted  f^^li* 
uaiy  2d,  1836|  for  86  aerea,  3  roods  »Bd  35  polos,  knowa 
s  lot  No.  3,  in  the  plan  of  th»  Maqon  Beserve;  seooad,  n 
eed  from  Griffln  to  tho  Monroo  Rail  Koad  Cooapanj  for 
iid  lot  No.  3,  less  7  ax^  ^  acres  oonvojod  to  qeo  Jowler.j 
lird,  a  deed  from  the  Morokants'  Bank  of  Maoon  to  (}e(»rge 
' .  Adsms,  datod  February  24tk,  1^45»  for  part  of  tbe  Ma* 
in  fiesenro,  known  as  pari  of  lot  No.  13,  in  fraotioo  3,  cod*> 
ining  47  acres,  more  or  less;  fourth,  a  boud  oxecuitod  bj 
////am  Riley  to  George  W.  Adams  f(Mr  the  penal  sum  of 
•00,  dated  Jmie  11th,  1845»  In  the  oonditioa  attached  U^ 
itchy  it  is  recited  that  William  Riley  '^has  been  trespassing 

00  the  land  of  said  Creorge  W.  Adams,  t<^wit :  fraction  5 
ioon  Restfrve."  ! 

1  here  was  a  good  deal  of  pardi  evidence  introdnctd  on  the 
il  descriptive  of  the  premises  in  dispute,  ^•,.  but  it  is  not 
med  necessary  to  state  it  in  detail,  further  thw  thisf 
u  the  fifidence  does  not  show  whether  the  one  and  thpt^e^ 
rter  aares  referred  to  in  said  rerdict  were  inolndedin  that 
t  of  lot  No.  three  for  which  salt  was  brought  uiider  thn 
)i8e  frofls  Adams.  , 
'ounsel  for  defendant  moved  the  Court  below  for  a  new 
',  on  several  grounds ;  which  motion  wsa  refused  by  ikt 

n]y  tw0  of  the  grounds  taken  were  passed  u|>fn  in  tbii^ 

t.  Because  the  verdict  was  against  the  Law  end  againsi 

'videnoq. 

1.  Beoaoae  the  verdict  is  indefinite  sad .  uncertain,  an4 

ot  be  executed* 

X.  WHirrXtfi  and  B.  Hxjux*,  for  plaintiff  in  error.  . 

I* 
E  k  Gribr,  and  Rutherford,  eonira. 


the  Court — ^LuMPKiN,  J.,  delivering  the  opinion. 

?  lease  under  which  the  recovery  was  had  in  this  case 
I  expired  before  the  trial,  of  course  no  recovery  could 
]  under  it  without  amendin£.  The  verdict,  therefore, 
mtnry  ta  ike  evidence,    ^uiis  ot^^eetion,  we  admit,  is 


* 
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pktelj  ie«liiii0ftl ;  but'  as  this  is  H  figtit  tar  $,  fettale,  ftO< 
doufiael  oontends  for  the  extreme  rights'  of  his  dient,  he  is 
entitled  to  the  benefit  of  the  objection. 

'  B«t  thete  Is  a  more  snbstantial  diiBouhj  in  this  case,  i^ 
•dltihfl;  from  the  ttncertainty  of  the  verdict. 

Plamtiflf  sttes  for  47  acres  of  bnd,  composed  of  {Mil  of  M 
Ifo.  13  and  fractional  lot  No.  8.  The  47  acres  described  in 
the  declaration  does  not  include  the  whole  of  fractional  M 
No.  8,  which  contains  upwards  of  80  acres.  Now,  to  the 
Weged  trespiss  upon  plaintiff's  premises,  defendant  pletid^ 
the  general  issue,  not  guiltj*.  The  premises  in  dispute,  then, 
k  the  47  acres  of  land  described  in  the  writ.  The  Jury,  bj 
their  Verdict,  found  If  acres,  and  describe  it  as  a  purt  if 
lot  No.  8.  Now  this  may  be  true,  and  yet  the  parcel  of  Itnd 
described  in  the  verdict  maj  be  outside  of  that  part  of  lot 
No.  8  which  composes^  in  part,  the  48  acres  claimed  bj  the 
plMntin. 

'  How  could  the  Court  enter  up  judgment  and  direct  a  irrit 
ef  possesion  to  issue  upon  this  verdict  ?    Had  the  Jurj  ftmni 
that  the  parcel  of  land  embraced  in  their  verdict  was  a  part 
of  the  premises  in  dispute,  it  would  have  been  suMcient. 
'  It  is  laid  down  in  Lee  V9.  TapneoUy  t   Wa$h.  C.  V.  Rip-* 
fTO,  that  in  ejectment  the  verdict  being  for  the  plaintiff  for 
the  land  laid  down  in  the  survey  made  in  the  cause,  as  ooni* 
prehended  within  certain  lines  as  described  by  tlie  Jttry,  t 
judgment  that  the  plaintiff  recover  his  term  in  and  of  the 
mla'mentioned  in  the  declaration,  is  erroneous. 

It  is  not  enough  that  the  lands  are  sufficiently  Meirtffied 
by  the  verdict  as  to  enable  a  surveyor  to  locate  the  verdict, 
but  the  verdict  itself  must  be  so  certain  as  to  enable  the 
Court  to  know  in  advance  of  a  survey,  that  it  is  awardiii< 
judffment  for  the  premises  in  dispute.  Otherwiaey  tbefihem 
might  be  guilty  of  a  trespass  for  executing  the  judgment 


•  •  ■    •       ;<*..«•' 


.  /  If  ACOS^  tVTXa  tBBM,  iMtO;  '  "■         Hi' 

Eoe  flv.  BiM,  «v  inn*  JtobAami  «r  «/. 


>     • 


lOE,  Casual  Ejector,  et   al.   v$.    DOE   ex  dem.   W.    A. 

JOHNSON  ee  al  \ 

I 

* 

In  aa  aetion  of  ejectment,  wkea  the  title  is  brought  dowa  to  two  persons, 
Hnd  tbe  defendant  oflbrs  a  deird  from  one  of  the  two  for  halfoftbe  land,  that 
dtrtd  ii  sdmisiible  as  evidence  to  protect  the  defendant  holding  under  saclr 
deed  from  an  svieiioii. 

EjectmeBt,  from  W<Nrth  Superior  Oourt  Tried  before* 
idge  LAHAk,  at  April  Term,  1860.  i 

The  defendftiit  ia  error  brought  an  aotioii  to  recover  lo^  of 
Qd  No.  Ij6,  in  the  16th  diBtrict  of  Worth  county.  '    i 

After  the  plaintiff,  on  the  trial,  had  introduced  his  evi* 
nee  and  rested  his  ease,  defendant,  among  other  things, 
«red  in  evidence  a  deed  from  one  Burch  to  Elisa  Calhoun 
r  one-half  of  the  premises  in  dispute. 
Coaosel  for  plaintiff  objected  to  its  introduction,  on  the 
ooad  that  it  did  not  specify  what  half  of  the  lot  it  was  in« 
ided  to  convey.  The  Court  sustained  the  objection,  and 
ected  the  deed,  holding  that  the  same  was  void  for  uncer* 

To  which  defendant  excepted. 

Defendant  then  proposed  to  prove  that  said  Burch  had  an 

iivided  half  interest  in  the  lot ;  that  Caifaoun  and  Burch 

1  bought  the  lot  and  had  the  deed  made  to  them  jointly, 

1  were  equally  interested.   The  Court  rejected  tke  evidenee? 

i  counsel  for  defendant  esieepted. 

The  Jury  found  in  favor  of  plaintiff. 

JcAEBomouaH ;  Warrbn  &  Warren,  for  plaintiff  in' error. 

)TRozBR  &  Slaughibr,  contva* 

3y  the  Court. — Lyon,  J.,  delivering  the  opinion. 


'he  ^uniiir  brought  the  title  down  to  one  A.  R.  Broyles, 
after  proving  the  defendant  to  be  in  possessi<Mi,  olosedl 
'■  defendant  introduced  a  deed  from  A.  B.  Broyles  to  one 
les  H.  T.  OaUiouii  a&d  Benkmin  Buroh|  and  mm  oftred 
ledffOM  BMeb  t»^  flttaa*  CaUibma  for  ow»bitf  idi*  lofc 
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.    Jciluippa  «!•»  GonpM.  ^  . 

Tlie  Court  ruled  that  deed  out  for  nocerUinty,  a&d  ve  diiak 
ihe  Ooari  erred.     Th^t  it  failed  to  designate  what  partioalat 

J  art  of  the  lot  was  conyeyed  by  it,  made  no  difference.  The 
eed  from  Broyles  to  Calhonn  and  Bnrch  yested  in  Boreh  i 
half  interest  in  the  lot,  and  Burch's  deed  conyejed  that  iih 
terest  to  Eliza  Calhonn,  and  enabled  her  to  enter  on  the  land 

Inder  it,  by  her  tenant,  Anltman.  The  plaintiff,  under  hia 
emise  from  Jamea  H.  T*  CalhouD,  oould  only  have  been  let 
into  the  possession  with  Elisa  Calhonn.  His  interest  was  u 
imertain  and  indefinite  ae  hers.  That  deed  waa  saSeieatto 
ipreyent  an  ejiction  of  her  tenant,  and  it  on^t  to  have  baea 
admitted  for  that  purpose.  If  the  tenant  was  holdios  mare 
ikm  half  of  the  lot,  the  plaintiff  oi^t  to  have  asked  far  a 
partition. 

4ii48°^^^  reTorsed. 


JOHNSON  tm.  GORMAN. 

U  JMtiSftbto  ia  leroMog  to  turn  OFtr  leto  bi»  ktrndm  him  plmMMiQa.1 

perty. 

t.  If  an  ompfwer  dcmaodt  acfditional  ttipulatioDs  to  hit  orif i^al  tfi 
thfl  9tftci  that  the  employer  if  to  direst  lunuelf  of  ell  ooatrol  aad 
orer  hU  nesroefi  the  owner  is  excasable  for  decliniog  the  eBgafemcmi. 

3.  If  tlio  employer,  witbia  a  reasonable  time,  oflers  to  allow  the  ov^g gai  m  %i 
•ttier  npoA  hia  datiee,  and  he  refase«,  sogi^atinf  av  an  excise  tbea'^ie  %^ 
■lade  other  arrangeaienta,  it  ia  for  the  overseer  to  sapport  the  mia9*«t«o«  Vy- 
pteoi* 

ABMtmpait,  in  Xalhot,  BopeHor  GonrA.   Tried  WfiM# 
Wwuvh,  «l  Mafch  Team,  1860. 

Wi§  mm  M  aotioft  «f  mmmf/di  hroo^al.  bf 
4a|Mn  90im^JQit^  Ik.QiigmmUktmnl^at^ 


UAOQ9,  f^nm  t«ii%  imk  ■■■■       «^ 

llliHIO>  MU  Q09WM. 

aAdred  aitjl  -Cflbf  ^dolkm^  the  inoviit  agreed  to  be  paid  b j 
efendtiil  to  ftlaintiff  foi^  oTeneeiag  for  the  year  1858.  The 
eclarstion  alleged  that  plaintiff  was  ready,  and  offered  t# 
erform  hie  part  of  said  egreement,  but  thai  defendant  re^ 
[sd  to  peHnit  plamtiff  to  ester  upon  his  premtsee  and  l« 
.'rfom  and  ezeoate  the  oontraet  aforesaid,  and  refused  t# 
ij  him  the  aaonat  or  mam  of  money  agreed  to  be  paid  td 
m  as  aforesaid^  whereby  jrfaintiff  was  daBMiged  five  himdrei 
Jlsrs.  .  "' 

Upon  the  part  of  the  plaintiff,  Jessee  Nelson  testified! 
itat  about  the  last  of  December,  1867,  or  the  first  of  Jan« 
ry,  1868t  he  met  up  with  plaintiff,  who  rraoested  him  to 

with  him  to  the  house  of  defendant*  Wheo  tliey  Mi 
ere,  plaintiff  called  defendant  out  to  the  gate  and  demancM 
him  his  negroes  to  go  to  overseeing  for  him.  Defendawl 
fused  to  let  plaintiff  have  his  negroes,  sayine  that  no  such 
in  could  oversee  for  him;  that  he,  plaintiff,  nad  come  Airi^ 
9fy  to  ttveraee  in  a  drunken  frolio.  Plaintiff  did  not  deny 
s  charge,  but  turned  and  rode  off.  Plaintiff  tald  witaese 
U  he  had  moved  to  defendant's  the  evening  before  to  eoi»» 
ace  oveiaeeing  for  him,  and  defendant  had  reCueed  to  lei 
Q  commence ;  that  be  had  been  that  mcnming  t#'  town  ia 
isalt  a  lawyer  about  what  he  must  do. 
Defendant  introduced  Abner  M.  House^  who  swora  that  ow 

3d  January,  1858,  he  went  with  defendant  to  his  houae 
&re  plaintiff  was;  defendant  said  to  the  plaintiC  tfiat 
m  he  came  there  a  few  days  before  to  set  in  to  overseCt 
t  he  acted  in  a  very  unbecoming  and  boisterous  manner 
lefendant.    Plaiattf  did  not  deny  the  chai^    Defbnd** 

then  aaid  to  him,  that  notwithstanding  *his  unbecoming 
dnet^  be  was  willing  to  pass  \t  over  if  he,  plaintiff^  would 
)n  and  attend  to  his  business  as  an  overseer,  as  he  had 
?ed  to  do  (which  agreement  was  admitted  to  be  in  writing.) 
intiflT  declined  to  do  so,  unless  deCsndant  would  give  up  to 

the  plantation,  negroes  and  stock  to  his  entire  and  wy 
ive  oottlrol  and  mMagement^  which  defeadant  refused^ 
ot  b€»ng  the  eontiact  between  them.  Plaintiff  then  aaid 
roakl  not  oversee.    Defendant  then  agreed  to  leave  it  to 

to  aay  who  had  violated  the  contraet,  aa^diey  had  agreed- 
>,  which  plaintiff  declined  te  de. 
iweB  0<Mrmatt,  aeett  of  defondant,  sveee  that  ha  was  a| 
fidans'tf  wlie»r  hia  wa^^* waved  ^ihtirtiff  aaft  hb  .fandlf 
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*     to  the  plantatioii ;  eommaietd  oT^rtedog  for  him  tbooltte 
last  of  December,  1857,  or  first  Juiuary,  1868;  phuMil 
\     «      «ra8  drunk.  ^ 

•  WillHUB  A.  Jones,  for  pltintiff,  swore  that  he  knefv  laiii^ 
and  did  not  regard  him  as  a  common  drnnkard ;  bdterM  Un 
Id  be  a  good  overseer ;  that  he  rented  a  farm  and  iroikcdH 
dnrins  1868,  and  made  from  one  hundred  to  one  hundred  ad 
f  fty  &nar8 ;  plaintiff  had  followed  overseeing  six  er  te^^ 
jears,  and  understood  the  business  well ;  was  a  good  eve^ 
seosa 

Here  the  evidenoe  closed. 
'  Plaintiff's  counsel  argued,  or  stated  to  the  Jury,  Astthiy 
eould  deduct  from  the  damages  sustained  by  defendssti 
breach  of  the  contract,  the  amount  he  had  made  on  bis  f»* 
in  the  year  1868. 

The  Court  charged  the  Jury,  who  found  for  the  phiatiff 
|196  76. 

Defendant  moved  for  a  new  Mai  on  various  grounds.  Tk 
Court  granted  the  motion  and  ordered  a  new  trial,  on  ^ 
ground  that  the  verdict  was  against  the  evidence.  To  wkidi 
#rder,  granting  a  new  trial,  counsel  for  plaintiff  e««|^ 
and  aeaignB  the  same  as  error. 

f  8mIth  and  Bbthuitb,  for  plaintiff  in  error. 

A.  Ot.  PsnuYiUN  k  W.  A.  Lirlb,  eonira. 


,  Bjf  the  Ckmrt. — ^Lumpkin,  J.,  delivering  tiie  opinion. 

•   We  agree  with  the  Circuit  Judge,  that  the  verdict  in  iUf 
ease  was  strcmgly  and  decidedl]^  against  the  irelght  ot  t^ 
testimony.    Coming  in  the  condition  that  Johnson  did,  v^ 
condemna  Oorman  for  refusing  to  allow  him  to  enter  laKm^ 
duties;  I 

.  The  proof  is,  that  Johnson  is  a  good  overaeer,  «nd  ^latbi 
it  not  a  common  drunkard.  And  it  may  be  that  there  arj 
m^n  who  get  drunk  occasioBaDy,  and  yet,  in  the  riin,^ 
eharire  their  duties  well.  Still,  I  insist  Ant  my  plaiitcr^ 
justifiable  in  refusing  to  turn  over  hn  plantatioa  end  |fc^ 
per^  into  tM  handa  of  an  overseer  dffudc  mt  the-  tiiML 
<iraa%*v«i!]rhadb^g|ianii|g9  le  aqr  the  leaai  «ffit< 


.  / .  HAODK.  JUNS  TGRM,  1800.  -.  81* 
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Hetrittg  c<  ^-W.  lUigwr*  it  #^. 


AfMr  Ukifig  proiiMsioaal  adirio«,  Jobason  retnned,  but  re^ 
fused  then  to  perform  h]»  contract;  unloss  Gorman  would 
igree  to  divest  bimself  of  all  atttbority  and  control  over  bit 
»tate,  and  commit  it  to  his  aole  dominion  and  maatery. 
This  Goman  pn^)wlj  refuaed  to  do.  His  negroes  were  « 
mat  committed  to  hia  bands^  ^nd  he  oould  no  more  diveat 
u'lsself  of  bis  auperintendence  oyer  them  than  be  oould  ovet 
lis  children. 

It  ii  aiugeeted  in  argument  that  when  Gh>rman  oftred  t^ 
ermit  Jchnson  to  enter  upon  the  fulfilment  of  bia  contract; 
bat  he  might  have  made  other  enga^cementa.  If  ao,  it  wa4 
Q  afimative  fact,  which  Johnson  coidd  have  proven  in  juati* 
cation  of  himaelfy  for  declining  to  do  so,  but  one  which 
i>naa&  oould  not  disprove  negatively. 


HERRING  et  al  vi.  ROGERS  et  at. 

I  new  trisJ  will  not  be  graoted  on  account  of  the  adroitsion  In  evidence  ot 
copy  deed  nvithout  proof  of  ibe  correctnesn  of  the  copy  and  without  proof 
''tbe  exeeoiioo  of  ibe  original,  when  the  paper  is  produced  under  notice  by 
e  party  againat  whom  U  is  rc^d.  and  it  appears  fmintbe  history  of  iIm  trial 
at  hm  claimed  nader  it. 

Q  eaiAta  to  «we  during  her  life,  and  afler  her  death  to  be  §qtt0U$^tUvitUd  be^ 
'een  the  brim  of  her  body,  is  not  an  estate  tail,  but  an  estate  for  life,  witl| 
vaioder  to  the  children  of  the  first  taker. 

^bea  a  Jury  decides  that  a  plaintiff  in  trover  is  entitled  to  recover,  it  is 
^per  that  their  verdict  should  be  for  that  which  both  parties  in  open  Court 
re  ackno^rled^ed  to  be  an  agreed  substitute  for  the  property,  instesd  of 
the  property  f taet£ 

[otion  fknr  New  Trials  from  Sumter  Oountj.  Tried  before 
re  AXii^KV,  April  Adjourned  Term,  1859. 

sitbew  G.  HodM  and  bia  wife  Eltaabeth,  fimneriy  Blia* 
1  S.  H^rti^g,^  Harjr  J.  ibniiigi  Hajpwood  Bar? hig  and 
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Woodberrr  Herring,  minors,  suing  by  tMir  next  friend,  MtV 
ihew  G.  Hodges,  brought;  their  action  of  eottiplaint  ig»!ail 
John  B.  Herring  for  the  recoveir  of  five  eert^n  bIbym. 

On  the  trial,  pi»intifls  proved  by  pne  Rooks  the  v^hie  rf 
Ae  negroes  sued  for  and  their  hire ;  that  defeodint  waa  th 
j^ssesHion  at  the  time  the  suit  was  hronghty  andthsldefcfii 
ftnt  had  elaimed  then  as  his  a  short  time  before  rait  vai 
brought;  also,  that  plaintiffs  were  the  ehildren  of ^ Herrinffft 
irst  wife,  who  was  a  Miss  Moore,  who  died  before  1860^  it 
Morrh  Carolina,  and  that  Herring  married  again  before  tW 
Jpear. 

Books  was  asked  if  he  had  overseen  adeedfroitf  pltuntif** 
grandfather  to  the  negroes  in  dispute  ?     He  answered,  H« 
Sad.     He  was  asked  its  eontents.     Objection  being  wijk 
thereto,  plaintiffs  proved  that  they  had  eiven  Herrins  notice 
io  produce  the  deed.     Rooks  then  stated  Herring  had  teTcnl 
years  befote  read  over  to  him  a  deed  then  in  Herring's  poi- 
session,  giving  certain  negroes  to  plaintiffs'  mother  f<ir  life* 
^nd  to  her  children  at  her  death.     Defendant  then  pcodneei 
a  paper,  which  was  read  over  to  the  witness  by  plaiatifi* 
counsel.      The  witness  then  testified  that  the  pftper  rest 
wns,  in  substance,  the  same  that  was  read  over  to  Urn  bj 
defendant^  as  stated ;  that  it  read  like  it,   and  be  beV>eve& 
it  was  a  copy  of  the  same  paper.     Thereupon,  the  Coort 
permitted  tne  paper  to  be    read  to   the  Jary — ^not,  hot- 
0ver,  by  virtue  of  its  certificate,  but  as  seconmrr  erideaer 
of  the  contents  of  the  alleged  original  deed^  <U{^1!'^^*^ 
eounsel  objecting  thereto.     Rooks  further  proved^  that  tkf 
negroes  sned  for  were  the  children  of  Olara. 

Bruuer,  introdued  by  plaintiffs,  proved  thmt  he  ww  Ar 
Ordinary  of  said  county,  and  that  defendant  cane  ttt  him  W 
fore  this  suit  was  brought  and  asked  his  advice  about  tMtf 
cut  letters  of  guardianship  for  his,  defeiidant*8,  ehildrea, 
Stating  that  the  negroes  were,  or  had  been,  levied  on  by  a^ 
Jd,  against  him,  and  that  they  belonged  to  hia,  defendant  i* 
wife  and  children  under  a  deed  of  gift  from  aosae  person  »^ 
recollected. 

The  copy  deed  of  gift  refrrred  le  above  pofpeata  to  Wv 
been  made  by  John  fi.  Moore  on  the  18th  ^y  of  Jaaaar^* 
the  year  1840,  in  New  Hanover  county,  Staite  of  Kortih  ~ 
olina,  and  that  in  eonaideratioB  of  the  aatmml  Imrm  and 
ifaa  he.hM  andJ)eare  for  ^dajghferi- Mary  Makriag, 


MAOOK,  JVKt  TBRK  186bl.       .       «lt 
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of  Xohtt  IL  Herrtag,  lie  dres  »ad  grMts  to  lier  i^ni  to  thi  , 
heirs  of  her  body  lawfully  begotten  of  her,  all  and  mgitht 
the  frilowmg  property :  tkat  k  to  say,  tiiree  MgroM ;  otA 
»egro  woaan  by  the  name  of  Glariea,  about  sixteen  yeafs  of 
ige,  ke^  which  he  does  consent  and  agree  te  gi^  mwt  aol 
/eqaeath  nntehia  beloved  danghteir,  Mary  Hemng,  dnringliee 
latond  liie,  and  after  her  death,  to  be  equally  divided  bo^ 
freea  eke  keirs  of  hes  body  lawfully  begotten  by  h^^  whidh 
egroes  he  warrants  and  forever  defend  from  ktatts^  ani 
U  other  persona  whatsoever,  ante  the  said  Mary  Hmrfaqi 
Qd  to  the  keirs  of  her  body,  withont  any  let  or  kindtanoi 
hatever. 

It  was  admitted  on  the  trial  that  the  suit  was  settled  es  tt 
e  interest  of  said  Hodges  and  wife  by  defbndant's  toiming 
er  FWnny ,  one  of  the  negroes  sued  for^  ^ikd  agreeing  te  pay 

00  of  pteivtiff 's  counsel  fees. 

Tftere  kavteg  been  a  verdict  for  the  plslntiflh,  oouosel  fof  • 

fendaat  moved  for  a  new  trial,  on  a  number  6f  grenn^ 

ich  moii<Mi  was  overruled  by  the  Court, 

The  onl  J  grounds  taken  in  the  motion  which  iffft^  insirteft 

iff  this  Cbnrt,  are  as  follows :  • 

bt.  Becsuse  the  Court  erred  in  admitting  the  testimonw 

fioolts,  »ad  in  allowing  said  copy  deed  te  be  read  ki  evv 

ce. 

d«  Because  the  Court  erred  in  charging  the  Jurf  tiiat 

1  copy  deed  of  tfift  created  a  life-estate  in  Mrs.  Herrings 
\  remainder  to  her  children. 

i.  Bec»O0e  the  Court  erred  in  charging  the  Jurv  thai 
ged  and  wife  were  entitled  to  recover  the  $206  which  d#* 
ant  agreed  to  pav  towards  plaintiff's  connsri  fees,  if  the 
'  enforee  tke  settlement  made  between  them  and  deCMad«<^ 


ixisft  Ifc  AKDnnsen;  BtAmronD,  forpiaintiflb  in  irref. 
:Gay  a  Kawkiws,  c^Mta* 

the  C^btfftL'— Stmnms,  J.,  delivering  the  epinion. 


\7e  will  vt^  send  tikis  case  back  fbr  %  re-hearidg  bn  ne^ 
of  tbe  ^sdii^^aion  rf  the  copy  deed,  fer  itajH^ears  tb  a% 
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ftBifisf  M  ml  V0^  Rofert  M  tf, 
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frtom  cbe  Uaiofy  of  the  trial,  th*tlt  nM  pivdiMed  bvH»* 
fing  liimBolf  under  notioeiy  sod  that  he  cleioied  tiMer  iu 
This,  M  against  him,  vas  sofficient  gaaranty  of  the  eomoi* 
liesa  of  the  copy  and  of  the  ezeoution  of  the  origjntL  Ho 
Inan  eaa  complain  that  other  people  should  be  allowed  to  u> 
enme  the  genuineness  and  correotneas  of  a  paper  irUiek  ho 
himself  treats  as  being  entitled  to  full  oredit,  when  hii  tns(* 
Bient  of  it  doesi  not  depend  on  the  refort  of  witneiaei,  Vit 
Mypears  in  open  Oourt.  Rooks'  testimony  as  to  the  die<l- 
So  deed  itself  afiterwards  being  in  evidence— is  wholly  iauBir 
terial.    It  did  no  ^ood  and  no  harm. 

2.  We  concur  with  the  Court  below  in  holding  that 
deed  did  not  create  an  estate-tail,  but  did  give  a  remainder  to 
the  children  of  Mrs.  Herring.  The  property  was  to  belMn 
darhw  her  life,  and  after  her  death,  it  was  to  be  epiaify  d»> 
Wuleibetween  the  heirs  of  her  body.  This  languge  isdh 
eatea  a  diTision*— ^ut  one  division — and  that  erne  an  sjasl 
diviaioiu  When  one  equal  division  is  made,  the  operatioo  of 
the  deed  is  exhauiUd.  That  one  equal  diviaion  bmg  «o» 
OMttplished,  the  deed  retires  from  the  scene,  and  leaves  tlio 

opertY  forever  afterwards  iust  where  that  division  pise* 
This  is  incompatible  with  an  estate-taiL  An  estste4sil 
ooaeiats  in  a  provision  for  the  transmission  of  the  pvoasrt) 
firom  generation  to  generation  till  the  blood  is  ezhausteo,  bsl 
thin  deed  contemplates  no  control  over  the  oanno  which  tbe 

Kfpnty  shall  take  after  the  one  equal  diviaion*    Agais: 
e  equalitif  of  the  division  is  inoompatiUo  with  aa  estate- 
Ia3«     An  estate>tail  requires  a  division,  or  ratlier  a  Butah 
ijm  of  divisions  to  be  made,  not  per  capita  among  those  who 
lake  as  this  deed  does,  but  per  etirpee.    The  phrmae,  ^^  heiis 
of  her  body,"  from. the  technical  meaning  which  the  Law  bai 
attached  to  it,  would,  if  unexplained,  import  this  anocesaioa 
of  divisions  among  the  successive  generations  per  etirpte^  but 
thia  deed  shows  iSeX  it  contemplates  but  one  diviaion  {Mfosp* 
Ito,  and  that  one  must  take  place  at  the  death  of  the  first 
taker.    There  is  no  intention  in  it  to  control  the  tyanamifiw 
of  the  property  from  generation  to  generation,  and  therefore 
it  creates  no  entailment.    The  provision  is  limited  to  wA 
heirs  ^  the  body  as  may  be  in  ezistenee  to  tako  at  that  sis* 
l^e,  •qnnl  division. 

8.  The  charge  on  the  other  point  would  have  hoaa  be«tf 
UTithadbeea^thatif  the  Jmry  should  find  Ho4«a  and  h^ 


t 


• 
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wife  entitled  to  recover,  they  should  give  them^  instead  o| 
their  legal  share,  that  vhich  the  parties  had  acknowledged  in 
Court  to  be  an  agreed  aubstitnte  for  that  share.  The  effect 
oftheduurgeupon  the  verdict  was  just  this,  although  the  . 
cbme  was  slightly  different,  and  not  correct.  The  error  , 
Qoula  aot  have  hart  Herring,  for  the  right  charge  would  have 
prodnced  the  SMiie  result  wHh  a  more  inevitaUe  oertainty. 


Judgment  aflkmed. 


DURHAM  V9.  HOLEMAN. 


I-  Pfoof  ef  %km  9xim$m»  mud  ex^ontioi  ofaa  origiaal  dead  mast  b*  mado  Inh 
(otfi «  cQfy  thereof  caa  be  used  as  avideoca. 

l  Whera  iUagal  evidanoe  baa  beaa  adaiiUad,  it  ia  error  to  aaka  aucb  ilkgal 
eridenoe  tha  baaia  of  a  diraotion  for.tbe  findioff  ot  tbe  Jury. 

'I  Wheo  a  deed  ia  pot  io  evtdcnoa  purporting  to  baira  tbe  name  of  oae  »ub^ 
«cribed  tbenato  aa  Juatice  of  tbe  Peace,  aa  a  aubacribiog  wiioessa,  andacer- 
ti&cgie  from  tbe  Executive  Depd^riment  shows  that  qo  such  person  was  Jus. 
lice  of  the  Peace  ia  the  county  when  the  deed  purports  to  have  been  exe- 
cuted, at  that  time,  such  proof,  in  the  absence  of  rebutting  evidence,  is  coQ« 
clustve  eridence  ot  the  fbregery  of  tbe  paper,  and  tbe  fact  eannot  be  weak- 
esed  by  a  auppoaifioo. 

'■  The  cutting  of  timber  will  not  constitute  an  adverse  posaesaioa  to  tbe  tandt 
nor  will  proof  of  paftieular  aotaat  dilferent  tioiea  create  m  atatatory  tUle. 

^^o  matter  what  tbe  acta  of  a  defendant  may  hare  been,  or  what  claim  be' 
ms/  haw  aaacrted  to  the  land  in  controversy,  vnleaa  he  baa  been  ia  tb# 
acfatl  poaae«MMi  of  tbe  iMid,  by  hianelf  or  M«  tMravt,  opeoly^  Mion#aaly« 
visibly  and  contiattoaaly  for  aevan  yeara  previona  to  tbo  eommencttmeikt  el 
tbe  suit,  under  color  of  title  and  cleim  of  right,  the  Statute  of  Limitationa 
will  Qot  protect  bim  against  tbe  true  title. 

When  tbere  ia  a  ooaflict  of  tbe  evidence,  the  Jury  must  so  reconcile  tbo. 
whole  aa  to  make  %\\  apeak  the  truth,  if  possible. 


♦. 


Hi  BUFBaMX  G0U1»  OV  OBOMIA. 
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*l.  Vbeo  the  ptaiotift^a  title  or  cause  ofactioa  f«  plniaJy  itiiide  oov,  tQ^  ^^  ^t* 
fesdftut  relies  on  a  special  plea  ia  bar  to  defeat  the  reitovery,  »iicfa  a»  tte 
Ststuce  of  Lioiitotfoos,  the  defendant  mQt>t  esttbliKh  tbe  fativ  to  tiMiio  ita 
plea  «ffiriimtiTel3r  bejrosd  a  reaaonable  doubt,  elae  the  vevdict  0IW  be  tgiiirt 
the  plea. 

Ooapbdnt  in  Sjeoftmeiit,  in  Swater  flnrnvr  Comt  IfM 
before  Judge  Allen,  at  April  Term,  I860. 

This  suit  was  brought  by  Darham  against  Holemui  io  re- 
cover lot  No.  221,  in  the  sixteenth  district  of  Sumter  ooulj* 

On  the  trial,  the  plaintiff  introduced  the  grant  fron  ttie 
State  to  himself,  dated  June  2d,  1843,  and  having  shown ihe 
defendant  to  have  been  in  possession  at  the  oommenoemeBl 
of  the  suit,  dosed  his  case. 

The  defendant  was  then  sworn  before  the  Court,  and  itotad 
that  there  was  a  copy  deed  on  record,  (tbe  original  he  bi 
never  seen  or  had,)  purporting  to  have  been  made  bj  jriais* 
liff  to  one  Josiah  Bradley,  and  purporting  to  have  Men  «V 
tested  by  one  James  G.  Bird  and  one  John  R.  Wells,  J.  Pi 
'  and  to  have  been  executed  in  Wilkinson  county,  oa  the  lit 
day  of  November,  1829.     Defendant  stated,  further,  ihst  k 
had  searohed  for  said  cMI  in  the  Clerk's  ofiee   and  bv  ft4* 
ng  May,  ^from  whom  defendant  had  a  deed  for  k4lf  the  ioi 
h  dbpute,\  and  that  Mar  said  the  origuinl  dned  had  beet 
.  lost  or  mislaid ;  also,  had  made  diligent  inquiries  for  Brsd- 
ley«  but  could  not  find  his  whereabouts. 

Defendant's  counsel  then  proposed  to  rend  in  evMenee  w^ 
oopv  deed  from  the  record. 

rlaintiff's  counsel  objected,  on  the  ground  tbat  n^iber  ik 
existence  nor  the  loss  of  the  original  had  been  proven. 

The  objection  was  overruled,  and  the  oo|)^  deed  reaAiA 
nvidence, 

DefendanA  then  read  in  evidence  a  Jnstiee's  Oonxt  jl  /«• 
in  favor  oi  one  Sandford  against  Janusa  H.  Maj*  with  tka 
following  entrina  thereon ; 

''Levied  tbe  within  /S.  /a  on  20  head  of  ahnap^  mora  m 
lees.    July  10th,  1846. 

«« JAMS8  T.  HOLBMAK,  L.  a*' 

''  Property  sold  for  $200,  and  bought  by  Franks  IIDIk 
¥he  money  claimed  by  an  older  execution.     July  26th,  184& 

^JKUBA  I.  HOLBMiJI,  L.  C;* 


•'MACON;  JtTNfe  TlBBM,  1860.    '  '  Wl 


t>«rrit|ifn  vm.  ilot^mio. 


**  LeyM  the  within  j£.  /«.  on  2T  head  of  sK0<ip.    AnguM 
fth,  1845v  JAMES  T.  HOLBMAN,  L.  C/* 


^  No  property  to  be  found  whereon  to  levy  thiv  fi^  /n. 
JctobtT  17th,  1845.  WM.  FLOWEBS,  L.  C." 

'-  Levied  the  within  Ji.  fa,  on  two  lots  of  land,  Nos.  231 
md  ^22,  in  ike  sixteenth  dtstriet  of  Sumter  county,  as  tlie 
property  of  Jnmee  H.  May.     This  17th  October,    1845.    . 

"  WM.  FLOWERS,  L.  C." 

*'  The  levy  on  the  within  fi.  fa.  on  two  lots  of  land,  Nos. 
!21  and  322,  in  the  sixteenth  district  of  Sumter  conntyi 
his  day  sold  to  James  T.  Holeman.     Lot  Ho,  221  sold  fof   • 
^20  25,  and  lot  No.  222  sold  for  ^SO  6|,  and  money  held  up   ' 
»v  older /f./d.     December  2d,  1845. 

**  G.  M.  WHEELER,  Dep.  Sh'ff."    .    . 

The  SherHTs  deed,  made  in  acordanoe  with  the  above  iNite; 
ra^  'hen  introdnced,  dated  October  15th,  18d0.  Also,  i 
leed  from  Jamee  H.  Hay  to  defendant  for  the  tiorth  half  of 
iif  lot  in  dispute,  dated  July  13th,  1^2.  * 

Defendant  then  introdneed  as  witnesses  Isaiah  Ansley, 
fohn  Wiliingham,  Joseph  M.  Livingston,  Wingfleld  M.  Lir* 
ngston,  John  D.  McCay,  Green  Robinson  and  George  O. 
iobinson,  who  testified,  in  snbstatioe,  that  said  John  Wll- 
ingham,  aa  tenant  of  defendant,  went  on  the  lot  in  dispute 
D  the  fall  of  1848,  and  lived  thereon  with  his  mother  xttitA 
he  latter  part  of  that  year,  or  the  first  of  1849,  when  de- 
endant  himself  went  on  the  lot,  and  has  lived  them  evet 
ince,  there  being  no  interval  between  WilUngham's  and  d#>  ' 
e'  dant*s  possession;  that  there  was  a  shelter,  or  cabin,  on 
he  lot  in  1848,  and  a  small  horse  or  cow  lot,  some  land  dead-, 
tied,  (fhe  witnesses  vajrioushr  esthnate  the  quantitr  at  fWna 
5  ro  60  acres,)  and  a  good  rence  around  the  horse  lot,  irhi^A  - 
mbraced  about  one^ttarter  or  half  an  acre ;  said  improve* 
sents  Mnde  by  defendant  or  his  said  teaiant.  One  or  two  ef 
he  witnesses  state  that  there  was  also  a  well  dug  on  the 
riaee  ill  1948,  and  several  thousatid«rMls  split,  and  that  de* 
endant  made  a  crop  there  in  1849. 

Defendant  here  rested  his  ease. 

PlakitHP,  in  rebnttal,  introduced  an  exemplification  fW>Qi 
he  ExeentiTs  Department  at  MiIle«lgeviHe  giving  the  names 
f  the  JbstMes  of  the  Peace  elected  and  oommissioned  fat 
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the  county  of  Wilkinsoo  m  the  ynr  18S9,  and  among  vkwk 
the  name  of  John  ]EL  W  elle  does  not  appear.  Plaintiff  tins 
introduced  as  witnesses  A.  W.  Wheeler,  Green  M.  Wheeler, 
B.  M.  Wheeler,  A.  M.  Little,  Moses  Driver,  Patrick  Brady, 
Mrs.  Driver,  and  P.  H.  Wooten,  who  testified,  in  sahstanoe, 
that  defendant  did  not  go  into  possession  of  the  lot  in  disrate 
nntil  the  latter  part  of  1849  or  the  first  of  1860,  aad  sD  ef 
tHem^  exoept  one  or  two,  (who  do  not  speak  of  WiUinghMii^ 
state  that  t?^iilingham  did  not  go  on  the  lot  until  the  fall  of 
1849 ;  that  no  one  was  on  the  place  in  1848,  akhoogli  i^itxt 
was  a  shelter  there  and  some  deadening  of  land,  and  a  sasU 
horse  or  cow  lot,  not  used  ;  that  the  land  waa  not  oaltiratediii 

1848,  nor  until  Willingham  went  there,  except  a  small  coner 
next  to  Mrs.  Driver's  place  cultivated  hv  A.  W«  Wheeler  ii 

1849,  Several  of  the  witnesses  state  that  the  horse  or  eo« 
lot  was  there  in  1847,  and  some  of  the  land  was  deadeied 
alao  at  that  time,  but  no  one  was  living  on  the  place  in  1M1 
or  1848  or  cultivating  it  Plaintiff  ako  proved  by  Maiy  Til 
that  Qreen  Robinson  lived  ten  moutha  of  the  year  1^  a 
Houston, county. 

It  appears,  from  the  record,  that  this  suit  was  broa^  <* 
the  14th  day  of  February,  1866. 

The  evidence  having  closed,  the  Court  charged  the  Jwy, 
Qttd  they  returned  a  verdict  for  the  defendant. 

Plaintiff  moved  for  a  new  trial  on  the  following  groan^ 
^wit: 

1st.  Because  the  verdict  is  against  Law  and  the  weight  of 
the  evidence, 

2d.  Because  the  Court  erred  in  admitting  in  evidence  the 
copy  deed  purporting  to  have  been  made  from  platntif  ts 
Bradley. 

^.  3d.  Because  the  Court,  aftw  giving  in  charge  to  the  Jan 
Keyeral  written  requests  of  plaintiff's  counsel,  (which  are  eel 
out  in  the  record,  out  omitted  here,)  gave  in  charge  the  (^ 
lo^wing  requests  of  defendant's  counael,  to  whioh  plaintiff  e<* 
eepts,  to-wit: 

1st.  That  if  they  believe,  from  the  evidence,  abatDarbaai. 
the  plaintiff  and  drawer  of  the  land,  aold  and  made  a  deoi  ts 
Bradley,  then  the  plaintiff  cannot  recover  in  thia  eeii. 

2d.  That  the  certificate  from  the  Exeeutive  Departacetof 
the  State,  certifying  to  the  Justices  of  the  Feaae  who  wen 
commissioned  and  qualified  in  the  year  1889^  in  wluch  the 
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se  of  the  Jnfltice  to  the  deed  does  not  ippear,  is  not  abtih 
'ly  e(melu9ive  evidence  that  no  such  person  was  Justice  of 
Peace  m  the  State  of  Qeorffia,  nor  is  it  absolutely  oon* 
uve  endence  that  said  deed  is  a  foreery ;  but  it  is  only 
ience  tending  to  prove  that  fact,  and  may  or  may  not 
re  it,  as  you  may  believe  from  all  the  evidence  in  the 
)  on  that  point. 

i.  That  if  the  Jury  believe  that  the  defendant  commenced 
roving  the  lot  of  land  sued  for  in  1847  or  1848,  and  con^ 
onalj  occupied  the  same  for  seven  years,  by  cutting  of 
»er,  building  houses,  deadening  land  and  inclosing  por* 
9  thereof,  and  by  cultivating  the  same,  then  the  verdict, 
:  be  for  the  defendant — the  Law  being,  that  seven  year^ 
eable  and  uninterrupted  possession  gives  a  statutory  titl<> 
al  estate  in  Georgia. 

h.  That  if  the  Jury  believe,  from  the  evidence,  that  de-» 
int,  by  himself  or  by  Willinffham,  his  tenant,  held  one- 
acre  of  fenced  land  and  dea&ned  30  or  40  acres  of  the 

built  a  house  thereon,  dua;  a  well  in  1848,  and  contin- 
withont  interruption,  to  thus  occupy,  and  claimed  said" 
eonttnnonsly,  uninterruptedly,  adversely  for  seven  years,, 
his  title  is  good  to  the  whole  lot ;  if  you  believe  the.  • 
'  lot  was  sold  to  defendant  at  Sheriff's  sale  in  1846,, the! 
.'ntry  and  sale  being,  in  Law,  a  good  color  of  title.  ' 
I.  That  if  the  Jury  believe  the  acts  and  use  of  the  lol{ 
^stion  by  the  defendant  were  of  such  a  charaqter  as  to. 
no  doubt  in  the  mind  of  Durham,  if  he  had  passed  that 
that  it  was  the  purpose  of  Holeman  to  keen  him  out  of 
rid,  and  that  he  was  an  adverse  claimant,  then  such  nsi^ 
Hs,  in  Liaw,  constitute  adverse  possession,  and  if  con-. 
I  seven  years,  will  ripen  into  a  perfect  title. 

That  It  is  the  duty  of  the  Jury  to  reconcile  all  th# 
ony  and  make  each  witness  speak  the  truth,  if  possi* 
f  that  18  not  possible,  all  the  witnesses  being  credible, 
fiose  who  had  the  best  opportunity  of  knowing  are  to 
?t  reHed  on.  ^ 

That  'where  there  is  an  irreconcilable  conflict  in  thc^ 
ere  resulting  in  reasonable  doubt  upon  the  mind,  then 

like  a  criminal  case,  the  defendant  is  entitled  to  th/^ 
able  doubt,  and  the  Law  will  leave  the  parties  wherq 
d  tbem*  « 


1^  SDPaXMR  0(MJRT  OF  OKOSQIA. 


Parhaui  p»,  HoWamQ* 


r^i  ^11^^—*^  w*n      ■ 


The  Court  refiuied  to  ^rMt  a  aew  tri»I,  ati&  plaintiff  •z* 

K.  A.  Smith,  Lani^b  k  AKDKRaoN^  for  plaiatiff  ui  ecror* 
Hawkins  ft  McCaYi  contra. 

By  the  Court. — Lirojr,  J.,  delivering  the  opiiiipo. 

4 

I 

1.  Before  Becondarj  evidenoe  of  the  conteate  of  a  loet 
deed  can  be  gone  into,  the  existence  and  execntion  of  sack 
deed  must  be  established  by  proof.  This  question  was  tbor- 
Oughly  investigated  and  fallv  settled  by  thia  Court  in  F<>kj^ 
VI.  Btgehwy  decided  at  the  March  Term,  1860,  of  this  Coorl 
at  Atlanta.  1  Phil  Ev.,  452;  1  (7r.  J^.,  §5{U3,  mn^^u 
It  was  error,  therefore,  in  the  Court  to  permit  a  copVi  froa 
the  record,  of  the  deed  purportii^  to  be  from  the  pUintiff  !• 
one  Josiah  Bradley,  to  be  read  to  the  Jury  as  evidence*  with* 
out  proof  of  the  exi&itence  and  execution  of  the  original 

2.  The  only  evidence  before  the  Court,  that  Uie  pbintif 
tiad  sold  and  made  a  deed  for  the  land  to  Bradley^  was  thai 
of  the  i^opy  deed  before  referred  to,  and  aa  that  deed  w«s  iaa- 
properly  admitted,  and  constituted  no  evidence  of  thi^  faoi— 
tad  it  was  error  in  the  Court  to  charge  the  Jury,  thai  if  dut 
believed,  from  the  evidence,  that  the  plainuff  nad  sold  and 
ijtade  a  deed  to  Bradley,  the  plaintiff  could  not  reoov^. 

3.  The  certificate  from  the  Executive  Department^  aliow* 
ing  that  there  was  no  such  Justice  of  the  Peaoe  in  the  ocMntj 
orWilkinson  during  the  year  1829,  as  John  B.  Wella,  wIm 
appears  to  be  a  witness  to  the  deed  oa  record,  purporting  lo 
be  from  the  plaintiff  to  Josiah  Bradley,  dated  tke  firwt  A»i§  of 
Kovember,  1829,  and  whose  name.appeara  to  audh  may  «a  a 
Justice  of  the  Peace,  in  the  absence  ot  any  other  pradr  on  tke 
iubiect,  was  conclusive  evidence  that  such  deed  waa  a  fiM^eiTv 
and  the  Court  erred  in  charging  otherwise.    Whoft  l]bia  proel 
was  made,  the  onus  was  on  the  defendaat  to  abaw,  •Itiiwig^ 
there  was  no  such  Justice  of  the  Peace  in  Wilkinaon  ^onqr 
at  that  time  as  John  B.  Wells,  yet  there  waa  a  Jnatacia  of  iki 
Peace  in  the  State  of  that  name,  who  attested  tliai  daod  ift 
Ikifl  official  capacity,  that  would  have  rebutted  aaid  oiroroMM 
^e  effect  of  we  certificate ;  but  it  eaanot  be  brokoft  dow% 


^4k 


>fer«oiM|  or  itwfciMJ  bj  •  now'  «iq[>|MlliM,  i]iiiap|Mirte4 
ijffMtk 

Upon  the  8«dr|e«l  of  advene  poMewion,  the  Ccmrt  ofaerged 
;he  Jurj^  at  die  request  of  eotmeet  for  defendsat : 

**  That  if  the  Jury  believe  that  the  defendant  coamieBoefll 
mpiwing  the  lot  ef  land  sued  for,  in  1847  or  1848^  and  eeiw 
inaovBlj  ooeapied  the  same  for  leren  years  by  enttiiig  of 
imber,  bwldiag  houses,  deadening  land,  and  inclosing  por^ 
iiMU  thereof,  and  by  cultivating  the  saiae,  then  the  verdict 
irast  be  for  the  defeBdan^-*the  Law  being,  that  seven  years 
^eaoeaUe  and  nninle^rapted  possession  gives  a  statutory 
itle  to  veal  estate  in  Georda. 

''  Thftt  if  defendant,  bvliiniself  or  by  Willingham,  bis  tto<i 
at,  held  one-half  aore  of  fenced  land,  and  deadened  80  or  40 
ores  of  the  land,  bniH  a  honse  thereon,  dug  a  well  in  1848,) 
nd  ooMtinnad  wif  bent  intermptiDB  to  ikui  oocnpy,  and  elaimi 
aid  landeontiniieasly,  mimemptedly,  and  adversely  for  7 
ears,  then  Us  title  is  good  to  the  whole  lot ;  if  ycm  believe 
be  whole  k4  was  sold  to  defendant  at  SherifF's  sale  in  1845; 
be  aaid  entry  and  sale  beinfl,  in  Law,  a  good  color  of  title 

4.  Tke  owtiDg  of  timber  is  not  soeh  adverse  possession  ae 
rill  even  oreate  a  statutory  title  to  land  ;  nor  will  any  of  the 
pedfi^  aeta  or  things  ennmerated  by  the  Oonrt,  such  as 
eadooiag  the  timber,  clearing  the  land,  building  houses, 
lakioff  enel««Qres,  di^ng  a  well,  claiming  the  land  adverse- 
rs The  thtng  slisotetely  necessary  to  exist,  to  protect  thSf 
efendaat  nwUr  the  plea  of  the  Stotate  of  Linutations  from 
le  i^aiDliffa  title,  was  wholly  lost  sight  of  by  the  €onrt  in 
lis  charge^  a»l  that  is,  the  defendant  must  not  only  com^ 
enee  to  improve,  &o.,  but  he  must,  either  by  himself  or  hia 
mant,  09  into  the  meiual  po9$e$9um  of  tke  bmdy  under  claim 
r  ri^kty  and  oontinue  in  the  actual  and  unbroken  possessioii 
^  tli«  iaad  for  seven  years  oontinnously  preceding  the  oom«-' 
eneeflsent  by  plaintiff  of  his  suit  for  its  recovery.  It  wiH 
n  do  for  the  defendant  to  dig  a  well,  make  a  horse  lot,  split 
kite  mnA  deaden  land,  and  then  leave  the  land  in  that  condi- 
xa  and  return  again  after  the  lapse  of  a  year  or  so,  and 
en  data  his  peraeesioa  from  the  time  he  made  the  first  im^ 
^Teoseiit :  in  that  ease,  the  statute  begins  to  run  only  from 
e  time  he  FStartos  and  goes  into  the  actual  possession — ^not 
>m  the  time  he  oommenoed  to  improve.  Several  of  the  wit- 
tsatify  thai  HokaMm  did  make  is^proYemeots  on  the 
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Ibt  ia  lM7v  or  Mrlier^  perhaps  lui  wttMraltdbj  tkeOoM^ 
but  they  also  positively  state  that  neither  Holman  at  toj^ 
^am  dae  ooeupied  the  land  after  these  improTeinenta  vere 
tnade,  until  Holman,  the  defendanli  moved  andiift  land  sboik 
Christmas  of  1849.    Now,  if  those  witnedeos  are  to  be  b^ 
Ueved,  the  defendant's  statutory  title  was  not  complete.   I 
am  aware  that  there  is  great  conflict  of  testimony  oa  tUs 
point;  for  while  one  set  of  witnesses  testified  as  I  stats,  sa< 
Other  set  testifies  equally  positive  that  the  actual  poseesiiotf 
oommenced  in  1848  and  continued  unintermptediy  tb  the 
bringing  of  the  suit.     Wo  pass  no  opinion  mem  as  te  tks 
weight  of  the  testimony,  or  which  set  of  witnesses  are  to  he 
beloved}  and  which  of  them  not.     The  Jury  must  pass  oa 
that  question.    I  only  refer  to  the  ovidenccf  at  all,  far  te 
tmrpose  of  showing  the  necessity  of  caution  by  the  Ooait  in 
liastruoting  the  Jury  on  the  point.     The  Jury  may  have  btai 
aatisfied  that  there  was  a  break  in  the  actual  possssiioni 
but  under  the  ^lumeratlon  by  the  Court  of  the  aeis  thai 
would  ripen  into  a  statutory  title,  might  have  ^sae  beak  t» 
the  first  acts  done  and  counted  from  that  timew  iuslaadel 
from  the  time  the  possession  oommenced  and  ooaktiunad  te- 
braken* 

The  Court  further  charged,  that  if  the  Jury  believe^  tem 
the  evidence,  that  the  acts  and  use  of  the  lot  in  questiett  faf 
tibo'  defendant  were  of  such  a  character  as  to  leave  no  douha 
ip  the  mind  pf  Durham,  if  he  had  passed  tbat  wr^  that  to 


was  the  purpoae  of  HolmMi  to  keep  him  out  of  his 

'  that  he  was  an  adverse  claimant,  then  such  uee  and  na«% 

Law,  constitute  adverse  possession,  and  if  continued 

years,  will  ripen  into  a  perfect  title. 

'  5.  This  oharge  is  open  to  the  same  objection;  for 

ter  what  the  acts  of  defendant  may  have  been,  or 

he  made  of  the  lot,  or  what  claim  he  asserted,  if  ha  %na  not 

i^s  the  actual  po$HS9ian  of  the  lot,  by  himself  or  fain 

apem/y,  noimpus^y,  andnkMjfy  amd  cenMmotie^  fit 

years  previous  to  the  ccmimencement  of  the  sadt^ 

ef  title  and  claim  of  right,  then  the  Statute  witt 

him:  that  is  the  test,  and  the  onlv  one.   Besides*  tUnelmfy 

left  it  to  the  Jury  to  determine  what  aanounla  to 

session.     This  is  not  their  province.    See  Pumss 

17  aa.,  600. 

.  We  agi^  with  the  Court,  thit.wkan  tblnn  ie 
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mSkt  af  (kift  endMce,  the  J«^  a«tit  ^  f ecoificile  thd  Mtft^ 
HioQjr  as  to  make  all  Bpeak  the  tmth^  «iid  not  impute  perjury 
to  any,  if  they  o$sk  poasibly  do  ao ;  bat  when  there  is  »  coi^ 
Sict  irreooaeuably — as  thete  most  ttaqaestionably  is  in  thil 
cade— if  the  witaeaaea  are  all  equally  credible^  then  the  Jurf 
irill  credit  thoae  who  had  the  beat  opportunity  of  knowings 
)r  thoae  who,  from  the  soaoner  of  teatifyiDg,  and  the  oircum^ 
itances  uid  facts  upon  which  their  recollection,  aa  to  time? 
iates,  &c.,  are  baaed.  Indeed,  it  is  very  difSicuIt  to  latr 
lown  any  certain  rule  by  which  the  Jury  are  to  be  govemecL 
tfv  own  idea  on  this  aubject  is,  that  as  the  Jury  are  to  find 
be  truth  from  this  conflicting  evidence,  and  as  they  are,  or 
ire  supposed  to  be,  impartial  between  the  parties,  that  they 
boald  find  as  they  shall  be  conscientiously  impressed  by  the 
Tidence,  let  that  be  the  one  way  or  the  other. 
The  Court  charged,  further,  that  ^^  when  there  is  an  irre* 
oncilable  conflict  in  the  evidence  resulting  in  reasonable 
oabt  upon  their  mind,  then,  in  this,  like  a  criminal  case, 
be  defendtat  ia  entitled  to  the  reasonable  doubt,  and  the 
faw  will  leave  the  parties  where  it  found  them." 
7.  We  hold  the  role  to  be  the  reverse  of  that  laid  down  by 
le  Court.  Here  the  plaintiff's  title  is  indisputable.  The 
efendant,  to  avoid  the  force  of  the  title,  and  to  defeat  a  jre« 
)very  under  this  plain  title,  pleads  the  Statute  oi  lamita* 
ons  in  bar  of  that  right.  Tne  onus  is  on  him  to  auataiii  hia 
lea  affirmatively.  If  there  be  a  doubt — a  reasonable  one-^ 
le  case  ia  against  him ;  and  I  am  net  ao  certain  but  that  the 
ime  rule  would  apply  in  criminal  cases.  There  is  mwdh  an^' 
iority  for  it,  and  none  against  it  that  I  know  of.  But  in  a 
ril  case^  there  is  no  qudstion  about  the  rtde,  and  it  stands 
reason  thatit  should  be  so.  A  party  is  not  to  be  deprived 
a  plain  right  upon  a  mere  doubtful  claim  of  another. 
In  the  JLexington  ImmraMe  Ctmpany  V9.  Paper,  16  OA^,i 
e  Court  recognises  the  rule  thus  broadly :  ^^  It  is  the  duty 
the  Jury^  in  M  cases,  to  find  the  truth  of  the  fact  present- 
to  tbeas.  Bat  if,  after  bearing  all  the  evidence  on  the 
int,  it  still  remains  doubtful  where  the  truth  lies,  what  irf 
be  dao6  ?  We  have  always  held,  under  smch  ciroomstancea, 
is  the  daty  of  Ae  Jury  to  resolve  the  doubt  in  favor  of  him 
unst  whom  tbeohaafge  ia  made.  For  instance,  after  hear- 
r  all  the  evideneet  it  reswns  deubtAil  whether  the  pbtinti# 
»  flttftlaiaad  hi»M(fta#.of  action^  that  d0abt  most  acquit  th# 
41 
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Mtedmt  80,  if  Ae  defeadant  relies  en  s  Bpmi  plet^if 
k  i»  doidytfiil  whetlier  thi&  p)#a  19  tmsUAned^  tb  Jury  eaimot, 
vitk  propriatTy  vettum  a  verdiet  Busteisinf  Ae  plea.  8«,  ift 
(lis  oaae^  if  thare  be  soch  a  oonflicl  in  &e  evide&oe  <m  te 
ipoint  whether  the  defendant  has  the  statntary  title,  arnii 
ptkg  to  the  rales  here  laid  down,  that  the  Jnrf  csniMil  fai 
die  troth  beyond  a  reasonable  donbt,  then  tney  mm  M 
•fftinst  the  plea. 

.  Judgment  revened. 


"  OILMORfi  M.  MOORE. 

r.  If  ft  Stieriff  collect  money  on  an  execution  and  pot  it  ia  a  tmnU  ao^v  ^ 
§  ba4,  and  It  it  stolen  while  he  Is  aaleep,  lie  ft  liable  to  acoooot  to  the  phitfif 

iB/.jfkSMrfheloiia. 


.  Rnle  against  SheriC;  in  Harris  Bnperior  Court;.    Trisdibe- 
fJMre  Jadge  Wonniu,  at  April  Tem,  1800. 

This  was  a  rnle  against  Thomas  H.  Moore,  Bhariff  rf  H»r^ 
lis  coonty,  taken  oat  at  the  instanee  of  WilKsdm  B«  8.  Od- 
nore,  t»  show  oanse  why  he  should  not  m^  ovar  to  ssld  d- 
sere  the  sm  of  $400,  principal,  and  |&  71  interest,  ht- 
sides  the  cost,  alleged  to  have  been  oeUeeted  hj  anid  fihsrif 
on  a  jE,  fa.  in  &vor  of  Gihmn'e  against  Timothy  CaffiM  sol 
ethers,  sad  which  he  fiuled  and  negleoted  to  pay  <vf«r  to  wi 
Qilmore. 

The  Sheriff  answered,  that  he  eoHeeted  the  aoMMHit  dnssi 
mid  JU  fa.  m  Maroh,  186»,  and  under  the  belief  Aai  plsls- 
tiff's  attorney,  P.  0.  Hamr,  Bsq.,  Mrided  iai  A»  Sownrf 
laGmige;  wrote  Se  Irim,  oKreetii^  his  letlir  se  tkni plssi^ 
«»d  said  aitamey,  not  «ssidiag  at  LaOiaiigSi  'fa«l*^  WeH 


•w 


<•  MAQffM,  JUMl  TBRBI,  MW.   ^ e« 

Pml,  dvl  3u*  reooive  )ii0  letter.  He  b^t  said  mftoey  atfelj 
imiLlke  mghl^  of  ibe  8lh  April,  1859,.  locked  up  in  s  Urge 
trottk  under  the  bed  in  hie  dweUing-houset  aiept  ia  by  defend- 
•at ;  end  aipen  sMd  night  of  the  8th  April,  and  while  respond^ 
(at  ves  ftleeping  in  said  bed,  under  wbioh  was  the  trunk,  the 
still  trunkv  vith  die  money  therein,  collected  as  aforesaidi 
ipas  steten  out  oi  the  boose  of  respondent  by  some  perecm 
who  entered  his  dwellmg-house  by  raising  the  window  at  the 
Uok  of  tl^  house;  and  the  trunk,  with  the  money,  was  thoe 
secretly  and  feloniously  stolen  from  resnondent.  The  trunk 
vss  found  the  next  morning  about  one  nundred  yard?  from 
Uie  house,  broken  open,  and  all  its  contents  gone  except  a 
few  pieces  of  silver.  There  was  in  said  trunk  at  the  time 
iboet  $1,300,  part  of  which  was  the  money  collected  od  said 
jE.  /a.,  and  belonging  to  plaintiff,  in  good,  solvent  bank-biUa } 
isd  said  respondent  avers  that,  notwithstanding  he  made  ei^ 
trsordinary  exertions  to  detect  the  perpetrator  or  perpetra- 
tors of  said  felony,  he  was  unable  to  do  so,  and  said  money 
was  thus  totally  lost,  &c. 

Upon  this  snowing,  the  presiding  Judge  discharged  the 
rale  against  the  Sheriff,  holding,  that  under  the  facts  and 
cnrcamstances  of  the  case,  he  was  not  liable. 

To  which  dedsion  counsel  for  plaintiff  excepted,  and 
lig&ed  said  decision  as  error. 


Ikoeam  ft  RussxLL,  for  plaintiff  in  error. 

M0B|«1T  ;  BtANDPORD,  eoji^o* 

Btf  the  CoHrf.— -Lumpkin,  J.,  delivering  the  opinion. 

Was  the  Sheriff  liable  to  account  to  the  plaintiff  for  the 
money  coQected  by  him  ?  Is  he  excused  by  the  facte  set 
brth  in  Us  return,  in  response  to  the  rule  ? 

Of  course  the  defendant  cannot  be  called  upon  a  second' 
time  to  pay  the  debt.  Either  the  plaintiff  or  the  Sheriff  must 
•Main  the  kaa.  The  Sheriff  vokintarily  aesvmes  the  reepon- 
AiUtaea  of  Us  ofloe.  Amongst  the  rest,  if  he  bse  money 
vkieh  he  has  eolleeled,  he  must  account  fbr  it.  The  plaintiff 
ksnooptmu  Be iatempeUed to eainisl^ to Ae Sheriff tiie 
«Ueeiieft  ef  kie.debi.    H^lu»ttoehoiee. 


suPBSMis  couitf  OF  43mmu. 


Moftit  it  di.  9f.  Muaroe. 


It  is  conceded,  and  the  Books  show  it,  tlmt  tj^k  £^M 
tiaw,  the  Sheriff  is  liable.  '  We  see  nothing  im  w  %Mm 
or  the  condition  of  the  eountry  to  excuse  him.  His  mode  if 
keeping  money  was  very  insecure,  to  say  the  leasl  of  it  it 
accidental  fire  would  have  consumed  it.  Thief^s  -did  brnk 
through  and  steal,  without  doing  any  act  of  violeniie,  or  era 
disturning  the  slumbers  of  the  offioer.  It  wa0  the  least  k 
eonli  have  done  to  keep  an  iron  safe,  or  some*  seetire  >\hqI) 
fbr  the  preservation  and*  protection  of  .money  tad  the  Tsiai- 
61e  papers  constantljr  in  his  custody. 


*•  Judgment  reversed. 


MOB£IS  et  al  vs.  MUNBOE. 

2.  Where  partiee  have  cooflictiog  ciaioui  dependiog  apoa  a  Law  point,  u^ 
thty  eompromiu  them,  each  ia  boaoci  by  the  seulemeaife  wbelhct  tba  *a^ 
point  tarns  out  to  have  been  for  him  or  againtt  him. 

In  Equity,  from  Lee  Superior  Court.     Decision  by  Jndgt 
Allen,  September  Term,  1859. 

This  case  having  before  been  up  to  this  Court,  a  statemefit 
of  the  facts  of  it  will  be  found,  in  substance^  in  ^e  2Sth  Vol- 
SuprcTiH  Ctmrt  lUp.y  v.  597.  This  Court  reversed  the  de- 
cision of  the  Court  below,  and  on  the  return  of  tbe  remitfir 
.tur,  counsel  for  complainant  moved  to  amend  the  bill  as  fbl* 
lows: 


Your  orator  shows  th«t  li»  was  iadnoed  to  ositcir  into  siU 
eontract)  or  agreement,  upon  the  aaioranee  hnsBg*  riren  Ui 
by  the  attorney  At  Law  of  said  deCsndwitSy  wm  mEl  as  can 
Oner,  a  akiUfiil  IwwjBity  that  the  deed  uader  vrhioh  ^nrnliti 
claimed  from  Bawsw  Giia*WM.<Mtnroidt  ^  rataim  ef  ih 


/  UAsosii  mm .  "svsm,  im^  -.  ^      <^^ 
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fi^t  it  mlB  «ifrfbiWfail$i;«ot%lOr  w»4  iu  the  edv^Tiie.  ]K)8i&d8$ioq 
of  said  lot'oC  kndy  b«t  that  the  »«D¥>  *waa«  valid  and  goo^ 
deed,  and  "was  a  paramottiit.  ^ille .  for  «»id  piPeioises^  Andi 
7<mr  orator  fbriher  ehows^  that  awoe  the  filing  of  this  bi)X 
the  Sttpreme.  Court,  at  its  teoent  soBsion  at  Atlanta,  in- a  cai^l 
peadingia  aaid  Courts  Sdwaird  Ghisham  va.  WHUam  U^ 
WM^  deeided  that  .the  Common  Law  pna^iplci  against  barraiy 
try  and  solUng  protaod^d:  titioa  wna  in  foroo  in  thia  3tate^, 
aad  had  bean  at'  all  timoa  sijaee ,  oar  adopting  Statata,  and/ 
tkat  a  dead  made  by  .a  T^dor  whilst  the  premises  were  in  tha 
advere^rpoavaaaiito  of  another  was  Toiii,  and  oonve^d  no^ 
titi«..  Yaai  aralor  aaya  that,  ba^aog  been  deceived  as  to  thft 
law  controUii^  hfk  rights  in  tbp  oaie,  and  acting  uniJer  a  ui^ 
take  aa  to  tke  lanr«  he  atibvita  to .  voar  Honor  whether  it  ia, 
just  or  eqailable  for  him  to  be  required  to  comply  with  aaifi^ 
agreemiaiy  the  more  espeoiall;  as  the  defendants  would  not 
be  injured  by  its  cancellation,  but  have  all  the  rights  they  hadf 
before  said  agreement  was  made. 

The  Court  allowed  this  amendment  to  be  made,  and  on  the 
strength  of  it  ordered  the  former  injunction  to  be  retained 
till  the  hearing  of  the  cause,  and  refused  defendant's  motion 
to  dismiss  the  bill  as  amen<lcd. 

Counsel  for  defendant  excepted  thereto,  and  assigns  the 
same  as  error. 

Lanibr  &  Anderson  ;  McCay  &  Hawkins,  for  plaintilla 
in  error. 


Vason  k  Davis,  trontra. 


By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

r 

This  amendment  does  not  add  the  slightest  Equity  to  the 
>r]gina}  bill.  The  very  essence  of  the  settlement  was  the 
ornpromUe  of  the  rights  that  depended  on  the  law  point,  and 
leither  party  ought  to  be  allowed  to  set  aside  the  settlement 
)ecanse  he  may  have  foand  out  that  the  law  point  was  in  his 
avor«  and  Ihat  be  made  a  bad  trade  in  conceding  anything 
m  accoaat  of  the  uaoertaintjof  it.  The  uneertamiy  of  thq 
egal  question  is  the  very  foundation  stone  of  that  settlement. 
)n  atij  ,9tkm  WWWm^.^r^  VMM  ^v^.  eqiV^t^  jihe 
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hni  and  tlie  other  iiaust  have  got  tbo  Und— ftn  eiitiv»kNBor  it 
dntm  gaia.  If  tbo  psrtm  Imd  made  a  aottl^Miit  vpot 
the  basie  that  the  Law  was  in  faTor  of  Mnaroe  bejifti  lil 

Snestion,  Matiroe  most  have  got  the  entire  land  by  ^  mI^ 
ietnent.     If  they  had  made  a  settlement  qimhi  the  buii  tint 
the  Law  was,  bejond  all  donht,  aminst  Monree,  Urn  ttbm 
nartr  most  hare  got  the  entife  land  bj  the  letdeaent 
Neither  of  these  resalts  was  reaobed^  beoanse  neither  of  &«n 
bades  was  assumed.    The  tme  basis  of  Uie  settletsent  tii  tki 
mieertainty  of  the  Law,  and  the  settlemieat  was  a  eoAfrafr 
ise.    The  resuH  oonld  not  have  been  reached  ftoa  ibj  oiktf 
startiog  point,  and  we,  therefore,  know  that  the  stsrtittcM^ 
was  the  tincertaintT  of  the  Law.      Mr.   Mnnree  iM  kb 
ihance$,  and,  thongn  they  appear  to  be  wortb  mei^aovdM 
tlhey  wei^  then,  he  must  abiae  bj  the  sale.    Tftia  is  the  firtt 
if  11  n  traders.    The  bill  ought  to  hare  been  diaansiei 

Judgment  reversed. 


i' 


JOHN  DOE  ez  dem.  of  WILLIAM  P.  PBABMONI>»  ^ 
0l.  vi.  RICHARD  ROE,  Casual  B|jector,  fcc,  IftAAC 
BROOKING,  tenant. 


I.  Tbe  ptAinttS;  in  an  tctioQ  of  i(iectme«l,  is  aot  •■titM  to 
•  ef  Ike  t«iM»9  kM  eoBMyad.  bf  ile^>  lii«  wM«  ISfiil  ami  irm^n^*^** 
•iioUwf  I«s0or  wbtMe  rif l|t  to  f^vr  k««  been  barred  bif  a  fiMM*  angif 
ia  lh«  •taUatoiy  form  of  actkMi  agAiiitt  tb«  mom  4eleiida«t  lor  Bum^  l«l  •( 
land,  wd  thfl  demises  from  these  two  beiof  ell  the  tltl*  exaibitird  bf  ihi 
plefntiiT. 


•  I^eotment,  in  Qnitman  Snperior  Comrt.   Tried 

P«EKtN8,  and  New  Trial  granted,  at  May  T^rm,  tlMfi. 

*  The  plaintift  in  ismt  bronglrt  tbia aetioa  «o  twMtf  Wk€ 


UA.COS,  iHJXB  31BM ,  18«0« 
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m>m^ 


•A  Ma$mA 


kndtf^:!^  in  the  8lk  dblriefe  of  orifiiudlj  Lee,  Mir  ii^. 
ouuicoimlgr* 

Oft  the  trials  pUd&tiff  r#ftd  in  avideaco  the  pht  snd  gruit 
to  Botvell  Cook,  of  XreadwtU  dutriet,  Btehmoad  oovnftj, 
AltOf  a  dtod  from  Bosweli  Cook  to  W.  P.  DearmoMly  iiim# 
in  Green  eonnty,  nod  dated  Soptembor  26tli,  1829.  i 

JoliaN.  Green  testified,  for  plamtifl;  thnt  in  1861  end^ 
1852  defendant  dieelaimed  tide,  and  said  lie  wonid  give  wgn 
the  land  when  tke  true  owner  oame,  bnt  wonld  not  give  it  nfe- ' 
to  Keel,  (one  of  the  plaintifli,)  beeanse  Neel  had  %  fovgea 
deedteit» 

Nathan  GUbert  testified  to  the  eame  &et8,  and  the  jkumi 
fciii  here  rested  their  case.  i 

Defendant  then  read  the  endenoe  of  Jvmm  A*  Qreeny 
Smre^^General  of  the  State  of  Geor^a^  iriio  taatffied,  that 
tbeonanal  Bode  retmmed  to  his  ofiEoe  ny  the  OomiaisaieoBm 
>f  the  Land  Lottery  of  1827,  shows  that  the  lot  ia  ikfmm 
vas  drawn  by  BosweU  Cook,  of  Tr^adweU  distrist,  BMMMi 
loiinty ;  that  the  pbt  is  reeorded  to  BosweU  Ood^  of  said! 
Ketriet  end  eonn^.  The  first  letter  of  Ckwrik's  Ohristianf 
tame  has  evidently  been  erased  on  the  original  Book,  m  m 
0  nmkjB  it  iloeweU,  instead  of  AiswsU;  does  not  kaow 
phethor  the  ohaage  was  auida  by  the  Onsamisstenews  at  ike^ 
ime  of  reoenliag  the  name,  or  snbseqnently,  by  sonw  otkiV 
ersoa. 

Isaac  Kewdl  testified,  that  he  knew  a  wum  asnwd  Bssws> 
'ook  who  lived  in.  the  city  of  Angnsta,  Biehnmid  eona^'- 
!om  aboat  the  year  1822  tiU  aboat  the  year  1880;  kaew 
Kid  Cook  in  Coaneotioat  in  1818,  from  whiek  State  Id 
ared  to  Aagosta;  witaess  was  very  weB  aeqnainted  ki  Aa^ 
Beta  aad  vicinity,  and  kaew  no  saw  maa  aa  Boswell  Oeek« 
Jesaea  S*  Ffaney,  ef  SoatUagtea,  Coaneotioat^  teetiied^ 
iai  BaaweU  Cook  died  ia  tkatj^^oekk  ISfiCs  and  that  ka 
IS  aaa  ef  the  apptaisew  of  tke  estate  of  deeeasodt  kefijaad' 
naag  Ooek'spapers  a  paper  paiportana to  kave  bisa  aae*^ 
ted  by  the  Governor  of  Georwia,  aader  tiie  seal  of  thai 
iato^  dated  Nevettbsr  6A,  18tl,  convayiag  la  BesaeB 
»ak  a  traet  of  land  sitoated  in  tke  8tk  distriot  of  Lsr 
onty^  Gesfgia,  sod  beiag  No.  19;  tke  sarvey  bebg  dated 
Duary  22d,  1827 ;.  tkis  paper  wae  headed  over  to  the  ad», 
niatzator  ef  BaeweU  Cook, 
/aha  W*  QniU  testifi^,  tfart  he  kaav  Boswall  Ossk  la« 
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Obe«  €»  4^mi  DearoMNul  f^-ttiom  <er  «6 


SMtfliBglon,  Cooaectiettt,  m  1819 ;  ssid  dock  fehdrtly  (hkmi 
after  removed  to  Augusta,  Georgia;  witneBS  found  him  io 
Augq^ta  in  1823,  and  tbej  both  rtskied  there  till  ISSft^  when 
witness  went  to  Milledgerille ;  went  back  to  Gonnectmi  is 
1831,  and  found  Mr.  Cook  there,  where  he  oontioaed  to  live 
till  his  death ;  witness  bad  heard  Cook  say,  whilst  they  irtie 
together  in  Augusta,  that  he  had  drawn  a  lot  of  land  in  ibe 
Iimd  Lottery  of  Geoi^ia,  the  land  drawn  being  it  Ui 
Qonnty ;  neyer  knew  any  such  person  as  BosweU  Cook. 

^  WiUiam  V.  Kerr  tes<afied,  that  he  has  rMided  in  Riohnuil 
county  nearly  forty  years ;  has  never  known  such  a  mas  tf 
Beavell  Cook,  but  Ims  a  liaint  recollection  of  knowing  a  naa 
named  Roswell  Cook  ;  Treadwell  district  is  new  the  1st  or 
2d  ward  of  Augusta. 

!  John  Mann  testified,  that,  having  been  Clerk  of  the  Slp^ 
mot  and  Inferior  Courts  of  Richmond  oonnty,  he  was  weB 
HQ^nainted  with  the  people  of  that  county ;  be  knew  a  isa 
1^  Augusta  ift  former  years  by  the  name  oif  B.  Cook^  aai 
has  a  strong  impresrion  that  the  R.  stood  for  RosweU^  ttti 
Cbekiwas  horn  the  Iforth,  and  witness  thinka  retuniedNsrlh 
Weve^hia  death* 

'4,  Xbe  Asfeudant  next  read  a  cenifieate  from  Bei9.  T*  BmS^t 
€l0rk  of  the  Inferior  Court  of  Riohmoud  comity,  ataUagthi* 
tber  Xav  Bigests  of  said  county  from  the  yean  IfiflO  te  180 
iaclusiye,  had  no  such  name  on  them  as  BosweU  Cook^  hit 
tfteaaiiA ef  B.  Cook  and  B.  Cook  and  Otk  did a)>pa«r  on 
^id' Tac  DigMts.  «         .       . 

*.*  Piii^dff  introduced  in  rebuttal  a  certifimte  fcmu  A.  i- 
Bogi^  Suryey4>r<GeQeral  of  the  State  ef  Georgia^  dstsd 
DeftenbeE  9th,  1869,  in  which  he  states  ihmt  tke  Mg«i 
bftokb  of  drawing  .and  other  endence  in  hie  ofioc  shew  tkai 
BseHveU  Conk,  of  Tread w^  distarioi,  Raobmeflnd  oomntyt  «» 
lid  drawer  ef  Ahe  lot  in  dispute ;  also,  &  certaficnte^  ef  -sas^ 
^Mefrelto  H.  J.  Qt.  Williaasa,  SecretMy  ai ihm  SkseeutmeDt- 
pairtmentt' stating  diet  the  Land  Books  in  tk%t   DepaiimsBl 
aboif  diat  Beswril  Oeek  was  the  drairer  ef  aatd  let;  siiA 
Boggna&ako  .testified  ^o.the  facta  stated  in  bia  eertifieater 
atafing,  however,  tbat  one  book,  kno^n  as   tbe^MuMMSMA 
Beak  of  tJie  Office^  bears  palpable  evideuee  of  the  mmme  hmt* 
ing.  been  altered  from  BosweU  to  RoewelL 

Pkintiff  ali^o  introduced  several  wiiMMte^    trho  fgwtiiei 
tbai  dsfendaoir^ditckimad  title,  to  «aidiat^  a«M*.Mid  Im  ««• 
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aiding  it  tinder  the?  Stsmte  of  tiraitations,  but  tad  not  been 
possessJoii  sir  years.  One  or  two  of  the  witnesses  tosti- 
(l  that  they  attested  a  quit  elaim  deed  from  one  Trotter  to 
fendant,  and  that  said  Trotter  stated  at  the  time  he  exe- 
red  said  deed  that  he  had  no  title ;  also,  that  no  considera- 
*n  for  the  deed  was  paid  by  defendant. 
The  eridenee  having  here  closed,  the  Jury  found  a  verdict' 
'  the  plamtilTs. 

The  defendant's  counsel  moved  for  a  new  trial  on  the^ 
mnd  that  the  verdict  was  against  Law  and  the  evidence. 
The  Cotirt  granted  a  new  trial,  and  counsel  for  plaintiff 
•opted. 

loop  &  Beall,  for  plaintiff  in  error. 

IOUOLA89  k  DoTTOlASS,  eofUra. 

[f/  the  Court. — LtON,  J.,  delivering  the  opinion. 

y  recollection  is,  that  this  case  was  decided  'upon  quite 
f erent  state  of  facts  from  those  that  appear  in  the  Be* 
:r*s  statement.     In  fact,  I  know  that  we  ordered  a  Judg- 

of  afirmance  upon  the  following  understanding,  in  ad- 
1  to  the  reported  facts,  althouffh  the  Record  itself  is 
ctlj  reported :  That  the  defendant  put  in  evidence  an 
plification  of  a  judgment  previously  had  in  that  Court 
stAtatory  form  of  action  at  the  suit  of  John  B.  M.  Neel 
^t  the  defendant,  in  which  there  was  a  recovery  by  the 
Jant  of  the  same  lot  of  land  in  controversy  in  this  suit, 
len  introduced  and  put  in  evidence  a  deed  from  th» 
i/r,  I>earmond,  to  said  John  R.  M.  Neel,  dated  previ- 
>  the  recovery  in  the  suit  by  Neel  against  Brooking. 
Jiese  facts  appeared  to  the  Court,  I  have  no  recoUec** 
w^h  ether  by  agreement  of  counsel  or  from  the  mistake 

CJourt  alone  in  looking  to  the  decision  in  the  same  case 
-4-1  in  2Tth  Oa.^  62.  So  understanding  the  facts, 
t  tk^  opinion  of  the  Court  in  accordance  therewith,  pro- 

thAt,  if  we  were  mistaken,  I  cannot  say  what  would 
oon.  the  jud^ent  of  the  Court  in  the  facts,  simply  aa 
ii«  I  certainly,  on  those  facts  alone,  should  not  have 
t«<l  that  the  verdkn  chanld  be  disturbed. 
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My  reooUeotion,  fttrther,  k,  that  whM  this  teiinai^  ni 
tbe  defendant  oame  in,  the  plaintiff  amended  hb  declantioft 
W  adding  a  new  demise  from  John  B.  M.  NeeL  TI10F6  mi 
alio  a  demise  from  Oearmond  for  the  use  of  Neel 

On  theae  facts,  the  plaintiff  was  not  entitled  to  a  yerdict 
Not  on  the  demise  from  Dearmond,  becanae  the  4Md&<A 
him  to  Neel  cMtvejed  the  legal  title  out  of  htm*    Hor  obIIm 
demise  from  Neel,  because  the  judgment  recovered  in  tlM  fQ^ 
mer  snit  barred  his  right  to  recover.    See  Sims  n.  Smitk  19 
(7a.,  125.    Nor  on  the  demise  from  Dearmond,  fi)r  the  qm 
of  Neel,  becaose  the  deed  to  Neel  conveyed  the  equtsUe,  as 
well  as  the  legal  title  to  Neel.    So  a  new  trial  was  froperlj 
allowed  by  the  Court  below.     Of  course,  if  it  be  true  m  hi 
auggested  in  the  argument,  that  the  verdict  in  the  flnteiM 
was  rendered  in  consequence  of  Brooking's  adverse  hokdiif 
«f  the  premises  at  the  making  of  the  deed  by  Des^wwd  (0 
Neel,  and  the  ruling  of  the  Court,  that  that  fact  would  d^feit 
the  plaintifis'  right  of  recovery,  that,  in  my  opinion,  wooU 
make  a  very  material  difierence;  but  that  doea  not  iV^M  ift 
the  record.    I  think,  too,  the  plaintiff,  in  that  case,  ir<n>U 
have  trouble  in  getting  along  at  Law. 

'  Judgment  affirmed. 
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D«anMd  vf  OlaM  it  ^ 


DENHEAD  n.  GLABS  el  ol. 

■  ]fo  coBirut  Tor  ihs  mIs  of  food*  Tor  tbe  price  of  leci  poiiDils  Hariing  ii 
■{inrd*.  ii  nlid  uader  I)m  I7ib  leciion  of  tbe  Staluie  of  Fragda,  exce 
lbs  bofer  *hall  aocepl  part  of  lbs  piodi  ao  told  aad  aduallf  nxwive  ll 
aatorgiTe  aamethiDf  in  caroeat  to  bind  (be  bargaia.  M  in  patt  of  pa 
mrm.oriiinie  oMe ia  vritiBgbe  made  of lald  bargaia. aisned  birlhepani' 
10  be  chafg*d  by  aock  conlraot,  or  tbeir  aBeal*  (Imreia  UwfM'ir  aaiboriaa 
.  A  deii»rf  of  rood*  ro  the  railroad  ja  luit  a  delirarf  toibe  parekuar,  la  ll 
pDnaivof  lb*  ITlh  aaelioaor  tlieSutateaf  Frasda ;  tba  roiiraad  Mt  beii 
tin  (f eat  of  ihe  bojter  "  to  nfiAwaitJacia^''  Iba  aMia. 

Complaint,  from  D'ooghertr  Cotmty.  Tried  before  Jodj 
LLLBN,  Deoflmber  Term,  1859. 

Edwird  Desmesd  bronsht  his  action  agUDBt  Olau,  Iah 
'  Co.,  on  Kn  account  for  160  sacks  of  saperfine  flour,  sold  b 
laintiffto  riefendant  in  error  at  $2  50  per  sack. 

It  was  proved,  on  the  trial,  that  Edward  Jones,  as  one  i 
le  firm  of  Glass,  Laws  &  Co.,  being  in  Marietta,  at  tl 
laiutiir's  place  of  basineaB,  gave  a  Teroal  order  for  the  floi 
I  March,  1858.  DefendanU  resided  in  Alban;,  Oa.  Tli 
lor  was  shipped  hj  plaintiff  at  Marietta^  on  the  Wester 

Atlantic  Railroad,  to  defendants. 

The  plaiatiff  haviiig  here  rested  his  case,  eonosel  for  di 
sdaat  mor«d  Cor  a  non-soit,  on  the  groond  that  the  opntrai 
led  OB,  which  was  an  open  account,  (ftn-  gooda  tx^A^  oa 
>Tb&l  erdw,  wm  void  onder  ^  17th  sMtkm  of  the  Sutat 

Praads. 

Tbe  motion  waa  sustained  bj  the  Court,  a  non-salt  awan 

:,  and  counsel  for  plaintiff  excepted. 

VAgoif  ft  Davis,  (br  plaintiff  in  error. 

SuraBTBR  k  Blt,  Mntra. 


By  ike  Cirarl— LfmrKnr,  J.,  deKT«ri&g  the  eipt^aa. 

To  aak*  a  9ti»  of  goods,  waows  and  nevokattdlie,  for  tli 
ce  of  tei)  ponnda  sterling  or  upwards,  good,  mdl 
laemtecMknetiMaf  tha'fltat■teefnMd^  Ao  bojt 
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most  accept  of  part  of  the  goods  so  sold,  and  actually  receire 
the  same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  some  note  or  memorandum  in  writing 
of  the  said  bargain  must  be  made  and  signed  by  the  parties 
to  be  charged  by  such  a  contract,  or  the  agents  thereto  law- 
fully authorized. 

There  has  been  no  compliance  with  the  Statute  in  this  case. 
The  railroad,  by  which  tbe  flour  was  shipped,  was  not  the 
agent  of  the  purchaser,  and  if  the  goods  were  not  recdred 
and  accepted  by  Glass,  Laws  &  Co.,  no  .right  of  action  a^ 
orued  to  the  plaintiff.  (See  Llo^  ^  PulHam  tit.  Wrigktj 
Griffith  ^  Co.,  20  Qa.  Mep.,  574. 


BURTON  v9.  BLACK. 

l.iAn  estate  to  one  genertlly,  without  expressing  Wbai  etttte,  %.ttA  lhe« 
^9,  that  if  be  sltaU  die  without  cbiMrev,  then  over,  U  Ml  a* 

•  nwl  the  lkftH«ti4ii  over  U  raiid. 

%  WImh  the  direotioA  Uh  lluit  All  (be  jpiop^rttr  wbieh  ekaM  fa«  foavl 
at  the  death  of  the  first  taker,  shall  go  over,  the  description  of 

^yvfc  is  suficient^  certain. 

Complaint  for  Negroes,  in  Schley  Superior  Court.    Ihried 
before  Judge  Worbiu,  at  April  AA^oumed  Tonn,  ISttk 


This  was  action  of  complaint  breoglit  by  fUbvt% 
against  William  A.  Black  for  certain  negro  slares. 

The  only  question  in  this  case  arises  upon  the  last   Will 
and  Tt0te]iMQl  of  Mm.  SiiEa  Burton,  tke  aiolberof  _ 
and  to  whom  the  negroes  sued  for  formerly  belonged. 
.    The  eubaliMite  ctf  tlie  beqneal  mjiy  be  fmisd  mi  tte 
•f  the  Conn. 
I  Pkniitif  pitim4»hatiBe^|ammBii1^  «fei#kri 
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k  Mid  WUly  died  soniietime  iu  JfkWMfpX^%  arid  that,  jiip 
never  kad  aoy  child  or  childreo* 

Plaintiff  further  proved^  that  after  the  death  of  said  Beiv 
jamin  Barton,  and  oefore  suit  brought,  he  demanded  said  np- 
ffoes  of  4fifendanty  whioh  he  refused  to  deliver,  and  that  they 
vere  la  poaaeefiion  of  defendant. 

Plaintiff  then  introduced  and  read  in  evidence  a  deed  of 
marriage  aettlement  between  said  Eliza   Barton  and  on^ 
Charles  W.  Smith,  her  last  husband,  by  which  deed  hisj     , 
Smith's,  marital  rights  were  excluded,  and  did  not  vest  or 
attack  in  or  to  any  of  the  property  of  said  Eliisa. 

Plamtiff  here  dosed. 

DefendwU'B  Counsel  moved  for  a  non-suit,  or  to  dismiss 
plaintiff's  suit,  on  the  ground  that  the  bequest  contained  in 
the  last  Will  J^nd  Testament  of  Mrs.  Eliza  iBurton,  of  s^id 
property,  to  Biobert  Burton,  was  void,  and  that  an  absolu^ei 
anooaditional  estate  in  fee  in  the  same  vested  in  Bexyamin 
Barton. 

After  argument,  the  presiding  Judge  granted  the  motioui 
holdisg  that  plaintiff  had  no  title ;  that  the  limitation  ovet  iu 
aad  by  said  Will  to  Robert  Burton  was  too  remote ;  that  the 
l^al  effect  of  the  words  used  created  a  perpetuity,  and  that 
Benjamin  Burton  took  an  absolute  estate  in  and  to  said  pro- 
Perty. 

To  which  decision  counsel  for  plaintiff  excepted,  and .  ae^ 
aigoed  for  error  said  ruling  and  order. 

McCa¥  &  Hawkins,  Smith  &  Pou,  for  plaintiff  ix^  error.    . 

BuNBvoiiB  k  Crawvobd,  B.  Hill,  contra. 
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Bgthe  dmrt. — Stsphi^ns,  J.,  delivering  the  opinion. 

1.  This  <eAse  turns  solely  upoa  the  validity  of  the  limita- 
tion over  ej^ressed  in  the  fith  item  of  the  Will.  Its  validity 
i0  attacked  on  two  grounds,  of  which  the  first  is,  that  it  pre- 
stos ^n  estate-tail,  which,  by  our  Act  of  1821,  is  converted 
iato  %f^e-$imple  in  the  first  taker,  to  the  destruction  of  the 
limitation  o?er.  The  qoestion,  whether  or  not  an  estate-tail 
is  created)  is  always  resolvable  into  two  others,  of  which  onfi 
'^  Whi^4#r»MB  iNr#ilit6«lM  totake,th#  prapert/?,  aipi  ^]^% 
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Other  is,  Do  these  persme  conetiMe  »  elaae  having  wmm 
Biou  from  generation  to  gen^rstion,  down  to  the  m  of  Ai 
'  blood?  The  eases  which  hare  caused  such  diftoul^  sad  toA> 
diet  of  decisions,  are  those  where  the  perseos  inteaded  H 
take  the  property  are  to  be  ascertained,  not  bydesignttioiiil 
the  conreyiiiice,  but  by  iif^erenee.  This  inference  ia  geM^ 
ally  associated  with  a  limitation  oyer,  the  infersncs  itielf  b^ 
ing,  that  those  are  intended  to  take  the  property  nho  m 

•  designated  to  prevent  its  going  over.  Tne  inference  is  a 
sound  one,  only  when  carefully  applied  and  put  undnr  eerttti 
restrictions.  There  should  be  great  care  in  adhering  strieti; 
to  the  description  of  the  persons  who  are  to  prevent  th  fio> 

• '  perty  from  goins  over ;  for  whatever  peiMns  these  msy  be^ 
the  only  just  ixnerence  is,  that  those  Mme  penom^  by  tie 
$am0  du^rivtiarii  are  intended  to  take.  If  property  is  giM 
to  A.  for  liie,  and  if  he  shall  die  without  iMue,  then  09sr  n 
B.9  the  issue  of  A.  are  the  persons  whose  exiateaee  is  ts  !»<»• 
I  vent  the  property  from  going  over  to  B. ;  and  the  jusi  iot»' 

ence  is,  that  the  ^^  issue,  wkhout  furth^  deserlptlen,  are  is- 
tended  to  take  it.  This,  therefore,  is  equivadeat  to  a  gift  ts 
A.  for  life,  remainder  to  his  issue,  if  any,  and  if  Bone^  ^ 
over  to  B. ;  or  under  the  rule  in  Shelley  $  emae^  a  gift  is  A. 
tmd  h%»  ii9ue,  which  is  an  express  entail,  issae  braig  a  ite 
which  has  succession  from  generation  to  generation,  till  tkt 
lineal  blood  is  exhausted.  Here,  ^*  issue"  j^^Tenta  ^fco> 
perty  from  going  over,  and  ^Mssue,"  by  the  aaaie  deaeiqilis^ 
no  more  no  less,  are  inferred  to  have  been  intended  to  taka 

•  it.    But  if  property  is  given  to  Ai  for  life,  and  if  ha  ihaBdie 
'^without  issue  living  at  his  death,"  then  over  to  B.^  theisMi 
of  A.  *^  living  at  his  death"  are  the  persons  "who  ava  to  fn- 
vent  the  property  from  going  over,  and  the  jnat  inference  ii| 
that  only  such  issue  are  intended  to  take  it  sm  akall  be  lifiag 
at  A.*s  death.    Here,  there  is  no  estate-tail,  lor  ^  iaava  filial 
at  the  death  of  A.,"  cannot  embrace  persons  in  fntare  gssr 
erations.      These  two  extreme  cases  clearly  iiinaliaifl  tki 
prmeipU  on  which  the  intention  to  create  smi  %aint»U5i  )l 
reached  by  implication,  or,  more  prepwljy  by  infaianaa    Hi 
apply  it  to  the  case  before  us:  The 4th item  of  tho^iBl^ 
die  property  to  Benjamin,  and  then  die  5th  doelitt^a  iM 
it  shall  go  over  to  Robert,  if  Benjamin  shall  die  ^  ^riMit 
children."    Kow,  if  this  were  a  case  (aa  I  nlinll.  pBMettfi 

^afaow  it  is  not)  where  it  is  aHowuUe  t#mw  mm-  imfcttttei  3 
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the  true  intentiou  of  testators.     That  Will  makei  »  gift  ti 
George  M.  Troup,  jr.,  and  his  heirs — ^a  /l5e-tim»ia— with  tke 
exception,  that  if  he  shall  die  ''  without  lin^  aescendantfi/' 
it  shall  then  go  over.    It  was  contended  in  that  case»  that,  m 
the  '^  lineal  descendants'*  were  to  prevent  the  propertv  bm 
going  over,  they  were  intended  to  take  it«  and  that  that  ia» 
tcntion  made  it  an  estate-tail,  lineal  descendants  constiiutiog 
a  class  which  has  succession  from  generation  to  Mneratioai 
Such  an  inference  is  opposed  to  the  clear  words  of  the  Will, 
for  the  Will  makes  full  provision  for  two  events,  one  or  the 
other  of  which  was  obliged  to  happen,  and  its  provisioiis  are 
therefore  perfectly  exhaustive  of  all  contingencies,  leafing 
no  room  for  inference.     One  of  these  two  events  is,  the  first 
taker's  dying  without  lineal  descendants,  and  the  other  is, 
his  dying  with  them.     These  two  ei^haust  the  possibilitieti 
and  there  is  full  provision  for  e^ch  of  them.     Tne  estate  of 
the  first  taker  is  to  be  afee  iimphy  excluding  lineal  descend- 
ants  and  everybody  else,  filling  the  whole  field,  and  leaving 
no  room  for  anybody  but  the  first  taker,  with  his  absolute 
and  perfect  dominion  over  the  property  during  Ufa,  and  after 
death,  unle89  he  shall  die  mthout  lineal  desoendants.    If  he 
$iqs  without  lineal  descendants,  the  property  is  to  go  over, 
but  if  he  dies  with  them,  the  property  is  to  be  ia  the  situatioa 
ju8t  described — is  to  constitute  ^fee^impU  estate  in  the  finl 
taker,  to  the  exclusion  of  everybody  else.     The  Will  dlispc^ 
ges  of , the  whole  estate  in  all  possiole  contingencies,  bjF  es- 
vre$%  words^  excluding  all  occasion  or  plaoe  for  inferencft* 
sometimes  an  inference  may  be  so  strong  as  to  overooaie  eft" 
press  words,  as  when  *' or"  is  construecr"aiid,"  under  tkn 
strong  inference  that  a  testator  would  not  exokide  the  * 
of  his  donee  from  all  benefit  of  the  gift,  when  there  is 
Son  to  do  so ;  but  there  is  no  such  inference  in  thia 
in  those  like  it.     It  is  not  a  true  statement  of  the  ca« 
that  the  lineal  descendants  are  to  prevent  the  ^tal 
going  over,  the  more  accurate  statement  is,  t^at  thair  a 
}p  to  terminate  the  estate  of  their  ancestor:  and  in  itaia^ 
is  good  reason  and  perfect  conformity  with  the  gen^ 
duct  of  mankind.     The  object  of  the  testator  waa  to 
directly  for  two  persons  only — ^his  own  son,  who  ia 
taker,  leaving  him  to  provide  fust  as  he  might  fiUmi^  ^ 
hivn  issuey  if  he  should  have  any,  and  the  romainiddrmj  ^ 
whom  he  was  z\pt  willing  (o  trust  ia,  the.  h«nda.  of  ii^ 
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The  issue  «f  kie  bob  no  doabt  oODBtitnted  b  strong  noUTC  ii 
<hjpiQg  th«  form  of  the  gift,  bathe  proTided  for.  them  ^is 
•M  &ve  pareDtB  out  of  six  provide  for  th«  issue  of  their  torn 
aii<l  that  19,  bj  giving  property  to  their/otAer,  leaviog  thes 
10  lake  their  chances  as  his  heirs  or  legatees.  The  tesiato 
<1iii  iiotilesire  to  terminate  the  estate  of  his  sod,  neither  du 
ring  his  life  nor  at  his  death,  if  he  shoald  die  leaving  thos 
hLo  would  have  natural  claims  on  him,  because  he  coul 
^iMy  trust  his  son  with  his  own  children ;  but  there  was  tb 
rt:mniDderman  whom  be  waa  aot  willing  to  trust  in  the  baud 
of  lii^  son,  and  for  whom,  therefore,  he  made  proviaiofi  hiin 
-vir,  in  the  event  that  the  son  should  not  leave  tliose  for  when 
W  would  be  under  natural  obligation  to  provide.  <}ov 
Tnmp't  Will  creates  a  fee-timple  in  bia  son,  determinabl 
"puu  his  dying  withbut  lineal  descendants ;  and,  he  havinj 
'i.'cil  without  such  descendants,  the  estate  terminated  am 
went  over  under  the  limitation.  So,  in  this  case,  the  4tl 
'H-m  of  the  Will  gives  the  property  to  Beniamin  Button,  .thi 
■od  of  the  testatrix,  and  aa  no  lesrt  estate  than  \fee-nmpU  i 
"X|>ressed,  tha'.  item  creates  mfte-simple  in  Beojuain.  ,  Thi 
rule  of  construction,  which  m  ikes  every  estate  a  fee-nmpk 
iitili-M  a  smaller  one  is  exprewed,  is  dt:rived  from  that  verj 
Act  uf  1B*21,  which  is  invoked  to  defeat  this  limitation  over 
I'rue.  the  Act  eonverts  into  unconditional  fte-empU  estates 
ill  estates  expressed  io  such  t^rma  as  will  pass  an  estate  t&i 
n  real  property  by  the  Statute  of  Westminster  Seoon^ 
True,  also,  our  Courte  h&ve  held  that  estates  tailbyinferenoi 
T  implicntion  are  inoluded,  as  well  as  those  within  the  lette: 
f  Iht'  Statute  of  Westmiuster.  True,  yet  again,  the  Snglisl 
'ourts.  in  CAses  relating  to  real  estate,  would  always  iafei 
'iHt  an  esute  tail  waa  meant,  and  not  a/e«-M<i^Ie,  determin 
i'le  upon  condiliou,  unless  the  e»ate  to  the  first  taker  irmi 
vpp.-sed  to  him  and  hit  heirs.  From  all  this,  it  might  V 
'^ued  th»t  the  Aot  of  1821  preitervee  the  same  dutinctioi 
!-iweon  an  estate  to  one  generally,  without  expresaing  whai 
tate,  and  an  estate  to  one  and  hit  keirt,  so  far  a<  the  die 
notion  can  affect  titatta  tail.  I  cannot  think  so.  The  En 
isb  Couru,  in  arriviog  at  estates  tail  by  implioatioB  or  in 
rence,  always  proceeded  on  the  principle  of  being  gnide( 
'  the  intentton  of  the  grantor.  They  applied  the  EngUsI 
les  of  aobBtruction  for  that  purpose,  aoa  one  of  thwe  w«8 
\t  an  cstata  is  real  property  to  one  generally,  gikV*  Uk  w 
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|ttl6  tortus  Mdy.  ^onr  our  Act  of  1621  Ml  ^If  t9Kmt^ 
attfttes  inXt  into  fee-^mpUM^  but  it  also  enaota  a  iiav  ^nb  of 
eoiii<trQetion,  introducing  it  with  a  reoital  thai  the  intenim 
tt  the  parties  to  oonyeyanoes  is  often  defeatedy  and  great  n- 
justice  done  by  the  rnks  of  constrnotion  then  prcfailiac* 
That  new  rule  m,  that  an  estate  to  one  generally  shall  be  beM 
%fee'9imple.  I  cannot  doubt  that  it  intended  to  snbjeet  tiis 
Imglish  rules  of  construction  to  the  modifying  operatiet  of 
this  new  rule,  in  all  cases,  as  well  where  the  question  sbeaU 
'  he  estate  tail  or  not,  as  in  all  other  matters  wherein  the  de* 
ei<*ion  depended  on  the  intBniian  of  parties.     Under  the  Sa« 

Jlish  rule,  an  estate  to  one  and  his  heirs  is  mfee-mMk.   Us- 
sr  our  new  rule,  an  estate  to  one  generally,  is  a  fee-^impk, 
Cnder  the  English  rule,  their /ee-etmpb  is  not  out  dawn  ts  t 
/40-taUy  by  attaching  to  it  a  condition  that  it  shall  so  ofer  if 
the  first  taker  dies  without  issue;  it  remains  a /€s«efMpfa,  iMi 
'  Is  deteminaUe  on  the  event  named.     Now,  shall  aurfm  mm 
•fe  be  cut  down  by  attaching  to  it  the  very  same  coaditioaT 
To  hold  so,  is  to  reverse  the  intention  of  our  Act,  for  it  was 
istendad  to  enlarge  estates ;  but  this  construction  of  it  makes 
It  re90net  them.     I  must  think  that  whenever  a  fee^^imple  u 
Irst  conveyed,  whether  conveyed  in  such  terms  as  theSnghsb 
rule  requires  for  the  purpose,  or  in  such  as  our  Statute  hss 
•lade  soiBcient  for  the  purpose,  it  will  not  be  cut  down  iate 
•ay  smaner  estate,  by  attaching  to  it  a  condition  which  would 
ftot  have  that  effect  under  the  Bnglish  rule.     Our  law  makes 
%/^*w{mpU  more  easy  of  creation,  and  it  cannot  consistently 
■lake  it  also  more  easily  degraded  from  its  rank.    If  the  be- 
.^uest  to  Benjamin  in  this  4th  item  were  expressed  to  him  and 
liis  heirs^  it  would  net  create  a  fe^-eimple  more  dfectaally 
moAw  our  law  than  it  now  does  by  being  expressed  to  hisa, 
tad  I  think  the  onljf  effect  of  the  oth  item  is  to  attach  a  eem- 
tf tion  to  that  fs&^mpU  by  declaring  that  it  diall  terminaae 
ted  go  oyer,  if  the  first  taker  dies  ^' withouit  children.''    Thtt 
fhfl£ett  are  not  intended  to  take  in  any  event,  except  to  take 
^eir  chances  as  heirs  or  lenteee  of  their  lather.    The  estaa« 
k.to  be  just  what  the  fourth  item  leaves  it,  a  /eu  tfciah   n 
ibe  first  tiAer,  ttless  he  dies  imMone  children.    This  new  m 
iqually  applicable  to  the  case  of  TenniBe  vs.  Ford.    Li  bo^ 
cases  &•  eatote  Is  a/ee^t6f»p&,  dePtersmaahle  upon  cnnditioia^ 
iftd  in  this  case  the  evMt  mviag  happened  on  wUeh  it 

•o tleterittMi  itanist pk over iliMtor tw JiwMiDa^ . 
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Button  ♦«.  Blftct. 


2.  The  other  ground  of  attack  oti  the  validity  of  this  limi- 
ioD  is,  tbit  llie  des^ptum  of  the  Ihioga  which  are  lo  so 
'r,  is  too  vague  and  uncertain  to  be  carried  out.  The  di- 
tion  is,  that  all  of  the  *^  property  which  shall  be  found  re- 
ining at  the  death  of  Benjamin/'  ehall  go  over  to  Robert* 
Kos  said  that  this  meant  only  such  property  ae  should  bo 
QfJ  remarniog  in  Benjamin's  posieision  after  the  exerciho 
lis  rights  over  it^  including  a  power  of  disposition.  If 
1  were  the  meaning  of  the  words,  it  would  certainly  be 
L  as  amounting  to  nothing  at  all ;  but  we  do  not  think ' 
18  the  meaning.  There  is  no  power  of  disposition  con- 
*d  on  Benjamin,  and  the  property  which  is  to  go  over,  is 
restricted  to  that  which  may  be  found  remaining  in  i\iB . 
'98tan,  but  it  includes  all  which  shall  be  found  remaining 
chere.  We  think  these  terms  are  the  fair  equiralent  of 
linder,  which,  in  common  language,  would  include  all  of 
i^tate  that  htid  not  been  given  to  Benjamin,  though  the 
would  not  be  technically  applicable  to  a  fee  taking  ef* 
ifter  the  determination  of  a  prior  fee.  We  think  this  ^ 
ition  is  good,  and  that  the  plaintiff  below  was  entitled  to  '* 
er.  •• 

Igment  reversed.  * 


• 
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tifH^nftsf  w(f.  MaUn^B, 


8PENCE  M.  HOLMAN.    SPBNGB  w.  HOLMAN. 

].  In  an  ftction  fbr  rw^vety  oi  negroen  uoder  th«  Aet  df  Oecettter  37tb,  18(7, 
the  Jury- rata  roe4m  verdtoi  lor  (he«pectfio  propertf  vv^  for:  fi«M,  Thit 
<|In}  verdict  id  tliat  form  of  action  waa  a  proper  fi«di«f.. 

'2,  Ii  itt  aot  error  in  4h«  Court  to  grant  a  ral«  ni  m  for  a  new  triaj. 

* 

.Motion  to  recover  Negroes,  in  fiandolpb  Superior  Court. 
T^ied  before  Judge  Lamar^  at  the  Maj  Term,  I860. 

B.  S.  WoRRiLL  and  £.  H.  BBALii,  for  plaintiff  in  error. 

DouoiiABS  &  D0UOLAS89  contra. 

By  the  O^urtm — ^Lyon,  J.,  deliTeriag  the  opinion. 

Richard  H.  Spence  commenced  auit  under  the  statatenr 
form  of  action  prescribed  bj  the  Act  of  December  27th,  1844^ 
against  David  Holman  for  the  recoverv  of  five  n^roes^  re- 
tamable  to  the  Superior  Court  of  Randolph  connty.  On. the 
trial,  the  cause  was  submitted  to  the  Jury,  with  the  agree- 
■sent  of  the  parties,  that  when  the  Jury  had  agreed  on  the 
verdict,  they  might  either  retain  it  until  the  next  moraing. 
or  deliver  it  to  the  Clerk  of  the  Court.  The  Jury  agreed 
upon,  and  signed,  by  their  foreman,  the  following  verdict: 

'*  We,  the  Jury,  find  for  plaintiff  return  of  the  negroes  and 
ftve  hundred  dollars  for  the  hire  of  said  negroes. 

(Signed)  ''A.  A.  GAMBLE,  Foreman," 

delivered  the  same  to  the  Clerk  of  the  Court,  and  dispmed. 
The  Court,  on  motion,  set  aside  the  verdict,  and  declared  a 
mis^trial,  on  the  ground  that  the  form  of  the  verdict  was  ille- 
gal ;  that  is,  that  the  recovery  was  for  the  negroes  specifically « 
instead  of  the  value  thereof. 

To  which  judgment  plaintiff  excepted. 

We  think  the  verdict  under  the  Statute  was  a  proper  &nd- 
kig,  and  ought  to  have  been  so  taken  and  held*by  the  Cowa-(. 
The  language  of  the  Statute  authoriEing  tbis  form  of  aetion 
is  in  these  words :  ^^The  form  of  action  for  the  recovery   of 
personal  property  may  be. as  follows,  to-wit:  Tbat  fenm  of 
action  the  plaintiff  has  thought  proper  to  foUow,  and  aitder  it« 
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Wrigfat  M.  Watfoa. 
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WRIGHT  M.  WATSON. 

)    Aotoffiib  Mueli,  1856,  •milM  "As  .AiA  to  •mM*  pwtoat  wfcsJMf 
.  cluins  •gaiaat  tn^n  mUIm,  Io  recover  Mid  cJMait  i«  a  (Man  oflAWt'oMi 
•p«c irjr  il)«  property  on  which  th«  tamo  is  to  he  lovied,  or  the  wim  will  W 
niegol  antl  void. 

Illegality,  from  Lee  Couoty,     Decided  by  Judge  PsKKiSi 
March  Term,  1860. 

A  Jkri  faeia%y  endorsed  ''  o/m  fi.  /a/'  In  favw  of  tbe 
plaintiff  in  error,  againat  the  defendant,  ^^  to  be  levied  of  tlie 
trust  property  of  said  Mary  A.  Johnson,  in  the  hands  of  isid 
Jesse  H*  Watson,  trustee,"  had  been  levied  by  the  Sberif 
^on  a  slave  as  a  purt  of  such  trust  property. 
^  The  defendant  made  affidavit  that  saidj{./a.  was  proceed* 
ing  illegally,  upon  the  following  grounds : 

xhai  said  aUa$  fi.  fa.  is  not  a  copy  of  the  origiBal,  said  to 
.be  lost,  i^id  that  the  "  o/tos*'  was  issued  without  lotioe  to 
defendant* 

.  •  2d.  That  ^Hdfi.fa.  is  an  aUa$fi.fa.y  and  could  only  be 
issued  upon  a  judgment  of  revival,  which  was  not  the  oasati 
the  original  judgment  The  same  was  a  Common  Law  judg- 
ment, recovered  upon  a  promissory  note  given  by  defeiMwal 
as  trustee. 

Sd.  That  the  fi.  fa.  does  not  specify  die  prcqparty  to  he 
levied  on  in  compliance  with  the  Act  of  tha  Legidaiorw  of 
the  5th  March,  1856. 

4th.  That  the  slave  levied  on  is  not  the  undivided  piih 

Crty  of  said  Mary  A.,  but  is  the  property  of  Mary  A.  aad 
r  children,  and  is  not  subject  to  be  seised  as  aforesaid,  not 
beins;  specified  in  said  fi.  fa. 

*5tn.  That  there  is  no  judgment  in  existence  on  whicii  aai& 
Jl,  fa.  has  issued,  the  same  having  been  lost  or  destroyed,  and 
dial  no  copy  has  been  establish^ ;  that  the  origimshl  ^uAg- 
ment  was  against  defendant,  simply  as  truste^  without  bcsng 
against  the  trust  property,  or  spemfyisff  a^trust  inreipcBtj. 

On  the  hearing,  tne  Court  sustained  the  iU^gauity,  and 
counsel  for  platntilF  excepted. 
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VrifU  M. 


Bawzivs,  for  pUntiff  in  am 

ViflOK  4  Davib,  caittra.      ■ 

By  (JU  Cburt. —Ltos,  J.,  deli 

This  iras  a  GonunQQ  Law  exe< 
of  a  mwried  wonu»>(  in  the  banc 
k  jodnient  rsndered  apOQ  a  auil 
ij  the  Act  of  5th  March,  1853, 
ptrsou,  vho  hftTfl  claimB  agaiiu 
Mid  chums  in  a  Court  of  Lav,  ■ 
ID  vhiob  the  same  ma;  be  dos 
been  levied,  tke  tnutee  filed  an 
.  ume,  on  rariotu  groBuds,  anoi 
jL/a.  deea  not  epeoif;  the  propc 
pluDoe  with  the  Aot  of  th»  Legi 
on  beari&a  the  laiae,  tiwtaiaed  t 
qouhed  uie  writ. 

The  fifth  eactioa  of  the  Act,  o 
bwed,  espreasl;  enacts,  that  " . 
jodgDients  nndered  under  the  ] 
vecif;,  in  the  body  of  the  ezeoi 
the  ezMutkn  w,  to  b«  levied,  an 
ttimr."  Thi»  ezeootion  does  i 
■hich  it  is  to  be  levied.  It  the 
ItTJcd  on  •■;  CK^rty,  mi  ille^ 
pn^7  H>  held. 

JodgBaDtaflriMd..  . 
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CARTER  fc».  DAVIS. 

1.  When  a  person  bargain*  land  in  this  State*  giving  a  bond  for  title,  and  diet 
in  another  State  at  a  citisea  tbereoff  hi*  administrator  appointed  it  thu 
State  can  maintain  suit  for  the  purchase  money  in  this  State,  and  cat  asbe, 
a  valid  deed  to  the  vendee. 

**  In  Bqnity,  from  Marion  County.  Decision  by  Judge 
H? ORBit.li,  at  Ohambers,  80th  day  of  Korember,  16S9. 

**  This  bill  was  filed  by  defendant  in  error  to  enjoin  tiie  eot 
'lection  by  suit  ar  Law  of  certain  promissory  notes  giTea  by 
(the  defendant  to  Matthew  M.  Garter,  the  hnsband  rf  pita- 
'tHFin  error,  in  his  lifetime,  (since  deceased,)  for  certtia 
-tracts  and  parcels  of  land  in  the  bill  described. 

The  ctaipli^nant  alleged,  that  at  the  time  of  the  {mroliise 
*tittd  the  giving  said  notes,  the  vendor  exeonted  to  him  a  bond 
wr  iMes  only,  and  snbseqnently  mored  to  the  Btale  of  Flor- 
ida, and  there  died,  without  executing  to  him  a  deed  for  ths 
ii^nd ;  that  he  lef^  a  widow  and  several  minor  children  as  his 
tieirs,  and  that  the  former  was  proceeding  to  coBcd  saiA 
^otes  witliont  being  able  to  execute  to  him  legal  conveyaftecs 
for  the  land,  her  husbaRd  having  died  out  of  the  Stale,  lea^ 
^irno  legal  representation  or  heirs  at  law  residiiig  in  it. 
«    TUs  bBl  was  returnable  to  the  March  Term^  i860,  misi 
there  was  appended  to  it  an  affidavit  by  complainant,  duM 
4e  wnnld  have  presented  it  to  the  Chancellor  in  time  to  ba^ 
made  it  returnable  to  the  previous  Term,  but  for  th»  DmI 
dMt  his  brother,  Zachariah  Davis,  had  been  very  sick,  and 
owing  to  the  attention  of  G    0.  Davis  on  hhn,  b«M-  O.  O. 
having  been  employed  as  counsel  for  complainant,  and  only 
CMnsel,  it  coula  not  be  sooner  prepared. 

The  injunction  restraining  the  Common  Law  suit  living 
been  granted,  according  to  the  prayer  of  ike  bill,  tke  JUUmit 
ant  ffled  her  answer,  admitting  all  the  facts  charged,  except 
Aat  she  denied  her  want  of  authority  to  execnte  leMl  tides 


te  complainant  for  said  land.  She  exhibit^|r  letters  of  ad- 
ministration on  the  estate  of  her  deceased  Vihand  obtsiiied 
in  the  State  of  Florida,  and  asserts  diat  under  ^e  lava  of 
.lliat  State,  (reciting  9eeHan$  1  and  2  Thangf$»n*M  IHge^^) 
slie,  as  administratrix,,  is  d«ly  empowered  to  moire  tko  titles 


«tt       suFASMir  GounroF  qbobaia. 

BuekMT  «JL  OkMMbliM. 

ma  «alK#  it  liMe  to  th*  knd,  aad  tfait  it  ifotld  Vft  iM|iili- 
Ue  to  e&fiiroe  thakeoUectton  of  the  notes  withimt  giviig  Di- 
viB  the  title,  whie^  wm  the  coasiderAtiOQ  of  the  notea.   Tk 
Toply  which  Mrs*  Carter  nuikee  in  her  snover  ib,  thai  Ihcie 
i»  a  peraoQ  who  ean  make  the  title,  and  that  aha  is  thai  p6^ 
eon;  or  rather,  her  reply  ia,  that  she  haa  l^raady  msieit 
We  have  no  hesitation  in  saying  that  the  reply  is  agssdttAi 
and  that  the  injnnotioii  ought  to  ^rt  hoon  <uasalm.   She 
3iot  only  states  that  she  is  a  person  authorised  to  mske  tke 
title,  bat  she  shows  her  authority^-^lettera  of  adainistntiM 
on  the  estate  of  the  obligor,^  granted  in  the  state  of  Fkridi. 
Our  Act  of  1860,  {Oooi'$  Dig.,  618,)  authoriaea  the  sdws* 
istrator  of  a  dooeased  tendor  of  land,  with  bond  for  M^  to 
^aako  a  deed  to  the  randee,  whenerer  judgaont  for  the  ps^ 
ohasa  money  shall  be  obtained.     Now,  wbnoTer  thii  aimis- 
istratrix  obtains  jttdffment  on  these^notes,  the  deed  wUdiiht 
haa  already  made  will  become  a  perfect  title  under  this  8ttt^ 
ate.    It  makes  no  difference  that  she  is  m  foreign  adiaiaklia* 
triz,  for  another  Aot  of  the  same  year^  (CbU'a  JHg.y  Ml) 
gires  her,  aa  the  foreign  administratrix  of  a  eitiaen  of  Skiida. 
ivho  died  there,  the  right  to  s«e  on  any  cnose  of  adiiMi  whiA 
he  had  in  this  State  at  the  time  of  his  death,  and  to  «se  sM 
$kM  Common  Law  and  statntory  remcdieB  whioh  a«e  of  hat 
in  this  State,  and  applicable  to  the  case. 

» 

•  Jadgment  roTersed* 


BUGKITBR  Pi.  CHAHMtm 

t.  ProoT  of  prior  poMOftkMi  of  Uad  fyt  tooim  thae  MT^^kft  i» 

avtboffto  « lafovsiy  bf  «  piMbtlff  ia  ^^tetttsat  sfilMt  a  peia 

SL  The  flMoreowiit  of  th«  ptauitaflr'*  toBant  to  dofeadont  wiibo«t  tko 
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Kuch  mSver^us  po*t>9**'iOa  as  will  ereate  a  Matutorybar  to  plaintifl^  right  vi 

3.  When  }mnA  i%  levied  dm  hy  tht  t^haM  aader  «x(eutlont  that  are  nubnittlAg 
lieDs  aad  Minaid  lieos  a^inat  the  land,  and  ia  fairly  and  It^tif  aold  and  Md 
off  bv  three  peraont  jointly,  aucb  aale  ia  not  afleoted  by  the  previoua  frautfu- 
leot  coodHvt  of  one  of  them  in  obiainin^  a  note  against  a  debtor,  suing  oat 
attachment  and  levying  the  same  on  the  land,  especially  when  the  land  is  qot 
sold  under  such  attachment,  nor  by  the  procurement  or  contrivance  of  tlte 
one  of  the  purchasers  who  soed  out  the  Iraudulent  attachment. 

I.  When  three  persons  buy  land  on  joint  account  atSherifT's  sale,  their  agree- 
ment to  do  so,  and  not  to  bid  against  each  other,  does  not  vitiate  the  sale/ 

5.  Wbe«  lead  is  fairly  sold  by  the  Sheriff,  under  subsisting  exeoatioas,  and  the 
pnrchaeers  at  the  sale  pay  up  ail  of  the  liana,  or  all  that  the  Sheriff  reqairaa, 
and  fftvea  their  note  to  the  Sheriff  for  the  balance,  aad  the  SherHT  execittss 
a  deed  to  the  pramises,  ihc  non-payment  of  the  balance  of  the  bid  will  not 
vacate  the  title»    The  Sheriff  takes  the  note  at  his  peril. 

Complaint  for  Land,  in  Sumter  county.  Tried  before 
Judge  Allen,  at  the  April  Adjourned  Term,  1859. 

This  suit  was  brought  on  the  17th  day  of  Febroary,  1857, 
by  the  administrator  of  Jesse  Harris  against  Reason  Book* 
ner,  the  plaintiff  in  error,  to  recoyer  lot  of  land  No.  210,  in 
the  26th  district  of  originally  Lee,  now  Sumter  county. 

The  plaintiff  in  the  Court  below  introduced^  on  the  trial. 
A.  M.  !)•  King,  who  testified,  that  Jessee  Harris  was  in  pos- 
session, and  claimed  to  be  the  owner  of  the  premises  in  dis- 
pute in  the  years  1847-*48,  and  for  several  years  before,  and 
up  to  the  time  he  went  to  Louisiana,  in  1848  ;  he  returnaci 
for  a  short  time  in  1851  ^r  '52,  and  again  in  1854  or  '55 ; 
at  the  time  he  left,  he  left  James  Baker  as  his  agent,  in  poi- 
session  of  the  lot ;  defendant  was  in  possession  of  the  lot  at 
the  commencement  of  the  suit,  and  had  been  sinoe  1851  or 
*52;  Harris*  pos^ssion  extended  back  as  far  as  the  year 
1840,  . 

The  plaintiff  having  here  rested  the  caae,  couzu»el  for  de- 
fendant moved  for  a  non-suit,  which  the  Court  refused,  aud 
the  defendant  excepted. 

Counsel  for  defendant  then  offered  in  evidence  a  deed  froip 
the  Sheriff  of  Sumter  oonnty  for  the  premises  in  dispute  to 
James  Salter,  William  Morris  and  Wright  Brady,  dated  the 
22d  day  of  Deeember,  1849,  and  which  recites  that  the  pre- 
mises specified  had  been  levied  on,  and  were  sold  at  Sheriff  *« 
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^al^  on  the  7th  day  of  Aagnst,  1849,  by  virtue  of  three  fi. 
fat.j  two  issued  out  of  the  Superior  Court  of  Sumter  coantj, 
one  in  favor  of  Thomas  Applewhite,  againat  Jeeae  Usitis, 
i^nd  the  other  in  favor  of  the  officers  of  Court,  agaiMt  ieeee 
Harris ;  and  the  third  issued  out  of  the  Inferior  Court  of 
Sumter  county,  in  favor  of  officers  of  Court  against  $M 
Harris. 

These  fi,  fa9^  were  then  also  put  in  evidence.  The  one  in 
favor  of  Thomas  Applewhite  is  for  the  priucipal  sum  of  |i89, 
besides  interests  and  costs,  and  shows  the  levy  was  msde  on 
the  29th  day  of  June,  1849 ;  also,  that  the  lot  was  seli  at 
the  time  recited  in  the  deed,  for  the  sum  of  $800,  (MO  02  of 
whieh  were  applied  to  the  costs  of  levy  and  sale,  and  (he  two 
oo^tfi  fai.j  leaving  a  balance  *^  held  up"  in  the  officers'  bands 
of  #258  37.  The  other  two  fi.  fas.  were  for  #16  and  |1S  12 
respectively,  and  had  endorsed  on  them  the  same  entries  as 
-the  first,  as  to  the  levy  and  sale. 

The  defendant  also  put  in  evidence  a  deed  from  James 
Salter,  William  Morris  and  Wright  Brady  for  the  said  lot  to 
Reason  Buckner,  said  defendant,  dated  the  24th  day  of  De- 
cember, 1h65. 

Counsel  for  defendant  theti  offered  to  prove  that  after  tfce 
Sheriff's  sale  in  1849,  James  Baker,  without  being  ejected 
from  'the  premises  by  the  Sheriff",  attorned  to  and  rented  the 
premises' from  B.  Basterling,  who  purchased  the  same  from 
Morris,  Salter  and  Brady,  and  held  the  same  as  his  tenant 
.for  the  balance  of  the  year  1849  and  ^50,  until  Buckoer  took 
pO!«session  in  1851. 

This  was  objected  to.    The  objection  was  sustained  by  tiie 
Court,  and  defendant  excepted. 

Plaintiff  then  proved  by  Green  M.  Wheeler,  the 
Deputy  Sheriff,  that  he  levied  the  fi,  fas.  upon  the  lots, 
^Ihoirn  by  the  levies,  as  Deputy  Sheriff;  that  h^  Ic^fcd  '_ 
Applewhite  ^. /a.  by  the  directions  of  Oen'l  Warren,  oiue  tf 
.lihe  altonieys  for  the  plaintiff  therein ;  and  at  the  smine  tiav 
levied  the  Utofi.fas.  in  favor  of  the  officers  of  Coitrt,  ^wttdk 
he  found  in  the  Sheriff's  office.  The  sale  was  fliir,  ao  "fbr  fli 
witness  knew.    After  the  sale,  Baiter,  one  4^he 


eame  to  him  and  told  him  he  believed  the  A]q>leii1iif  e  1L  i^ 


Was  paid  off,  and  thnt  he  had  an  attachment  on  ti^e 

in  such  event,  would  come  iu  and  take  the  ^mpf^m'f^ 

teeney,  and  prq)Osed  to  give  the  purchasefr^  i|otes '  fdr  ^ 
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oiier  tiu  «zpiHW8  irfjaie  ud  ooMs  dae  on  tW  thrM  jf.  /«ik 

<rhich  iritaMa  took,  uo  money  being  paid  except  tbe  coBti 
ud  eipeoaw  of  tbe  sale  w  sbove,  vhidi  «u  $4t)  and  aom 
ceoLs.  Judge  Kingi  sUorBe;  for  pUintiffin  S^ter's  attook 
meat,  instructed  wiidms  to  hold  the  Sheriff's  deed  uoUl  hi 
ahonid  be  fiaid  thirty  doUara  and  the  Jury  fee,  h»  faes  ai»l 
coeU  ia  the  attachmeat;  and  the  deed  was  not  given  up  ant 
tW  credit  made  upon  tfao  aitaohmeat  judgmeqt  until  sonu 
ifo  or  three  years  ago,  and  Bince  (he  comroencement  of  thti 
salt,  thm  the  aame  was  done  by  T.  C.  Sullivan,  a«  his  at 
ttroey,  and  by  his  direotiona. 

Pluniiff  alflo  put  in  evidence  the  record  of  the  aaid  attadi 
BKftt  due,  which  nhowa  that  on  the  2d  day  of  Februarr 
1849,  Janaa  Salter  made  the  affidavit  od  which  the  attach 
mint  iMBed,  BUting  therein  that  Jeue  Harris  was  iodobteti 
Id  bin  in  the  aum  of  $126  75,  with  iotereat  thereon  from  tb< 
36tlk  day  of  June,  1844. 


The  n»(e  copied  in  the  attachment  dealaration  ia  paynbU 
u.  one  day  after  date  to  R.  W.  Oats,  or  bearer,  for  $175  75 
made  by  Jeaee  Harris,  and  dated  the  24ih  day  of  Februarr 


1W.  This  attaobmeDt  waa  levied  on  the  said  lot  on  th< 
I2th  day  of  February,  1849. 

itefendaDta  admitted,  for  the  purpose  of  a  trial,  that  thi 
Applewhite  JL  fa.  bad  been  paid  by  Jesae  Harrie,  aa  to  tbi 
principal  and  interest,  and  uat  at  the  time  of  the  sale  no^ 
ing  <ru  doe  thereon  except  the  Court  costs. 

PUintiff  then  introduced  the  evidence  of  Sosan  HamiU 
vbo  testified,  by  omemisaion,  thst  she  was  present  when  Mr 
Salter  applied  for  the  note }  Mrs.  Oata  refused  to  give  Mr 
Salter  the  note,  because  she  bad  reoeived  aatiafactton  for  it 
Md  aCtfer  that,  he  requested  Mra.  Oata  to  let  him  look  ovei 
bar  papera  for  a  certain  paper ;  after  setting  the  note,  Mrs 
Oataeoid  to  him  that  if  the  note  shoiud  ever  ooau  anins 
bar  it  would  ran  the  old  man  Oatp  oraay  ;  Salter  told  hei 
that  the  note  should  iLever  injure  her ;  Salter  said  he  knev 
la)  lot  of  Uad  be  could  sell  with  the  note — naming  the  Greet 
Pood  lot,  which  James  Baker  was  then  living  on — "  whid 
be  had  n«  more  right  to  than  he,  Salter,  or  any  oUier  person 
^bieh  Salter  said  he  c(Hild.MU  with  that  note  and  make  some 
thing;"  it  was  not  by  her  cosaent  he  got  the  note;  did  no 
lecelleot  fs  to  anything  being  said  about  what  the  note  wai 
given  for,  qr  tht-Mwant-of  Me  mt9  *t  that  timej.   wituosi 
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I   w^ 
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cMHOt  i^eiid  or  write ;  the  ^sversMieii  took  pliM  nihtr  k 
thelfttter  part  of  1:48  or  tibe  first  of  1849;  oeeordiiig  to ber 
roooUection,  the  note  was  made  pajraUe  to  Mr.  0$^hy itm 
Harris ;  he  told  witness  the  note  aerer  should  hurt  htt ;  iH 
she  knows  about  the  note  is  what  she  heard  Ifr.  Salter  mi 
M'B.  Oats  say;  doe«  not  know  the  amooatof  thenote. 

Patrick  Bmly,  introduced  by  plaintiff,  testified,  thst  he 
was  present  on  one  occasion  when  James  fiklter  apflM  ts 
old  Mrs.  Oats,  old  man  Oats  being  a  very  old  and  iafini 
Qian,  near  one  hundred  years  old,  lying  on  die  bed— foi 
Jesse  Harris^  note ;  the  old  lady  did  not  wish  to  let  htmksTS 
it,  because  there  was  some  difficulty  about  the  note  odio* 
count  of  payment,  failure  of  consideration,  or  somstUag  rf ' 
the  kind,  does  not  remember  what ;  S.tlier  smid  Harrti  hal 
run  away  and  would  not  come  back,  and  the  money  eoald  he 
made  out  of  the  Green  Pond  lot ;  told  Mrs.  Gals  the  aete 
should  never  come  against  her  or  the  old  man ;   th^  itel 
should  net  be  hurt ;  this  was  before  Salrer  got  ihenele;  w 
ter  did  not  get  it  then,  but  witness  afterwards  had  a  i^1ln^ 
sat  ion  with  Salter,  and  he  told  him  he  had  got  the  note,  sad 
intended  to  make  the  money  out  of  the  Green  Pond  loiVj 
attachment;  don't  think  he  ever  told  v\ right  Btady  or  W3- 
|iam  Morris  what  Salter  said,  or  how  he  got  the  note;  he 
told  witness  he  did  not  pay  anything  for  the  aote. 

William  Ooker,  in  behalf  of  defendant,  testified,  that  de- 
fendant, Buckner,  went  into  the  actual  possesaion  of  die  pre- 
mises in  dispute  the  last  of  1851  or  first  of  1852,  and  tkU 
there  was  in  cultivation  on  the  premises  from  90  to  100  aorei, 
worth  |1  60  per  acre  for  rent ;  that  he  never  knew  the  pre* 
mises  before  defuidant's  occupation  of  them. 

William  Basterling  also  testified,  for  defeiidaait»  that  he 
bought  the  premises  oi  Wright  Brady,  JaaaeB  Bailer  vA 
William  Morris  in  1849,  took  their  bond  for  tiiHee,  and  gsvr 
his  note  to  them  for  the  purchase  money,  whi<d^  ht  tAok  xb^\ 
in  1849  he  rented  the  land  to  James  Baker  for  tke  balansi 
*  of  the  year,  and  afterwiurds  sold  it  to  him  and  trumSiiReAte 
.bond  to  him,  who  sold  to  Buokner  and  also  tnaaafsrmd  said 
bond ;  and  Morris,  Brady  and  Salter  made  Bnricmet  %  dii4 
in  pursuaooe  of  said  bond  thus  transfefred  ;  tke  -  dkifcndaii 
haa  put  up  a  small  house  worth  firom  #&fi  to  #50; 

The  test  mony  here  closed,  and  at  iriMntiff '« 
writang,the  Omirl  diatf  ed  the  Jury^  idi  ttMmmz 
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causing  the  land  id  be  levied  on,  wae  noet  irnm^  ni 

fraudiMnt ;  but  tbat  oondu^  of  his  did  not  lead  to  the^aie 

of  the  lot ;  that  is,  the  land  waa  qoi  sold  nader  that  atlselh 

ment,  Imt  under  ezeeutious  tliat  were  open,  unpaid,  and  asb- 

sieting  liens  against  the  land,  over  which  Salter  hadno^tti- 

troL     The  land  was  levied  on  by  the  Sheriff  of  the  oovnij, 

having  been  pointed  out  by  the  plaintiff's  attorney  ia  one  of 

the  executions,  for  that  purpose.     To  ^1  this  Salter  wisui 

party  in  the  levying  upon,  pointing  oat,  or  sale  of  the  ^ 

nor  did  he  have  any  interest  in  the  executions  seUiAg  \hi 

lands.     The  attachment  he  had  sued  out  was  not  tbea  io 

judgment,  but  the  land  was  sold  fairly  and  in  good  iaithb} 

the  Sheriff  for  the  purpose  only  of  producing  satisfaotieD  of 

the  liens  levied.    The  sale  was  a  good  one,  and  Salter  sfnwl- 

ulent  conduct  in  procuring  the  note,  suing  ««t  the  attsok- 

ment,  ftc,  could  not,  and  did  not,  affect  thai  aale,  and  hewn 

as  competent  to  buy  the  land  at  such  sale  as  any  onew    Tbs 

charge  of  the  Court,  in  this  re8pect*^that  if  Salter  was  guilty 

of  a  fraud  and  Morris  and  Brady  knew  of  it,  they  stood  in  i^ 

better  position  than  Salter — was  erroneous ;  for  if  the  Cosrt 

referred  to  Salter's  fraud  in  respect  to  his  attachment,  Uhti 

no  relevancy,  and  did  not  affect  the  sale  or  his   purchase,  u 

we  have  said,  if  the  Court  referred  to  any  fraud  of  Sa\t«T'% 

*lu  the  purchase,  there  is  no  evidence  of  any  to   warrant  the 

charge. 

4.  The  proof  was,  that  Morris,  Brady  and   Salter  boogbt 
the  land  jointly  at  the  Sheriff's  sale ;    in  fact,   the  Sherif  *& 
deed  is  made  to  them.     The  Court  charged  the  Joiyf  ''  Tbai 
if  they  combined  not  to  bid  against  each  other,  the  aale  «ss 
void."     This  was  error,     It  was  equivalent   to  saying  that 
pei^ons  could  not  buy  property  at  Sheriff's  aale  ea -joint  se- 
count,  for  every  agreement  to  buy  on  joint  aec9«at  implies  aft 
agreement  that  they  will  not  bid  against  eaeh  other.     Th^te 
is  no  such  rule  of  Law  as  that     If  they  had  used  aay  aieaai 
unfairly  or  fraudulently  to  prevent  oth^r  pm^omm  froia  bidp 
ding  for  the  property,  that  would  have  defeased  the  aale  asts 
them;  and  that  is  what  we  suppose  the  Court  inteadediflri 
charge;  but  stated  broadly  as  the  charge  is  in  tin  vecerd^ i< 

*  makes  a  very  material  diTOrenoe.  I 

5.  After  tbetuile  was  over  and  the  land  bui  off  by  Moiml 
Brady  and  Salter,  Salter  remariced  to  the  Sheriff  that  h<| 
thought  the  Applewhite  jL  /«.,  eae  ef  ih#  ihvee  imdv  mhk\ 
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Isod  VM  sold,  was  paid  off,  and  if  it  should  ao  tairn  ou(^ 
boogbt  he  would  get  the  balance  of  the  money  on  his  at- 
ment,  sod  proposed  to  the  Sheriff  to  ^ive  the  Sheriff  the 
baser's  note  for  the  balance  of  the  bid,  after  paying  off 
xpenses  of  the  sale  and  the  coata  due  on  the  three  ji  fa$. 
m  the  Sheriff  consent^  and  the  purcbaaers  paid  op  the 
1868  and  co8t8  due  on  the  three  fi.  fas.^  amoanting  tV, 
hing  like  $41,  and  gave  the  Sheriff  their  notes  for  the 
ce  of  the  eale.    Afterwards,  and  after  he  had  iMde  Ihe 
:o  the  pirchaier,  but  before  he  had  delivered  it  to  th^ 
ftser,  Kin^  the  attorney  of  Salter  in  the  attaohmeftt/ 
he  Sheriff  notice  not  to  tarn  over  thede^d  until  hia  feei 
attachments-amounting  to  some  thirty  dollai 
and  the  Sheriff  held  the  deed  accordingly,  and  it 
'en  up  antil  two  or  three  years  previevs  to  the  triaL 
3  proof,  the  Court  charged  the  Jury,  that  ^^  to  make  m 
s  sale  good,  the  purchase  money  must  be  p^id,  and  if 
believe  that  Morris,  Brady  and  Salter  never  paid 
then  they  acquired  no  title***    Under  the  faq^  of 
e«  the  instruction  was  erroneous.     The  land  was  la* 
^Id,  as  we  have  shown,  and  when  the  Sheriff  eaecQted 
i  the  title  passed  sway  from  the  defendant  in  exe^su* 
t  the  plaintiff  in  this  suit ;  and  if  the  Sheriff  ehoae  to 
e  title  without  getting  the  money,  that  is  a  aueatiett 
him  and  the  purchaser,  there  being  no  fraud  in  the 
f.     The  defendant  in  ezeoution  and  the  plaintiff  here 
looted  by  the  non-payment  of  the  money.    It  makea 
moe  with  him,  for  the  Sheriff  is  responsible  to  him 
roper  application  of  the  money,  and  when  he  is  ealled 
iccount,  it  will  be  no  reply  for  him  to  say  that  he 
et  it.     He  is  bound  to  have  it.     This  is  oUiged  to 
r  in  this  case,  when  the  purchasers  acted  in  good 
paid  up  a  part  of  the  bill,  how  could  tlie  sale  be 
)  part,  and  bad  as  to  part  ?    The  purchasers  paid 
t  the   Sheriff  required,  and  had  he  required  the 
i  presumption  is,  that  they  would  have  paid  the 

nt  reversed. 
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▲v«ritt  tw.  Pops. 


AVfiRITT,  Adm'r,  m.  POPE,  Adm'r. 

1.  The  Act  of  18d0|  aulborizlog  foceign  administrators  to  sue  in  this  Ststc,  tp- 
'pli«a  as  well  to  aetlons  ex  delicto  as  to  actions  ex  eonirattu. 

CowplfttQt,  from  Lee  Oount j.    Tried  before  Judge  Ailsk, 
March  Tem,  1869. 

'•This  was  an  action  of  complaint  bfooght  for  the  recorerj 
of  a  stavd  by  Matthew  Areritt,  against  Kobert  Freeman. 

'  Pending  the  suit,  both  parties  aied,  and  afterwards,  Ssrsh 
ATeritt^  as  administratrix  of  Matthew  Averitt,  deceased,  and 
John  H.  Pope,  as  administrator  of  Robert  Freeman,  deceased, 
were  made  parties  plaintiff  and  defendant. 

On  the  trial,  the  plaintiff  Offered  in  evidence  an  exeitnplifi- 
oation  from  the  Probate  Coort  of  the  county  of  Russell,  and 
State  of  Alabama,  showing  that  on  the  27th  day  of  July, 
1B57,  Sarah  Averitt  was  duly  appointed  administratriiofthe 
eitate  of  Matthew  Averitt,  deceased ;  which  exemplification 
was  in  dae  form. 

f  Defendant's  counsel  objected  to  the  same  going  in  evideace^- 
on  the  ground,  that  under  the  Act  of  1860,  a  foreign  admin- 
iatrator  was  not  authorized  to  bring  or  maintain  such  an  ae- 
tim  as  this,  it  being  an  action  ex  aelieio. 

Which  objection  was  sustained  by  the  Court ;  and  after- 
wards, when  the  plaintiff  closed  her  testimony  and  rested  her 
case,  the  Court,  on  motion  of  counsel  for  defendant,  gnuated 
an  order  non-suiting  said  case  on  the  above  ground. 

•  To  which  counsel  for  plaintiff  excepted. 

VAfioir  &  Davis,  for  plaintiff  in  error. 
Hawkiks,  contra. 


By  th6  CSMirf.-^ST8PHHNS,  J.,'  delivering  the  opinioA^ 


The  Act  of  1850,  authorizing  foreign  admixuatratovB 
in  this  State,  (see  (JoWs  J>ig>y  341,)  warrants  no  aviscli  die- 
tinction  as  that  taken  as  the  ground  of  the  non-suit,  l>et^re«o 
actions  ex  contractu  and  actions  ex  delicto.     The  Act 
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»  '  ■» 


IMMriRe  99.  0t«wart  1  Fonntaio. 


lodgment  reversed. 


» oemh  n«M8  of  Mtfon  (br  wbfoh  th#  foreign  adthiitB^t^* 
'  msj  Mie,  Mid  then  adds,  ^  und  any  other  cause  of  action* 
linst  oitttMs  of  this  Stale.*'      The  non-snit  is  plainly' 

iinflt  the  Statute.  "^ 

I 

-  — - —  -• — . —      »    -  ■  '  ,1 

•I 


UFFIE,  AdmV,  vs.  STEWART  k  FOUNTAIN,  for| 

another.  ^ 

the  isjHie  wm  one  of  fact  onl/,  aad  there  is  ample  testimony  to  jii«- 
\e  Ferdict,  a  new  trial  should  not  be  granted. 

'e  Faeia^  to  Revive  Jadgment,  in  Marion  SaperJor'^ 

Tried  before  Jndge  WORRtLL,  March  Term,  I860.' 

•I 

1  was  a  Bcire  facias  to  revive  judgment  by  Stewart  ft 
iin,  fortheuee  of  (Siaree  D.  Stewart,  against  George 
Re,  admiaistrator  de  bonis  non  of  Benjamin  Storj,  de-  ^ 

defendant  showed  for  canse  why  safd  judgment  should  | 
•evived —  ,' 

Becaase  the  same  had  been  fhlty  paid  dff  and  satisfied 
;aid  Benjamin,  in  his  lifbtime,  to  the  SherilT  of  Ma- ' 
nty,  or  the  plaintiff,  to-wit :  in  September,  1845. 
tecaase,  if  not  paid  off,  execution  on  said  judgment ' 
1  sued  oat  and  is  now  outstanding  and  in  force  by 
f  the  entries  and  returns  thereon.  * 

eoaose  more  than  seven  years  have  elapsed  since  the . 
I  of  sttid  jadgnent,  aiid  if  no  execution  has  hereto-  ' 
t  sued  oti<  thereon,  the  same  is,  by  Act  of  1856,  tc 
nad  and  beldf  fliMy  paid  mtt  and  satisfied. 
•ocAoae  m^irtfM^M  was  heretofore  sued  out,  inlSBl 
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aijfiinal  Ihe  Uieti  ftdniMiutraitar  of  B«u«aiio  Sltij,  Jiiwmii 
•^.idi  the  Mm#  wm  dUttissed  snd  pkioUlb  AM-stHad,  «ii 
having  failed  to  recover  the  SMiie  witbtn  mx  noBths  ilim- 
tfter,  the  plaintiffa  are  thereby  perpetually  barr«d  bj  tkt 
Statute. 

At  the  trial,  plaintift  offered  and  read  im  evidtaee  co|iie9 
of  the  original  writ  and  process,  and  senrioe  thereof  bj  tbe 
Sheriff,  and  copies  of  the  confession  of  jndgment  madebJd^ 
fendant's  (there  being  two  defendants  in  the  origina\  vA, 
Benjamin  otory  and  Enoch  Story,)  confession  made  si  No- 
Ten  her  Term,  1848.  of  the  Inferior  Court  of  Marion  eovDfcj, 
for  9240  64,  with  interest  and  cost  of  snit ;  which  copies 
Ware  established  by  order  of  the  Gonrt  at  May  Tern,  1851, 
ia  lien  of  the  original,  which  had  been  destroyed  by  the  bsrs* 
iDg  of  the  Court-hoose. 

Plaintiffs  then  proTed  by  the  Clerk  of  the  Inferior  Coorti 
that  he  wae  acting  Cleric,  and  bad  been  for  aeveral  y«tn; 
that  he  had  often  examined  the  papers  of  file  in  his  oioe, 
aad  bad  never  seen  any  )E.  fa.  in  said  oaae ;  that  if  uny  wA 
paper  had  been  in  the  office,  he  probably  would  have  seen  it 
•    naintift  here  closed. 

Defendants  then  proved  that  Benjamin  Story  had  ooan4c^ 
aWe  proper^  about  him  in  his  life-time ;  that  he  owsed  abott 
800  acres  of  land,  and  had  several  negroes,  and  that  ]«^ 
iMnts  to  the  amount  of  four  or  five  hundred  dollars  wigk 
have  been  made  out  of  him. 

Oro99-ex0mined :  Benjamin  Story,  in  his  lifu  tiiiii  made 
ever  to  Ua  son,  F.  P.  W.  Story^  several  nagroaa ;  that  Ui 
son  was  a  single  man,  and  off  at  the  time  attending  lectaieo; 
t)|at  the  neffroes  thus  made  over  to  him  reoiftiBed  at  his 
father's,  and  were  not  taken  away;  Benjamin  Story  diedia 
1847,  leaving  two  or  three  thousand  douara  worUi  of  proo- 
erty,  which  was  distribted  among  his  heirs  at  law.     DweiA* 
Mits  further  proved,  that  there  was  a  receipt  among  the  pe* 
pers  of  Benjamin  Story,  pur||orting  to  have  boon  given  \si 
the  former  Clerk  of  the  Inferior  Court  of  said  caan^  to  ssid 
Benjamin  for  the  costs  in  said  case. 

]jie  Jury  found  for  the  defendanta;  whereupon,  oounstl 
for  plaintiff  moved  for  a  new  trial  on  the  following  grwndi : 

1st.  Because  the  verdict  was  contrary  to  Law* 

Sd.  Because  the  verdiot  was  owtracy  to  th^  awidnnae* 

8d,  Became  the  vardiot  was  eentnry  ti^.tha  chwgo  of  the 
Oovt, 
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After  argmnent,  the  presiding  Judge  granted  the  nftoriiit 
i«l  ordered  tbe  new  trial ;  irhir6ii|K>n,  ooansel  for  defentV 
t»  excepted 

BLAKDfOBD  k  CaAWroRBy  for  piMDtiff  in  error. 

MiLLift;  JoHissoK  &  Sloan,  contra, 

3y  the  (Wd.-«-LuMPKiN,  J.,  delivering  the  opinion. 

■ 

I 

t  is  net  conpUinad  that  thia  ease  waa  not  fairly  anbniltfced 
he  JofT.  And  in  (he  ezerciae  of  their  andonbted  right, 
'  fonad  the  judgment  eatisfied,  whieh  ia  eoaght  to  be  r^ 
pd.  To  justify  granttni^  a  new  trials  that  verdict  ahooli 
^  been  strongly  and  decidedly  against  the  weight  ^f  tho 
!»Qee»  So  far  from  this  being  so,  we  urast  say^  that,  in 
>piniea,  the  preponderance  of  proof  is  in  favor  of  th# 
fig.  t 

le  plaintiff  nay  not  have  been  paid;  bat  to  have  stooA 
»r  80  Qtaoy  years,  both  before  and  after  the  death  of  th^ 
idant,  wiuiesaed  the  division  of  his  propertv  aaM>ngat  hia 
y,  and  made  no  attempt  to  odieet  this  debt  until  the 
sent  i^asdead,  antil  daven  yearn  afker  the  deftndann'i 
f  reqoirea  some  explanation ;  and  then,  too,^  there  art 
il  paymenCa  by  the  BherSF  to  the  plaintiff— the  receipt 
cost  bj  the  Clerk,  &c.  Sorely  the  Jury  had  a  rigM 
same  that  the  debt  was  discharged. 
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t)AWSON  et  al.  v$.   THU  MERCHANTS'  &  PLAN- 
TERS' BANK. 

1.  It  ift  oot  error  id  th^  Court  to  refuse  ao  iiguactioa  of  executioAt  oa  Mck 
facts  alleged  in  the  bill  as  would  not  constilutaa  defence  to  the  origiaai  soit 
oa  which  the  judgments  were  had,  from  which  the  executions  issued. 

X  When  the  Sheriff  alleges  as  an  excuse  for  not  making  the  money  oa  execs* 
lions  placed  in  his  hands  for  collection,  that  tne  defendants  nou'M  his  of 
their  tatentioii  to  file  •  bIN  to  enjoin  the  execntfons,  and  be  thovgbt  tbebitt 
would  be  sanctioned  :  such  showing  is  not>i  good  excaae.  The  Sharif  i* 
^  J  in  oMtempii  and  Ihe  Bole  ie  properly  made  alMOlata  ligaint  bihk 


^1 


.  Rule  ftgftiiifil  Sheriff^  frojki  Sumter  Ooanl^.     Deofaied  by 
Itidge  Allik,  al  April  Term,  1860. 
*t 

r  Samael  Dawson^  Sheriff  of  Sumter  eomitj,  was  oalM  <ni 
kf  rale  ni§i  to  show  oanse  wh j  he  shonkl  not  pay  to  the  ^ 
fendant  in  error  the  principal  and  interest  dae  on  a  jl  /i« 
b  fairor  of  The  Merchants^  k  Planters'  Bank  against  Jthu 
y.'Priee,  principal  in  said  fi.  /«.,  and  Thomas  0»  MUrria, 
•eaurttj  o&  stay,  which  had  been  in  his  hands  for  ceUeetioB. 
^  JohB  E.  Sulliiraii,  John  Y.  Price  and  Thomas  C.  fidiU^iA 
fane  forward,  on  the  hearing,  and  asked  leaTe  ^  tlie  Cent 
la  be  made  parties  defendants  to  said  mle,  and  inasted  ihift 
laid  rale  ought  not  to  be  made  absolute  for  the  reaionn  Mt 
tmA  in  a  biU  in  Equity  then  in  Ooort,  and  which  Ml  wis« 
ui  substance,  as  follows : 

John  G.  SulliTan,  Thomas  G.  Sullivan  and  John  V.  Price, 
complainants,  alleged  that  on  the  5th  day  of  Febmary,  1858« 
said  John  E.  made  his  promissory  note  for  $1,698  06,  psj- 
a))le  to  the  order  of  said  Price  Bizty  days  after  date,  at  The 
Merchants'  &;  Planters'  Bank  of  Savannah,  which  was  en- 
dorsed by  said  Price  for  the  accommodation  of   the  maker. 
On  maturity,  said  note  was  sued  to  judgment  iii  the  name  of 
said  Bank.     There  was  a  stay  of  the  fi.  fa.y  on  whkh  nil 
Thomas  G.  Sullivan  became  the  security.     The  maker  and 
endorser  had  been  sued  to  judgment  in  separate  metiona,  aaA 
at  the  April  Term,  1860,  a  rule  absolute  was  had  against  the 
sikid  Dawson,  Sheriff,  for  failure  to  make  the  mcmey  due  on 
the  j£./a.  founded  on  the  judgment  against  riaid  J<rim  C*  Sal- 
livan.    The  complaints  alle^,  that  since  said  jiidg;ments 
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Th^  motion  to  make  defeodsnta  la  said  judgments  yu&m 
*lo  Bsid  Rttk,  Was  refused  by  the  Court. 
' '  The  Sheriff   Pawson,  then  showed  for  ctme  the  faeti 
aUted  in  said  h\%  and  that  being  abont  to  nrooesd  to  mikt 
^e  money  on  said  ji.  fa$.  bv  levy  and  sale,  a0(endsiit8  there- 
'ia  notified  bim  that  the  said  fi.  fa.  was  the  property  of  Ptt- 
ten,  Hntton  &  Go.,  and  not  of  said  Bank;  that  mi  JL  /tf« 
was  in  &ct  paid,  and  that.thej  intended  to  file  s  biD  toes- 
|oin  the  oolfection  of  the  same,  and  he  snppofied  the  inj^ 
lion  was  granted,  until  informed  by  defenaants*  attoroejsto 
'Ibe  contrary ;  that  he  acted  in  good  fisith  in  the  mstter,  lai 
*fSsiled  to  ezeonte  the  process  because  he  supposed  theinjan^ 
lion  wopid  be  granted  on  the  representation  of  the  fotregoog 
ticts. 

The  Rule  was  made  absolute,  and  defendants  excepted. 

Hawkiks,  for  plaintiffs  in  error. 
'  ScARBORouaH,  «Mfra. 

•ULLIVAN  et  <a.  vf.  MERCHANTS'  k  PLAl^TBBST 

BANK  et  al. 

la  Bqmty,  from  Sumter  County.    Decided  by  Jii^Be  Air' 
iitHij  at  Chumbers,  ITth  April,  X860. 

Jjhtt  E.  Sullivan,  Thomas  C.  Sullivan  aod  John  T. 
Aed  their  bill  in  JBquity,  alleginj;  that,  on  the  5th  dsj 
Febntary,  1858,  John  E  Sullivan  made  his  pronusaory 
i>r  11,098  06,  payable  to  the  order  of  John  Y.  Price, 
lays  after  date,  at  the  Merchants*  &  Tlantera'  Baiik  of 

gnaaK  Which  note  was  endorsed  ,hy  said  Price  for, the 
mmodi^tion  of  said  Sullivan ;  that  on  maturity,  aaid  WM 
|ttie|l  ^  indgment  in  favor  of  said  Bank;  there  waa 
'mibfi^  j^.y  ofi  whicfh  Thomas  C.  Sollivan  beciune  t^e 
At  the  Amril  Tejrin,  1860,  a  rule  absolute  was  takes 
(he  ISheHff  of  said  oountT  for  failure  to  make  the  iMfMf! 
pi  the  ^.' fa,  against  said  parties*  ' 

'' IClS  ftfrthef  atteged,  that  since  said  judgment  ^n^. 
itmlbtf  the  complainants  bave  been  informed  that  ^i^W  ^ 
iad  M  title  to,  or  in^tere^  in,.VU  fl^^^ 
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jbeloopd  to  Patten,  Hucton  k  Co.,  of  Savannah,  who, 
ckrgtl  bid  fraodnlentl J  eaitfed  the  suit  to  be  brought 
e  name  of  BNid  Bank,  in  order  to  prevent  the  maker  and 
m  ihneot  fron  aettiBg  up  certain  legal  and  equitable 
ces  thereto,  aad  that  eaid  complaiBaate  never  aaoertain* 
had  ADj  knowledge  of  thia  fact  until  the  19A  day  of 
1860.  It  it  further  allemd,  that  the  said  Patten, 
a  &  Go.  wero  enpaged,  hi  le66  and  '67,  as  Ware-hou^ 
)mmi98ioa  Merohanta  and  Cotton  Factors,  in  Savan* 
reorgia,  and  that  in  order  to  get  the  patronage  of  eom* 
itf  John  S.  Sullivan,  who  was  abont  to  engage  in  the 
«  of  burring  and  selliag  cotton,  at  Americna,  they 
i'ii  ooBflideration  that  aaid  complainant  wonld  send  aU 
on  to  them  at  Savannah  for  sale,  they  would  perform 
iutieei  and  aaaume  all  the  liabilities  of  oonaigneee  to»> 
im,  and  in  porsuance  of  anch  agreement,  compbinant 
ed  large  qnantitiea  of  oott<m,  and  shipped  the  same 
in  18S6  and  '57,  said  cotton  amoonting  to  about  one 
I  bales.  It  is  charged  that  said  Patten,  Hotton  k 
the  most  of  said  eotion  as  soon  as  they  receiired  i^ 
before  the  maturity  of  the  bills  drawn  thereon,  thoa 
;  complainant  of  the  benefit  of  the  rise  in  the  oottoi 
also,  that  they  sold  said  cotton  at-  about  half  a  cent 
average  price  for  cotton  at  that  time,  in  utter  diik 
complainant's  rights  in  the  premises,  and  that  they 
:;otton  in  the  manner  aforesaid,  either  to  meet  theiir 
preaeing  liabilities  or  to  defraud  complainant,  aud 
bf  be  has  been  UGgured  and  dama^^ed  three  thoua* 
s.  The  note  was  given  to  meet  the  draft  of  com- 
be/} Jq  the  Bank  of  Savannah,  und  said  PatteOi 
Co.  frandulently,  as  la  alleged,  refused  to  Appiiy 
3  was  agreed  upop*  Xt  was.  given  as  part  of  the 
sactiooa,  but  not  upon  .a  final  aottlement  of  them* 
'er  of  thie  bill  is  for  discovery,  account  and  settlo* 
or  an  injunction  to  restrain  the  proceedings  at 
decree  of  the  Court  cap  be  had  in  the  premises. 
t  refused  to  sanction  the  bill  on  this  state  of 
ounsel  for  complainants  excepted. 

&  Sbowk,  Hawkins,  for  plaintiffs  in  error. 
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Bjf  the  (?ottit.-^LiroH,  J.,  d^KTerfng  the  opinicm. 

The  Merohanta'  k  Planters'  Bank  oblained  seferal  }«i|* 
mentfl  -againet  John  E.  Snlliran,  aa  maker,  to  iriiicb  Thomi 
C.  Sallivaii  beeamo  security,  on  a  stay  ijt  the  exdeutiMi,  mA 
John  y.  Price,  as  endorser,  on  a  note,  dated  5th  Febniirj, 
186S,  made  by  John  H.  Sniliran,  and  payable  iA  thft  turn 
of  John  V.  Price,  at  The  Merohants'  &  Flaniers'  Baak  it 
Sarannaht  for  the  sam  of  |1,698  06^  and  endorsed  by  J<Aa 
V.  Price.    From  these  judgments  seyeral  exeeotions  imfi 
•gainst  the  defendants,  and  were  placed  in  thehaadsof  8ia- 
ael  Dawson,  the  Sheriff  of  Sumter  county,  for  oelleetiui. 
At  the  .term  of  the  Oourt  to  whieh  the  exeeutions  ten  n^ 
tornable,  ike  plaintiffs  moved  a  rule  against  the  Bberif  t> 
^ow  cause  why  be  had  not  collected  tl^  motiey,  and  wky  h 
•hovdd  not  pay  over  the  amount  due  on  the  eame  to  t^  pVih^ 
tiff.     The  defendants  filed  their  bill  against  the  piaiiittf  ii 
•zecution  and  against  the  firm  of  Patten,   Hntton  fcO^n 
pi'ayiitf  mi  injunction  against  the  collection  of  the  execatiosi, 
«nd  asEing  an*  account  as  to  Patten,  Hutten  fc  Oo«   ^ 
Oourt  reftised  the  injunction.    To  this  refusal  tbe  defeadsBii» 
or  complainants,  excepted.     This  forms  the  ground  of  tntt 
in  one  bill  of  exceptions. 

The  defendants  then  asked  to  be  made  parties  to  the  ltd 
*  against  the  Sheriff,  and  tendered  an  issue,  setting  np^ 
«mme  facts  as  charged  in  the  bill.     The  SherifT  also  twie  & 
special  showing,  amounting,  in  substance,  to  this :  Th^  kfi 
was  about  to  make  the  money,  but  that  defendants  ^notifiei 
him  that  they  intended  to  file  their  bill  in  Equity,  and  te 
supposed  the  injunction  would  be  sanctioned  ;*'  and  he  SQ^ 
teits  ^*  that  he  nas  acted  in  good  faith,  and  only  fiHed  W 
make  the  money  because  he  thought,  under  the  facts,' as di«7 
are  stated  in  the  bill  to  exist,  the  Court  would  enjoin  ^^  ^ 
fksr 

The  Court  overruled  the  showing,  and  made  tlie  rule  albeo- 
lute  against  the  Sheriff  for  the  amount  due  on  the  executions 
To  which  decision  the  Sheriff  excepted,  and  that  formft  i!^^ 
grounds  of  another  bUl  of  exceptions.  The  two  were  trie^ 
together. 

1.  Was  the  Court  right  in  refiisini^  the  injunction  ?  W< 
think  so,  most  unquestionably*    The  facts  Mt  out  iii  ti^e  bil 
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would  have  been  no  defence  to  the  origina)  suit,  h^d  it  \>e0n 
pending  m  the  hahiie  of'  Pktt?^,  llutton  ft;  Co.,  as  plaintiffs', 
instead  of  the  Merchants'  k  Plaiiters'  Bank.  The  grounds 
[)f  the  Equity  of  the  bill  are,  that  the  cotton  was  sold  before 
the  matnrity  of  the  df afts  drawn  against  the  cotton,  thereby 
Jepriving  the  complainants  of  '  the  benefit  of  the  rise  of  the 
uarket,  and  no  rise  in  the  market  prices  is  alleged ;  besid^, 
in  the  absence  of  instructions,  the  acceptors  had  the  right  to 
;ell  the  cotton  on  its  arrival,  for  their  reimbursement  or  pro- 
ectioD,  whether  the  hills  were  n^ature  or  i^ot;  i|i  fact,  j^twaf 
heir  duty  to  do  so.  Another  ground  is,  that  the  cotton  was 
iold  for  about  a  half  cent  under  the  average  priees:  for  ^t- 
on  at  that  time.  That  might  be  true,  and  jet  t^s,  ootto^ 
)e  sold  for  every  farthing  it  was  worth.  But  what  ezc^i^ 
loes  this  bill  set  up  for  ^ing  behind  a  settlement  of  all  these 
ransactions  ?  This  notes  sued  on  wajs  given  in  settlement  fo;c 
he  balance  due  by  the  complainant,  Rowing  out,  of  t^ 
ransactions  between  the  parties,  in  which  the  equities  origi<; 
lated.  Was  the  complainant  surprised  or  taken  advantagi^ 
f  in  the  settlement  ?  The  bill  does  not  so  charge ;  oi^  thq 
ontrary,  it  is  silent  on  that  subject. 

2.  Was  the  Court  right  in  overruling  the  showing,  ^nd  in 
aaking  the  rule  absolute  against  the  Sheriff  for  the  amount 
ue  on  the  executions?  Most  certainly.  It  was  the  duty  of 
be  Sheriff  to  have  made  the  money.  He  neglected  that 
uty,  and  was  liable  to  this  rule.  What  the  defendants*^ 
quities  were,  was  none  of  his  business.  He  had  no  right  to^ 
idge  or  think  anything  about  them.  It  was  his  duty  toj 
bey  and  execute  the  process  of  the  Court^  and  when  he  ^1-. 
d  to  do  so,  he  was  in  contempt.  , 

Judgment  affirmed.  t 
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CjanMiufY  ^  fi.1 ««.  im  mscqanics'  &  saywgs 

BANK. 

• 

V  Whara  tbo  mortf  agar  of  Uad  h«»  no  titb  U^yhm  lacHl.  but  oaly  a  banaia  ftf 
it,  with  part  paymaiit  of  (be  parchaaa  money,  th«  oart^^ee  caii^cA  bave  ibi 
aid  of  a  Court  of  Equity  to  foreclow  bis  mortfage  as  againat  Iba  boUerol 
(be  title,  wUhoat  oHerlng  to  pay  the  remainder  of  the  purchase  moacy. 

In  Equity,  in  Doogherty  Superior  Court.  Decision  Ij 
Judge  Allek,  at  the  June  Term,  ^859. 

The  Mechanics'  &  Savioffs  Bank  filed  a  bill  against  Geom 
W.  Crumdiey  and  Lindsey  H.  Durham,  which  makes  the  fol« 
lowing  allegations : 

That  on  the  13th  day  of  June,  185T,  tynimmey  made  % 
promissory  note  for  $2,200,  due  at  four  months,  and  paytbb 
to  H.  H.  Hubbard,  or  bearer,  and  on  the  same  day  execatod 
ft  mortgage  to  secure  said  note,  on  a  certain  lot  of  laud  is 
Albany ;  that  before  said  note  matured,  complainant  par- 
ehasecf  the  same,  together  with  said  mortgage,  for  a  taluabk 
consideration,  from  said  Hubbard,  and  that  the  note  is  doe 
and  unpaid ;  that  subsequent  to  the  date  of  said  mortgage, 
several^  judgments  were  obtained  against  OrummeT»  one  d 
them  being  in  favoa  of  James  C.  SeTman  k  Co.,  ana  rendered 
by  the  6th  Circuit  Court  of  the  United  States  for  the  SoutV 
ern  district  of  Georgia ;  that  a  fin  fa,  issuing  from  the  jadg- 
Blent  mentioned  was  levied  on  saia  lot,  and  it  waa  sold  bj 
the  Marshal  on  the  first  Tuesday  of  March,  1858,  svbject  Is 
the  incumbrance  of  complainant's  mortgage,  public  notiee 
having  been  given  of  said  mortgage,  both  in  the  HarshaTi 
advertisement  and  by  announcement  from  the  stand  at  tke 
time  of  sale ;  that  Lindsey  H.  Durham  having  bid  aoTen  del- 
lars  for  said  lot,  ^*  over  and  above  said  inonmbranee,"  the 
same  was  knocked  off  to  him ;  that  since  said  sale,  oofm 
ant  has  been  informed,  and  believes,  that  Cnunmey 
said  lot  from  William  W.  Cheever,  agreeing  to  pay  Cbeet^ 
therefor  $1,000;    that  $600  of  said  amount  waa  paid 
Crummey,  and  Cheever  made  him  a  bond  for  titles,  im  wl 
he  stipulated  to  make  Crummey  a  good  title  when  the 
maining  $400  should  be  paid,  and  that  the  said  $400  wan  ad 
paid  wKm  >aid  mortgage  was  ezeomted ;  that  after  wmA  aal^ 
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mej  and  Durham  combined  to  defrsod  complainant  and 
t  Mid  mortgage  liea,  Crammey  aBsigninff  said  bond  for 
to  Darham,  and  Durham  aatiefying  the  aebt  to  Cheerer 
iking  Cheerer^a  deed  to  the  ivhole  lot ;  that  aaid  lot 
le  improTementH  on  it  are  worth  lareely '  more  than  all 
^na  oatstanding  againat  them,  the  oldeat  lien  being  com- 
nt'8  nortgage. 

bill  prajB  a  forcloanre  of  aaid  mortgage,  and  that  the 
sold  for  the  pnrpoae  of  paying  aaid  note. 

defendanta  demurred  to  the  bill  on  the  following 
Is: 

That  there  ia  no  Equity  in  the  bill* 
Becaaae  if  complainant  haa  any  righta,  the  remedy  at 
adeqaate  and  full. 

Coart  orerruled  the  demurrer,  and  counael  for  defend* 
cepted. 

.  Yabok  &;  B.  K.  Hinbs,  for  plaintiffa  in  error. 

.  Clark,  etmtra. 


\e  Court. — Stephbks,  J.,  delivering  the  opinion. 

nortgage  held  by  the  Bank  covered  Crummey*a  inter- 
le  land,  and  nothing  more.  Hia  interest  waa,  not  a 
t  the  right  to  have  a  title,  on  payment  of  four  hun* 
lars  to  Cheeyer,  who  held  the  title,  or  to  anybody 
might  get  it  with  notice  of  Crummey *8  right.  Crum* 
tie  was  not  good,  and  their  mortgage  not  effective, 
the  payment  of  the  four  hundred  dollars.  We  think 
r  clear,  therefore,  that  the  Bank  cannot  have  the  aid 
rt  of  Equity  to  render  the  mortgage  effective  by  a 
re,  without  paving,  or  offering  to  pay,  the  four  hun* 
ara  to  the  holder  of  the  title.  From  the  failure  to 
h  an  offer,  the  bill  waa  defective,  and  the  demurrer 
It  to  have  been  auatained. 

ent  revcraed. 


67^.         SUFBEMB  GOXJB^.  OF  OKQft«IA. 

L . 1 . 

•        Waters  vs.  AioNabb  «i  al 

; lu. L : ! 

WATEES  lit.  McNABB  e«  «l 

X  A  writ  of  error  does  not  Re  from  a  decision  of  the  Judge  of  Ue  daperior 
Court  on  a  question  referred  to  his  decision)  and  which  does  not  ooow  be- 
fore him  m  foe  due  course  of  proceedings  at  Law. 

HaheoB  CorpU8.     Tried  before  Judge  Allen,  27th  Jtme, 
1869,  from  Decatur  County. 

Upon  the  petition  of  Noah  McNabb  and  wife,  one  of  the 
Justices  of  the  Inferior  Court  of  Decatur  county  idsued  a 
writ  of  habeas  corpus^  directed  to,  and  commanding  Ephraim 
D.  Waters  to  bring  before  said  Justice  the  body  of  Ludaa. 
N.  Waters,  a  minor  about  ten  years  of  age,  and  a  child  of 
Mrs.  McNabb,  by  a  former  marriage.  The  petition  alleged, 
and  it  appeared  in  evidence,  that  the  child  was  living  with 
his  mother  at  McNabb's  when  he  was  taken  away  by  Ephraim 
D.  Waters,  his  paternal  uncle  and  guardian. 

Without  a  trial  in  the  inferior  Court,  the  parties  consented 
and  ag]:fied  to  the  following  order,  viz  : 

^'Upon  the  consent  and  agreement  of  counsel  here  ia 
Court,  it  is  ordered  that  this  case  be  referred  to  the  de> 
cision  of  the  Honorable  Alexander  A.  Allsk,  Judge  of  the 
Superior  Court  of  the  South-western  CircniK  in  Baiahiidge, 
on  Monday  Morning  at  10  o'clock,  or  at  such  other  time  at 
he  may  appoint,  and  that  the  witnesses  attend  said  Goart  at 
that  time. 

(Signed)  ."  C.  J.  MUNNBRLYN,  J.  I  C. 

"  LEN.  M:  GRIFFIN,  J.  I.  C. 

"  F.  G.  ARNETT,  J.  I  C." 

The  case  coming  up  before  Judge  Allsn,  under  the  fore" 
going  order  and  consent,  on  the  27th  June,  counsel  for  Wa» 
ters  demurred  to  the  proceeding,  upon  the  groonda— 

1st.  Because  this  Court  has  no  jurisdiction  in  oaaea  of  hor- 
hea%  corptis  at  Common  Law. 

2d.  Because  the  writ  is  improperly  and  illegally  directed. 
it  being  addressed  to  the  Sheriff,  when  it  should  h^ve  been 
addressed  or  directed  to  the  defendant. 

3d.  Because  there  is  no  allegation  that  Luoian,  the  minor. 
is  under  improper  restrain! 
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th.  Because  ihe  petition  ahows  that  plaintiffs  are  not  the 
iral  gHtrdians  of  the  in&iit,  and  hare  no  right,  as  aoch, 
is  custody. 

k  Beeavse  plaiatiflb  will  be  the  heirs  at  Law  of  said  in- 
,  in  the  event  of  his  death,  and  therefore  not  entitled  to 
mtoij. 

h.  Beeaose  said  minor  is  over  seven  ^ears  of  age. 
h.  Because  plaintiffs  have  no  legal  riffht  to  the  custody 
e  minor,  and  to  maintain  this  proceeding. 
le  Court  overruled  the  demurrer  upon  all  the  grounds 
in  contained,  except  the  second,  which  the  Court  allow- 
)unsel  for  relators  to  amend,  by  directing  the  writ  of 
s  corpuB  to  the  defendant,  as  well  as  to  the  Sheriff, 
which  decisions  counsel  for  defendant  excepted. 
msel  for  defendant  then  moved  to  dismiss  the  writ,  as 
led,  on  the  ground  that  the  same  had  not  been  serred ' 
defendant. 

i  Gourt  refused  the  motion,  and  counsel  for  defendant 
ted. 

nsel  for  defendant  then  requested  the  Judge  to  permit 
withdraw  his  answer  to  the  writ,  upon  the  ground  that 
ne  was  made  and  filed  while  he  was  under  arrest,  and 
protest. 

Coart  refused  to  allow  the  answer  to  be  withdrawn ' 
le  file,  except  for  the  purpose  of  amendment. 
rZiich  ruling  defendant  excepted, 
cause  then  proceeded,  and  after  hearing  testimony  on 
ies,  the  Judge  ordered  and  awarded  the  custody  of 
tor  to  the  mother,  Mary  A.  McNabb,  and  her  hus* 
"v  oah  McNabb,  the  order  reciting  or  stating  that  said 
*•  appears  to  this  Court,  from  all  the  circumstances 
ts  submitted  to  the  Court,  to  be  most  beneficial  to  the 
of  said  minor  child,  Lucian  N.     It  is  further  order- 
said  Ephraim  D.  Waters  pay  to  the  officers  of  Court 

of  and  all  other  cost  of  this  proceeding." 

iiich  order  counsel  for  defendant  excepted,  and  there- 
ndera  his  bill  of  exceptions,  assigning  as  error  the 
and  decuuons  and  judgments  as  above  excepted  to. 


k,  Sxics,  BowBR,  for  plaintiff  in  error. 
^V.  BvAN3,  contra. 
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G«ttMia  v«.  Crawford. 

1 • ^ : 

Bjf  the  ObvK.— Ltok,  J.,  deliT^ring  th6  i^mioii. 

The  record  shows  that  the  hdbea$  corpuM  was  sued  out  ud 
returnable  to  the  Jastioee  of  the  Inferior  Oonrt  of  Dsettnr 
county  for  trial,  and  by  law  they  were  the  persons  to  hetf 
and  try  the  same,  bat  by  agreement^  it  was  referred  or  trsos- 
>  ferred  to  the  decision  of  Judffe  Allsh,  Judge  of  the  %^ 
nor  Court.     The  question  did  not  properly  come  before  bio 
by  operation  of  Law  or  by  the  requirement  of  the  Law.  Hb 
was  not  the  tribunal  appointed  by  Law  to  hear  and  deter- 
mine the  questicm  in  tnat  case,  but  it  was  retumabfo  to^  tod 
triable  by,  the  Inferior  Oourt.     Therefore,  his  decision  is 
the  premises  was  not  such  a  *^  decision,  sentence,  jndgn^t 
or  decree"  fr<Ma  which  a  writ  of  error  Ues,  under  lite  orpine 
law  of  this  Court.     A  writ  of  error  lies  only  to  such  jsdf 
ments,  decisions,  sentences  or  decrees  as  are  made  by  the 
Ooorty  as  a  Oourt,  and  which  comes  before,  and  is  tried  by 
him  in  the  usual  course  of  proceeding,  as  provided  (br  bt 
Law,  and  not  upon  those  that,  like  this,  are  extra-ja^eiiL 
and  come  before,  and  are  decided  by  him,  on  the  agreemest 
or  .reference  of  the  parties,  no  more  than  if  the  question  hd 
been  referred  to,  or  decided  by  any  other  person.    Herrii^ 
tan  vs.  Rerrington^  15  Q-a.^  861.    For  these  reasons,  the  writ 
of  error  must  be  dismissed. 


GAULDIN  M.  CRAWFORD. 

1.  If  ft  brief  of  the  erfdence  be  agreed  ttpoe  by  tile  eoaneel  of  Ifae  penictit 
the  Term  wkeo  the  oeee  wu  tried,  ia  whieh  it  ieeoMe«ttt4  tkettteet^^ 
interrogatories  and  the  documentary  eWdeaoe  referred  ta  !•  tbe  WteC  9^ 
be  used,  when  the  brief  of  the  evideaoe  may  be  neoeiMy»  tlwtia  ■  **^ 
cient  compliance  with  the  rule  of  Court ;  moreover,  the  patty  eo  qomeaWI 
eannot  take  advantage  of  the  failure  or  omission  to  incorporate  tke  vrtiiea 
testimony  into  tbe  brief. 
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1 1  brief  of  tb«  ttttifnony  be  Agreed  apOD  by  oouhmI  at  the  Term  vrtiika' 

e  case  is  tried,  that  agreement  may  b«  «Bter«il  upon  the  Miaata*  attaay' 

ibieqneflt  tine.  \ 

he  LY  tad  LVII  {{  of  the  Joaiofarf  Act  of  1799,  as  to  fraatiaf  N«lir4 

Ilk  expoeaded. 

iieimdfee  of  witMrawiaf  origioal  papers  from  the  Clerk**  oAea»  whio^^ 

sfreemeat.  ooaetitute  a  part  9^  Iba  brief  of  the  leetimoey  af  read  vppiig 

the  purpose  of  applyiof  for  a  oqw  iriit,  condemned. 

I  (ouru  shoald  io  administer  the  law  aad  construe  the  rules  of  practice 

to  w  *ure  s  hesriog  upon  the  merits,  if  possible.  *    ' 

otioQ  to  diBmiM  Rtde  for  New  Trial,  from  Deoatir^ 
ny.    Decided  by  Judge  Allen,  October  Term,  1859» 

1  action  on  the  case  haying  been  brought  in  faror  4it 
m  Crawford,  againat  John  r,  Oanldin,  i^BoIted  in  a  ver^ 
br  the  defendant. 

e  plaintiff  tiien  moved  a  rule  for  a  new  trial  to  be  he^rd 
?  next,  vis :  the  October  Term,  1859. 
hearing  the  role,  counsel  for  defendant  moTod  to  dif- 
:he  same,  on  the  following  gronndB :  ^ 

That  the  rule  nki  iasned  in  said  case  had  not  been 

That  no  brief  of  the  endence  used  on  the  trial  of  said  | 
ad  been  approved  by  the  Court.  ^ 

The  agreement  of  counsel  as  to  said  brief  had  ntft^ 
Qtered  on  the  Minutea  of  said  Court  or  otherwise  an-^^ 
^ated.  i 

That  no  brief  of  the  evidence  used  on  said  trial  had  | 
led  in  said  Court  or  in  the  Clerk's  office  thereof.  , 

That  no  notice  of  said  application  had  been  served  on 
iuldin  or  his  attorney.  i 

(pears,  from  the  bill  of  exceptions,  that  no  twenty 
»tice  of  the  rule  was  served  by  the  movant  on  the  de*^. 
,  but  that  when  the  rule  nut  was  granted^  defendant^'s ; 

was  present  in  Court ;  also,  that  a  paper  oontainiitt  % 
lence,  aad  referring  to  certain  records,  writinn  ai|3.| 
Its  therein  specified,  (and  which  records,  fcc,  it  WM^ 
agreed  eiiOQld  be  used  as  a  part  of  the  brief  of  en- 
had  been  agreed  on  and  signed  by  counsel  for  tbe^ 
but  had  not  been  entered  on  the  Minutes  of  the^ 
r  otherwise  auUientieated,  It,  h^weveri  appei|r|^. 
44 
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H^i  eomiiel  for  Crawford  had  handed  the  oaper  to  die  Clerli) 
who  ondorsed  thoreon,  '^  filed  in  office  liaj  4,  1859,"  tad 
that  afterwards,  during  rhe  Term,  Haid  eounselhad  taken  the 
•MM,  with  the  papers  referred  to,  oat  of  the  Clerk's  oSee 
and  kept  the  whole  in  his  possessioD  in  Albany  until  tiM  rae* 
0eedinff  Term.  It  did  not  appear  that  thb  brief  cf  Ae  efi- 
flence  had  been  approved  hy  the  Cottrt. 

After  hearing  argument,  (he  Court  refused  to  di^min  tbt 
rale  for  a  new  trial  on  all  the  grounds  stated. 

Whereupon,  counsel  for  defendant  excepted,  and  aflsigDS 
the  sao^  a^  error, 

BowBR,  for  plaintiff  in  error. 

WaHrbit  k  WARRBi^r,  centra. 

Bjf  tk4  Cburt. — LtMPKiN,  J.,  delitering  the  opinion. 

Was  the  Court  right  in  revising  the  motion  to  £smii8  the 
application  for  a  new  trial  in  this  case  ? 

1^  motion  was  made  on  varioue  grounda— Isl,  Tkaltbe 
ride  had  not  been  serred ;  2d,  That  no  notice  of  the  aj^fiea* 
Den  had  been  eerred  upon  Ghiuldin  or  his  attonmey ;  Sd,  1\a\ 
UQ  brief  of  the  evidence  had  been  approved  by  ^  Conii; 
4lh^  That  the  agreement  of  counsel  as  to  the  brief  <^f  ^ 
Aenee  had  not  been  entered  upon  the  Minutea  or  othcrviii 
aathentioated ;  5th.  That  no  brief  of  evidence  used  on  the 
trial  of  the  case  had  been  filed  in  the  Court  or  the  Ckit'i 
oAe* 

The  Court  refhsed  the  motion,  bat  poetpoaed  the  hecriag 
to  the  next  Term  of  the  Court. 

Re  facts  are  these :  A  brief  of  the  evidetMe  waa  ^pr*^ 
Wpon  by  counsel  in  these  words :  *^ It  is  agreed  tiiat  dde  to* 
brief  of  the  eridence  in  this  case,  and  the  orighia]  hitainti 
tories  and  the  documentary  evidence  inferred  to  in  tile  bmC 
■say  be  used  whenever  the  brief  of  the  etidenee  mmf\(^^ 
aissary. 

,  Cbunsel  for  Oauldin  have,  by  theit  agreement  mMm 
themselves  from  excepting  to  the  manner  in  irMeb  fim  ifMf 
#as  made  up,  via :  by  reference  to* ^epoaitioiia '  mUt  fVfW 
not  incofporated  in  the'  brief  or  aitaeied  to  it«     Tb9f  Mlb 
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conaeoted  that  s  reference  to  thette  papers  shall  not  oalj  hi 
sufficient,  but  that  the  orieinalB  may  be  used  whenever  U 
filial]  become  aecessarjr.  It  ie  literally  true,  too,  that  th^ 
brief  BO  made  oat  and  agreed  upon  was  filed  in  the  Clerk's 
office.  The  Cterk  so  cefifies,  and  such  is  the  fict.  Thil 
complaint  is,  really,  that  so  soon  as  this  indorsement  ^tm 
maife  by  the  Clerk,  the  counsel  for  Crawford  withdrew  tli^ 
papers  from  the  Clerk's  office,  and  that  they  had  remained 
ever  Since  in  his  possession,  until  the  case  was  taken  up  to 
be  argued.  '' 

Whaterer  may  be  the  motWe,  this  practice  is 
■boald  not  be  nHowed  by  the  Courts.  The  orig 
ii]fl<)e  a  part  of  the  brief,  should  i  emain  in  the  i 
taken  out  temporarily  or  by  the  conttent  of  tbe  op 
or  else  uopies  should  be  procured.  If  there  be 
locpssity  for  withdrawing  the  originals,  instead 
them  in  tbe  office,  which  the  partiee  were  boui 
:bfni  insert  copies  in  the  brief. 

It  is  true,  that  the  agreement  of  counsel  was  not  entered 
ipon  the  Minutes.  Does  this  justify  a  dismissal  of  the  rulel 
This  is  not  like  the  case  cited  from  the  Reports,  where  the 
'ntjge  had  to  rely  on  his  memoir  at  a  subsequent  Term.' 
lere,  while  the  testimony  was  fresh  in  the  recollection  of  tha 
larfies,  they  agree  upon  it  and  sign  the  agreement.  Is  utiy- 
hing  more  needed  to  secure  the  correctness  and  integrity  ot 
he  proof?  An  order  might  ^^  passed  at  any  time  directing 
hi'  agreement  to  be  entered  upon  the  Minutes.  Keithet 
ourts  nor  governments,  nor  an  other  organization,  civil  or  : 
irclesiastical,  can  challenge  the  respect  of  mankind  by  any*^ 
ling  at  this  day,  whicli  is  nor  founded  in  reason. 
What  are  the  facts,  and  what  is  the  law  of  this  caae,  upon 
le  I'ubject  of  notice  ? 

The  Statute  directs  that  twenty  days  notice  shall  be  eiven 
r  the  party  applying  for  a  new  trial,  to  the  adverse  party, 
*  his  intention  to  apply,  and  the  grounds  of  hts  application. 
)obb,  508.)  The  Act  does  not  apply,of  course,  to  a  motion 
r  8  mle  nm  made  at  the  same  Term  when  the  trial  was 
kd  ;  for  that  would  be  to  require  an  impossibility. 
A  mle  niti  may  be  moved  for  without  previous  notice.  The  . 
atute  has  reference  tp  the  Term  when  a  mle  absolute  is 
ked,  ur  to  the  Term  ^en  tbe  rule  nm  is  asked  to  be  made 
isohiM,     The  Xiaw  ia  founded  upon  the  idea,  that  the  niU 
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nisi  will  be  applied  for  at  the  first  Term,  and  aotioe  jiTea 
to  the  adverse  party  twenty  days  before  the  next  Term, 
And  if  there  be  any  departure  from  this  mode  of  prooedvroy 
it  must  be  by  consent,  and  under  the  peculiar  circomsUiioee 
of  the  case. 

Here  the  rule  riist  was  moved  for  at  the  first  Term*   It 

J'tood  for  a  hearing  under  the  Act  at  the  next  Term,  tbero 
eing  no  understanding  to  the  contrary.     The  Goua&tl  (oc 
(!r  aw  ford  states  that  the  counsel  for  Gauldin  was  in  Cowt 
when  the  application  was  made.     However  true  that  maj  be^ 
ire  place  no  reliance  upon  it.    But  the  counsel  for  Gauldin 
did  at  that  Term  agree  upon  a  brief  of  the  evidencCi  and  thai 
&e  same  might  be  used  whenever  it  was  necessary.    And  for 
'  what  purpose  was  this  brief  of  the  evidence  agreed  upon  I 
He  Law  knows  of  but  one  purpose,  and  that  was  to  be  awd 
upon  the  arffument  of  the  motion  for  a  now  trial  in  the  case. 
Indeed,  he  does  expressly  consent,  in  writing,  that  it  majbe 
BO  used. 
•  An  is  not  this  tantamount  to  notice  ? 

Well,  when  the  case  is  called  six  months  afterwards,  there 
.  is  a  further  postponement  of  the  cause,  in  order  to  sUeace 
any  complaint  on  the  ground  of  suprise. 
' '  Kather  than  that  Justice  should  be  defeated — ^by  which  I 
mean  a  failure  to  hear  the  motion  for  the  new  trial  on  it» 
merits — I  am  not  prepared  to  say  that  the  Courts  ou^t  not  to 
;rant  time  to  serve  the  notice.    Parties  are  too  often  prejo- 
iced  by  an  assumption  which  we  know  full  well  has  no  foun- 
dation in  fact — watU  of  notice.     If  they  will  insist  on  tbs 
letter  of  the  Law— 'the  pound  of  flesh — they  must  not  com- 
plain  if  the  Courts,  to  prevent  injustice,  are  driv^an  to  the 
necessity  of  postponing  the  cause,  in  order  that  they  nay 
get  the  benefit  of  their  extreme  rights. 

So  exacting  have  the  public  become,  that,  contrary  to  ail 
reason,  and  a  proper  regard  for  the  rightful  diatrib^kkm  oC 
power  between  the  different  Departments  of  the  OoTOBiaeai 
that  they  hold  the  Courts  responsible  for  adtmniateriiift  bai 
law,  instead  of  the  Legislature  for  making  it  or  avflbn^g  it 
to  remain  on  the  Statute  Book. 

We  must  endeavor,  then,  so  far  m  we  can,    withoot  over- 
stepping the  limits  of  judicial  power,  so  to  cozistnM  ti^  Lmi 
and  rules  of  practice  9s  that  a  judgment  upoii  tlie  Berit>| 
shall  not  be  defeated  upon  a  hj potheeis  whiqh  bap  no  Malttj*] 


s 
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!Fo  Be  deprived  of  life,  liberty  or  property,  witlioat  an  oppor*. 
tonity  of  being  beard,  i«  tbe  extreme  of  tyrany.  But  while 
this  rarely  ever  (»cetir8,  in  point  of  fact,  bow  muob  more  ooqIp 
men  is  it  for  Justice  to  be  defeated  by  feigning  imorance, 
beeaosie  thif  forms  of  Law  have  not  beem  complied  with,  or 
strictly  pursued  in  giving  notioe  of  legal  procsodi^gs  ? 


SA17DERS  V9.    THE  TOWN   COMMISSIONERS    09 

BUTLER.  » 

.J 

I.  Tbe  Act  of  1809,  "  to  regulate  tbe  rates  of  Tavern  Licentoe  in  ibU  Siate^ 
has  relation  only  to  tbe  prices  of  Ucenaes,  and  leaves  the  power  of  granting 
licenses  jnst  where  it  had  before  been  placed,  or  might  therenAer  be  piacedL 
brUsv.  * 

%  Tbe  Coarts  will  not  infer  that  the  Legislature  intends  to  authorise  a  local  de- 
pftrtnrefroa  n  general  policy  of  the  State,  unless  the  local  exception  is  et* 
•pftoaand  in  apecilic  terms.  "^ 

t 

Certiorari,  in  Taylor  Superior  Court.     Decided  by  Jadgtf 

WoERlLt,  at  October  Term,  1859. 

I 

Sa&ders  was  brought  before  the  GommisBionera  of  th^  towit 
of  Butler  on  the  charge  of  retailing  spirituouM  liquors  in  said 
town  without  baring  obtained  a  license  from  said  Commit 
iioners  in  riolation  of  an  ordinance  passed  by  them.  Aftef 
heuing  evidence,  the  Commissioners  fined  him  $60.  He  ex* 
eepted  to  the  judgment  and  sued  out  a  certiorari,  in  whicU 
he  alleges  that  neither  the  Act  incorporating  the  town  of 
Butier,  nor  any  other  Act  of  the  Legislature,  gave  said  Com^ 
missioiiers  power  to  regulate  the  retail  of  spirituous  liquort 
in  said  town,  and  that  the  Ordinance,  therefore,  passed  oi| 
the  aubject  by  them  is  yoid.  The  answer  of  the  Commission^ 
era  tdrnMed  that  they  had  assessed  the  fine  as  stated,  and 


^ 


svrtaota  ooubt  op  qbumu. 


"■■mtcN  tv.  the  Tnwn  CommiMioaer 


«oiitend«(t  thftt  their  Orjinsnoe  wu  Htfaorized  bj  t)w  lov> 
ell  arte  r,  and  valid. 

The  Court  below  snatained  the  validity  of  the  Ordinuuc 
tnd  affirmed  the  JudgmeDt  of  the  GommiF-r'ioQora,  tod  cooo- 
|el  for  Sanders  bow  assigD  that  decision  u  error. 

Jameb  T.  May,  for  plaintiff  in  error. 

.  W.  S.  Wallack  and  W.  P.  Edwards,  contra. 

',  Bjf  the  Court. — Stephens,  J.,  delivering  the  opioioo. 

1 .  Sanders  had  a  retail  liceose  from  the  Inferior  Conit, 
but  the-tofrn  Commissioners  fined  him  for  retailing  withoot 
»  license  from  thtm.  The  case  presents  a  conflict  betwem 
the  Inferior  Court  and  the  town  of  Butler,  as  lo  which  of  tbe 

■  two  has  the  legal  power  of  granting  licenses  to  retail  widon 
ihe  town.  The  power  is  omiined  for  the  town — first,  trader 
the  Act  of  1809,  Cobb't  Dig.,  1038,  which,  it  ia  argnd, 

'  fonf^rs  the  power  upon  dU  incorporated  towns.  That  put 
^  the  Act  which  is  claimed  ns  having  this  effect,  is  »  mere 
proviso  to  the  first  section.  That  sectioo  fixes  the  prieeof 
i>  license  at  five  dollars,  and  then  the  proviso  to  il  decUnt 
^at  nothing  in  the  Act  "  shall  be  coostmed  to  oootrol  the 
rattt  which  now  are,  or  maj  be,  established  by  tlte  ooifBH' 
tions  of  Savannah  and  Augusta,  or  any  other  iaooiported 
^WD  in  this  State,"  This  Act,  inelnding  the  nroviH|hii 
relation,  not  to  the  power  ()f  granting  IiMBaes,  but  only  M 
the  rates  or  pricet  of  licenses.  Before  the  passage  of  thii 
Act,  th«  general  law  for  the  State  was,  that  licenaet  nvn  to 
be  granted  by  the  Inferior  Courts  of  their  respcMitire  e«u- 
ties,  wUhput  price ;  while  tl^e  local  law  for  SarmuMtt  tod 
Anguata,  ana  perhapa  for  some  other  incorporaied  tpwu* 
was,  that  licenses  were  to  be  granted  by  those  tQVM  fc 
(heir  own  localities,  at  tuck  price*  as  each  one  mi^it  tx.fiv 
.  (uclf.     Then  came  the  Act  ««! 

frice  for  licenses,  and  (lest  th:  Mfr 

ftrued  into  a  universal  one,)  fi$h 

bticnce  by  leaving  uotouched  W 

'  Seen  already  established,  not  IpU 

which  might  hare  wwpedf  o  % 
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•ndit*  «»r  The  Tows  Quatiai««icMMr«  ^  B«Uer. 

fi^— ^i»M— ^   »■     j^— ^i«Pi^<       ■    »  p  ■  ■  will        »■  I  I         I ■     »^— »— — WM—i^— I— ^>W» 

Mw^rto  ittftbUAi  iirieesi  k«l  by  *' wj  ittcorporgted  tovu*' 
ihiehM  been  fv  mighl  be  MtlMurift«4  to  oatobUab  mek 
)rioe»*Hdie  wbule  aeope  of  tbe  Act  boins  to  ptovidb  •  geaeial 
iile  for  prfeet,  witiioat  iaierfociiig  with  tba  ^iie»  of  loadi 
lown  ratts, «  far  aa  diat  ajslaiQ  bad  been,  or  teigbt  bo,  a»> 
abliabed  iy  Imp.  Such  is  the  olear  apirili  and  intent  of  ^ 
lot  Bet  OTeti  the  letlior  of  it  tttlerly  UM  to  joatify  ibf 
»aclaaioii  iriiiah  ia  aooght  to  be  drawn  from  it,  that  it  ii^ 
resii  <«  any  inoorporated  town"  witb  the  poWer  of  arMmlm§ 
ioenaea«  Tbe  nftiMat  infMr«aoe  justified  bj  oven  ite  laiter  a% 
liat  it  conferred  i^on  *'  an^r  ineorpovated  towa ;"  tbai  ia  it 
»7,  upon  everjf  iocorportea  town,  the  power  to  reffolato  iht 
mee$  of  lioeaaos,  wimut  tbo  sKgbteat  ehuigo  in  tbe  ihmc^ 
torn  wbieb  lieeases  nmat  emanate.  The  power  ip  rtgaktt 
he  prices  of  licenses  is  one  thing,  i^^  the  power  to  grani  U^ 
ieoses  is  another  thin^;  and  the  one  oaonot  bo  eb^med  aa  % 
leoessanr  incident  to  the  other,  and  eapeeialhr  the  giwater 
)ower  of  granting  tbe  license  cannot  be  invofed  aa  an  inok 
lent  to  tbe  lesser  one  of  reffulatiug  iis  prioe*  There  is*  ni 
leoeasity  dH4  tbe  two  sboola  go  together,  and  tbta  tenr  AdI 
ie|)aratee  them  in  the  general  rule  for  the  State,  the  la^p^ 
attire  itself  fixing  the  price,  and  leaving  the  Inferior  Conrt 
«  grant  the  license.  There  are  several  anbaeqaent  )egbl^ 
iye  interpretations  of  this  Act  in  conformity  with  the  con» 
tmetion  we  have  given  it.  First,  there  are  divers  snbse^ 
luent  charters  conferring  the  power  to  grant  licenses  npott 
)anicalar  incorporated  towns,  clearly  implying  that  there 
f u  no  general  law  conferring  it  upon  aU  incorporated  towns* 
^ezt,  there  is  the  Penal  Code,  of  1838  pnnisning  retailing 
rithont  a  license  from  the  Inferior  Conrt,  ^^  exeeft  in  corpor* 
ite  towns  or  cities,  where,  by  Law,  authority  to  grant  licensee 
s  vested  in  the  corporate  authorities  of  $ueh  towns  or  cities.'* 
rbe  language  of  this  exception  is  not  ^^  except  in  corporate 
owns  and  cities,"  leaving  the  exoeptian  to  extend  to  att  cor- 
M)rate  towns  and  cities,  but  the  exception  is  confined  to  iueh 
corporate  towns  and  cities  where,  by  Law,  tbe  author}^  t# 
?mi  licenses  is  vested,  clearly  implying  that  there  are  cthnr 
corporate  towns  and  cities  where  the  authority  ia  nel  leatad* 
rhis  game  form  of  oxpreamon  is  preserved,  md  die  same  in* 
erenoe  is  to  be  drawn  from  it  in  the  Act  of  1864,  modify- 
og  tbe  terms  of  the  Penal  Code  of  1888.  8o  touch  for  t^ 
oiM^mdwfi  of  the  Act  of  1809.    But  if  our  oonstmetfon  i 
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Vrragy  uii  ike  Act  was  intMded  to  ooidSor  dw  poirar  rf 
^pMituig  Uoenses  iMon  all  inoorporaled  towni,  th^io  wA 
M  U  M  ex^resMi  that  inteation  is  void  by  the  Oiwtitalioi^ 
tacaiiie  it  isa  dear  departure  from  the  tUh  of  the  Aet^iti 
4Ue  being  ahnply  *^  An  Act  to  r^galale  the  raU$  of  Tmn 
Ifecmeee  in  thia  State/'  It  ie  not  an  Aet  to  regulate  lieaM 
fibiierldiT,  inelnding  all  tiling  perteining  to  thent,  hot  tore^ 
«late  only  one  thmg  pertaining  to  ihmn^  and  that  ii  tkar 
f9iJBat»  Anything  in  the  body  of  the  Aot  conferring  e  pem 
Je  pant  Ueenaee,  is  *^  matter  different  tmm  what  is  exprand 
In  mb  title  thereof,"  and  is  therefore  mid  by  the  Ooaitita- 


•  .9^  The  power  to  grant  licenses  is  claimed  for  the  toim,m 
•he  next  and  laat  ptaee,  from  its  charter.  It  is  daimed,  ml 
ander  any  clanse  conferring  it  in  terms,  bat  ander  a  fSam 
jrUch  confbrs  npon  the  town  a  power  of  general  legishtiss 
Isr.  itself.  This  power  of  Iegislatk>n  most  be  exercissi  it 
aaborfination  to  the  Oonstitation  ai^d  general  laws  of  tk 
#tate.  We  wiU  not  infer  that  the  IiegisUtare  intends  teti* 
ih6rixe  any  local  departure  from  a  general  policy  of  the  8isl^ 
unless  the  local  exception  is  expressed  in  spaciSo  terms. 

*•  Jndgment  revarsed. 


r 


'i 


In 


•     MAX,  SHULTZ  et  al  w.  WATKIN8  et  at 

r 

^hea  (oodt  are  attached  and  oUimed,  and  the  proof  aabmitted  by  ^11 
"^  1^  tttel  of  tlM»  innife,  it  slfffat  aa  to  title,  .oiridMce  thai  t be  goodi,  «t  iW  liaa 
.  ^  af  tha  letfy  ware  fa  tba  poaaeaaiba  of  elaiiaaac,  aad  aac<if  aaf^^aai.  i«  pia 
.  fer «ite  aoaaidcopad  hy  tha  Jarr  on  the  faaaiiDa  of  tHIe. 

>  Olaim  Issne,  in  Doiq^erty  Saperiwr  Court*     Xnad  IwlMi 
JMf^  AuJWf  eft. June  Term,  18Q0«     .,     . 


HAOON,  JtnXR  TBSm,  1800. 
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atkins  k  GoUb  ned  out  so  ftttaohmeiit  agtiast  Leoj^M 
oiter,  and  caused  the  same  to  be  levied  on  a  certain  stock 
ods  in  the  toim  of  Albany ;  to  whieh  a  dani  waa  iDteF* 
}  hj  Max,  Shnltz  &  Co. 

I  the  trial,  it  iras  proTed  bj  plaintiff  in  attachment,  that 
d  time  ot  the  levy,  defendant  was  not  in  Albaa j,  and 
•een  absent  from  one  to  three  weeks ;  that  prior  to  leav- 
lefendant  had  occupied  a  store-room,  and  had  a  sin  over 
>or  with  his  name  on  it.  A  witnese  stated  that  ne  had 
inslodcer  and  cme  other  Dntckdan  in  the  store,  and 
DUght  goods  of  both.  At  the  timeof  the  levy,  a  Dntehf 
ras  in  possession  of  the  store-room,  but  did  not  knoir 
3r  lie  was  a  partner  or  a  clerk ;  thought  he  was  a  clerk ; 
;ht  before  the  levy,  all  the  goods  were  sent  to  tilie  rail* 
epotin  Albany.  The  goods  were  packed  in  boxes, 
krked  to  some  parties  in  New  Ymrk. 
plaintiffs  here  rested  their  case, 
oaant  then  offinred  to  introduce  the  evidence  of  S.  Ar^ 

Fer,  taken  by  commission,  which  is,  in  substance^  ae 

• 
• 

goods  in  question  were,  at  the  time  of  the  levy,  in  tba 

'  Max   Smith,  (or  Shults  7) ;   witness  was  acting  aa 

f  claimants ;  Anslocker  had.no  interest  in  the  goodo 

ime  of  the  levy,  so  far  as  witness  knew ;  he  had  no 

in  the  goods  for  two  days  prior  to  the  levy,  from 

knowledge ;  witness  had  possession  of  the  goods, 
i  them  as  the  property  of  claimants  and  8.  Hous- 
ley  were  all  packed  and  boxed  for  shipping,  and  were 

''  Max,  Shultz  k  Co.,  New  York,"  to  whom  they 
he  shipped  ;  it  was  two  days  prior  to  the  levy  witness 
AnalocKer  had  no  interest ;  the  sale  and  transfer 
I  made  before ;  witness  was  under  orders  by  letter 
the  parties,  and  packed  up  the  goods  under  orders 
m,  and  sent  them  to  the  depot ;  witness  understood 
ers  which  he  received  from  Anslocker,  and  from 
ults  &  Co.,  that  Anslocker  had  no  interest  in  the 
annot  find  the  letters. 
>art,  on  motion  of  plaintiffs'  counsel,  rejected  this 

on  the  ground  that  the  witness'  information  was  de- 
n   the  parties  themselves,  and  claimants  excepted. 

fband  for  the  plaintiffs. 


. « • 
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M«,  Selittlls  H  mLim.  W«lki«i  m  d- 


STMznsK  k  Buns,  for.plamtif  in  OTrer« 
'  N9  •ppesraiica  for  defendants* 

By  tke  Cauft-^LYOV^  J.,  deliTering  tke  opinioi. 

The  proof  Bubmitled  by  tbe  pluntiff  on  die  trltltn^ 
tMe  in  the  defendant  in  attachment  to  the  goodk  livM,  vii 
jfery  slight.    It  amoiknted,  at  most,  to  the  eetaUishMBtett 
mere  presumption  that  the  goods  were  ia  poasessioii,  or  hal 
teen  in  possesrion  ot  the  defendant,  from  wUeh  tids  ttk^ 
be  inferred*    The  testimony  of  the  witness  SiptttQfi'  ^ 
delsdoflbr,  offered  by  the  olaimant,  and  ndea  At  hj  dv 
43oiirt,  was  admissible,  and  proper  to  be  eonsidered  hj  iki 
Jnry  for  the  purpose  of  rebntting  such  presnmptloa.  IVIiete 
it  would  do  so,  was  a  qnestion  for  the  Jnry.    It  oerkandj 
does  show  that  the  witness  had  possession  ^  the  goodi  w 
^eelaimants,  and  not  the  defendants,  at  the  timerfte 
levy.     Whether  the  holding  was  good  against  the  crediM 
•f  Ansloeker,  is  another  question,  and  that,  too,  is  fon  ^ 
Junr.     We  held  that  the  evidenoe  ought  not  to  hare  hm 
#xeliided  from  the  Jury.  * 

Judgment  reversed. 


« 
* 


4. 
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Vater  Lot  Coat^My  c«.  Tiia  9mk  «f  BroMWick. 


iTATEB   LOT   COBIPANY  w.    BANK    OF    BRUNS- 
WICK. 

he  Sberiff  nmdo  the  Ibllowiog  return  upoif  the  dedaration : 
"  Served  a  copy  of  the  wilhin  writ  by  leaving  the  same  at  the  moct  notori- 
ous place  of  ibo4o  «  Vslur  T.  Colqoltit  *hn  WnMidmm  of  the  Water  Lot 
GompMf :"  Mtidf  TkU  Jl  ma  •  fOo4  aenrioe  upon  the  ConipMy. 

Rule  Nm  to  aa%  aside  Judgweitt,  from  Muscogee  Ooimty, 
>eci8ioii  by  Judge  Wq]LVI«l,  May  Term,  1859. 

The  plaiatiff  ii^  error  moved  a  rule  nm,  calliug  upoa  the 
lunk  of  Bmiuiwiok  to  show  eause  why  two  certain  judgments 
mbraoed  in  the  nile  sboold  not  be  set  aaide  for  want  of  ju* 
isdiction  in  the  Ooort  rendering  the  same. 

Alfred  H.  Colqoitti  a»  assignee  of  said  judgments,  an* 
wered  the  rule,  and  stated  that  he  was  the  owner  of  said 
ddgmeats  by  asaiffnment  for  value^  and  that  the  service  «f 
ke  process  upon  Uke  defendant  by  the  Sheriff  was  a  aaffi* 
lent  service  to  give  jarisdiction  to  the  Court  rendering  said 
udjnneDts. 

The  return  of  the  Sheriff  on  the  two  declarations  was  as 
:>llowB : 


''  Served  a  copy  of  the  within  writ  and  process  by  leavinc 
he  same  at  the  most  notorious  place  of  abode  of  Walter  1. 
)olqaitt,  the  President  of  the  Water  Lot  Company." 

The  motion  to  set  aside  said  judgment  was  foundied  on  the 
lleflNBd  defect  in  the  above  service  as  made  and  returned  by 
ke  Sheriff. 

Colqoitty  assignee,  asked  permission  of  the  Court,  on  the 
earing,  to  allow  the  Sheriff  to  amend  this  return,  accordinff 
^  the  facts,  by  inserting  the  word  ^'  residence,"  in  place  m 
ke  word  '*  abode."  Which  was  objected  to  by  the  morant. 
^  request  was  granted,  and  the  amendment  made  accord* 
Jgly. 

Coansel  for  the  movant  excepted  thereto. 

After  argument  in  the  cause,  the  Court  refused  to  make 
lid  role  absolute,  and  ordered  the  same  to  be  dismissed. 

Comiiel  for  mo«vant  excepted  thereto,  Mid  assigned  the 
use  as  error. 


Mfe  SUPRSME  COURT  OF  GfiOBOU. 


KJtT4iMi4  tt  at  v*.-  BmriB. 


I         • 


Mosss,  for  defendftQt. 


By  the  Court. — LuHPaiN,  J.,  delirering  th^e  optiu<». 

There  is  bat  a  aingle  point  in  this  eaae,  Mid  that  m,  ^W 
ther  serviee  upon  tli^  head  of  a  oorporalioo,  by  lM«n(  • 
copy  of  the  writ  at  his  notorions  place  of  abode,  is  wJUuA\ 

At  Common  Law,  all  service  had  to  be  personal.  The  Ad 
of  1799  authorises  service  to  be  made  by  leaving  a  eo^y  ti 
the  notorions  place  of  residence  of  the  defendant  By  ov 
fitatntes^  notorious  place  of  rendenee  and  notorioui  f  liee  ^ 
abode  are  legal  synonyms.     CM,  471,  528,  680. 

The  Act  of  1M6,  Cobby  §  80,  comes  in  aid  of  the  C» 
mon  Law  and  of  the  Judiciary  Act  of  1799,  as  to  ike  mis- 
ner  of  serving  the  heads  of  oorporarions,  by  leaving  a  t«fj 
at  the  most  public  place  or  office  of  transacting  the  bariimi 
of  the  corporation.  We  think  the  service  in  this  esse  vn 
good  without  amendment. 


KITOHAND  et  al  V9.  DAVIS. 

Wii«ra  the  jndgOMttt  wbieb  is  tooght  to  be  rvreMed,  giv«»  t%»  fl^ttii  b 
•tpor  all  thst  be  claims,  it  will  be  aflraed,  without  ref«rd  f*  any  etiet*  tfi 
amy  brnve  beea  oooiimtted  on  the  tritl. 

In  Equity,  in  Dougherty  Superior  Court.  Tried  bdiv 
Judge  Allek,  at  June  Term,  1859. 

This  was  a  Mil  filed  by  John  Davis  amitMt  WiiEaai  1 
Kitchand,  N.  Collier,  Collin  k  Beers,  Hunt,  PyaekcB 
Bawson  and  others,  which  makes  the  following  adlecttiiri 
That  complainant,  on  the  8Ist  day  of  December,  18aO,  )m 
ed  his  plantation  in  Baker  county  »e  said  KitpkMii,  m<I« 


i/ 

^1   ■  I       ^»i^-^iW^— ^■■^ 


tUOOR,  JVlfS  'HIBM,  IMO.  Mr 


Kitotoad  M  mU  fH' 


*  I  ■ 


teea  tiMro#»,  fof  the  term  of  three  Teare.  Kttchand  agre^fli|^ 
to  par  12,000  for  the  year  1851,  |2,500  for  the  jemr  185^ 
And  12,500  ;for  the  year  1858,  the  rent  to  be  paid  at  the  end 
of  each  year  re^peouFely;  that  ^  $Md  lease  the  erop,  a» 
well  as  aU  negroes  owned  by  Kitchand,  were  ^^  pledged  aa 
a  lieu'*  for  the  rent  and  hire,  and  that  the  crop  sboald  not 
be  9old  unless  the  rent  was  otherwise  paid,  .except  for  ib# 
porpoce  of  paying  it ;  that  said  lease  bound  Kitchand  to 
clotiie  the  negroes,  and  at  the  expiration  of  the  term,  to  leave 
t>Q  said  plantation  the  same  amount  of  oorn  and  fodder,  and 
tke  same  number  of  horses,  hogs  and  cattle  as  were  on  the 
place  at  the  commencement  of  the  lease.;  that  Kitchand  took 
poaseasion  of  the  property  leased,  and  has  used  and  enjoyed 
the  same  up  to  the  filing  of  the  bill,  making  large  crops  of 
soUon,  com  and  other  produce ;  that  without  pwing  the 
'ent  for  the  year  1 851 — all  of  which  is  still  due ;  Aitchand 
las  disposed  of  the  crop  of  that  year,  and  appropriated  the 
iroceedt  to  the  payment  of  other  debts,  the  purchase  of  pro* 
)env,  &c. ;  that  the  crop  of  the  year  1852  (the  year  when 
lie  bUl  was  filed)  is  large,  and  consistn  of  cotton,  com,  &c«, 
mi  is  fully  adeauate  to  pay  the  rent  to  become  due  for  that* 
rear ;  that  Kitonnud  is  insolvent,  and  refuses  to  turn  o^er 
he  crop  gathered  for  the  year  1852  in  payment  of  the  rent 
igreed  on  for  that  year ;  that  Kitchand,  being  indebted  by 
pen  account  to  Collier  &  Beers,  and  Hunt,.  Pynchon  k  Baw» 
OD,  with  a  view  to  give  an  undue  preference  to  them,  and, 
ostpone  complainant,  closed  up  their  accounts  by  giving 
lotea  falling  within  Jutices'  Court  jurisdiction,  and  saidnotea 
ave  been  sued  to  judgment,  the  aggregate  amount  of  the^ 
idgmentB  in  favor  of  Collier  b  Beers,  being  $817  SO,  bo-. 
ides  interest,  and  the  aggregate  of  the  amount  of  the  judg-\ 
leiits  obtaiAed  by  HuntTl^ynchon  ft  Bawson  being  $838  21> 
esides  interest ;  that  fi,  fa$.  have  been  issued  am  le vid  on 
le  crops  aforesaid ;  that  a  fi.  fa*  in  favor  of  Seth  C.  Ste* 
hens  against  said  Kitchand  has  also  been  levied  on  said 
rop,  aaid  fi.  fa.  being  for  $150,  and  N»  Collier  being  (be 
Mignee;  that  complainant  believes  the  holder  of  said  if.  fa$. 
11  had  notiooof  his  lien  before  mentioned ;  that  complainant 
\9o  hadf  n  distress  warrant  levied  to  recover  the  rent. due  Sort 
le  year  1851,  and  an  agre^oent  between  all  the  aaid  par*. 
ea — ^l^tldiand  oonsent9ig«-4iadi  been  made,  by  which  the 
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KitelMiitfd  #  n^  M.  UtTlt. 

tke  prde«6di  until  th«  rigktd  of  t)i«  ehimftttti  «f  tke  flnl 
were  adjudicated. 

'  The  bin  prays  that  said  fl.  /a».  be  eajoined  aad  ][>06ipoDrf 
ttntil  the  claim  of  eumpkiaant  is  paid,  and  asks  Inl  tb^pr^- 
eeeds  of  the  crops  aforesaid,  and  of  any  property  prefiontflf 
pnrchased  by  Kitchand  therewith,  shall  be  applM  to  t\$ 
fiayment  of  com]:^inant'B  demands  for  rent. 

Complainant,  by  amendment,  charged  Kitcbaftd  tiMi  «dV 
ing  stock,  farming  titensils,  Ac,  and  also  eoUeetfaig  mtmef 
belonging  to  him  and  baying  horses,  mnles,  fce.,  m  od^ 
wise  appropriating  the  proceeds  to  his  (KitehandV)  hm. 

The  parties  defendant  claiming  the  fimd  raised  by  thi 
Sheriff  under  the  agreement  mentioned,  filed  their  mswen, 
in  which  they  take  issue  with  complainant  on  sevefsl  of  th 
aUeffMions  of  his  bill — amongst  others,  as  to  the  kgftl  efed 
of  the  proyisions  of  said  lease. 

On  the  trial  of  the  case,  there  was  a  great  deal  of  eviAeoee 
introdnced,  and  the  Jury  rendered  a  rerdiet  deereeiag  tkit 
12,782  66  of  the  fand  in  the  SheriT s  hands  should  be  piti 
OTer  to  complainant,  and  the  balance  be  applied  to  the  pay- 
inent  of  the  judgment  creditors  of  Kitchand. 

Coansel  for  defendants  moved  for  a  new  trial  on  the  M* 
lairing  n'ottnds : 

1st.  Because  the  Court  erred  in  charging  the  «Htfy  tM 
the  lease  or  articles  of  agreement  between  <^ompIaintiit  tsA 
Kitehand  did  not  conrey  an  absolute  title  to  the  propertr 
s)Mcifled  in  said  instrument,  other  than  the  land  negroes^  t<h 
irit :  horses,  stock,  corn,  fodder,  &c.,  to  KHohand,  bat  onlf 
a  qualified  property ;   that  it  simply  gave  the  care  of  tv 
same  to  Kitchand,  while  actual  ownership  remain^  in  Th^ 
and  that  they  should  deduct  from  the  proceeds  of  the  nhi 
the  actual  value  of  such  property^f  there  waa  aBT  proef  (f 
its  actual  ralue— at  the  time  it  was  received  by  Kitdiso<t; 
and  if  there  was  no  proof  of  its  actual  value,  then  Aey  tm^ 
arrive  at  its  value  by  estimating  the  same  M  what  iifluV 
prenetfty  brought  at  the  sale. 

Bd.  Because  the  Court  err^  in  eharglttg  the  Jury  M 

they  should  deduct  from  the  aoouBt  of  salea  trhatefet  wA 

roperly  breuj^t  nt  said  sale  as  had  been  pmMuwed  ij 

[ilehand  with  tton^  arlsbg  frptti  tito  flale  ^f  ert^  gro«l 

on  die  phee,  or  money  that  Sftehaad  had  rtfooiyrf  Ihni  A 

tale  of  Muh  crops  and  ted  fb^  eoiapWniMit  0mAi 


e 


HAOoar,  JUKS  tbrm,  imo. 


j» 


Kit^riMHid  «l  fl£  «t.  DavI*. 


I.  BeoiOM  the  Terdict  it  contrary  to  that  portion  of  th* 
1 8  charge  in  which  he  told  the  Jury  to  apply  the  pro 
)  of  all  property  sold  at  said  sale,  other  than  what  is 
aced  in  the  charges  abore  mentioned,  to  the  payment  of 
jadgment  ereditors  of  KitcEand,  excepting  only  such 
irty  aa  it  affirmatively  appeared  was  purohaaed  by  Kitchp 
rith  Paris*  money,  or  with  the  proceeds  of  crops  on 
1  Davis  had  a  special  lien. 

.  Because  the  verdict  is  against  Law  and  the  evidence. 
;  Court  refused  to  grant  a  new  trial,  and  defendants 
ted. 

view  taken  of  this  case  by  the  Supreme  Court  renders 
ecessaiy  to  make  any  further  statement  of  the  brief  of 
ce  than  this :  That  the  fund  in  the  hands  of  the  Sheriif 
•s  from  the  record  to  be  sufiScient  to  satisfy  and  pay  off 
ims  of  the  defendants — ^who  moved  for  a  new  trial  in 
art  below — ^after  deducting  the  amount  which  the  Jury 
I  should  be  paid  to  the  complainant  Davis. 

.ER ;  Wab&bk  k  YASoir,  for  plaintiffs  in  error. 

ziBR  ft  StAtJOBXSR,  e<mtra. 

e  Court. — STSi^HnifS,  J.,  delivering  the  opinion, 

ccord  shows  that  the  judgment  which  is  sought  to  be 
,  will,  if  executed,  satis^  the  utmost  demand  of  the 
in  error,  and  they,  therefore,  have  no  right  to  com* 
It.  We  will  not  consider  the  errors  assigned,  for  it' 
hat  vrhatever  errors  may  have  been  committed,  they 
e  no  harm  to  the  only  persons  who  ar^  complaining 
One  aide  i$  satisfied,  and  the  other  ought  to  be. 

ent  affirmed. 


e»0'  BUPRBMB  COURT  OB  CfflOBOU. 


BAIGDEL  ra.  DESSURE. 

There  should  he  very  stroog  evideflce  to  overcome  the  plea  of  peymestf  top^ 
.  ported  by  the  plaiotifT^s  receipt  in  full  of  all  notea  and  accoants,  to  iti  dttt- 
which  is  tubeequent  to  the  note  sued  on. 

Tried  before  Hon.  Edmond  H.  Worrill,  in  Muscogee  Su- 
perior Court.     May  Term,  1869. 

There  wat»  but  one  question  in  this  case,  and  the  facts  ire 
sufficiently  stated  in  the  opinion  of  Judge  Lumpkin. 

R.  W.  Denton,  for  plaintiff  in  error. 

'  WiLKT  Williams,  for  defendant  in  error. 


Bjf  the  Cburf.^^LuMPKUi,  J.,  delivering  the  opinion* 

The  action  in  this  case  was  brought  on  a  note  given  by  the 
defendant  to  the  plaintiff  for  i^222  19,  dated  4th  of  July, 
1868. 

The  defendant  pleads  payment,  and  relies  on  a  tMiipt 

fiven  by  the  plaintiff  to  the  defendant  on  the  10th  of  Avcart^ 
868,  in  full,  of  all  notes  and  accounts  up  to  that  oite. 
Plaintiff  offers  some  proof  to  show  that  this  note  was  not  ua* 
eluded  in  the  settlement.  The  Jury  were  of  the  opinieAtbal 
It  was  not  strong  enough  to  oyercome  the  reoeipi,  aod  ^re 
think  they  were  warranted  in  so  finding.  At  least,  it  ohuiaI 
be  said  that  the  testimony  was  strongly  and  decidedly 
the  weight  of  the  .evidence. 


tfAOOK,  WHS  TlRli,  tMOt    -  f«^ 


£om'»  4il  «/,  «w.  WiiMaia«  «  a/. 


ENNIS  «e  al  v$.  WILLIAMS  et  dl. 

Notice  of  the  dj»90latioo  of  the  purtnenbip  must  be  given  to  thoM  who  h^jm 
(Itfali  with  the  Hrm,  or  each  member  of  the  firm  wiil  be  bouod  by  thie  matm 
of  I  he  other  iletiing  in  the  name  of  the  firm  with  ^och  per»oae,  e^peviAHf. 
whee  the  traaeaction  relates  to  the  pa«t  deU  of  the  diaeolved  partoerahip*    , 

Motion  for  New  Trial,  from  Chattahoochee  Superior  Court*, 
Tried  before  Judge  Perkins,  at  November  Term,  1^59. 

The  facts  of  this  case  are  fullj  stated  in  the  opinion  of  th^' 
Court. 

L.  T.  Downing,  for  plaintiffs  in  error. 

Johnson  k  Sloan,  for  defendants  in  error. 


Bif  the  Court. — Lyon,  J„  delivering  the  opinion. 

The  plaintiffs  instituted  an  action  of  debt  in  the  Suporipf 
Cou  t  of  <  hattahoochee  county,  against  the  defendants,  a^ 
attorneys,  and  partnws,  under  the  n^ime  of  Williams  &  Oliverpf 
to  recover  the  sum  of  four  hundred  and  twen'y-eight  dollar^ 
and  eleven  cents  on  a  note  dated  at  Columbus,  6a.,  on  2d 
January,  1864,  made  and  delivered  to  plaintiff,  payable  one 
day  after  date,  to  the  plaintiffs  for  that  sura.  The  dedara^ 
tiori  also  cent  lined  a  special  count  for  goods,  wares,  &e..  sold 
an)  deliveied  to  certain  persons  at  Buena  Vista  engaged  in 
the  bitsiness  of  carriage  making,  in  partnership,  under  tha 
n-me  of  Webb,  Ford  &  Co.,  upon  a  letter  of  credit  given  by 
defendants  and  the  goods,  consequently,  charged  to  defend* 
ants 

To  this  action  defendant,  Williams,  filed  a  speeial  plea  of 
non  tit  factum^  alleging  that  at  ihe  time  the  note  sued  oiv 
w&i  given,  the  firm  of  Williams  k  Oliver  was  dissolved,  if  it 
ever  existed,  and  that  said  firm  name  was  signed  to  said  note 
by  Oliver,  without  the  knowledge  or  consent  of  defendant, 
and  taken  by  the  plaintiffs  with  a  full  knowledge  of  the  fact. 
Further,  that  at  the  date  of  the  note  there  was  no  such  part- 
ner>hip,  and  that  the  partnership  that  did  exist  between  de^ 
fendants  was  one  solely  fit)r  the  practice  of  law ;  and  further, 
that  it  was  not  the  act  or  deed  of  him»  s«id  defendant.  , 

45 
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EdoU  lit  al.  vt.  Willfmns  H  at. 
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On  the  triaU  the  pUintiff  prored  by  one  Douglats,  (to  ihom 
the  bill  of  particulars  set  out  in  plaintiflTs  declaration,  amouul* 
ing,  in  the  whole,  to  $661  86,  was  exhibited,)  that  he  sold 
and  delivered  the  goods  at  the  prices  stated  to  I^ord,  on  ui 
order  from  Williams  k  Oliver,  to  let  Ford  have  what  he 
might  wish  to  purchase  to  carry  on  his  carriage  hoftinett, 
which  order,  with  a  letter  from  Williams — ^both  signed  bj 
defendant,  Williams — were  attached  to  the  answers  of  the 
witness.     The  mods  were  sold  on  the  26th  and  27th  Janu* 
ary,  1858,  on  the  occasion  of  Ford's  visit  to  Columbus,  men- 
tioned in  the  order.     The  goods  were  sold  and  delivered  en- 
tirely on  the  credit  of  the  order.     This  witness  was  at  the 
time  a  clerk  and  book*keeper  for  the  plaintiffs.  Witness  hai 
a  conversation  with  the  defendant,  Williams,  while  the  soit 
was  pending  in  Russel  county,  Alabama.    Williams  toldw'w- 
ness  that  he  would  throw  him  in  that  suit.     Witness  replied, 
that  then  the  suit  would  be  brought  on  the  account.   Williams 
said,  in  that  case,  the  plaintiff  could  only  recover  the  amoant 
of  goods  purchased  by  Ford,  on  his  first  vitiiit  to  Columbo*. 
Witness  told  him  that  all  the  goods  were  purchased  at  the 
first  visit.     Does  not  recollect  when  he  and  plaintifls  first 
heard  of  the  dissolution  of  the  firm  of  Williams  1^  Olirer. 
The  plaintiffs  had  frequently  employed  defendants  as  attor- 
neys at  law  to  collect  claims  for  them. 

The  plaintiffs  then  introduced  tne  following  order  and  let- 
ter,  to- wit : 

l^BNA  Vista,  January  25,  IftSS. 
^  Messrs.  J.  Ennis  k  Co. — 

^^  (}ent$ :  Please  let  Mr.  Ford  have  what  he  may  wisli  to 
purchase,  to  carry  on  his  carriage  business,  for  wmch,  hold 
QB  responsible.  Our  responsibility,  however,  is  to  exUi^A 
only  to  purchases  made  during  his  present  risit  to  voor 
Blaoe.  Yours,  &c., 

"WILLIAMS  &  OLIVER 
"  per  William  P.  Williams/* 

"  Opelika,  Ala*,  August  25,  1857. 

<'  Mbssrs.  J.  Ehnis  k  Go. : 

'^Ileambya  letter  from  Mr.  L.  T.  Downing  you  baft 
lodged  the  note  of  Williams  k  Oliver  in  his  hands  lor  colko* 
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Koniis  a  ai,  p$,  William*  «  aL 


.  If  yon  think  you  can  get  anj  money  oat  of  me  by 
uing  fucii  a  course,  yooi  can  '''fire  away.''  That  s  a 
e  too  can  play  at. 

"WM.  F.  WILLIAMS." 

le  iritness  Douglass,  in  reply  to  cross-interrogatories, 
that  defendants  were  parties  in  the  practice  of  Law; 
not  know  how  long  they  remained  in  partnership,  or 
they  ever  were  in  partnership  in  any  business  except 
law ;  the  goods  were  all  sold  to  Ford  on  the  order  of 
ims  &  OUrer,  signed  by  Williams ;  none  of  the  gooda 
sold  to  either  Williams  or  Oliver  personally ;  the  gooda 
charged  on  the  books  of  plaintiff,  in  the  first  place,  to* 
ims  and  Oliver ;  $232  75  has  been  paid  on  the  account^ 
^oks  closed  by  note  given  by  Oliver  for  Williams  k 
,  on  25th  May,  1854 ;  note  was  given  then,  but  dale4 

0  time  when  the  account  was  due,  as  is  usual ;  the  note 
n  was  given  to  close  the  books  for  the  balance  due  on 
;ount,  and  by  Oliver,  who  signed  the  firm  name. 

EIHb,  the  proprietor  of  the  Columbus  Times,  lesti- 
That  the  Law  card  of  defendants,  as  patnera,  was  pub* 
in  his  paper  from  27th  February,  1852,  to  2dth  Janu* 
^r>.3,  and  discontinued ;  A  Law  card  of  Williams,  CMi- 
Jrown,  as  partners,  was  inserted  in  his  paper  on  28ih 
)%  1853,  and  discontinued  about  1st  December,  185A; 
ntifTs  reside  and  do  business  in  Columbus^  and  have 
last  ten  or  fifteen  years ;  they  were  subscribeis  to  his 
hile  the  advertisements  were  running,  and  regahir^ 

1  the  paper ;  by  the  omission  of  the  printer,  the  card       ^ 
dma  &   Oliver  was  not  taken  out  when  that  of  WiU 
Oliver  k  Brown  was  first  inserted,  although  it  was  so; 

bat  continued  to  run  for  a  little  while,  and  ws^s  then. 
Lt ;  the  note  set  out  in  plaintiff's  declaration  was  read, 
ace- 

A.  Blandford  testified:  ^hat  the  partnership  of  Wil<. 
DHrer  was  formed  some  time  in  1852,  in  Buena  Vista,. 
county,  for  the  practice  of  Law,  which  continued. 

early  part  of  1853,  when  that  partnership  was  dis* 
nd  a  new  one  was  formed  of  Williams,  Brown  k  01i-> 

last  one  continued  until  the  last  of  December,  1>53^ 
ras  dissolved ;  Brown  went  to  Talbotton,  and  WiUi 
went  tp  Cohitnbus. 
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'  Wiley  WiUiams  testified :  Thftt  defeodftBt,  Wiltismis  vti 
Ml  uQfliarried  man ;  C'tme  to  Colamttus  to  live  about  fnt  of 
November,  1853;  about  the  firat  of  the  year  1854  hcfQ^ 
nished  himself  a  room  across  the  street  from  the  plaintiff's 
place  of  business,  and  lived  in  Columbus  during  that  year. 
The  defendant,  Williams,  al»o  put  in  proof  an  account  mwle 
by  himself  with  the  plaintiff  during  the  year  18o4,  of  iittk 
articles  such  a^  a  single  man  would  likely  have  aboat  hu 
room,  such  as  brushes,  brooms,  tubs,  buckets,  &c. 

The  Jury  returned  a  venliot  for  the  plaintiff,  against  bothi 
defendants  and  defendant,  Williams,  moved  for  a  new  tnsl 
oil  four  different  grounds :  That  the  verdict  was  against  law, 
evidence,  the  charge  of  the  Court,  and  because  the  Court 
erred  m  its  charge  to  the  Jury. 

-  The  Court  granted  a  new  trial  generally,  without  stating 
m  what  ground  the  new  trial  nas  allowed. 

To  which  decision  the  plaintiff  excepted,  and  that  i^  the 
question  for  out*  consideration. 

Was  the  Court  right  in  granting  the  new  trial? 

It  is  altogether  unnecessary  to  notice  any  of  the  gronndf 
of  the  motion  for  new  trial,  for  the  whole  question  in  heca^ 
h  whether  the  giving  the  note  of  the  firm,  by  Oliver,  one  of 
the  parties,  after  the  alleged  dissolution  of  the  partnership, 
discharged  the  defendant,  Williams,  from  liability  on  this 
4ebt  ?  For  it  will  not  be  denied  but  that  he  is  liable,  unless 
be  was  disehargod  by  that  fact. 

'  his  Court  decided  in  Stone  '<#•   Qhamherlin  ^  Banerrfiy 
S^  Chi,^  259^  ^^  tliat  if  the  credi  or,  knowing  the  dissoiuticflu 
.fakies  a  new  note  from  one  mem^»er  of  a  firm,  so  diiiaolved  in 
ren^'wal  of  an  old  note  of  the  firm,  that  fact  will  disehsrge 
the  o  her  members  of  the  firm,  who  were  not  present  or  a«-> 
senting  thereto,  although  the  firm  name  was  signed  thereto. 
On  the  authority  of  th«i  case,  the  defence  in  this  casereetied. 
To  that  everything  tended 

This  ease,  fortunately  for  the  plaintiflb,'  laekn  a  very  ~ 
portftnt  and  necessary  ingredient  of  that  of  iftotM  «i.  6'/ 
llerlin  ^  Bancroft — -'hst  of  a  knowledge  of  the  diaiohitioii  of 
the  partnership  of  Williams  k  Oliver,  by  the  plaintiff,  at 
time  their  note  sued  on  was  given  in  liqaidation  of  the 
account.  It  is  not  enough  to  say  that  the  plaiiitifii  vii^i^t 
have  known  it  from  the  fact  of  the  advertisement  of  the  mw 
eard  of  Williams  &  Oliver  beiftg  diseontinoed,  er  ibe  Ibrut^^ 
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of  ft  new  firm  of  Williams.  Oliver  &  Brown,  or  that  Wil. 
^  bad  left  Buena  Vista  and  settled  in  Columbus.  Th« 
lernhip  might  have  continued,  notwithstanding.  Thera 
be  affirmative  proof  tliac  the  partner^hip  waH  dissolved 
he  plaintiff  took  this  note  with  actual  knowledge  of  that 

There  is  no  proof  of  any  such  fact  in  the  record. 
)  was  proof  that  the  Law  partnership  of  Williams  k 
r  was  dissolved,  but  there  was  no  proof — not  the  slight* 
bat  the  plaintiffs  knew  even  that.  Sd  Kent'9  Vom.^ 
1;  Collier  <m  Part.,  §  114,  n  §  120,  530 ;  KeUfhum  ^ 

r*  Clark,  1  7.  12,  144;  Luea$  V9.  £k.  Darien,  St 
Ala.,  280.  Notice  of  a  dissolution  as  to  persons  wba 
?ait  with  the  firm,  must  be  actual,  or  something  that  ia 
ilcnt  thereto.  In  this  case,  even  the  Law  partnership 
Hams  and  Oliver  never  was  advertii^ed.  But  what  had 
iw  partnership  of  Williams  k  Oliver  to  do  with  thia 
ction  ?  It  was  not  in  the  scope  of  their  partnership^ 
w  partners.  Without  the  clear  recognition  of  each 
r,  the  one  not  participating  in  the  creation  of  this  liar 
^ould  not  have  been  liable.  Williams  created  the  lia« 
c-jnd  Oliver  ratified  it  as  their  joint  debt  by  giving  the 
This  charged  both  with  the  debt.  As  to  this  transao- 
^ose  defendants  must  be  viewed  as  partners,  independ- 
f  their  Law  pirtnership.  Viewed  in  that  light,  wbal 
was  there  of  a  dissohition— of  a  discontinuance  of  the 
:'  each  to  bind  the  other  in  respect  to  thia  particular 
cion  ?  None  whatever.  The  verdict  of  the  Jury  was 
nd  the  judgment  granting  a  new  trial  was  erroneoai^ 
t  judgment  must  be  reversed,  and  the  new  trial  ff6^ 
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WOMACK  et  al.  vs.  WHITE  et  oL 

/.  E.  D..  a  fame  covert,  who  was  entitled  to  a  life-estate  in  certain  negraea,tbe 
remainder  to  her  children  at  her  death,  filed  a  bii)  agrainst  the  truatee  for  ic- 
count  of  hire  and  profitit,  and  for  his  removal  and  the  appointment  of  a  oev 

"*  trntitee,  in  which  a  decree  was  rendered.  Four  years  afterwards,  in  the  Coort 
in  which  the  decree  was  rendered,   on  the  motion  of  the  solicitors  for  C 

I    D.,  in  that  proceeding,  passed  an  order  to  amend  that  decree,  so  fir  as  t# 

.  direol  the  SherifT  to  »ell  ono  of  the  trust  negroes  for  payment  of  fees  lor  tcf' 

1  vices  in  that  suit.  Upon  suit  brought  by  the  children  ol  E.  D^  after  ter 
death,  against  one  holding  under  a  sale  made  in  pursuance  of  that  order: 
Held,  That  such  order  so  passed  was  void  as  against  the  plaintiffs,  they  sol 
being  parties  to  the  name,  having  no  notice  thereof,  and  not  repreMoted 
either  on  the  hearing  when  the  order  was  passed,  or  the  original  bill  to  whkl 
it  was  amendatory. 

d.  Thst  a  copy  of  the  advertisement  taken  from  the  paper  in  wfaicli  the  nk 
was  advertised,  sworn  to  be  such  by  the  Sheriff*,  who  sold  under  that  order. 
WHS  admissible  ns  evidence. 

3.  Thai  the  purchaser  at  such  sale  got  no  title  therebv  as  against  those  pUia- 
tilTs,  and  those  holding  under  them  are  in  no  better  situation,  whether  they 

.   bought  with  or  without  notice. 

Trover,  in  Sumter  Superior  Court.     Tried  before  Jadge 
PsBRXNS,  at  April  Term,  1860. 

The  ohildren  of  Elisabeth  Dinkins  sued  Joseph  White  and  * 
JohD  S.  Moore  to  recover  a  negro  boy  named  Levi.  On  the 
iriaU  the  plaintiffs  introduced  a  deed  from  William  P.  Bnmi^ 
^  father  of  Mrs.  Dinkins,  dated  May  8th,  1827,  conveying 
seven  negroes  and  their  increase  to  one  Mark  M.  Brown,  to 
be  held  by  him  in  trust  for  the  separate  use  of  Mrs.  Dinkins 
during  her  life,  and  after  her  death,  to  be  divided  amongst 
her  children. 

The  plaintiffs  further  proved  that  the  negro  sued  for  wms  a 
child  of  one  o^  the  negroes  mentioned  in  said  trust  deed ; 
thftt  Mrs.  Dinkins  died  in  1852,  leaving  them  as  her  only 
children,  and  that  demand  had  been  made  on  the  defendants 
for  the  negro  in  dispute,  they  having  him  iu  possession. 

They  also  proved  that  Horace  Dinkins,  husband  of  ssdd 
Elisabeth,  was  appointed  her  trustee  in  lieu  of  the  said  Mark 
M.  Brown,  in  1844.  They  then  proved  the  value  of  the  ne« 
grOf  and^his  worth  for  hire,  and  rested  their  case. 
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efendantointroduced  in  evidence  Ihe  record  of  a  bill  filed  19 
y,  1889,  in  favor  of  Horace  Dinkins,  as  next  friend  of  Up 
trife,  against  the  said  Mark  M.  Brown,  her  trustee  unde^ 
leed,  alleging  his  mismanagement  of  said  trust  property 
lis  refusal  to  acoonnt  with  Mrs.  Dinkins  for  the  hire  of 
me,  and  praying  that  he  be  removed  from  his  trusteer 
and  that  he  account,  &c.  Also,  the  decree  rendered  oa 
ill,  in  which  the  Jury  found  that  the  said  Mark  m. 
1  had  fully  accounted,  but  decreed  bv  consent  of  said 
1  that  he  should  be  removed  from  said  trusteeship,  an4 
'homas  Bivins  be  appointed  in  his  place.  This  decree 
'odered  in  March,  1840. 

endants  then  proposed  to  read  in  evidence  an  ordey 
dby  the  Superior  Court  of  Sumter  county,  at  the  May 
1844,  amending  the  decree  rendered  on  said  bill  so  af 
iorixe  and  require  the  Sheriff  to  sell  a  negro  boy,  Levv 
ned  in  said  decree,  after  advertising  sixty  days,  for  tbf 
D  of  paying  £•  R.  Brown  and  Warren  and  Crawford* 
citors  of  complainant  in  said  bill,  the  fees  which  aai4 
in»nt  had  agreed  to  pay  them  for  filing  and  attending 
tame. 

plaintiffs  objected  to  this  evidence,  on  the  ground  that 
irt  granting  said  order  had  no  jurisdiction,  and  that 
e  was  a  nullity. 

>bjection  was  overruled,  and  the  order  was  read, 
lefendant  then  proved  by  Qreen  M.  Wheeler,  tha^ 
^o  boj  Levi  was  sold  at  Sheriff's  sale  on  the  1st  Tuesr 
I'ebraary,  1845,  and  bid  off  by  Lot  Warren  at  about 
Wheeler  also  stated  that  Dinkins  and  his  wife  live4 
in  a  poor  house,  and  not  as  well  provided  for  as  per;^ 
ling  a  life-estate  in  fourteen  negroes  ought  to  havf 

of  sale  from  Lett  Warren  to  Dudley  k  Sneed  for 
}  in  dispute  was  then  read,  dated  March  19,  184£^ 
ranty.  , 

M.  !>•  King  proved  that  James  White  bought  the 
vi  from  Dudley  k  Sneed  in  the  year  1845,  and  tha^ 
ts  were  the  heirs  of  said  White,  Joseph  White  being 
tor.  He  heard  Joseph  White  say  he  had  run  <^  the 
1 858  to  get  him  out  of  the  difficulty.  1 

Brady  testified,  that  Mrs.  Dinkins  was  poorly  prft> 
in  1^80 ;  that  iha  a&d  ber  husbaiid  aa^  ehOcuM 


^ 
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IremoTecl  from  Simter  to  Marion  count  j  in  1889^  or  early  in 
1840,  and  none  of  thorn  resided  in  Sumter  county  in  adj  put 
6f  the  year  1«44. 

.  John  J.  Hudson  stated  that  he  whs  the  foremsn  of  the 
Jury  which  rendered  the  decree  in  1840.  It  was  a  conseAk 
decree.  Brown  was  not  present,  nor  the  plaintiff)  tmwj 
|;uardian  of  theirs,  nor  were  Mr.  and  Mrs.  Dinkins  prettnt. 

Here  the  defendants  rested  iheir  case. 

Plaintiff  introduced  one  Miller,  who  testified,  tfaathelietfJ 
(Toseph  White  say,  after  this  suit  waa  brought,  (IhomM  Bi- 
tins  and  Horace  Dinkins  being  present,)  that  when  thenegre 
was  sold  to  them,  the  understanding  was,  that  he  was  to  be 
terried  out  of  the  county,  as  the  title  was  not  good. 

Horace  Dinkins  testified,  that  he  had  no  notice  or  iofonn* 
ition  about  the  sale  of  the  boy  Levi  until  the  evening  be- 
fore the  sale ;  that  he  attended  the  sale  and  forbade  it»  tak* 
Ing  place,  but  the  Sheriff  paid  no  regard  to  him ;  that  «htii 
ffc^  bill  was  filed  against  Mark  M.  Brown,  Warren  &  Grav* 
ford  and  E.  R.  Brown  agreed  with  witness  and  wife  to  ttr 
lend  to  said  case  for  $200  each,  taking  their  joint  notes  for 
the  same.     After  the  decree  in  1 840,  E.  R.  Brown  earae  ia 
witness*  absence  and  got  the  negro  Levi  from  witness*  wife. 
A  fow  days  thereafter,  witness  saw  Brown,  and  it  was  thea 
agreed  between  them  that  Brown  was  to  hire  out  said  nq^ 
until  said  fee  notes  were  paid.     Brown  kept  the  negro  from 
thence  up  to  the  sale  in  1844 ;  he,  witness,  had  hired  the 
negro  previously  at  $60  a-year ;  he  got  the  mother  of  Levi 
toon  after  his  marriage  in  1820,  but  did  not  conmder  her  Ui 
totil  1826  ;  he  knew  of  the  deed  of  trust ;  was  present  when 
it  Was  executed,  and  paid  Judge  Tracy  for  drawing  it ;  ho 
fled  the  bill  for  his  wife  voluntarily,  and  now,  in  opm  Covt, 
disclaims  all  title  to  said  negro  Levi. 

Plaintiffs  also  proved  bv  said  Dinkins  and  Patrick  Bisdy 
that  Dinkins  lived  m  well  in  1889  as  other  people  in  liia  ci^ 
eumstances. 

Oreen  M.  Wheeler  testified,  that  he  kept  a  file  of  the  aewi- 
^N^er  in  which  the  sale  of  the  negro  was  advertised,  but  tht 
tame  has  been  destroyed ;  that  l^fore  its  destroctioii,  A.  J* 
Warmook,  one  of  tl^  plaintiffs,  copied  said  adverCinDetii  Vk 
witness'  presf  nee  from  said  newspaper,  witnesa  reading  ewi* 
and  Warmoek  writing  off  the  same ;  a  copy  advevtiaewient 
waA  here  akowu  to  witness^  bMig  the  ose  prepared  aa  alatrd, 
and  witness  said  it  was  a  true  copy. 
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Plaintiib  then-proposed  to  read  said  eopy  advertt^ment  \% 
evidence.  Objeetion  being  made,  the  Court  rejected  ir,  and 
pliiintiffs  excepted. 

Plaintiff:}'  counsel  then  stated  that  they  were  surprised, 
and  asked  the  Court  to  continue  the  case  to  enable  them  to 
procure  a  copy  of  the  newspaper  containing  the  advertiso* 
ment 

The  Court  refused  to  continue  the  case ;  and  the  evidence 
having  closed,  the  Jury  returned  a  verdict  for  defendants. 

Before  the  Jury  retired,  the  Court  charged  as  follows : 

That  if  it  was  proved  that  the  Superior  Court  of  Sumter 
coonty,  in  1844,  passed  an  order  for  tho  sale  of  the  negro  ia 
dispute,  and  that  said  negro  was  afterwards  sold  by  the 
Sheriff,  in  pursuance  of  said  order,  the  purchaser  got  a  good 
title  against  the  plaintiffs.  You  will  not  look  behind  tfao 
order  to  see  whether  the  same  was  regular  or  not.  If  the 
order  of  sale  was  passed  by  the  Court,  everything  will  be  pre* 
timed  in  favor  of  it^  regularity,  so  far  as  the  purchaser  of  the 
negro  under  the  order  is  concerned. 

And  further:  If  there  had  been  irregularities  in  procuring 
the  order  of  sale  in  May,  1844,  in  such  case,  although  War* 
ren  and  James  White  may  both  have  had  notice  thereof,  yet 
if  Sneed,  the  intermediate  purchaser,  bought  without  notice 
thereof,  thei  defendants  can  protect  themselves  under  said 
want  of  notice  in  Sneed,  in  the  same  manner  as  if  defeiid* 
lints  had  been  innocent  purchasers,  without  notice. 

To  which  charges  plaintiff's  counsel  excepted,  and  whickf 
togetKer  with  the  rulings  of  the  Court  already  mentioned^ 
sre  now  assigned  as  error. 

B.  Hill  ;  W.  A.  Hawkins,  for  plaintift  in  error. 

* 

H.  .K  McCat,  contra. 

By  eie  Ofmrt. — ^Ltok,  J.,  delivering  the  opinion. 

The  first  question  made  in  the  record  is,  as  to  the  adnis* 
Mon  of  the  order,  from  the  Minutes  of  the  Superior  Court  of 
9mBter  county  for  the  the  sale  of  the  negro  in  controversy^ 
u  evidence  against  the  objection  of  the  plaintiff. 

TUs  order  was  passed  and  allowed  by  the  €o«rt  at  May 
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!Penn,  1844,  as  an  amendment  to  a  decree  that  had  been  ren- 
dered in  an  Equity  caase  that  had  been  pending  in  that  Goart 
between  Elizabeth  Dinkins,  bj  her  next  friend,  Horace  Din- 
kins  and  Mark  M.  Brown,  a  former  trustee  for  the  trust  pro- 
perty secured  to  the  separate  use  of  Mrs.  Dinkins  for  lifft, 
with  remainder  to  her  children,  calling  on  him  to  acoonnt  to 
her  for  the  profits  of  said  trust,  and  asking  the  Court  fortkc 
appointment  of  a  new  trustee,  and  his  removal ;  but  which 
Equity  cause  had  been  tried  and  a  decree  rendered  at  the 
March  Term,  1840.  The  negro  boy  Lev,  or  Levi,  wis  one 
of  the  trust  negroes,  and  was  embraced  in  the  original  bill 
and  decree. 

To  that  bill  the  children  of  Mrs.  Dinkins,  and  the  plain- 
tiffs  in  the  present  action,  and  who  were  entitled  to  the  D^ 
groes  under  the  deed  from  William  P.  Brown,  after  the  death 
of  their  mother,  Mrs.  Dinkins,  were  no  parties,  either  directly 
or  indirectly.    They  were  not  represented  in  that  suit. 

Upon  these  facts,  we  are  clear  that  the  ordi>r  of  the  Court 
passed  four  years  after  the  original  cause  had  been  disposed 
of,  on  the  ez  parte  motion  of  the  solicitors  for  the  complain- 
ant in  the  bill  did  not  affect  or  bind  these  plaintiffs,  who  were 
no  parties  to  the  orignal  proceedings  or  amendatory  order* 
and  had  no  notice  whatever  of  it.     As  to  these  plaintiffs, 
such  order  was  absolutely  null  and  void.     A  party,  to  be 
bound  by  a  judgment,  must  be  a  party  to  such  judgment — 
must  have  notice  of  the  proceeding,  so  that  he  can  be  heard, 
else  the  judgment  does  not  affect  him  or  his  interest.    For 
these  reasons,  the  Court-ought  to  have  excluded  the  oMer  as 
evidence. 

2.  The  copy  advertisment,  as  testified  to  by  Wheeler,  the 
Sheriff,  who  sold  the  negro  under  the  same,  was  competent 
evidence,  and  ought  not  to  have  been  excluded.     Wheeler 
testified  that  it  was  a  copy  of  the  advertisement  taken  firom 
the  paper  in  which  the  property  was  advertised  for  sale  in 
bis  presence,  and  a  copy  of  the  advertisment  under  which 
the  negro  was  sold.     What  higher  evidence  would  the  news- 
paper containing  the  advertisement  have  afforded  than  this  ?  It 
was  but  a  copy  itself.     What  higher  evidence  woold  the  orig 
inal  writing  which  the  Sheriff  sent  to  the  printer  have  bera| 
than  this  Y    That  waa  but  the  act  of  Wheeler,     So  is   thi? 
and  sworn  to. 

It  follows,  from  what  I  have  already  said,  diat  the  Goa 
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I  in  his  eharge  as  to  the  effect  of  the  order  of  the  Court 
:iv  Term,  1844. 

The  purchaser,  at  the  sale,  by  the  Sheriff,  under  the 
of  May  Term,  1844,  got  no  title  whatever  by  that  sale 
urchase,  as  against  these  plaintiffs,  and  for  the  reasons 
3  already  given ;  and  that  is,  that  the  order  of  sale  was 
rid  void  as  to  them,  and  the  purchasers  under  the  pur* 
*s  at  such  sale  got  no  better  title  to  the  negro  by  such 
ise  than  the  first  purchasers  had,  whether  tney  bought 
otice  or  without;  and  so  the  Court  ought  to  have  in- 
'd  the  Jury. 

nnent  reversed. 


WILEY  V8.  WARMOCK  et  al. 

t  r&cx  of  Iftnd  i«  held  and  known  as  a  whole,  a  nostesaion  of  a  part  may 
«-«&£»ianof  the  whole,  to  the  extent  of  the  paper  title  under  which  it  it 
<|  «0|  too.  where  the  whole  tract,  as  such,  is  claimed  by  the  adverse 
fi  perhaps  the  possession  of  a  part  may  be  construed  into  the  pos- 
t  fie  whole.  But  where  a  tract  or  settlement  ot  land  is  made  up 
it  lot^  or  parcels,  and  the  adverse  claim  is  to  one  only,  then  the 
I  oi  another  part  of  the  tract  cannot  ripen  into  a  statutory  title  aa 
e    particular  lot  Hatmed. 

"^  or  ten  acres  of  a  lot  of  land,  covered  by  water,  is  incloaed  by  a 
rt0  aihaence  of  all  proof  to  the  contrary,  the  presumption  ia,  that 
iof^e  by  virtue  of  the  claim  of  right  to  the  premises  so  iodoaed  ; 
oily  when  the  act  is  accompanied  by  a  cotemporaneous  declara- 
nt h   that  lot,  and  the  one  contiguous,  all  belong  to  the  occupant. 

*T\t,y  in  li^e  Comity.     Tried  before  Hon.  Alexak- 
r,  March  Term,  1859» 
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For  the  facts  of  this  case,  see  the  opinion  oF  the  Court. 

Wabren  &  Warren,  and  W.  A.  Hawkins,  for 
in  error. 

IIiNBS  k  HoBBS,  contra. 


By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

We  think  the  Court  erred  in  charging  the  Jury  that  if 
Wiley  inclosed  a  part  of  ihe  lot  No.  229,  around  the  pond, 
simply  to  avoid  making  a  fence  through  the  water,  and  not 
iinder  clnim  of  title,  then  the  Statute  did  not  bar  the  plain- 
tiff?*, and  they  would  be  entitled  to  recover. 

Wiley  owned  a  large  body  of  land,  some  thirteen  hundred 
acres,  conveyed  to  him  by  Shotwell,  and  of  which  tract  the 
lot  in  dispute  made  a  part.  He  seeks  to  sustain  his  plea  of 
the  Statute  upon  two  ground — 1st,  That  his  occupation  of 
a  part  of  this  tract  is  an  occupation  of  the  whole ;  and  2d, 
That  his  tnclosui  e  of  from  five  to  ten  acres  of  a  pond  on  lot 
No.  229,  in  1845,  more  than  seven  years  before  this  action 
was  brought,  gives  him  a  statutory  right  to  this  particular 
lot. 

As  respects  the  first  position,  it  is  true,  only  with  thi5 
qualification:  That  where  a  tract  of  land  is  wellknown  as  % 
whole,  possession  of  a  part  is  possession  of  the  whole,  to  the 
extent  of  the  defendant's  paper  title.  So,  too,  where  the 
claim  of  the  adverse  party  is  to  the  whole  of  the  land,  then 
the  occupation  of  a  part  may  constitute  adverse  possession  of 
the  whole. 

But  where  a  large  bodv  of  land  is  made  up  of  different 
lots,  and  the  claim  of  the  plaintiff  extends  only  to  one  lot,  U 
would  be  dangerous  to  hold  that  a  settlement  upon  any  part 
would  oust  the  plaintiff  of  his  right  of  entry  to  any  paru 

But  what  is  the  proof  as  to  the  inclosure  of  from  five  t«j 
ten  acres  of  lot  No.  229  in  1845  ?  The  fence  then  bmlt  bi 
Wiley- has  remained  ever  since.  When  he  made  this  incVi 
aure,  so  far  from  owning  title  in  another,  the  overseers  wlh 
were  engaged  in  putting  up  the  fence  said  it  was  all  Wilej 
land  anyhow.  There  was  no  evidence  to  authorise  the  Qom 
to  qualify  the  possession  of  Wiley  as  it  did  by  the   chairg] 
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le  contrary,  there  was  not  only  the  open,  visible,  nolo- 
occupa  ion,  but  thui,  too,  under  claim  of  right  by  hid 
or  overt»eer.  And  if  this  be  so,  then,  oertainlj,  this 
/  oc(5upation  of  lot  No  229,  by  an  inclosure,  was  a  pos- 
1  to  the  ex  ent  of  ttie  boundary  of  the  lot  No.  229,  the 
cs  in  dispute  ;  and  that  being  hO,  neither  the  charge 
e  verdict  of  the  Jury,  rendered  probably  on  account 
charge,  we«e  Hu^^'ained  by  the  teHtimony. 
motive  of  Wiley  in  fencing  in  the  pond  was  demonstrated 
act,  and  hi-  decia<  ation  was  indicative  of  his  motive, 
accordance  ^ith  his  act. 


)UG\L1>  v$.  MAITLAND,  KENNEDY  k  CO. 

a»«*  !?>  to  lie  tranpr«*rrt*(J  i^om  an  old  rounty  to  a  new  one.  loKt  Court 
9  the  caxe  inuf»t  lie  eMahliKhrd.  Iietore  ihr  lran'»fer,  in  the  old  fuiio- 

uatil  tbe  Coun  piipiTM  hiive  liet*n  turned  ov«r  lo  ibe  new  count y, 
n  tie  no  ppoi^tfcution  of  the  caite  there,  nur  detaiiit  in  failtog  to  pro- 

I  here. 

u  &c  ,  in  Chattahoochee  County.  D  cision  by  Judge 
June  Term,  1859. 

II  of  Exceptions  sets  forth  the  facts  of  this  case  as 


k  Dougherty,  Enq.',  moved  the  Court  to  grant  an 
cing  upon  the  docket  of  said  Court  a  claim  case  of 
Kennedy  k  Co.,  plaintiffs  in^.  /a.,  against  James 
n,  defeniant,  and  Duncan  McOougald,  claimant; 
pport  of  said  motion  exhibited  the  papers  in  the 
r  wa  orders  granted  by  the  Sup*  rior  Court  of  Mus* 
1  ty,  o-  dering  ihe  papers  in  the  case  transferred  to 
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this  county*  Said  Dougherty  stated  that  the  laud  levied  on 
was  in  the  county  of  ChattHhoochee,  and  that,  when  the  first 
order  was  taken,  the  afSdavit,  bond  and  execution  in  the 
case  were  lost  or  mislaid  ;  that  the  affidavit  and  bond,  after 
diligent  search,  were  not  found  until  about  twelve  moDths 
since ;  and  that  the  fi.  fa.  was  not  found  until  after  the  last 
term  of  this  Court;  and  that  the  papers  were  not  trans- 
ferred sooner  because  of  said  loss.  And  he  further  stated: 
That  he  could  not  establish  the  bond  and  affidavit  because  he 
had  never  seen  them ;  that  the  Sheriff,  on  whose  affidavit 
they  had  been  once  established,  was  dead,  and,  therefore,  he 
continued  the  search,  as  before  stated. 

The  claimants  showed  the  claim  docket  of  this  Court,  on 
which  th6  case  was  entered,  and  that  a  certified  copy  of 
the  first  order,  transferring  the  case,  was  brought  frOm  Mus- 
cogee, and  the  case  put  on  said  claim  docket;  and,  also,  an 
order  on  the  Minutes  of  the  Court,  at  the  August  Term. 
1858,  dismissing  the  levy  in  the  case. 

The  plaintiffs  counsel,  then,  showed  that  the  case  was  on 
the  appeal  docket  in  Muscogee,  and  should  have  been  placed 
on  the  same  docket  in  this  Court ;  that  he  had  no  notice  of 
the  order  dismissing  the  levy,  and  did  not  know  of  the  same 
until  to-day;  that  he  had  not  attended  the  previous  terms  of 
the  Court  because  of  the  loss  of  the  papers  aforesaid — ^be- 
lieving the  same  had  not  been  tranrferred. 

On  this  showing  of  counsej  for  plaintiff,  the  Court  granted 
an  order,  rescinding  the  former  order  dismissing  the  levy, 
and  ordered  the  papers  to  be  filed  and  the  case  placed  on  the 
docket  for  trial. 

The  counsel  for  claimant  excepted  thereto. 

Johnson  &  Sloan,  for  the  plaintiff  in  error. 
Dougherty,  contra. 


By  the  Court — Stephens,  J.,  delivering  the  opinion. 

This  levy  had  been  dismissed  at  a  prior  term  of  the  Chat- 
tahoochee Court  for  want  of  proper  prosecution  wHhoat  no- 
tice to  the  plaintiff  in  execution,  or  his  counsel,  and  tke  pro- 
priety of  re-instating  the  case,  turns  upon  the  question : 
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1  was  the  proper  county  in  which  to  establish  the  lost 
i  in  the  case,  Muscogee,  the  old  county,  which  had  to 
er  the  case,  or  Chattahoochee,  the  new  county,  which 
9  receive  it  ?  The  old  county  is  the  most  convenient 
for  establishing  the  lost  papers,  beeause  there  are  the 
(  who  are  most  likely  to  have  a  knowledge  of  the  pa- 
>hich  are  to  be  established.     But  the  old  county  is  the 

place  for  a  stronger  reason.  The  Court,  there,  has 
isfer  the  case,  and  a  very  essential  part  of  the  trans- 
he  turning  over  of  the  Court  papers  which  are  neces- 
»  the  further  prosecution  of  the  case,  and  when  these 

are  losty  they  must  be  established  before  they  can  be 
over.  The  old  county,  therefore,  is  the  proper  place 
secuting  the  case  up  to  tne  point  of  putting  it  in  con- 
o  be  transferred,  and  before  this  point  was  reached, 
ntiff  could  not  be  in  default  in  failing  to  prosecute  it 
fiew  county.  Before  then,  he  could  not  prosecute  it 
ew  county,  for  it  was  not  there.  For  any  remissness 
cuting  the  case  before  the  turning  over  of  the  papers, 

county,  where  the  case  was,  was  the  proper  place  to 
id  not  the  new  county,  where  it  was  not.    We  think, 

was  properly  allowed  to  be  entered  on  the  docket  in 
jochee  county,  where  the  Court  papers,  pertaining 
re  turned  over  by  the  Court  in  Muscogee. 

ent  reversed. 


%  4^ 
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ing  Law,  who  intermarried  with  Calidonia  Ford,  daughter  of 
Ann  A.  Ford,  for  a  partition  of  propert j,  real  and  personal, 
jointly  held  by  the  defendants  and  deceased,  in  his  life-time, 
as  was  alleged,  and  for  an  accounting  bj  defendants  to  com- 
plainants ^for  the  share  of  deceased  inipaidlpropertj  and  in 
the  rents,  issues  and  profits  thereof  in  defendant  s  huids. 
At  the  trial  Term  of  the  case,  counsel  for  the  parties  agreed 
to  submit  to  the  decision  of  the  Court  below  the  question 
which  arose  out  of  the  construction  of  the  Will  of  WiUiam  ?. 
Ford,. sen.,  deceased,  and  which  involved  the  chief  point  of 
oo&troversy  between  the  parties;  which  Will  is  as  foUows: 

"GEORGIA,  Bakly  County: 

"  In  the  name  of  God,  Amen:  I,  William  P.  Ford,  of  ike 
county  and  State  aforesaid,  being  of  sound  mind  and  dispos- 
ing memory,  and  conscious  that  we  must  all  die,  do  make  sad 
ordain  this  my  last  Will  and  Testament : 

"First.  I  wish  all  my  present  debts  to  be  paid. 

"Second.  That  my  property,  both  real  and  personal,  to\>e 
kept  together  until  my  children  arrive  at  age  or  marry,  then 
to  be  equally  divided  between   them  and  my   eompan\Qi&. 
Should  either  of  my  children  die  before  arriving  at  age  or 
without  issue,  their  share  to  be  equally  divided  between  iV^ 
survivors.     That  portion  falling  to  my  wife,  Ann   A.  Fcu'd. 
at  her  death,  to  revert  to  the  benefit  of  my  children,  vii : 
William  P.  Ford,  Caledonia  Ford,  and  James  Albert  Ford, 
and  their  heirs. 

"Third.  Should  my  executors  deem  it  advisable,  they  an* 
authorised  to  sell  that  portion  of  my  real  estate  known  e»  ws 
Mill  tract. 

"Fourth.  My  plantation  on  the  Chattahoockee  rvHftx  I 
wish  kept  up,  and  the  proceeds  of  the  farm,  after  defffmying 
all  necessary  expenses,  to  accrue  to  the  benefit  of  n^  wifr 
and  children  until  a  division  shall  be  made.  It  is  mj  dniif 
that  my  children  shall  be  educated  liberally  and  eoiimlelfl||» 
and  my  sons  may  choose  such  professions  as  to  tl^ea  WfJ 
seem  meet. 

"  Fifth.  I  constitute  and  u^point  James  P»  WnTlbpii  CQllB 
utor,  and  my  wife,  Ann  A.  Ford,  my  executrix  qf  ttb  ^ 
last  Will  and  testament. 

"  In  witness  whereof,  I  have  hereunto  set  tay  iiaii^  ft 
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» 

seal,  this  nineteenth  day  of  April,  eighteen  hundred  and 
forty. 

(Signed)  «*WM.  P.  FORD. 

"Signed,  scaled  and  delivered  in  presence  of 

"John  Dill, 

"  M.  J.  Holly, 

"Samuel  Gaines." 

It  was  farther  agreed  that  William  P.  Ford,  complainants*^ 
intestate,  died  without  child  or  children,  leaving  his  wife, 
Caroline  A.  Ford,  his  sole  heir  still  in  life.  James  Albert 
Ford  died  after  the  death  of  his  father,  and  before  the  death 
of  his  brother,  and  before  arriving  at  twenty-one  years  of 
age. 

The  Court  below  decided  that  William  P.  Ford's  share  of 
the  estate  went  over,  after  his  death,  to  his  surviving  mother 
and  sister,  there  being  no  estate-tail  created  in  said  Will,  and 
therefore  that  plaintiff  could  not  recover. 

To  this  decision  counsel  for  complainant  excepted,  and  as- 
signs the  same  as  error. 

CuLLENS,  for  plaintiff  in  error. 


Law  k  Sims,  contra. 


By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

1.  For  the  reasons  given  in  the  case  of  Burton  vb.  BUmJc^ 
decided  during  the  present  Term,  we  do  not  think  that  this 
Will  creates  an  estate-tail  in  the  children  of  the  testator,  and 
we  think  the  limitations  over  in  favor  of  the  survivors  are 
valid. 

2.  The  only  other  question  is,  have  the  events  happened 
on  which  those  limitations  are  to  take  effect  ?  We  think  that 
in  the  case  of  Albert^  they  have,  and  that  in  the  case  of 
William,  whose  administrator  is  suing,  they  have  not.  The 
Bhare  of  each  child  is  to  go  over  to  the  survivors,  if  he  dies 
before  arriving  at  age  or  without  issue.  Albert  died  before 
arriving  at  age  and  without  issue,  and  his.  share  clearly  goes 
over.  jBefore  passing  from  his  share,  I  will  state  what  goes 
over,  and  to  whom  it  goes.     He  took  one-fourth  of  the  t«8- 
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tator's  CMtate  on  the  ilivision  between  the  three  children  nA 
the  widow.     That  fourth  goes  over,  und  being  on  esrate  in 
possession,  it  was  recoverable  at  his  death.     He  also  iodIl 
one-third  of  his  mo'hL'r's  share,  in  remainder  after  hirdcxh. 
That  third  of  another  fourrh   being  a  vested  remainder,  goet 
over  ul.-o,  but  being  a  remainder,  cannot  be  recovered  uMil 
it  fall.s  into  possession   Ht  her  death.     We  think  tlie  lerm 
"survivors,"  to  whom  it  goes,  includes  only  his  surminj 
brother  and  sister,  and  not  his  mother.      The  language  is, 
"  should  cither  of  mj  children  die,  &c.,  his  share  shall  go  to 
the  tiurvivors ;"  that  is  to  gay,  to  the  survivors  of  the  chil- 
dren.    Thia  view  is  corroborated  by  the  subsequent  direciitm 
that  the  share  of  the  wife  shall  go  to  the  children  after  he 
death,  showing  that  what  was  given  to  her  was  not  inteodeii 
as  a  final  disposition  of  the  property,   while  the  gift  to  tbt 
"survivors"  is  an  evident  finality.     Now,  as  to  t^illism't 
share :  Under  a  strict  consirurtioQ  of  the  words  of  the  WilL 
his  share  also  would  go  over,  for  it  is  to  go  over  if  he  diet 
before  arriving  at  age  or  without  issue,  though  not  befort 
arriving  at  age.     But  we  think  this  is  just  the  case  where 
"  or"  is  to  be  construed  "  and."    When  the  testator  said  that 
the  estate  should  go  over  if  the  first  taker  should  die  heiott 
arriving  at  age  or  without  issue,  he  meant  OTid  withi«at  issue, 
intending  that  it  shoald  not  go  over,  but  should  continue  as 
he  had  given  it,  if  the  first  tater  should  either  arrive  at  age 
or  leave  issue  at  his  death.     This  is  the  necessary  construc- 
tion in  order  to  make  the   testator  consistent  with  hjiwelf. 
The  causes  which  he  intends  to  have  the  efiect  of  retaining 
the  estate  in  the  first  taker,  are  not  whimsical  or  irraiimaL, 
but  have  a  reason  and  force  in  them  which  show  their  scope 
and  extent — the  influence  that  each  had  on  the  mind  of  Uw 
testator,  and  the  efiect  that  is  due  to  each  of  them.     Th— t 
causes  are  the  full  age  of  the  first  taker,  and  the  existeac*  of 
issue  of  hia  at  his  death.     Why  was  the  full  age  of  tho  fyta 
taker  to  have  any  infiuence  in 
Because,  at  foil  age,  he  would 
£rown  man,  and  the  legal  capa 
for  himself.     The  indication  fr 
tended  to  concede  to  the  first 
disposition  over  the  property, 
tion  to  exercise  it  with  judgmei 
jestion  at  present  as  to  the  ext 
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the  full  age  of  the  first  taker  cnuld  confer  no  qualiry 
pt  a  c  ipacity  for  disposing  of  the  property,  and  that  the 
indication  from  that  source  is,  that  the  testator  inrend- 
)  abandon  to  another  some  portion  of  the  power  of  dispo* 
1.  We  get  no  light  from  this  quarter  as  to  the  testator'a 
wishes  or  preferences  concerning  the  course  of  the  pro- 

beyond  the  life  of  the  first  taker,  but  we  do  get  light 
.'it  point  from  the  part  which  is  to  be  played  by  the 
le"  of  the  first  taker.  I  do  not  mean  to  say  that  the 
or  intended  the  issue  to  take  any  direct  interest  as  pur- 
rs under  his  Will,  but  I  do  say  that  he  wished  them  to 
the  benefit  of  the  property.  It  is  wholly  immaterial, 
us  the  present  purpose  is  concerned,  whether  he  ex- 
l  them  to  get  that  benefit  directly  as  purchasers,  or  in- 
ly as  heirs  at  Law  of  the  first  taker.  The  true  point 
t  here  is  the  only  place  where  we  get  an  indication  as 
it  persons  were  preferred  by  the  testator  after  the 
r>f  the  first  taker,  and  that  the  indication  is  in  favor  of 
lie.  Why  should  the  existence  of  issue  be  allowed  to 
10  least  influence  in  preventing  the  estate  from  going 

True,  the  testator  makes  no  disposition  in  their  favor, 
L^s  make  a  disposition  in  faVor  of  the  remaindermen 
>ut  when  he  indicates  that,  so  far  as  his  own  wishes 
estate  ought  to  be  kept  from  going  over  for  the  sake 
n  certain  benefit  to  the  issue,  rather  than  go  over  for 
ain  benefit  of  the  remaindermen,  he  shows  how  strongly 
?rred  the  issue  to  the  remaindermen.  This  assures 
the  testator,  when  he  was  making  a  disposition  of  his 
d  not  intrusting  the  disposition  to  another,  did  not 
o  make  a  disposition  which  would  put  the  property 
the  reach  of  the  issue  for  the  benefit  of  the  remain- 
in  the  very  probable  event  of  the  first  taker's  dying 
He  would  not  hold  back  the  estate  from  going  over, 
enefit  of  the  issue  who  could  get  only  such  of  the 

as  might  be  left  to  them  by  an  adult  first  taker  with 
ipacity  of  alienating  it,  and  yet,  refuse  to  hold  it 
t  ho  benefit  of  issue  who  would  take  from  a  minor 
iiritlioQt  power  of  alienation.  And  yet,  the  testator 
ty  Jii0t  such  a  disposition,  if  he  really  intended  what 
ha.t  the  estate  should  go  over,  if  the  first  taker  should 

before  arriving  at  age  or  without  isaue.  These 
-ry  the  estate  over,  if  the  first  taker  dies  before,  ar^ 
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riving  at  age,  althouj^h  he  may  leave  issue.     This  is  against 
the  necessary  force  of  the  motive  which  the  testator  himself 
reveals  to  have  been  operating  on  his  mind.     The  use  of  the 
word  "or"  is  against  the  whole  current  of  his'thoueht,  and 
we  know,  therefore,  that  he  did  not  mean  "  or/*  but  oidmetn 
"and,"  which  is  required  by  the  force  of  that  current.   The 
fact  that  there  is  in  this  case  no  issue  to  be  cut  out,  is  imma- 
terial.   Tlie  question  is  one  of  intention  in  the  testator.  Ht 
meant  "and"  when  he  said  "or;"  that  is  to  say,  he  meant 
that  the  estate  should  not  go  over,  unless  the  first  takes 
should  die,  not  only  without  issue,  but  also  before  arrinog 
at  age.    William  died  without  issue,  but  after  he  had  arriTed 
at  age.     His  share,  therefore,  did  not  go  over,  and  his  li- 
ministrator  is  entitled  to  recover  it. 

Judgment  reversed. 


BELL  et  al.  vi.  RAWSON  et  al 

1.  The  appearance  of  a  principal  in  a  ea.  sa.  bond  at  the  Term  'vbei  he  a 
lK>nnd  to  appear,  j«  a  discharge  o(  his  sureties. 

2.  After  a  defendant  in  ra.  sa.  has  given  bond,  his  re>arrest  und«r  tbe  ««.«•- 
at  the  instance  of  the  plaintiff*,  is  a  diachai^e  of  tbe  auretiea. 

Motion  to  Set  Aside  Judgment,  in  Baker  Superior  Cooxt. 
Decided  by  Judge  Allen,  at  May  Term,  I860. 

A  ea»  ea.  process  having  issued  in  favor  of  Rawson  ft  Mori- 
man,  against  James  D.  Hampton,  returnable  to  the  Kovc»> 
ber  Term,  1858,  said  Hampton  was  arrested  thereon  hj  dit 
Sheriff  during  the  session  of  the  Court  at  the  preceding  Mif 
Term,  and  was,  by  order  of  the  Court,  discharge  becMM 
he  was  then  in  attendance  upon  the  Court  as  a  pnrtT  in  an- 
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uit.  It  appears  that  he  was  subseqaently  arrested, 
ve  one  Keaton  as  his  security  on  ca.  sa,  bond,  and 
was  surrendered  ap  in  Court  by  his  security  at  the 
oKember  Term  and  placed  in  the  custody  of  the  Sheriff^ 
e  gave  a  second  bond,  with  James  B,  Sell  and  otherS| 
ecurities  thereon,  for  his  appearance  at  the  next  Term 
Court.  At  the  November  Term,  1859,  said  bond  was 
1  /ind  judgment  entered  up  against  the  parties  thereto 
unt  of  the  non-appearance  of  the  said  Hampton.  On 
idgment  a  fi.  fa.  was  issued  against  said  principal 
irities,  and  was  proceeding  against  them,  when  said 
9  filed  their  affidavit,  alleging  that  said  fi.  fa.  was 
ng  against  them  illegally  on  several  grounds,  which 
rt,  on  the  hearing,  overruled. 

efendants  then  moved  the  Court  to  set  aside  said 
t  of  forfeiture  on  several,  grounds  stated ;  among 
e  the  following,  and  the  only  ones  deemed  necessary 
•e  given : 

ecause  the  said  James  iD.  Hampton,  the  principal 
t,  did  "appear"  at  the  May  Term,  1859,  of  said 

« 

cause  plaintiffs,  under  said  ea.  sa.,  arrested  said 
,  thereby  takine  him  from  the  custody  of  his  sure- 
>  lacing  him  in  that  of  the  Sheriff,  who  released  him 
custody  by  Hampton's  "giving  another  ea.  sa.  bond 
p  security. 

for  plaintiff  in  error. 

?R  &  Slaughteb,  contra. 

ihurt. — Stephens,  J.,  delivering  the  opinion. 

was  a  motion  to  vacate  a  judgment  of  forfeiture 
been  rendered  without  notice  to  the  defendants. 

which  would  have  been  good  to  prevent  the  judg- 
therefore  good  to  vacate  it.  One  cause  assigned 
(le  principal  had  in  fact  appeared  at  the  Term 
IS  bound  to  appear.     This  Court,  in  the  case  of 

J?avidBon,  28  (}a.  Rep.,  586,  held  that  the  ap- 
^  the  principal  is  all  for  which  his  sureties  on  a 
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ea.  sa.  bond  are  liable.     This  ground,  therefore,  was  a  good 
one- 

2.  Another  ground  was,  that  the  principal  had  been  takeD 
out  of  the  custody  of  his  sureties  by  the  plaintiffs  in  ca.  $a., 
through  a  second  arrest  under  the  ea.  sa.  The  sureties  sav 
that  they  were  discharged  from  their  bond*  because  the  »ct 
of  the  plaintiffs  in  ea.  sa.  had  deprived  them  of  their  leg&l 
power  to  comply  with  it.  Surely  this  also  was  a  gooA  groiuid 
for  vacating  the  judgment. 

Judgment  reversed. 


CAIN  vs.  BUSBY  eL  al 

1.  It  in  error  in  tbc  Court  to  chaise  the  Jury  on  a  state  of  Ikcis  not  tfarranM^ 
liy  the  eTideoce. 

2.  If  one  who  claims  title  to  property  be  present  when  another  makes  a  vol- 
untary conveyance  to  third  persons  and  does  not  object  to  the  makiax  (x 
such  deed,  it  is  a  circumstance  to  show  ihft  such  person  had  no  title  lo  the 
property  conveyed,  but  recognized  the  title  to  be  in  the  donor. 

3.  Although  the  charge  excepted  to  is  evidently  a  mistake,  still,  if  it  staodi  t» 
the  record  as  the  act  of  the  Court,  and  is  erroneous,  sach  error  mo^t  v 
corrected. 

i.  Although  a  party  impliedly  admit  title  to  be  in  another,  he  may,  ooor.ttt- 

standing,  show  that  he  had  the  title  and  if  he  does,  satisfactorily,  his  l<tlc 

will  be  protected  against  such  admission. 
5.  It  is  illegal  for  a  witness  to  testify  that  one  made  other  deeds  of  giA  of  ai' 

her  property  among  her  children.    The  deeda  themselves  are  the  beat  ew 

deaceof  the  fact,  as  well  as  of  what  they  conveyed. 

Trover,  from  Baker  Superior  Court.     Tried  before  Jadgv 
Allen,  Noyember  Term,  1859. 

Nimrod  Busby,  jr.,  and  wife,  and  Samuel  A.  White,  guar- 
dian of  Mary  Jane  Cain  and  John  R.   Cain,  jr.,  brought 
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their  action  against  John  R.  Gain  to  recover  four  slaves,  viz : 
Mary,  Harriet,  Martha  and  Green. 

On  the  trial,  the  plaintiff  in  the  Court  below  introduced 
the  following  evidence : 

Silas  A.  StokeB  testified  :  That  he  wrote  the  deed  of  gift 
from  Ljdia  Cain  to  Benjamin  Cain's  children;  he  was  one 
of  the  witnesses ;  'saw  it  executed  by  the  donor,  Mrs.  Cain  ; 
vras  executed  on  the  day  it  boars  date ;  plaintiffs  aro  the 
children  of  Benjamin  Chain ;  White,  who  sues  as  guardian, 
married  the  widow  of  Benjamin  Cain ;  Elizabeth  Cain  mar- 
ried Busby,  one  of  the  plaintiffs ;  she  is  under  24  years  of 
age;  John  R.  Cain,  another  of  the  plaintiffs,  under  21  years; 
the  deed  was  made  at  the  house  of  Penelope  Cain,  widow  of 
Benjamin,  in  Macon  county,  Ga. ;  Lydia  Cain  the  donor, 
lived  a  little  piece  off,  in  the  same  neighborhood  ;  defendant 
lived  with  his  mother;  Lydia  Cain,  defendant's  mother, 
moved  from  Emanuel  to  Macon  county ;  she  resided  there 
when  witness  moved  to  the  county  of  Macon,  in  1834  or  '35 ; 
defendant  moved  to  the  county  some  years  after,  and  lived 
in  the  same  house  with  his  mother,  Lydia  Cain  ;  during  all 
this  time  the  negroes  were  in  the  possession  of  Mrs,  Cain, 
including  the  time  she  and  defendant  lived  together;  Lydia 
Cain  had  possession  more  than  four  years  before  execution 
of  the  deed  ;  the  defendant  moved  away  from  Macon  county 
in  1845  or  '46 ;  does  not  know  whether  he  carried  the  pro- 
perty mentioned  in  the  deed  with  him  ; '  Lydia  Cain  was  not 
in  debt  at  the  time  of  executing  the  deed ;  does  not  know 
what  was  the  condition  of  defendant  at  the  time  ;  defendant 
was  present  or  about  the  house  when  the  deed  was  executed  ; 
helped  witness  bring  the  table  on  which  the  deed  was  writ- 
ten ;  at  the  same  time,  Mrs.  Cain  made  similar  deeds  of  all 
her  property  to  her  other  children,  one  of  which  was  to  de- 
fendant; Benjamin  Cain's  children  were  the  grandchildren  of 
Lydia  Cain ;  the  latter  remarked  at  the  time  that  she  would 
have  to  keep  her  negro  woman  Mary  to  wait  on  her  while 
A\e  lived ;  at  the  date  of  the  deeds,  she  had  no  negroes  ex- 
cept Mary  and  her  children. 

The  deed  of  gift  from  Mrs.  Cain,  dated  June  16th,  1>42, 
for  Mary  "  and  her  increase,"  to  Elizabeth  Ann,  John  R. 
and  Mary  Jane,  heirs  of  Benjamin  Cain,  deceased,  was  then 
read.     Said  deed  recorded  in  1845. 

Mary  Simpson  testified :    That  she  saw  the  woman  Mary 
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at  defendant's  house  in  1851 ;  saw  her  last  in  1852 ;  she  wis 
cooking  and  doing  house  work  ;  did  not  see  defendant  use 
any  control  over  her,  though  she  was  waiting  on  defendant's 
wife ;  knew  Martha,  who  was  about  9  years  old ;  did  oot 
know  the  names  or  ages  of  the  other  two. 

Pleasant  A.  Waddell  testified  in  relation  to  the  value  of 
said  negroes. 

Frederick  A.  King  testified,  that  defendant  told  him  that 
his  motive  for  going  to  Randolph  county  was  to  run  Mary 
and  her  children  after  his  mother's  death,  and  to  keep  them 
out  of  the  hands  of  Samuel  White.  He  testified  in  relation 
to  the  value  of  the  hire.     Lydia  Cain  died  in  1849. 

Pleasant  A.  Waddell  again  testified :  That  said  ne^oe^ 
were  in  possession  of  defendant  from  the  year  1847  until  the 
year  1852,  with  the  exception  of  three  or  four  months ;  de- 
fendant had  said  negroes  run  off  to  Early  county,  and  were 
then  in  possession  of  James  Crawford,  and  during  the  time 
Crawford  had  them,  the  defendant  told  witness  that  Samael 
White  never  should  have  them  in  his  possession,  and  that  be 
was  willing  to  settle  with  the  heirs  and  pay  them  $200  a- 
piece  for  their  claim  on  said  negroes. 

Fre^kerk  J.  King  testified :  That  there  was  a  division  ot 
negroes  by  Lydia  Cain,  and  witness  received  one  of  the  deeds, 
made  to  his  wife's  heirs,  of  the  same  family  of  negroes ;  de- 
fendant  went  with  witness  and  saw  the  deed  recorded,  and 
made  no  objection  to  it;  heard  him  say  he  had  bought  SnelUs 
interest,  who  was  one  of  the  heirs  of  Lydia  Cain,  and  that  he 
intended  to  buy  the  interest  of  the  other  heirs. 

Jesse  Robson  testified :  That  he  knew  Mary,  a  negro  wo- 
man, in  possesion  of  defendant,  ever  since  in  1845,  villi  her 
children.     He  gives  their  value,  &c. 

Frederick  J.  King  again  testified :  That  he  heard  defend- 
ant say,  between  1840  and  '44,  that  he  was  not  able  to  pay 
his  debts,  and  was  $1,200  worse  than  nothing ;  knows  of  no 
prop^'ty  he  owned  or  claimed  from  1844  to  *49 ;  he  jpt  into 
a  fight  with  Hiramf  Hall,  bit  a  piece  of  his  lip,  and  Hall  got 
a  warrant  for  him ;  he  was  lying  out,  and  his  mother  inteT- 
ceded  and  settled  the  case,  and  defendant  came  to  witaett' 
house  and  the  case  was  there  settled ;  his  mother  gave  firt 
cows  and  calves  to  settle  the  case ;  was  acquainted  willi  ha 
from  1834  to  '44 ;  she  never  was  enthralled  with  debt  in  ai^ 
way  while  he  knew  her ;  she  was  arrested  in  a  case  of  troFcr 
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pel  her  to  give  up  William  T.  Cain's  property,  which 
ty  she  had  in  possession ;  sho  never  was  arrested  for 
\nx\^  her  life;  defendant  paid  no  debts  for  his  mother, 
IS  witness  knew ;  she  generally  settled  his ;  witness 
e  a  negro  woman  named  Mary,  in  right  of  his  wife, 
'mon ;  never  sold  her  to  any  person ;  Mrs.  Cain,  wit- 
•)ther-in-law,  got  witness  to  make  a  deed  to  her  ^^  for 
rion/'  and  when  witness  went  to  sign  it,  saw  it  was 

Cain;  never  received  anything  from  defendant  for 
rroes ;  the  negroes  were  then  in  Mrs.   Cain's  posses* 
ri  were  never  oat  of  her  possession  daring  her  life. 
)laintiff  here  closed. 

(lant  then  introduced  the  following  evidence  : 
;  Hatfield  and  wife  testified :  That  they  had  known 
d'm  from  1840  to  '44,  and  regarded  her  as  unsoond  in 
id  wholly  unfit  to  transact  any  sort  of  business  ;  wit- 
ime  to  that  conclusion  from  the  fact  that  it  took 
)  to  mind  her  when  she  was  with  them. 

Hatfield  says  that  she  frequently  heard  Lydia  Cain 
the  negroes  that  were  there  were  for  John  R.  Cain. 
Lanier  nnd  Mary  King  testied:  That  Frederick  J. 

virtue  of  his  marriage,  became  entitled,  from  the 
Nathaniel,  Cain,  to  four  negroes — a  woman  named 
1  her  three  children ;  Mary  is  now  in  possession  of 
Cain,  aod  has  been  for  a  number  of  years  before  he 
Elandolph  county ;  he  has  been  in  Kandolph  since 
1  has  claimed  the  negroes  all  the  time  as  his  own  ; 
lildren  now  in  possession  of  defendant  are,  Jack, 

Martha,  Nicey,  Charles  and  Isaac;  defendant 
Tary  and  her  children  before  and  after  Mrs*  Cain's 

#)ated  1st  day  of  February,  1886,  from  Frederick 
>  John  R.  King,  conveying  to  him  all  the  interest 
riner  in  the  estate  of  Nathaniel  Cain,  deceased,  in 
on  of  the  sum  of  $100,  was  then  read  to  the  Jury, 
hill  of  sale,  dated  21st  day  of  February,  1845, 
1  Cain  to  Barnabas  L.  W.  Snell  for  Mary  and  her 
n  consideration  of  the  sum  of  $500. 
bill  of  sale  of  same  date  from  said  Snell  to  defend* 
ry  and  her  children,  for  the  consideration  of  $500, 
recites  that  said  negroes  of  right  belong  to. said  de« 
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The  Jury  having  retnrned  a  verdict  for  (he  pUintHT,  coun- 
sel for  defendant  moved  for  a  new  trial  on  the  grounds  f<4- 
lowing  r 

Ist.  Because  the  verdir t  is  contrary  to  law  and  the  wc  igh» 
of  the  evidence. 

2d.  Because  tho  verdict  i«  contrary  to  the  charpe  of  \\vt 
Court. 

8d.  Because  the  Court  erred  in  its  charge  to  the  Jury  in 
this,  viz :  "  That  if  the  Jury  believe,  from  the  evidence,  rhit 
Lydia  Cain,  for  four  years  previous  to  1842,  held  the  pmp- 
erty  sued  for  adversely,  claiming  the  same,  and  made  tin- 
deed  of  that  date  to  plaintiffs,  and  the  defendant  was  pre^nt 
consenting  to  the  same,  and  took  a  benefit  therefrom,  ilun 
the  plaintiffs  are  entitled  to  recover  in  this  case. 

^'  That  if  the  above  is  true,  then  it  would  make  void  the  def<i 
both  of  1886  and  1845,  so  far  as  this  case  is  ccncerncd. 

"  That  the  deed  of  1845  conveyed  no  title  from  Lvdia 
Cain,  if  she  made  the  deed  of  1842. 

"  That  the  deeds  of  1836  and  1845,  the  one  reciting  tl.e 
other,  must  be  construed  to  mean  one  paper  and  one  t^aosa^ 
tion,  and  must  stand  or  fall  together ;  and  if  the  Jury  belie*^ 
they  were  obtained  by  fraud,  the:i  they  are  void   as  to  the 
plaintiffs." 

4th.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested by  defendant,  but  in  qualifying  the  same,  as  herein- 
after stated : 

1st  Request.  "  When  two  persons  are  in  possession  of  p^ 
sonal  property,  one  being  without  title,  and  the  other  with  it, 
the  possession  is  in  the  latter.*' 

The  Court  charged  this  as  true,  when  the  posset^sion  "f 
both  parties  took  place  at  the  same  time;  but  the  proposition 
did  not  apply  when  both  parties  did  not  go  into  po:?sessi«in  rx\ 
ihe  same  time. 

2d.  "That  the  silence  of  the  defendant  at  the  time  of  the 
voluntary  conveyance  to  plaintiffs,  does  not  estop  him  fmm 
setting  up  his  previous  title,  hiS  silence  not  being  any  fraoH 
on  them,  if  they  paid  no  value." 

The  Court  qualified  the  request  by  stating,  **  unless  h^- 
fbndanttook  some  benefit  or  advantage  thereby.** 

3d.  "  That  a  voluntary  conveyance  of  a  slave,  if  not  put 
on  record  within  twelve  months,  is  void  as  against  subsequent 
purchasers  without  notice;  and  if  the  Jury  believe  that  Snell 
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Pas  sach  a  parcbascr^  then  the  plaintiffs  are  not  entitled  to 
ecover." 

This  the  Coart  qualified  by  stating  that  the  deed  of  1854, 
ecitiug  the  deed  of  1845,  are  to  be  construed  together  as 
me  act. 

otb.  Because  the  Court  erred  in  allowing  tbe  witness  Stokes 
0  te^tify  that  Mrs.  Cain,  at  the  time  of  making  the  deed  in 
1842,  made  deeds  of  gift  of  all  her  property  amongst  her 
'hildren,  defendant's  oounsel  objecting  thereto,  on  the  ground 
:hat  the  deeds  were  better  evidence  of  what  Mrs.  Cain  did 
^vith  the. property  at  the  time. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  defendant  excepted. 

Yasox  &  Davis;  Slaughter  &  Ely,  for  plaintiff  in  error. 

No  appearance  for  defendant. 


Bif  the  Court. — Lyon,  J.,  delivering  the  opinion. 

Tbe  testimony  in  this  case  is  very  conflicting  and  unsatis- 
factory— so  much  so,  that  it  is  impossible  to  tell,  with  any 
degree  of  confidence  or  certainty,  where  the  true  title  is. 
To  illustrate :  Stokes,  who  is  a  witness  for  the  plaintiffs  in 
the  suit,  testifies,  that  Lydia  Cain,  under  whose  deed  of  gift 
the  plaintiffs  claim,  was  living  in  Macon  county  in  1834  or 
'35,  when  he  moved  to  that  county.  Defendant  moved  to 
that  county  some  years  after  and  lived  with  his  mother.  During 
all  the  time,  however,  before  and  after  defendant  moved  to 
MaeoQ,  old  Mrs.  Cain  had  possession  of  the  negroes.  She 
had  possession  more  than  four  years  before  the  deed  was 
made.  Defendant  was  present  at  the  making  of  the  deed, 
and  made  no  objection.  This  is  all  of  the  plaintiff's  title,  and 
looks  like  a  plain  one.  On  the  other  hand^  Frederick  J. 
King,  a  brother-in-law  of  Cain's,  introduced  by  the  plaintifis, 
says,  he  had  this  negro  woman  Mary  in  right  of  his  wife,  and 
made  a  deed  of  her  to  the  defendanw  though  he  made  it  to 
satisfy  old  Mrs.  Cain,  his  mother-in-law,  and  intended  to 
muke  it  to  her,  but  when  he  signed  it,  said  that  it  was  to 
John  £.  Cain.  The  deed  he  did  make  to  John  B.  Cain — «t 
least  the  one  that  was  put  in  evidence — ^was  for  his  interest 
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in  the  estate  of  Katbaniel  Cain,  deoeund,  and  bo  negroe'i       | 
name  is  mentioned,  nor  any  otbor  property,  and  porporb  to 
be  in  consideration  of  91,000.    Mary  King,  the  vife  of  Fred- 
eriok,  and  sister  of  defendant,  and  Jane  Lanier,  another  ew- 
ter,  both  testify  that  Fredericlf  King,  by  virtue  of  hi»  nur- 
riage,  became  entitled  to  Mary  and  her  three  children  fraa 
the  estate  of  Nathaniel  Cain.    Now  if  this  is  true,  the  oegron 
did  not  belong  to  Lydia  Gain,  go  as  to  enable  her  to  cooTet       ^ 
them  to  the  children  of  Benjamin  Cain.    Bat  if  they  belonged 
to  the  defendant,  why  did  he  want  to  run  them  off,  to  keep 
White,  the  guardian,  from  getting  possession  of  them  1   or       | 
why  was  he  willing  to  buy  inc  interests  of  the  heirs  io  these 
negroes  and  gire  them  {200  apiece  for  their  interests !    And       I 
I  will  remark  here,  these  admitisiona  were  not  applicable  \f* 
the  plaintiffs,  though  used  in  that  way.     The  heirs,  Joho  B. 
Cain  alluded  to,  were  the  heirs  of  Lydia  Cain  or  Nathaniel 
Cain,  for  he  says,  in  immediate  connexion  with  these  admis- 
sioDS,  that  he  had  bought  Snell's  inter^t,  one  of  the  bora, 
'  the  witness  says,  of  Lydia  Cnin,  hut  he  was  also  of  Nstiian- 
iel  Cain.     Now,  a  very  pertinent  inquiry  arises  here :  Ho* 
did  Lydia  Cain  acquire  title  to  these  negroes,  if  she  ever  had 
one  T     It  strikes  me  that  an   answer  to  that  quetnion  might 
end  the  doubt.     Some  of  these  witneeaes,  the  childrcit  of  oU 
Mrs.  Cain,  ought  to  be  able  to  expli^in  tho  whole  satter. 
They  have  not  done  so,  but  have  le^  the  matter  in  m  mw^ 
doubt  that  it  is  difficult,  if  not  impossible,  to  tell  where  tbe 
tme  title  is.    As  it  stands,  it  is  a  question  exclusively  for  the 

Jury  to  determine. 

1.  We  think,  nnder  the  facta  of  this  case,  the  Coon  bdow, 

instead  of  charging  the  Jury  "  that  if  they  believe,  frovt  the 

evidence,  that  Lydia  Cain,  for  fonr  years  previoos  to  Ift^. 

held  the  property  sued  for  adversely,  claiming  the  same,  »ad 

made  the  deed  of  that  date  to  plaintiff,  and  defend&ot  ««t 

present  consenting  to  the  same,  and  took  a  beniefit  therefro*. 

then  the  plaintiffs  are  entitled 

charged,  that  Lydia  Cain  mus 

these  negroes  for  four  years  p' 

olsiming  them  adversely  to  Jo 

to  reoover  against  defendant 

favor,  but  if  she  held  possess! 

him  during  that  p«-iod,  Meh 

itatntory  title  in  fovor  <tf,  or  a 


MACON,  JUNE  TERM,  1860.  721 


Cftin  V9*  Bosbv  er  oL 


That  if  defendant  was  present  when  Ljdia  Cain  made 
?ecl  of  1842  to  plaintiff,  and  did  not  object  thereto,  it  is 
umstanee  going  to  show  that  at  that  time  he  had  no 
0  the  property  himself,  but  recognized  the  title  as  being 
iia  Cain.  The  evidence  did  not  altogether  authorize 
iTg^  as  given.  The  evidence  showed  her  to  be  in  pos- 
I.  but  it  also  showed  defendant  to  be  equally  in  posses- 
The  evidence  did  not  show  that  either  claimed  ad- 
r  to  the  other,  nor  was  there  any  evidence  that  the  de* 
t  assented  to  the  making  of  the  deed.  It  is  true  that 
about  the  house,  and  very  probably  knew  of  its  exe- 
bat  he  did  not  assent  or  object,  as  the  evidence  dis- 
and  in  a  case  of  so  much  doubt  as  this,  a  very  slight 
ction  might  make  a  very  material  difference  in  the 
>    • 

ler  should  the  Court  have  charged  the  Jury,  ^^  that 
i  of  1845,'*  (alludine  to  the  deed  from  Mrs.  Cain  to 
^^  conveyed  no  title  from  Lydia  Cain,  if  you  believe 
le  the  deed  of  1842.'*  That  deed  purports  to  be  for 
>le  consideration,  and  if  it  was  so  in  fact— of  which 
i^  were  to  judge — it  did  convey  a  title,  notwithstand- 
had  made  the  deed  of  1842,  which  is  a  voluntary  one  ; 
conceding  that  the  negroes  belonged  to  Mrs.  Cain ; 
that  charge.takes  it  for  granted  that  the  title  was  in 
in,  which  the  defendant  denies. 
e  charge  of  the  Court,  *^  that  the  deeds  of  1886  and 
c  one  reciting  the  other,  must  be  construed  together, 
i  piper  and  one  transaction,  and  most  stand  or  fall 
and  if  the  Jury  believe  that  the  deeds  were  obtained 
then  they  are  void  as  to  the  plaintiffs,"  was  evi- 
mistake.  The  Court  must  have  alluded  (o  the  two 
c  made  by  Mrs.  Cain  to  Barnabas  L.  W.  Snelt, 
>t  Febraanr,  1845,  and  the  one  from  Snell  to  de- 
nt, dated  28th  October,  1854,  for  the  latter  deed 
e  the  former,  and  goes  very  far  to  show  that  the 
was  a  contrivance  To  get  a  title  into  John  R.  Cain 
'groes,  but  the  deed  of  1886  is  from  a  different  per- 
has  no  connection  with  either  of  the  others, 
upon  the  record  as  the  charge  of  the  Court,  it  is 
must  be  corrected. 
jLvt  ought  to  have  given  the  charge  requested  by 
ir    defendant,  and  without  qualification;    that  is, 


722     SUPREME  COURT  OF  GEORGIA. 


Cain  vs.  Busby  et  oL 


'^  thiit  the  silence  of  the  defendant  at  the  time  of  the  execu- 
tion of  the  voluntary  conveyance  to  plaintiff,  does  not  estop 
him  from  setting  up  his  previous  titlo."    The  effect  of  the  de- 
fendant's silence  at  the  making  of  that  deed,  as  we  have 
stated,  was  only  a  circumstance  going  to  show  that  he  had  no 
title  at  the  time,  but  recognized  the  title  as  being  in  Mn. 
Cain ;  but  still,  if  the  negroes  really  belonged  to  him  at  the 
time,  or  did  not  in  fact  belong  to  ^L*s.  Cain,  it  is  his  right  to 
show  it ;  and  if  he  does  show  it  satisfactorily,  he  will  be  ^^ 
lieved  from  the  effect  of  such  implied  admission.     He  is  not 
estopped  from  denying  either  that  she  had  the  title,  or  that  it 
was  not  in  him.     An  estoppel  in  pais  exists  only  ^hen  third 
persons    have    acted  in  the  faith  of  such  admissions,  and 
changed  their  condition  in  consequence.     If,  for  instance. 
third  persons  had  bought  the  negroes  from  the  donees  under 
that  deed,  on  the  faith  of  such  admissions,  then  the  defendant 
would  be  estopped  from  setting  up  his  own  title  in  opposition 
to  that.     Jones  vs.  Morgan,  13  (?a.,  526. 

It  was  improper  for  the  witness  Stokes  to  state  in  his  eri- 
dence,  against  the  objection  of  defendant's  counsel,  that  Mn. 
Cain,  at  the  time  of  making  the  deed  to  the  plaintiff  in  184i 
made  other  deeds  of  gift  of  all  her  property  among  her  othct 
children.  If  she  did  in  fact  make  such  deeds,  the  deeds 
themselves  were  better  evidence  of  the  fact,  as  well  aa  of  what 
they  contained. 

Judgment  reversed. 
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fH  M.  THE   JUSTICES    OF    THE    INiEBIOR 

COURT. 

nent  ordering  8  road  lo  be  opeDtsd,  rendered  oo  the  report  of  reviewers 
ire  001  sworn,  i»  erroneous. 

f  iorari,  ia  Randolph  Superior  Court.  Decided  by  Judge 
NS,  at  May  Term,  1860. 

iie  jear  1869,  the  Justices  of  the  Inferior  Court  of 
pb  county  appointed  certain  Commissioners  to  review 
>ort  on  the  laying  out  of  a  certain  road  to  lead  out  of 
rt,  Ga.,  through  a  ten  acre  lot  adjoining  the  town  of 
rt  in  the  possession  of  the  plaintiff  in  error.  The  Com- 
LTs  reviewed  the  premises  and  made  a  report  in  favor 
ing  said  road,  &c. 

wards,  the  Inferior  Court  appointed  certain  persons 
i  tbo  amount  of  damages  accruing  to  the  owner  of  the 
account  of  the  proposed  road,  and  which  appears  to 
n  done  without  notice  to  the  owner  of  said  lot. 

^sessors  reported  the  damages  to  be  one  hundred  dol- 
)e  paid  to  the  owner  of  said  ten  acre  lot  on  the  ter- 

of  a  suit  between  John  Roe  and  Mrs.  Frith  respect- 
itles  to  said  lot. 
ber  appeared  that  the  Commissioners  and  assesson 

the  premises  without  being  sworn.  The  reports 
ted  were  made  the  judgment,  of  the  Conft,  and  an 
sed  making  a  highway  through  said  lot. 
rith  being  dissatisfied  with  these  proceedings,  car- 
imc  by  certiorari  to  the  Superior  Court,  asking  that 
be  set  aside  on  various  grotinds:  Want  of  notice  of 
•dings  in  their  sereral  stages;  uncertainty  as  to  the 
be  road;  the  damages  being  to  be  paid  to  her  upon 
1,  and  not  absolutely;  the  failure  of  the  reviewers 
Dr?)  to  be  sworn,  &c. 

ing    the   certiorari,  the  Court  adjudged  that  the 
stained  as  to  the  assessment  of  damages,  and  that 
*Dt  of  the  Inferior  Court  be  affirmed  as  to  their 
en  the  road  to  the  extent  of  thirty  feet. 
47 
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To  which  decision  the  plaintiff  in  certiorari  excepted. 
Hood,  for  plaintiff  in  error. 
Douglass  &  Douglass,  contra. 


By  the  drurt. — Stephens,  J.,  delivering  the  opinion. 

The  Statate  requires  the  reviewers  to  be  sworn,  sad  ve 
think  that  on  account  of  the  failure  to  swear  these  reviewers^ 
the  whole  judgment,  which  was  founded  on  their  report,  ofgbt 
to  have  been  set  aside. 


Judgment  reversed. 


McLAIN  &  WfiST  V8.  DENSMORE  k  KYLE. 

When  an  application  is  made  for  a  new  trial  and  refused  by  the  Court,  acerti- 

«fioate  by  the  presiding  Judge  to  this  fact  does  not  amount  to  a  certificate  ft* 

to  the  truth  of  the  grounds  upon  which  the  motion  was  made.    It  any  br 

that  the  rule  was  denied,  because  the  statements  embodied  in  it  were  ■<< 

in  accordance  with  the  facts  which  transpired  in  the  cause. 

Complaint,  from  Sumter  county.  Tried  before  Jadge  Al- 
LBN,  at  August  Adjourned  Term,  1859. 

Deosmore  &  Kyle  brought  suit  against  McLain  k  West  for 
the  recovery  of  $1,270  92,  being  the  price  of  gooda  sold  so' 
delivered  by  defendants  in  error,  who  were  mereluaits  in  Bii* 
timore,  to  the  plaintiffs  in  error,  merchants  ia  Ajnertcas. 

The  defendants,  in  the  Court  bolow,  pleaded— --Jbt, 
general  issue ;  2d,  That  the  account  sued  on  had  been 
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A  <lischarge«l  by  the  taking  and  Hccepting  of  Miller  &. 
'•'  untcs  for  the  amount  of  the  debt. 
tho  tri;il,  the  plaintiflfs  proved  by  Th«>inae  M  ihool,    by 
ivsiofi,  that  sometime  previous  to  the  date  of  the  hill 
irness  was  in  Americus,  Gi.,  when  McLain  &;  Went  ^avo 

I  an  order  to  furnii^h  goods  mentioned  in  the  bill.  The 
was  forwarded  by  him  to  S  imuel  B.  Owingd.  Subse* 
y,  he  had  a  convoraation  with  defendants,  and  they  ac- 
'iged  they  had  received  the  good.-*,  and  considered  them- 
hound  to  p?iy  for  them. 

re  was  never  a  note  or  notes  given  to  8.  B.  Owings  for 

II  of  goods;  he  does  not  know  of  his  own  knowledge 
fendants  gave  an  order  to  plaintiffs  for  goods ;  the  or* 
4  given  to  witness  to  obtain  the  goods  for  them,  and 
er  was  forwarded  to  S.  B.iOwings;  he  does  not  know 
wn  knowledge  from  whom  S.  B.  Owings  purchssed 
the  defendants  acknowledged  they  had  received  th* 

om  Densmorc  &  Kylo,  and  expected  to  pay  for  them; 
recollect  the  precise  date  of  the  admissions  of  defend- 
to  the  correctness  of  the  bill.  But  thinks  it  w.is  some 
•  eight  months  after  the  bill ;    the  admissions   were 
rhally,  and  not  in  writing. 

Owings  testified,  by  oommii<8ion,  that  his  ?igeiit,  Mr. 
was  in  Araericus,  Oa.,  a  short  time  previous  to  tho 
he  account,  and  sent  him,  witness,  an  order  for  the 
med  in  the  account,  and.  requested  wiiTiess  to  pur- 
j  goods  on  account  of  the  defends nts ;  witness  pur- 
lem  of  Densmore  k  Kyle  on  account  of  Mo  Lain  k 
as  never  heard  defendants  speak  of  the  account, 
'ing  seen  either  of  them  ;  there  never  was  a  note  or 
»ii  to  S.  B.  Owings  or  S.  B.  Owings  &  Co.,  for  or 
kt  of  said  gomls;  be  is  not  aware  (hit  defendants 
order  except  the  one  as  stated. 
I  J.  Palmer  testified,  by  commission,  that  he  is  the 
Look-keeper  of  tho  plaintiffs;  the  account  is  made 
ncss*  hand-writing;  S.  B.  Owings  c-illed  at  the 
oom  of  plaintiffs  and  left  tho  order  for  the  gooda 
I  charged  in  said  account,  and  directed  them  to  be 
>lcljain  &  West,  which  was  done ;  the  goods  wero 
:tn<l  the  bill  made  out  in  defendant's  name;  Dens- 
,'Je  received  the  notes,  as  witness  thinks  ;  two  notes 
Miller  &  West  for  the  amount  of  the  account  re* 
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ferreil  to  ;  the  notes  wore  not  paid,  but  were  proteaed ;  there 
were  not  any  notes  given,  in  my  knowledge^  to  S.  B.  Owis^ 
or  S.  B.  Owings  k  Co.,  for  the  said  bill  of  goods;  he  dues 
not  know  of  any  order  given  by  McLain  &  West  for  the 
goodr^. 

Thomas  Mahool  testified,  by  commission^  that  in  the  fsllof 
1866  the  firm  of  McLain  &  West  gave  him  an  order  for  gro- 
ceries to  have  filled  for  them  in  the  city  of  Baltimore,  wUcb 
order  he  forwarded  to  S.  B.   Owings  to  band  over  to  plain- 
tiiEs  to  be  filled  ;  the  order  was  filled  accordingly,  and  Mc- 
Lain &  West  acknowledged  the  receipt  of  the  same ;  notei 
were  sent  on  to  plaintiffs  signed,   '^  Miller  &  West,*'  instead 
of  Lain  &  West,  with  whom  the  contract  was  made ;  witaeea 
told  plaintiffs  be  had  received  the  order  from  McLain  &  West, 
and  they  had  better  send  them  back ;  after  the  notes  were 
protested,  witness  had  a  communication  with  McLain  &  West 
ill  which  they  admitted  they  were  liable  to  pay  for  the  goods 
seiu  to  them,  and  that  the  order  was  from  them,  and  nut  for 
Miller  &  West ;  he  does  not  remember  the  items  of  the  bill, 
nor  the  amount  precisely,  but  thinks  it  was  about  the  amoant 
of  the  bill  annexed  to  the  interrogatories,  and  also  about  the 
time  mentioned  in  the  bill.      In  the  conversation  witness  had 
^ith  West,  Miller  was  present ;  when  the  admission  referred 
to  was  made  by  McLain,  that  he  was  bound  for  the  debt,  no 
ooe  was  present  but  him  and  witness ;    defendants  did  not 
aay  they  had  sent  on  any  notes ;  McLain  admitted  to  witness 
he  was  bound  for  the  debt;  it  was  not  Miller  L  West   that 
made  the  admissions ;  McLain  made  it  himself;  witness 
acting  as  agent  for  plaintiffs  to  try  to  make  some  _ 

ment  to  save  the  debt ;  is  not  now  their  agent ;  the  bill  of 
goods  was  not  purchased  from  S.  B.  Owings ;  the  order  was 
not  to  Owings ;  ^witness  told  them  he  would  send  it  to  &  first 
rate  grocery  house ;  does  not  remember  that  any  name  iras 
mentioned  ;  they  were  not  purchased  by  Owings  frocn  pbin- 
tiffs ;  has  no  interest  in  the  suit. 

The  account  appended  bein^  a  copy  of  the  one.aoed  o^^  is 
dated  November  ^,  1866,  and  is  charged  by  plaintifEa  to  dft- 
fendants. 

The  notes  referred  to  are  dated  November  24,  X8a£u  paj- 
able  at  five  and  seven  months  to  Densmore  k^  Kyle^  ^^tW  far 
^^1  76 ;  are  signed  by  Miller  &  West,  and  pro^e9te4  f<« 
aoo-payment. 
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lam  R.  Brown,  sworn  for  plaintiffs,  testifie'l,  timt  Miller 
('.<t  were  successord  to  the  firm  of  McLain  &  West.  He 
d  the  insolvency  of  Miller  &  West,  and  that  of  McLain 
ost;  that  one  of  the  parties  was  considered,  in  the  year 
and  the  6r8t  part  of  the  year  1857,  hs  solvent;  all 
es  broke  about  that  time;  that  McLain  p4id  off,  as  wit- 
thinks,  his  portion  of  some  of  the  claimH  against  the 
it  50  cents  in  the  dollar,   or  his  father-in-law  did  for 

?  Jury  having  found  for  the  plaintiffs,  counsel  for  «Je- 
its  moved  for  a  new  trial  on  the  following  grounds  : 

Because  the  Court  charged  the  Jury  that  if  they  be- 
the  account  sued  on  had  been  paid  off  by  the  notes  of 

k  West,  it  was  no  payment  unless  it  was  in  proof 
FilJpr  k  West's  notes  had  been  paid. 
Because  the  Court  refused  to  charge  ss  requested  by 
ants'  counsel,  that  if  the  Jury  believed,  from  the  evi* 
'hat  the  plaintiffs  had  agreed  to  take,  and  did  take, 
Her  &  West  notes  in  payment,  that  the  plaintiffs  could 
over. 

Because  the  verdict  is  against  faw,  contrary  to  evi- 
nd  the  weight  o^*  evidence. 

Court  overruled  the  motion,  and  counsel  for  defend- 
c*cpted. 

•c  was  no  certificate  of  the  Judge  to  the  bill  of  excep- 
this  case,  that  the  Court  charged  or  refused  to  charge 
lained  of.) 

N'  &  ScARBORouan,  for  plaintiffs  in  error. 

Y  &  Hawkins,  contra. 


7  Oourt. — Lumpkin,  J.,  delivering  the  opinion. 

being  no  certificate  of  the  Judge  to  the  bill  of  ox- 
in  this  case,  that  he  charged  or  refused  to  charge  as 
[m1,  the  only  ground  of  error  left  is,  that  the  verdict 
ist  law  and  contrary  to  evidence  and  the  weight  of 

o  verdict  been  for  the  defendants,  instead  of  the 
it  -would  unquestionably  hare  been  contrary  td  law, 
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becaa>e  strongly  emd  decidedly  against  the  weight  of  the 
evidence.  Indeed,  it  would  have  been  without  evidence. 
The  proof  establishes,  conclusively,  that  the  contract  for  the 
goods  was  made  with  McLain  &  West ;  that  the  order  for 
them  was  given  by  them,  and  not  their  successors,  Miller  k 
West ;  that  they  never  received  the  notes  of  Miller  &  West 
as  payment,  nor  agreed  to  do  so,  and  that  McLain  k  West 
distinctly  acknowledged  their  liability  for  the  goods. 

The  omission  of  the  Court  to  certify  that  the  grounds 
taken  in  the  motion  for  a  new  trial  were  true,  does  not  pre- 
judice the  plaintiffs  in  error  in  this  case. ,  The  result  woald 
have  been  the  same.  But  it  furnishes  another  fit  oceasioii 
to  remind  the  Bar  of  the  necessity  of  taking  the  precaatioa 
to  obtain  the  acknowledgment  of  the  presiding  Judge  that 
the  grounds  taken  on  the  motion  for  a  new  trial  are  tr«e. 
Not  that  the  motion  was  made  upon  the  grounds  stated  in  the 
rule,  but  that  the  statements  in  the  grounds  are  true. 


RUTHERFORD  v%.  NEWSON. 

If  one,  AS  Agent  for  another,  »ell  and  warrant  a  ne^n>  as  sound,  and  after- 
wardi*  bring  suii  on  ib«  nolo  given  for  the  negro  agaioM  the  porck«»er  ic 
liiK  own  name,  he  cannot  l>e  an  innocent  purc^baner  of  the  note,  witboiit  mo 
lice  ot  the  conttideration.  and  if  the  negro  be  untotind  at  ibe  line,  mm^  ftAier 
wnrda  di«  of  unch  unnoundnevA,  ikat  ia  a  good  defisni  e  lo  that  aoit* 

Complaint,  in  Quitman  County.  Tried  before  Jod^  Pu- 
KIKB,  November  Adjourned  Term,  1859. 

James  Newson  brought  suit  against  the  plaintiff  n  error 
to  recover  the  sum  of  (^00,  or,  being  the  amount  of  a  proni^ 
isiory  note  which  the  latter  had  agreed  to  give  for  tbe  pur- 
ebaao    of  a  alave,  namtd  Joe;   the  note  being  made  paT« 
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to  E.  R.  Graddy>  or  bearer — dated  the  14th  day  of 
,  1854,  and  due  by  the  1st  day  of  January  next  there- 

t 

e  defendant  pleaded  to  this  action  total  and  partial  fail* 
f  consideration  in  the  unsoundness  of  the  slave  at  the 
oi  the  purchase. 

?  evidence  had  on  the  trial  discloses  these  facts : 

1C3  Newson,   as   the  agent   of  Elizubeth  R.  Graddy 

and   delivered  the  slave  Joe  to  Rutherford  and  took 

omissory  note,  above  described,  of  the  latter  for  the 

ise  money.     Newson  having  moved  out  of  the  State, 

lie  note  with   James  H.  Mercer  for  collection ;   the 

afterwards,  had  it  sued,  and  the  suit  was  brought 

name  of  said  Newson.     There  was  considerable  evi- 

going  to  show  that  Joe  was  not  sound  and  healthy 

time   of  the  sale.      No  particular  disease  was  de« 

or  proven;  but.  it  was  proven  that  Joe  complained 

ime  to  time  of  disease  in  his  back  and  breast,  be* 

(i  after  the  sale;  and  that  he  was  laid  up  from  time 

on  account  thereof;   also,  that  both  Mrs.  Graddy 

d  Newson,  at  the  time  he  sold  as  her  agent,  knew 

h  complaints.     On  the  other  hand,  it  was  in  proof 

}  defendant,  Rutherford,  was  a  physician,  and  with 

to  purchai^e,  had  Joe  in  his  possession  some  time 

he  trade  was  made — the  plaintiff  and  Mrs.  Graddy, 

ring   the  time  being  in  Texas;    and  further,  that, 

\e    maturity  of  the  note,  defendant  promised  from 

time  to  pay  it.     In  December,  1856,  Joe  was  at* 

while   at  work,  apparently  with  his  old  complaint 

roast,  and  died  in  a  few  minutes  thereafter. 

ury,  under  the  charge  of  the  Court,  having  found 
;  in  favor  of  the  plaintiff  for  the  full  amount  of 
y  coonsel  for  defendant  moved  a  Rule  for  a  new 
arious  grounds,  of  which  the  following  *are  all  ne* 
o  be  stated: 

use  the  Court  refused  to  charge,  as  requested  by 
/8    counsel,  as  follows: 

if*  the  Jury  believe,  from  the  evidence,  that  James 

the  plaintiff,  as  agent  for  Mrs.  B.  R.  Graddy,  sold 

(J    man,  Joe,  to  defendant,  made  a  Bill  of  Sale  to 

to    said  negro,  and  took  said  promissory  note  to 
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•ecnre  the  purchase  oaoney  agreed  to  be  given  for  said  negro, 
and  as  such  agent  turned  over  the  same  to  Dr.  Mercer  (or 
collection,  then  the  presumption  of  Law  is,  that  plaintif 
still  continued  to  hold  said  note  as  agent  for  Mrs.  Graddy. 
And  thnty  if  the  note  had  never  gone  into  the  poeseseion  of 
Mrs.  Graddy,  or  out  of  the  possession  of*  Dr.  Meteer,  tko 
it  was  incumbent  on  the  plaintiff,  if  he  claimed  title  or  prop- 
erty in  and  to  said  note,  to  show  that  the  same  had  been 
transferred  to  him  for  a  valuable  consideration. 

^'  Because  the  Court,  on  the  contrary,  charged  that,  tlie 
suit  being  in  the  name  of  the  plaintiff,  it  wbs  prima  jfam 
evidence  that  he  was  the  bona  fide  holder  of  said  note  for  a 
valuable  consideration ;  that  he  obtained  the  same  before  im 
and  without  notice ;  and  that  the  omcs  was  upon  the  defend* 
ant  to  show  the  contrary,  or  to  show  that  plaintiff  iwk  the 
note  before  due,  with  notice,  in  order  for  the  defendant  to 
get  the  benefit  of  his  defence  to  said  promissory  note. '' 

The  Rule  was  refused  by  the  Court  on  all  the  grounds 
taken,  and  counsel  for  defendant  excepted  thereto  and 
signed  the  aame  as  error. 


B.  S.  WoRRiLL  and  Hood  k  Bobinbov,  for  the  plaintif 
m  error. 

* 

Douglass  &  Douglass,  and  Beall,  eantra. 


By  the  Court. — ^Lton,  J.,  delivering  the  opinion. 

The  defendant  in  error,  who  was  plaintiff  in  the 
sold  and  warranted   the  negro  to  be  sound.     The  notice* 
therefore,  of  the  consideration  of  the  note  to  him  was  po«* 
tive  and  direct.     He  could  not  be  an  innocent  pur^ascr 
without  notice.     That  principle  had  nothing,  whatever,  ta 
do  with  the  case.     If  the  negro  was  unsound  at  the  tiune  eC 
the  sale  and  died  of  that  unsoundness,  of  which  the  p>roof  i» 
pretty  positive  and  direct,  the  plaintiff  in  the  aeticHi  eantiot 
recover.     Hence  the  Court  erred  in  the  charge  as  given  ta 
the  Jury,  and  a  new  trial  must  be  granted  on  tnat  gruund  aa 
well  as  Ae  refusal  to  charge  as  requested. 

Judgment*  reversed.     . 
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I.  A  witsesat  i«  i'iicom{)«tont  on  the  nvor^s  of  i*iite»ei>t.  eiltivr  ubttrr  he  will  !*•• 
gainer  or  Hmtr  by  the  went  of  the  »imi.  ov  wkere  ihv  ret*oril  orm  hi*  un^t\  i«i 
hi*  favor  is  anotbrr  ca»e.  to  wbickhe  i:*  a  puny. 

'i.  A  wiinr^a  testifying  ws  uumt^  may  lie  vouiradiotr^  aii«l  ikuatlMHjmlitMK  by 
hi«  depoaitioDn  prevNUii«ly  taken  in  the  i*aine  i-hi^v.  or  in  a  (Jiil^fieiit  ca^«*  in* 
volving  the  same  i8»ue»> 

X  A  bond  ol  indemnity  to  protect  n  xv'itness  ngQin>t  all  lialtiMy.  v/\\\  not  rf- 
»tore  hioo  to  competency  where  hf  is  (li!«qiinlitle(]  on  the  ground  of  iii(ere>i. 

L  Every  rontract  mii»t  he  foan<^erf  upon  n  consideration,  eriher  gotxl  or  vuIuh- 
ble,  otberwi^e  it  i»  a  wintB  part.  If  a  Plaintiff  in  fi.  fa.  h«»  a  lien  uptjn  prof*- 
erty  wbi«^  i«  solil  lor  $8,000.  or  i»  worth  that  ai;!oyiit.  and  be  aipreeH  to  ae« 
cepi  of  $l^iNX),  or  oiM^loorth- of  the  amoimt,  from  the  defeaditit  iti  exrcM* 
i»oo  or  the  purchaser  under  hiiDt  0Q«1  release  the  debtor  frotn  hi'^  Jiabiliiy 
upon  the  judgment  debt,  the  agreement  ia  gratuitoui«  and  caniiot  be  enforped.. 

•'.  Whert:  a  defendant  in  fi.  la.  baa  deliberately,  and  repeatedly,  verbally  and 
rn  writing,  recognized  the  debt  as  good  and  tiiil)i*i.»ting.  and  pron)i.«ed  to  pay 
)i.  it  iH  error  in  the  Conrt  to  astjiume  that  tkesie  Hdiiii!«ition!4  niid  declHrntioni^ 
Were  made  by  the  defendant  in  ignorance  of  hio  riplils.  for  the  purpose  of 
reconciHng  his  conduct  with  the  contract  which  be  now  Keel^!*  to  '»et  up  in 
hia  discharge  ;  on  the  contrary,  they  rather  tend  to  prove  that  no  5uch  con- 
trai't  «r«e  ever  entered  into,  or  at  leaat.  that  the  tielendoiit  did  not  under^ 
»tand  it  aa  releasing  him  from  liability^ 

f*.  A  Court  o(  Equity  will  not  only  relieve  again^t  a  uontr»i*t  founded  iu  fraud 
Ihat  ia.  a  »uppreaaion  of  the  truth  or  a  »uggei»tion  of  laUehood,  but  qIsk> 
where  both  parties*  honestly  laltor  under  a  niiMake  or  nii^apprehenxion  of 
the  fai-tft. 

1.  Where  a  creditor  agrees  to  accept  (roni  an  insolvent  debtor,  n  (efi«  M»m  for  a 
greater,  to  be  paid  hi  personal  arrvice,  (inMead  of  property)  or  the  debt  of  a 
third  peraon,  it  ia  a  valid  contract ;  atUer^  if  the  debtor  wa^  solvent. 

r^.  A  complmttADt  oominf  tnio  equity,  i«eelrtttg  to  be  diacfaarged  from  the  payment 
o(  a  joat  debt,  moat  make  it  appear  that  hia  rktiro  ta  not  against  honor  aod 
cooauience. 

In  .Equity,  from  Dougherty  County.  Decrded  by  Judge 
Allsn,  at  June  Term,  1859. 

This  was  a  bill  filed  by  George  W.  Collier,  and  has  here- 
tofore been  before  this  Court,  as  stated  in  17th  Georgia  Re- 
porUy  page  46.  The  material  allegations  of  the  bill  arc  about 
as  follows: 

« 

Collier,  Bracewell,  and  St.  Oeorge,  entered  into  a  copart- 
nership in  1838  for  the  purpose  of  merchandizing  at  Haw- 
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kinsvilio,  under  the  name  of  Collier  &  Braoewell.  Edwv^ 
Molync.'iux  recovered^judgment  agaiost  Collier  &  Bracewelk 
with  St.  George  as  security  ou  the  appeal  for  $9,360,  witk 
latere -t  and  co:»ts.  The  firm  was  insolvent^  and  the  partfiers, 
'  individuallj  liable,  were  in  doubtful,  if  not  latKilTeut,  ciniim- 
Btances.  John  Rawls,  with  a  full  knowledge  of  these  fMt& 
purchased  this  fi.  fa.  from  Molyneanx,  and  held  it  against 
the  partpers.  He  was  President  of  the  Bank  of  Hawkins- 
ville,  and  a  large  stockholder  therein,  and  as  such  controlled 
large  fi.  fas.  and  mortgages  against  St.  George.  Bracewell 
had  possession  of  some  property,  but  there  was  a  dead  over 
his  title — ^it  being  claimed  by  his  son-in-law.  Collier,  tke 
complainant,  was  insolvent. 

Under  these  circumstances  and  in  view  of  these  {icU> 
Bawls  proposed  to  Collier,  Bracewell,  and  St.  George,  that 
if  each  one  of  them  would,  from  his  personal  efforts  and 
yenrly  labor,  pay  to  him  oncrthird  of  the  amount  of  said  fi. 
fa.,  be  would  release  and  discharge  the  one  so  complying  vitik 
this  offer  from  all  further  liability  thereon.     Collier  and  St. 
George,    each,   complied  with   this   proposition.     Bracevell 
failed  to  comply,  and  in  1840  removed  beyond  the  limits  of 
the  State,  carrying  with  him  the  property,  negroes,  and  stock 
in  his  po!!session.     Rawls  permitting  him  so  to  remove  with- 
out attempting  to  stop  him  or  to  levy  on  and  try  the  title  to 
said  property,  against  and  in  spite  of  the  remonstrances  of 
Collier  and  his  earnest  appeal  to  levy  thereon.     Rawls  died, 
and  his  widow  and  C.  Taylor,  becfime  administrators  on  said 
estate.     With  the  view  to  defraud  Collier  and  St.  George, 
the  administrators  procured  Molyneauz  to  transfer  the  ^aii 
fi.  fa»  to  the  Merchants'  Bank  of  Macon,  in  whoee  uame  it 
wts  proceeding  at  the  time  of  the  filing  of  the  bill)  havia| 
been  levied  on  the  property  of  Collier  for  the  payment  cf 
the  remaining  third  due  thereon. 

In  the  bill,  as  originally  filed,  it  was  alleged  that  B^ac^ 
well  carried  away  property  amply  sufficient  to  pay  said  fi.  h-* 
and  that  Bawls  permitted  htm  to  remove.  In  an  ameBd 
this  allegation  was  modified  as  previously  stated. 
amendment  also  alleged  that  St.  George,  although 
of  a  considerable  estate,  was,  nevertheless,  largely  iotoI 
and  that  Rawls  had  a  large  claim  against  hira;  and  if 
his  debts  were  pressed  against  him,  he  would  have  proved 
be  insolvent. 
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Exiiibits  of  the  mortgages  and  debts  due  by  St.  George, 
were  not  attached  to  said  bill.  The  amendment  alleged  va- 
rious payments  by  St.  George,  and  also  claimed  a  credit  from 
ilic  sale  of  a  negro,  the  property  of  Collier,  and  prayed  dis- 
:overy  as  to  the  payment  on  said  fi.  fa.  The  prayer  was  for  ' 
njunction  and  general  relief. 

The  bill  was  subsequently  amended,  and  charges  that  in 
842,  John  Rawls,  in  consideration  that  complainant  was  in 
Dsolvent  circnmstances,  agreed  wit<h  Jonathan  Davis  and 
omplainant  that  if  they  would  secure  the  payment  of  one» 
bird  of  said  fi.  fa.,  by  giving  him  a  negotiable  note  on  one 
larrison  Jones  who  whs  then  negotiating  with  Davis  for  some 
egroes  originally  owned  by  complainant — the  note  to  be  for 
vo  thousand  dollars,  and  the  balance  agreed  on  to  be  paid 
f  Davis — he,  Rawls,  would  release  complainant  from  all 
rther  liability  on  sai'l  fi.  fa. 
The  defendants  filed  their  answers  which  do  not  admit  any 

the  material  allegations  of  the  bill. 

Oq  the  trial  of  the  case  the  following  evidence  was  intro*    • 
ced  by  complainant: 

JosBPH  Garuthers  testified:  That  he  was  Sheriff  or  Dep- 
r  Sber-ff  of  Pulaski  county,  in  the  years  1840-1-2-3-^; 
1  frequently  during  tho^e  years  held  fi.  fa9.  against  St. 
orge;  does  not  remember  ever  to  have  made  any  other 
urn  on  them  than  satisfaction  St.  George^  in  1842,  had 
'QC  frirty  negroes  and  about  twenty-three  hundred  acres  of 
d.     The  country  was  then  suffering  under  a  great  finan<- 

a  iM.H,  and  if  St.  Geoi'ge*s  negroes  had  been  forced  to 
'  thinks  'they  would  not  have  averaged  more  than  $300 
*>,  and  bis  lands  would  have  brought  in  specie  funds  about 

dollars  an  acre.  St.  George  was  largely  indebted  to 
les  Everitt  and  others,  and  if  his  properly  had  been  sold 
lat  time  for  t^peoie  funds  at  Sheriff's  sale,  does  not  think 
same  would  have  paid  his  debts.  Nothing  could  have 
I  made  out  of  Collier  and  Bracewell  in  the  Spring  of 
I ;  does  not  remember  in  what  year  Bracewell  left  Pulas- 
mnty;  witness/ as  Sheriff,  used  to  make  money  out  of 
when  required,  as  long  as  he  staid  there,  and  never 
Id  have  made  an  entry  of  nulla  bova.  St.  George  left 
8  death  aome  thirty-five  or  forty  thousand  dollars  worth 
'operty,  most  of  which  was  inherited  by  the  CollierSt 
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complainant  included.  St.  George's  property,  if  soW  in 
1842  for  other  than  8pecie  funds,  would  have  brought  a  gnod 
deal  more  than  $26,000.  His  credit  was  then  good  and  wit- 
ness considered  him  responsible. 

( -omplainant  next  put  in  evidence  exemplificatbns  of  exe- 
cutions and  mortgages  against  St.  George,  as  follows: 

A  fi,  fa.  issued  on  a  judgment  obtained  in  July,  1840,  in 
favor  of  the  Bank  of  Hawkinsville  for  the  principal  sam  of 
$16,025.25«  upon  which  were  various  credita  from  April  S, 
1842,  to  November  8,   1850,  showing  sati.sfaction  in  full 
A  morrgage  to  the  Bank  of  Hawkinsville,  dated  FcbmarT 
18,  1841,  to  secure  three  notes  due  on  the  first  days  of  Jan- 
uary 1842-8-4  respectively,  and  being  for  the  agg'egatc 
amount  of  about  $6,730,  the  mortgage  covering  all  of  St. 
George's  land  and  negroes.     A  fi.  fii.  in  favor  of  Molyneaax 
against  Collier  and  Bracewell,  and  St.  George  security  on 
appeal  issued  on  a  judgment  obtained  in  July,  1840.  for 
principal  $9,806.10.     A  fi.   fa.  in  favor  of  Washbum  »««d 
Lewis  against  the  firm  of  Collier,  Jelks  k  Co.,  composed  o( 
Bryan  W.  Collier,  J.  0.  Jelks,  and  Edward  St.  George,  is- 
««ed  on  a  judgment  obtained  in  July,  1840,  for  principal 
sum  of  $849.51.     A  fi.  fa.  against  said  last  named  parties, 
and  issued  on  a  judgment  obtained  at  the  same  time  for 
the  principal  sum  of  13  dollars  and  25  cents.  Afi.  fa.  in  favor 
of  ^f  iles  Fields  against  said  firm  of  Collier,  Jelks  &  Co.. 
on  a  judgment  obtained  in  January  1841,  for  principal  snto 
of  $116.28.     A  fi.  fa.  in  favor  of  Silas  Bronson   against 
Collier,  Bracewell,  and  St.  George,  on  a  judgment  obtaineA 
in  July,  1841,  for  principal  sum  of  $579.z6.     A  fi.   fa 
against  the  firm  of  Collier,  Bracewell  &  Co.,  and  St  Oeotv, 
security,  on  appeal  on  a  judgment  obtained  in  July,  1S41, 
for  principal  sum  of  $824.81.     A  fi.  fd.  against  Bracewelt 
as  principal,  and  St.  George  as  security  on  a  judgment  «>!:- 
tained  in  July,  1841,  for  principal  sum  of  $558.54.     A  fi. 
fia.  against  Collier,  Bracewell  k  Co.,  and  St.  George  a?  s^ 
curity  on  a  judgment  obtained  in  July,  1841,  for  princtpa^ 
sum  of  $514.82.     A  fi.  fa.  against  Collier,  Bracewell  h.  Ca.. 
and  St.  George  security  on  a  judgment  obtafned  in    JuW. 
1841,  for  the  principal  smn  of  $1,855.86.     A  fi.  fm.  a^^inl 
Collier  and  Bracewell,  and  St.  George  as  secotity,  ofi  i 
judgment  obtained  in  July,  1841,  for  the  prhidpaf  stain  fi 
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».  Afi.  fa,  against  Collier,  Bracewell,  and  St.  George, 
ic^ment  obtained  in  July,  1841,  for  princijial  sum  of 
.  A  fi.  fa.  against  Collier,  Jelka,  and  St.  George,  on 
M'ht  obtained  in  April,  1842,  for  principal  sum  of 
A  fi.  fa.  against  Collier  and  Bracewell,  and  St. 
K^  security,  on  a  judgment  obtained  in  April,  1842, 
ipal  sum  of  $412.91.  A  fi.  fa.  against  Jelks,  Brace- 
1  St.  George,  on  a  judgment  obtained  in  October, 
**  principal  sum  of  9416. 

auscript  from  the  execution  docket  of  Pulaski  coun* 
(],  that  the  above  named  fi.  fas.  for  the  principal 
§:^0.51,  (116.28,  $824.80,  were  satisfied  in  full 
1842;  and  the  fi.  fas.  for  the  principal  sums  of 
$1,824.35,  were  satisfied  in  full  in  January  and 
.S44. 

LJnant  also  put  in  evidence  the  record  of  fi.  fas. 
racewell  and  George  W.  Collier,  amounting  (o  sev- 
and  dollars  issued  on  judgments  obtained  iu  1841-* 

i  Collier  testified:  That  he  understood  from  John 
It  he  controlled  the  fi.  fa.  in  favor  of  Molyneaux 
>Jlier,  Bracewell,  and  St.  George,  during  the  years 
itness  and  Jonathan  Davis  were  in  Hawkins ville 

Fall  Term,  1841,  of  Pulaski  Superior  Court,  or 
r  Term  thereafter,  at  which  time  a  conversation 
otween  said  Davis  and  said  John  Bawls,  in  which 
id  to  Rawls  that  he  was  there  to  have  George  W. 
'ased  from  the  Molyneaux  fi.  fa.,  and  pointed  out 
wis  certain  negroes  of  Bracewell.  John  Bawls 
r'is  that,  by, virtue  of  a  contract  between  him,  Da- 
L'orge  W.  Collier,  said  Collier  was  to  be  or  had 
ed  Dj  his  pay ing  one*third  of  said  fi.  fa.  Witness 
s  say  the  same  thing  at  Albany,  prior  to  the  con- 
-ferred  to.  George  W.  Collier  was  worth  but  lit- 
rno  referred  to ;  d6es  not  know  whether  he  was 
solvent  or  not.  The  firm  of  Collier,  Bracewell, 
rge^  was  solvent,  if  the  individual  property  of  each 
c  to  be  taken  into  consideration. 

^vitness  also  testified,  in  answer  to  a  second  set 
toriea,  that  he  was  present  when  John  Rawls, 
Collier,  Jonathan  Davis,  Harrison  Jones,  James 
I  d  Green  Tinsley,  were  together  in  Albany ;  a 
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eredit  of  |^,000  was  then  paid  on  the  Molyneaux  fi.  fa.,  in 
a  note  ma*ie  by  said  Jones  as  a  final  settlement  of  George 
W.  Collier's  part  of  said  fi.  fa.  Rawls  then  agreed  to  release 
said  Oollier,  and  saying  he  wonld  take  the  fi.  fa.  to  Palaski 
eounty  and  make  the  balance  of  it  oat  of  the  other  parties 
This  was  prior  to  the  conversation  testified  to  in  Hawkios- 
rille.  The  payment  that  was  made  in  Albany  wa^  on  (he 
occasion  of  the  purchase  by  Harrison  Jones  from  Jonathan 
Davis  of  certain  negroes  which  Davis  had  bought  of  Collier) 
it  being  admitted  that  the  negroes  were  liable  to  the  Molt- 
neaux  fi.  fa. 

Complainant  then  oifered  Jonathan  Davis  as  a  witnese. 
Defendants  objected  oh  the  ground  that  he  was  interested 
in  the  result  of  the  suit,  and  in  support  of  their  objection, 
showed  the  Court  that  said  Davis  had  filed  a  bill  to  enjoin 
the  collection  of  the  Molyneaux  fi.  fa.  out  of  certain  lands 
and  negroes,  upon  which  it  had  been  levied,  and  whidi  land 
and  negroes  said  Davis  had  bought  of  Collier,  the  complain- 
ant.    It  was  also  shown  that  Davis  had  claimed  the  land 
levied  on,  and  that  the  claim  case  was  still  pending;  also 
that  Davis  had  given  an  injunction  bond  on  filing  s^  bill 
conditioned  for  the  payment  to  said  Molyneaux  of  the  evenv 
«al  condemnation  money  and  costs,  in  the  event  said  injane- 
tion  and  bill  were  not  sustained.     And  further,  the  order  of 
the  Court  dismissing  said  bill  was  produced  and  shown. 

The  Court  overruled  the  objection  made  as  to  the  compe- 
tencr  of  Davis,  it  appearing  that  complainant  had  gvTni 
bond  with  security  to  save  Davis  harmless  from  the  effect  of 
any  decree  that  may  be  rendered  in  this  suit,  and  to  protect 
him  against  the  lien  of  said  fi.  fa.,  and  complainant  offimng 
to  deposit  the  costs  in  the  clerk's  office  accruing  in  said  clahn 
case. 

Complainant  also  offered  to  give  a  bond  to  cover  all  dvBH 
ages  and  costs  that  might  be  recovered  against  Davis  in  ^e 
elaim  case,  which  proposition  was  not  accepted  by  defm^^ 
ants,  and  no  such  bond  was  given  by  complainant  or  required 
by  the  Court. 

Jonathan  Davis  was  then  put  on  the  stand,  and  testified 
relative  to  many  material  points  in  the  case. 

Peter  E.  Love  testified,  that  BraceWell  had  pocaesnion  ol 
property  in  1842,  consisting  of  two  slaves  and  a  small 
tation,  which  he  claimed  as  his  own ;  thinks  the  two 
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orth  $1,200.  Braoewell  had  other  negroes  in  hb  po»- 
St  thiit  tiinef  which  be  clsimed  as  the  property  of  his 
rth  abiiQt  $4,000.     He  carried  all  these  negroes,  ex- 

e,  off  with  him  when  he  remoyed  from  Pula^iki  county. 
Stow  testified  relative  to  the  ownership  of  the  stock 
Bank  of  Hawkinsville.  His  tesiimony  shows  that 
iwIh  in  1842  owned  442  shares  in  that  Bank. 
Jolyneaax  fi.  fas.,  with  the  entries  thereon,  was  then 
i^idence. 

iV^arren  testified,  that  in  1841  or  '42,  after  complain- 
eyed  his  property  to  Jonathan  Davis,  he.  complain- 
considered  insolvent.     Complainant  here  closed. 

lfendant9  introduced  the  following  Evidence : 

Caruthers  testified,  that  St.  George  died  in  1850, 

and  left  an  estate  worth  (45,000,  one-fourth  of 
8  inherited  by  complainant.  St.  George  was  sol- 
841-2-3.  He  owned  forty  or  fifty  negroes  and  at 
thousand  acres  of  land  at  that  time.  Witness  was 
*rith  St.  George;  his  condition  in  1844  was  about 
;is  in  1842 ;  does  not  know  the  exact  amount  of 
cdness  during  those  years,  but  does  not  suppose  he 
ny  time  more  than  $25,000.  Thinks  if  his  prop- 
)een  «old  at  that  time,  it  would  have  paid  his  debts. 
>rett  held  the  largest  claim  against  him.     Does  not 

amount  for  which  St.  George  was  sued,  but  the 
IS  large. 

Anderson  testified,  that  he  was  intimately  ao- 
i  th  St.  (jeorge  eight  or  ten  years  prior  to  his  death ; 
nfed,  to  some  extent,  with  his  pecuniary  afiairs  in 
43,  and  thinks  he  owned  about  forty  negroes  and 
c  teen  hundred  and  two  thousand  acres  of  land ; 
him  solvent  at  that  time,  but  greatly  embarrassed. 

frequently  say,  if  his  creditors  pushed  him  they 
k  him  up.  He  left  an  estate  worth  about  $40,000 
of*  his  death.  Witness  thiuks  he  heard  St.  George 
i  fc  time,  that  he  would  have  to  pay  for  the  two 
UioT  &  Jelks  and  Collier  &  Bracewell,  thirty  or 
I  n  <1  dollars!    James  Everett  held  the  largest  claims 

f.  Witness  thinks  if  his  creditors  had  pushed 
:>ul€l  have  broke  him. 
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Daniel  Matthews  testified,  that  he  got  the  Molyi^aiu  i 
fa.  from  complainaut  io  September,  1843,  and  delivered  it  to 
John  Rawls.  Complainant  was  then  aotina  as  Depntj  Sher* 
iff.  in  a  conversation  which  occurred  at  the  time,  complain- 
ant stated  that  he  did  not  think  Kawls  would  sell  his  prop- 
erty, but  would  give  him  tjime  to  raise  the  money.  Kawb 
held  another  claim  against  complainant,  he  thinks  it  wm  a 
fi.*  fa.  The  conversation  had  reference  to  all  the  claims  that 
Rawls  held  or  controlled  against  complainant. 

Daniel  Matthews  was  re-examined  and  testified,  that  in 
184!),  he  called  on  complainant  to  get  the  Molyneaox  fi.  fa, 
and  a  fi.  fa.  in  favor  of  one  Wilcox  against  Collier  k  Braee- 
well.  Witness  got  those  fi.  fas.  for  Rawls;  who  wished  to 
raise  money  on  them  from  Bracewell's  property.  In  a  con- 
versation at  the  time  with  complainant,  he  said* that  Mr. 
Rawls  would  at  least  give  further  time  to  pay  the  fi.  fas^  if 
he  failed  to  make  the  Sherifi*  of  Pulaski  responsible  for  the 
negroes  Bracewell  run  off  to  Florida. 

A.  H.  Hansell  testified,  that  he  had  a  conversation  with 
complainant,  in  which  he  stated  that  he  was  desirous  of  set- 
tling the  Molyneaux  fi.  fa.  by  turning  over  lands  which  he 
said  were  worth  the  amount  of  the  debt,  and  wished  witness 
to  get  an  order  passed  authorizing  the  administrator  of  Bawk 
to  take  the  lands  in  settlement.     Witness  was  aoquainted 
with  the  condition  of  Bracewell  and  St.  Creorge  in  1842. 
Bracewell  was  insolvent ;  St.  George  was  a  good  deal  in* 
volved,  but  owned  property  to  the  amount  of  thirty  or  lliir* 
ty-five  thousand  dollars,  besides  a  life  interest  in  aboat  tlur- 
tv  negroes.     Witness  thinks  the  oldest  lien  against  him  m& 
the  Molyneaux  fi.  fa.,  and  states  that  there  would  have  been 
no  difficulty  of  collecting  the  fi.  fa.  out  of  St.  George^     Ai 
the  time  of  the  conversation  with  complainant,  witness  was 
the  Attorney  for  the  estate  of  Rawls.     He  states  tkmt  die 
Bank  of  Hawkinsville  held  mortgages  on  St.  Greorge's  pnip- 
'erty,  the  exact  amount  of  which  he  does  not  know,  baa  tldnk; 
fifteen  to  eighteen  thousand  dollars.     It  was  understood  that 
St.  George  was  to  work  his  negroes  and  land,  and  paj  er&j 
year  as  much  as  he  could ;  and  witness  thinks  he  ~  ~ 
his  indebtedness  very  rapidly. 

The  testimony  of  Edward  St.  Greorge,  taken  in 
ber,  1848,  was  then  read.     He  states  that  some  ten  je«n 
prior  to  that  time,  complainant  owned  a  plantation  a^  sobm 
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wenty-ivc  or  thirtj  negroes ;  and  witness  thinks  he  can 
tatc  with  safety  since  he  has  known  him,  that  Bracewell  owned 
I'll  or  twelve  negroes  and  a  part  of  a  plantation  in  1841  and 
42.  Witnesis  had  a  conversation  with  Jonathan  Davis  in 
Mi,  or  1844,  in  which  Davis  told  him  that  if  he  failed  to 
rraiige  the  Molyneaux  fi.  fa.,  that  witness  was  safe  because 
be  fi.  fa.  was  older  than  the  title  which  he,  Davis,  had  from 
'oilier  to  th  *  lindn  iu  Baker  county.  In  no  conversation 
I  ich  he  ever  hid  with  Collier  and  Davis,  did  either  of  them 
I'i'teii J  1  hat  Collier  was  discharged  from  liability  on  said  fi. 
.,  but  L't'llier  always  spoke  of  being  liable  to  pay  the  whole 


'  u. 


Ureen  Titibley  testified,  that  he  was  present  at  Albany  at* 
e  ciino  Jiinathan  Davis  sold  to  Harrison  Jones  some  negroes 
eviously  bought  by  Davis  from  complainant.  The  trans- 
tion  took  place  early  in  the  year  1842 ;  does  not  think 
ioums  Collier  was  present,  but  Jonathan  Davis,  Harrison 
»''is,  John  Rawls,  and  James  J.  Mayo,  were  present. — 
ice  waH  this  diflBculty  in  the  way  of  the  purchase  of  the 
groe^  by  Jones :  Rawls  had  placed  in  the  hands  of  witness 
Sherifi*,  the  MolyneHUX  fi.  fa.;  Jones  refused  to  buy  the 
;;rues,  unIos:»  Rawls  would  release  them  from  the  ken  of 
d  fi.  fa.;  Davis  or  Jones,  or  perhaps  both  of  them,  agreed 
;;ive  a  note  for  $2,000,  to  be  paid  thereafter,  provided 
\\  /s  \t  ould  release  the  negroes  from  said  lien,  so  that  Jones 
Id  get  a  good  title.  This  Rawls  agreed  to  do,  and  the 
e  was  executed.  Rawls  did  not  agree  to  release  com- 
inant  from  liability  on  the  fi.  fa.;  the  agreemcQt  related 
('  lo  rhc  release  of  the  particular  negroes  bought  by  Jones 
n  Davis.  In  1842,  complainant  had  property  consisting 
;jnd  and  ncgroci<,  but  cannot  state  the  quantity  or  value, 
iplatnant  was  aUo  present  at  the  time  referred  to,  and 
jite<l  to,  or  did  not  dissent  from,  the  agreement  that  was 
e. 

letter  from  Jonathan  Davis  to  Rawls  was  then  read,  da- 
February  22,  1842,  ii|  which  he  excuses  himself  for  not 
ug  caHed  on  Rawls  a'Hawkinsv^lle,  speaks  of  the  hard 
s  sin«I  itsks  Rawls'  indulgence  and  refers  to  the  Brace* 
land  having  been  advertised  for  sale,  and  asks  Rawls  to 
t  fip  und  have  the  money  applied  to  the  Molyneaux.fi. 

l^'tU'^r  from  complainant  to  Rawls  was  tb^n  read,  dated 
48 
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22d  February,  1843,  in  which  he  promises  to  pay  $U00  a^ 
soon  as  the  river  got  high  enough  to  allow  con  on  to  be  ship- 
ped, and  says  he  expected  to  pay  about  one-half  of  hi»  (li4)t> 
that  winter,  and  hoped  Kawls  would  give  him  indulgence  for 
the  balance.  He  refers  to  the  levy  made  on  the  Braciwoll 
land,,  and  expresses  the  hope  that  Kawls  will  run  up  thclini 
and  protect  him  as  far  as  he  could. 

A  bill  of  sale  from  complainant  to  Jonathan  Davi^,  liaied 
February  28d,  1841,  was  then  read  in  evidence,  cohveyinj 
for  the  sum  of  $8, 860,.  twenty  negroes  besides  horses,  mulo^, 
cattle,  &c. 

A  deed  from  complainant  to  Davis,  dated  February  2^1 

*  1841,  was  put  in  evidence,  conveying  a  number  of  1o'j«  of 
land  in  Baker  county  for  the  alleged  consideration  of  811.- 
875  00. 

The  bill  filed  by  Jonathan  Davis,  enjoining  Molyneanx  L 

•  fa.,  already  referred  to,  was  then  read  to  tlie  Jury. 

The  defendant  then  proposed  to  read  the  depositions  ^1 
Jonathan  Davis,  taken  by  commission,  for  the  purpose  cf 
impeaching  his  statements  made  on  the  stand.  Objecii<>u 
being  made,  the  Court  ruled  out  all  of  said  depositions,  cx- 
cept^those  parts  which  had  been  read  over  to  Davis  ami  t*- 
which  his  attention  had  been  called  whilst  he  was  on  i!>^ 
stand. 

Samuel  T.  Bailey  testified,  that  he  had  a  conversation  wit:. 
Jonathan  Davis  prior  to  Kawls'  death,  and  he  thinks  it  wa- 
.in  1848,  in  which  Davis  said  he  had  come  to  Hawkinsvi)U-ii 
make  an  arrangement  about  Collier's  debt,  and   wantttl  t* 
employ  witness  as  attorney  at  law  for  Collier,  to  protect  t\^« 
pr(fperty,  he,  Davis,  had  bought  from  Collier  from  the  MoK- 
neanx  fi.  fa.,  said  property  being  subject  to  that  fi.  fa.    T\v 
ground  on  which  he  desired  witness  to  resist  the  collection  pi 
said  fi.  fa.  out  of  Collier,  was  that  Collier  was  ipclea«^ci\  U- 
cause  Rawls  failed  to  have  the  fi.  fa.  levied  on   Bracewrir* 
property  when  Davis  had  pointed  out  the  same ;   Rawl^  tlni 
agreeing  to  make  such  a  levy.     Davi$  snid  nothins  whtitem 
about  Rawls  having  agreed  to  release  Collier.      Wtidc^  af- 
terwards named  to  Collier  what  he  would  charge   him  X  C«J- 
lier  declined  to  give  the  price,  and  there  the  matter  cihM. 
Witness  was  never  employed  in  the  case  neither  by  CVWifT 
or  Davis. 

James  J.  Mayo  was  then  cTwom  by  cc»tfiplattmtit  hi  rrM^ 
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ml  testified  that  on  the  'lay  UawU  released  the  negroes 
It  by  Juned  from  Diivis,  Kawls  asked  witnebs  if  the 
ny  o(  complain  nt  not  included  in  ttic  relcat^e  \vi\<  suflli- 
U)  pay  t^ff  the  Molyneaux  fi.  f  i.  Witness  asked  Kawlj* 
t  wad  the  oldest  fi.  t'a.  <!gainst  Collier.  Ra^^is  replied 
was,  and  wiine.^8  then  told  him  there  was  a  plenty  of 
ty  left.  ,Tiie  release  of  said  negroes  made  by  Uawls 
cs  was  in  writing.  Negotiations  be  ween  the  parries 
oiiig  on  all  day — the  difficul  y  being  how  much  •  f  the 
h  of  said  Bale  R:iwls  should  get  on  hi**  fi.  fsi.  It  waft 
agreed  that  $2,000  of  the  sale  should  be  paid  over  to 
As  well  as  witness  remembers,  the  $2,000  was  paid 
':?  in  a  draft  to  Jonathan  Davis  on  Savannah,  wliich 
eived  by  RjwIs  and  credited  on  ihefi.  fa.  at  that  time. 
hen  agreed  to  collect  $2,000  out  of  each  of  the  oth- 
idants,  and  to  look  to  complainant  only  for  what 
len  remain  due,  which  it  was  estimated  would  be  from 
five  thousand  dollars.  The  parties  present  at  this 
on  were:  Riwls,  Davis,  Jones,  G.  VV.  Collier,  Tins- 
less  and,  he  thinks,  Thomas  Collier, 
idence  in  the  case  here  closed,  an!  the  Ju«y  Ifaving 
a  verdict  for  complainant,  counsel  for  defendants 
r  a  new  trial  on  the  following  grounds : 

i^cause  the  Court  erred  in  admitting  the  transcript 
'cution  docket  of  Pulaski  courity,  of  certain  fi.  fas., 
>!^  of  entries  purporting  to  have  been  made  by  the 
he  Clerk  having  certified  that  the  originals  were  not 
liis  office. 

*ause  the  Court  erred  in  admitting  in  evidence  the 
ohn  Rawls,  for  the  use  of  the  Bank  of  Hawkins- 
'oilier  &  Bracewell,  with  the  entry  of  "  no  prop- 
rcouj  it  appearing  from  the  record  that  Collier  was 
or  mado  a  party  to  said  suit,  and  was  not  a  citi- 
:  county  when  the  said  entry  was  made. 
iuse  the  Court  erred  in  admitting  the  transcript 
•ution  docket  from  Baker  county — the  objectiolt 
the  same  as  that  to  the  transcript  from  Pulaski, 
aiise  the  Court  erred  in  admitting  the  evidence  of 
[lier,  it  being  shown  that  he  had  a  fi.  fa.  against 
:  of  a  junior  dale  to  the  Molyneattx  fi.  fa.,  ami 
tercsted  in  defeating  said  lapt  named  fi.  fa. 
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/jth.  Because  tbe  Court,  erred  in  ullowtng  Jonathu  Dins 
to  testify . 

tith.  Because  the  Court  erred  in  rejecting  the  depofilioit! 
Jonathan  Davis  offered. 

-  Tih.  Because  the  Jury  f  uiid  against  that  part  of  ihc 
charge  in  which  the  Court  told  he  Jury  that  if  KavlsDevtr 
made  any  contract  to  relc.ise  Cullier.  then  complainaaC  can- 
not recover.  And,  again,  if  the  Jury  believe  suchscon- 
Iract  nas  made  because  Collier  i»duced  Rawls  to  belicrc  ibai 
JefendantB  to  said  G.  fa.  were  in.-olvenr  and  not  able  to  pi^ 
^t  in  full,  when,  in  fuc,  they  were  solvent,  then  said  coolrati 
was  vvid  for  fraud.  And  agiin,  that,  if  the  Jury  beliere  tbil 
,Kawls  agreed  to  get  tme-tnird  uf  the  debt  out  of  Brace^tU. 
another  third  out  of  St.  George,  and  leave  only  onethirJ 
for  Collier  to  pay,  this  would  t.ot  relieve  Collier  fromliiHli- 
tj  for  the  whole  debt — siicli  agreement  not  being  binding  tor 
wamt  of  consideratiuii,  that  id,  if  th<-  Jury  shall  further  be- 
,lieve  that  there  was  do  ■cotitrac  to  release  Collier,  bis*d 
Upaa  the  insolvency  of  ho  dcfeudams  (o  the  fi.  fa.,  or  tbai 
such  contract  was  friiuduleitt. 

Bih.  Because  the  Court  erred  in  giving  the  following 
charges  to  the  Jury : 

That  the  answers  of  ilcfendantH  upon  hearsay,  or  wWq 
they  deny  any  knowledge  re-pec  ing  the  allegations  of  tic 
bill  are  not  evidence  to  oe  overcome. 

That  the  Jury  munt  reconcile  all  ihe  evidence  in  the  wsf- 
^  as  to  let  each  witnes.x  speak  the  truth,  if  possible. 

That  the  letter.-^  -f  Collier  and  D.ivis,  and   the  sUtemtn 
of  Collier  to  HanHell  and  others,  nre  evidet 
or  disprove  the  cont'ac   eel  up  in  the  bill,  and 
believe,  after  carefully  looking  into  all  the  cviilcQ«e,tl 
contract  was  made,  then  the  complainant  wilt  T 
a  verdict. 

That  if  the  Jury  believe  I 
agreed  with  Geoige  W.  Collii 
«oim1  labor  aud  se'  vices  »f  ei 
ment  of  the  one-ihird  part 
.was  to  be  dischirgud  from  all 
Mud  Cullier,.in  consideration 
the  performance  of  that  uo^i 
by  paying  $1,000  is  money  a 


possible.  I 

1  the  sUtemtDiM 
ce  only  to  pr>iia| 
and  if  the  Join 
iviilcQce,  tkaitlill 
U  be   eotidedtd 
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that  said  payment  was  ihmcIc  a?id  accepted  in  full  of 
'rs  liability,  and  in  d  scharge  of  sai<l  contract,  then  tlie 
act  was  executed  and  complainant  is  entitled  to  a 
^t. 

It  said  original  contract  alleged  for  Collier  to  apply  the 
(Is  of  his  yearly  labor  until  he  paid  one-third  of  haid 
wlien  he  was  to  bo  discharged,  was  legal  and  binding 
liawls,  if  the  Jury  believe  i  liat  under  it  Rawls  took  the 
lo.^sibility  of  a  benefit  from  the  embarrassed  condition 
parties,  or  the  better  to  secure  his  younger  mortgages 
figments. 

I  if  the  Jury  believe  from  the  evidence,  that  a  con» 
as  made  in  Albany,  i  •  1842,  between  Collier,  Davis, 
wis,  by  which  Rawls  took  and  accepted  in  full  satis- 
of  Collier's  liability,  $2,000  in  Harrison  Jones*  note, 
tton  to  secure  h,  then  the  said  fi.  fa.  is  satisfied  as  to 

if  Rawls  received  and  accepted  what  ncas  paid  by  pa- 
ull  of  Collier's  liability  on  the  fi.  fa.,  then  the  Fame 
')od  contract  and  executed,  and  this  is  true  whether 
ies  were  insolvent  or  good  and  though  a  less  sum  was 

declarations  and  statements  made  in  ignorance  of 
:al  rights  do  not  bind  him,  and  when  explaine<l,  be-' 
rthless;  and  if  (oilier  wrote  the  letter  and  made 
ment  and  admissions  under  the  apprehension  that 
•act  would  not  protect  hi  in,  then  if  you  believe  the 
has  been  proven,  the  aflmissions  are  explained, 
because  the  Jury  found  against  the  charge  of  the 
substance  as  follows: 

omplainanr  must  prove  the  allegations  in  his  bill  to 
action  of  the  Jury. 

1  order  to  dote  mine  what  was  the  contract  between 
s,  the  Jury  will  look  at  the  evidence  as  to  what  was 
^vhen  it  was  consummated ;  all  previous  offert*.  &c., 
d  in  the  final  contract.  Again,  that  if  the  Jury 
r^rc  was  such  a  contract  as  stated  in  the  bill,  and  it 
r'ial  to  Collier  and  detrimental  to  Rawlj*,  it  u  void 
»f  consideration;  and  further,  that  the  verdict  waft 
e  charge  of  the  Court  respecting  the  credit  to  be 
le  testimony  of  witney'ses  where  th^re  is  a  conflict 
lence. 
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11th.  Because  the  Court  erred  in  refusing  to  charge  the 
following  rtjquest  of  defeiidaiit'rt  coun^<el:  "In  weighing ihc 
credit  t»  which  a  witness  id  entitled,  liis  connec  io'i  with  the 
parties,  his  inter.e>t  in  tlic  sui*,  the  length  of  time  about 
which  he  testifies,  his  manner  of  testifying,  his  hesitatioi^ 
and  equivocH'ion,  the  circumirtanees  of  his  testifying,  and  all 
the  circumstances  are  to  be  taken  into. the  consideration  of 
the  dury." 

l*Jth.^  Because  the  finding  was  against  law,  against  equity^ 
and  againj^t  the  weight  of  evidence. 

Tiie  Court  overruled  the  mot  inn  for  n  new  trial  on  all  the 
grounds  taken,  and  coun.^el  for  defendant  excepted. 

Slaughter  &  Scarborough,  for  plain tifis  in  error. 

Clark  and  Hawkins,  contra. 

Bt/  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Several  of  the  grounds  taken  in  the  Bill  of  Exceptions, 
were  waived  upon  the  ai*gumetit,  and,  therefore,  will  not  bo 
noticed  in  the  decision. 

1.  Was  Jonathan  Davis  a  competent  wit»»ess?    TheMoly- 
neaux  executionMvas  levied   upon  Itnd  and  negroes  as  die 
property  of  George  W.  Collier,  an«l  claimed  by   Jonathan 
Davis.     The  chiim  to  the  negroes  was  finally  withdrawn  by 
him,  but  the  claim  to  the  laud  is  still  pending  and  undi>po.'oed 
of.     A  ju<lgment  in  this  case,  setting  aside  the  execution, 
upon  tiie  g.  ound  that  it  was  sati>fied,  could  be  used  by  Jona- 
than Davis  to  defeat  the  execution  upon  the  claim  trial.  vsA 
ho  would  be  left,  of  course,  to  hold  the  land  in  di.^putc,  con- 
sequently he  is  directly  inter e>ted.     He  would  be  gaiaer  bj 
the  event  of  this  suit.     The  record  in  this  case,   could  be 
used  by  him  in  the  trial  of  the  claim.     By  both  of  thetvsU. 
therefore,  prescribed  by  the  Rules  of  Evidence,  he  is  ex* 
eluded  for  incoraperency  by  reason  of  his  interest. 

2.  Does  a  bond  of  indemiiry,  to  protect  him  from  all  ha* 
bility  of  whatsoever  ki-  d,  restore  him  to  competency? 

It  must  bo  conceded  there  is  a  conflict  of  authority  upon 
this  point,  but  the  weight  of  authority  a^^  well  wl»  the  bettiT 
opinion  ia  against  the  restoration  to  competency  by  thismudf 
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(L'hiro.  Who  docs  not  know  and  understand  that  it 
!i  U)  extinguish  former  or  present  liability  rai her  than 
r  and  look  to  the  bond  of  any  body  for  indemnity  ? 
iliy  in  this  ever  changing  ivorld,  who  can  calculate 
'  rtaiufy  upon  the  future  for  re-imbursement  ?  The  . 
old  adage,  that  a  bird  in  the  hand,  &c.,  applies. 
conclusion,  then,  i^,  that  it  was  error  to  allow  Mr. 

0  testify  in  this  case. 

he  witness,  Jonathan  Davis,  had  been  previously  ex- 

hy  commission  upon  interrogatories.     Counsel  pro- 

)  contradict  his  present  statements  by  his  written  dep- 

Thc  Court  allowed  this  to  be  done,  so  far  as  the 

I)  of  the  witness  had  been  called  to  his  answers  in 

1  rogatories,  but  no  further.     In  this,  we  think  there 
[)r.     7  Ga.  Rep,  467 ;  14  ib.  85 — 185.     It  was  & 

or  favor  to  the  witness  to  call  his  attention  to  any 
)i'  his  previous  examination,  and  he  cannot  complain 
attention  was  turned  to  a  part  only, 
•  Court,  amongst  other  things,  charged  the  Jury 
Ictcrs  of  Collier  and  Davis,  and  the  statements  and- 
tms  of  Collier  to  Hansell  and  others,  were  evidence 
rove  or  disprove  the  contract  set  up  in  the  bill,  and 
IV  believed,  after  carefully  looking  to  all  the  testi- 
tr  the  contract  was  made,  then  the  complainants 
rl(.'d  to  a  verdict.  That  if  the  Jury  believed  ihat 
\^ls  made  with  Collier  the  contract  Fet  up  in  the 
1 1  at  the  same  had  been  performed  by  the  payment 

in  cash  by  Collier,  and  $2,000  in  Jones'  note,  and 
*;i  vment  was  accepted  in  full  satisfaction  and  dis- 

Collier's  undertaking,  the  contract  was  executed 
II  y  roust  so  find.     And  further,  that  if  the  Jury 

I  tliat  the  contract  set  up  was  made  in  Albany,  in 
that   Rawls  accepted  $2,000  in  Jones'  note,  se- 

*<>Ilier  in  full  of  the  execution,  in  that  event  the 
satisfied,  and  that,  notwithstanding  a  less  sum 

mI,  and  whether  the  defendants  in  the  fi.  fa.  were 
insolvent.     That  if  Collier  wrote  the  letter  to 

I I  made  the  admissions  which  he  did,  under  the 

)ri    that  the  contract  would  not  protect  him,  the 

:iro  explained,  provided  the  contract  was  proven. 

^   has  been  three  times  already  before  this  Court. 

'3  ;   S  T.  R.  Cobb's  Rep.,  406,  and  17  Geo.  Rep. 
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48,  and  from  first  to  last,  from  the  bc^rinning  to  the  end. 
the  contract  between  Collier  and  Rawls  has  been  snstaincd 
upon  the  assumption  of  the  insolvency  of  the  execution 
debtors.  It  could  have  been  enforced  upon  no  other  ground. 
Without  this  element,  it  was  a  void  contract,  having  no  c  n- 
aideration  to  support  it.  This  is  the  corner>stonc,  the  fonn- 
dation,  ^^the  fnui'9tll,*'  upon  which  the  original  bill,  with  all 
the  amendments,  rest.  And  now  to  ignore  this  principle  is, 
in  effect,  to  abandon  the  case. 

On  no  occasion  before  this,  has  the  nature  of  the  $2,000 
payment  been  fully  disclosed  by  the  proof.     What  was  the 
real  character  of  that  transaction  ?     Jone?*  bought  of  Davis, 
who  held  at  one  time  the  title  to  all  of  Collier*s  propcrtv. 
negroes  worth  $8,000,  upon  the  whole  of  which  the  lien  of 
Rawls*  judgment  attached.     The  judgment  is  older  rhan  tlu* 
sale  by  Collier  to  Davis.     Rawls  consents,  gratuitom^y.  to 
release  to  Jones,  the  purchaser,  his  lien  upon  this  properly, 
provided  $2,000  of  the  purchase  money  is  paid  over  to  him. 
What  consideration,  I  ask,  was  there  for  this  release  wh^h 
was  not  made  to  Collier,  but  to  Jones  ?     None  can  be  >ttg- 
gested.     And  yet  this  is  relied  on  as  an  extinguishment  (»f 
the  judgment,  a  satisfaction  6f  the  execution  ;  and  the  Jury 
are  instructed  that  they  may  so  find.     It  is  prepo-terouH 
Rawls  did  not  so  understand  ir,  neither  did  CoHi<r.     N<>r 
would  Rawls  be  bound  by  it  if  he  did.     And  it  is  a  pener- 
sion  of  the  transaction  to  attempt  to  give  it  such  a  colori*  g. 
If  it  were  so,  why  did  Rawls  cxprds^s  his  fears  to  a  wit»iC3i> 
at  the  time,  that  he  had  released  his  lien  upon  too  much  of 
Collier's  property  ?     Why  did  Collier  urge  Rawls  to  take tW 
execution  home  with  him  for  the  purpose  of  coercing  pay- 
ment out  of  St.   George  and  Bracewell,  his  co-defcna«titi't 
Whai  was  it  to  him  what  became  of  the  balance,  prprMeJ  \  r 
was  discharged  ?     Why  his  subsequent  offers  to  settle  the  <. 
/a.,  if  it  was  his  understanding  that  he  had  paid  his    part  of 
it  in  full,  and  was  to  be  looked  to  no  further  ? 

The  pretence  is,  that  he  was  released  by  this  payment  nf 
$2,000.  Why  did  it  never  occur  to  him  to  say  8i»,  iiist<«4 
of  showing  by  his  subsequent  conduct  and  declarations^,  tliat 
the  very  contrary  was  true  ? 

But  the  charge  to  the  Jury  is,  that  if  the  contract    vai 
proven,  Collier  was  absolved,  and  that  these  after  admissi 
were  to  be  explained  upon  the  hypothesis,  that  thcr 
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n  ignorance  of  his  rights.  Bat  what  is  there  in  the 
my  to  justify  this  supposition?  Who  knew  better 
oilier  did,  the  object  and  intention  of  that  Albany 
tion  ?  His  after  conduct  is  proof  that  he,  at  least, 
;  so  understand  that  arrangement.     Instead  of  war- 

the  inference  that  his  subsequent  promises  were  made 
ance  of  his  rights,  his  subsequent  promises  demon- 
that  such  was  not  the  intent  and  meaning  of  that 
payment,  and  that  he  knew  it. 

)rbear,  ordinarily,  to  express  any  opinion  upon  tho 
^  notwithstanding  it  is  made  a  point  in  the  bill  of  cx- 
^  when  the  oase  is  sent  back  for  a  rehearing.  But  in 
V  we  feel  that  justice  demands  that  we  should  not 

our  opinion  upon  the  facts. 

manifest  that  these  execution  debtors  were  not  in^ol- 
n  the  original  contract  was  made  between  llawls  and 
trhich,  it  is  conceded,  never  was  executed.  All  that 
d  is  the  substitution  of  another  mode  of  performanci*. 
t  property  of  St.  George  &  Collier,  at  that  timt*,  was 
0,000  at  a  law  valuation,  while  their  aggregate  in> 
ss  amounted  only  to  945,000.  After  the  payment 
iebt  which  Collier  owed,  except  the  balance  due  upon 
neux  execution,  Davis  turned  over  to  Collier  five 
five  or  six  hundred  dollars  and  a  settlement  of  land 
inj.  Collier,  it  is  alleged  in  the  argument,  is  now 
m  3100,000  to  8125,000,  or  upwards.  St.  George 
i  the  whole  of  his  liabilities,  and  left  to  his  widow, 
?ir,  9^0,000,  and  she  being  the  mother  of  the  Col- 
)  3 10,000  of  St.  George's  estate  was  cast,  at  her 
>n  her  son  George  W.  Collier.  These  facts  are 
i  not  denied,  whether  they  appear  in  the  record  or 
.  was  not  read,  and  which  I  have  not  the  time  to 
lad  nothing^ else  to  do,  between  this  and  the  next 
ic  Court.  They  no  doubt  approximate  to  accuracy. 
-i^inal  agreement  was  entered  into  either  by  the 

concealment  of  the  parties  (which  I  disclaim  m- 
hem,)  or  an  honest  mistake  or  misapprehension  as 
Liniarj  condition  of  the  defendants — which  is  most 
^act — would  not  a  Court  of  Equity  relieve  against 
:ract?  And  is  it  just  or  equitable  that  an  honest 
fj  fa\\  of  collection  under  these  circumstances? 
iport  with  honor  or  conscience  to  let  it  go  unpaid,  ^ 
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wh(  n  there  are  so  much  means  that  should  be  applied  to  its 
discharge  ?  Can  the  complainants  invoke  the  aid  of  Chancerj 
to  shield  them  from  its  payment  ? 

I  have  done  mj  duty.  I  leave  it  to  others  to  do  theirs— 
as  I  doubt  not  they  will — as  to  them  may  seem  right  and  pro* 
per.     I  shall  be  content,  let  the  result  be  as  it  may. 


BRADY  V8.  McKEE  &  ROBERTS. 

Certain  carriages  and  harness   were   boug^ht  in  Columbus  of  McKee  &  Bo 
herts.  whether  by  Livingston  or  Brady,  there  is  some  conflict  in  the  testi- 
mony.    Livingston  gave  his  note  in  payment,  with  a  stipulation  Qpoa  its 
fare  that  the  note  of  Dr.  Wardlaw  mignt  he  substituted  for  his,  LtviagslOB's. 
The  decided  weight  of  proof  is,  that  Livingston  made  the  trade,  and  tint  ikt 
vendors  looked  to  him  for  payment.    McKee  &  Roberts  sue  Brady  to  •*- 
hump>it  for  the  purchase  money:  Heid — 1.  That  the  Court  erred  in  reffVMB$ 
to  charge  a^  requested,  that  the  fact  that  the  vendors  took  the  ode  of  Lit- 
ingston  at  the  time  of  the  sale  for  the  purchase  money,  was  prima  fitei*  evt- 
dence  that  the  credit  was  given  to  him  ;  and  in  adding  a  quah'fication  thai 
had  nothing  to  do  with  the  legal  principle  contained  in  the  request,  naaiety  * 
"provided  the  note  was  absolute  upon  its  face,  and   nothing  further  to  he 
done  hy  the  parties  thereto ;  the  only  condition  being  the  stipoUttoo  that 
Living.ston  might  substitute  Dr.  Wardlaw's  oote  for  his.    2., In  ckar^^io^  that 
the  paymetit  by  a  promissory  note  on  ao  insolvent  person  was  no  pa^v*^^ 
at  all,  the  proof  showing  that  the  payment  was  not  by  Brady,  the  d^fea^ai. 
in  Livingston's  note,  but  by  Livingston  in  his  own  note:  H^fd^  That  the 
remedy,  if  there  was  any  against  Brady,  was  to  charge  him  upon  the  fraai 
in  the  transaction,  and  not  upon  the  contract  of  sale. 

Assumpsit,  from  Sumter  county.  Tried  before  Judge  Al- 
LEN,  at  October  Term,  1859. 

The  defendants  in  error,  McKee  k  Roberts,  brouglit  their 
action  of  assumpsit  against  the  plaintiflf  in  error  to  recover 
the  value  of  a  carriage,  and  buggy  and  haraess  wUcli  thej 
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•!('  sold  and  delivered  to  the  latter,  under  the  circum- 
iiil  u))on  the  agreement  indicated  in  the  evidence  in- 
(  by  the  plaiutifT  in  the  Court  below,  and  which  is 

'  S  Mariner  testified,  in  substance,  that  ho  was  in 
'"Viiient  of  plain tifTs,  who  were  engaged  in  the  car- 

iiK.s.M  in  Columbus,  Ga.  ;  he  recollects  that  W.  W. 
"jj,  of  Chattahoochee  county,  and  Wright  Brady,  of 
(ounty,  called  at  plaintiff's  place  of  business  on  or 
.'  14th  day  of  November,  1856  ;  their  business  was 
io  fine  carriages — ^ne  Berlin  coach,  or  rockaway, 
iio-t(»p  buggy,  and  .  harness  for  the  same  ;  Brady 
If' said  carriages  and  harness;  Livingston  had  no 
I  the  trade,  except  to  obtain  the  consent  of  Mn  Ro- 
;ike  a  note,  or  certain  notes,  from  Brady  ;  Brady 

irade,  and  was  to  furnish  Livingston  with  certain 
n  the  sale  (»f  negroes  to  be  handed  to  Roberts;  Liv- 

roduced  Brady  to  Roberts,  and  represented  him 
I'vy  wealthy,  and  responsible  ;  the  credit  was  given 
111  notes,  as  before  stated  ;  Roberts  was  acquainted 

LT^'on's  circumstances,  and  knew  him  not  to  be, 
u>l>erts  requested  the  notes  of  Brady,  and  Brady 
.vy  sh'>uhl  be  forthcoming  within  ten  days  tl^rouga 

;    Brady  took  the  carriages  away. 

trnoy  testified,  that  he  saw  Wright  Brady  in  Col- 

,  on  the  14th  day  of  November,  1856 ;    he  told 

IkmI  bought  a  carriage  and  buggy,   with  harness, 

r  &  Roberrs  for  the  sum  of  $900  ;  Brady  came  to 
thle  at  the  time  stated  and  told  witness  to  send  a 
-cs  and  driver  to  McKee  k  Roberts,  and  put  them 
•ach  and  to  hitch  on  a  new  buggy,  which  was  done; 
!'  horses  and  driver  from  witness,  and  paid  him 
f.(l  drove  them  off;  the  carriage,  buggy  and  har- 

orth  $900;  Brady  got  them  from  McKee  &  Ro- 
len  asked  witness  if  he,  Brady,  did  not  paj  too 
<'iii  ?    witness  replied,  ''he  did  not;**  was  present 

<'rsation  was  going  on  between  Roberts,  one  of 
^fcKee.  &  Roberts,  and  Wright  Brady,  in  March, 
[>avi«i  Young  and  a  Mr.  V\  ijcher  were  present; 

tion  WHS  about  a.  coach  and  harness,  and  a  no- 
ml  harness,  and  WLngfield  Livingston  ;  it  wa^  at 
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McKee  &  Roberts'  office,  in  Columbus,  Georgia ;  Bradyasked 
Roberts  if  the  arrangement  as  made  by  Livingston  would 
Batisfy  him  ?  Roberts  said  it  would ;  this  was  admitted  bj 
both  at  that  time,  and  this  is  all  that  was  admitted. 

Plaintiffs  here  rested  their  case. 

The  defendant  then  introduced  the  following  evideace: 

Jordan  Wilcher  testified,  that  he  was  in  Columbus  about  the 
first  of  April,  1857,  and  present  at  a  conversation  that  took 
place  between  plaintiff  and  defendants  about  a  carriage  and 
buggj  the  defendant  had  got  from  plaintiff;  Dr.  Yoant  yftm 
also  present ;  Mr.  Roberts  said  that  Livingston  had  made  the 
bargain  and  arrangement  with  him  for  the  goods ;  that  Liv- 
ingston was  to  give  plaintiff  his  note  therefor ;  that  Linng- 
8ton  had  said  that  he  had  expected  to  sell  some  negroes  to  a 
man  named  Wardlaw,  and  if  he  did,  he  would  pay  him  in 
Wardlaw's  notes ;  Roberts  said  that  Livingston  had  given 
plaintiffs  his  note  for  the  purchase  money  in  accordance  with 
the  agreement  made  by  Roberts  and  Livingston  ;  no  one  was 
to  endorse  Livingston's  note. 

Roberts  farther  stated  to  the  defendant  that  before  the  d^ 
fendant  selected   the  carriage  and  buggy,  that  defeadant 
asked  him  if  the  arrangement  had  been  made  for  the  carriage 
and  buggy,  and  that  he  said  to  him  that  satisfactory  arrange- 
ments  had  been  made  for  the  purchase  of  the  same.    Robeit< 
also  stated,  that  he  did  not  inform,  or  had  not  informed,  the 
defendant  that  he  had  charged  the  carriage  and  buggy  t  > 
him  at  the  time  ;  Roberts  stated  he  had  charged  the  articles 
to  defendant  with  the  knowledge  of  defendant ;  that  the  di- 
fendant  was  not  present  at  the  time  the  bargain  was  m^d- 
by  Livingston ;  witness  says  he  went  witb  defendant,  and  at 
his  request,  to  see  Roberts,  atid  to  "  witness"  what  Robert.^ 
said  about  the  matter. 

Dr.  Toung  testified,  that  he  was  present  at  the  same  c^^l- 
versation,  and  stated  what  he  heard  Roberts  say,  which  wa? 
the  E%me,  in  substance,  as  the  foregoing,  except  that  he  ga>^ 
a  more  detailed  statement  of  what  was  «aid  by  Roberts.  Bt 
also  stated  he  was  requested  by  Brady  to  witness  the  €onv«T 
sation  with  Roberts.  I 

Thomas  McBride  testified,  that  Livingston  bought  *  hogg^ 
from  plaintiff  in  1854,  and  gave  his  own  note  for  it ;  v 
18S6  Livingston  also  bought  a  fine  rockaway  and  har&es 
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[iff  on  a  credit ;  he  paid  for  the  huggy ;   does  not 

lother  he  paid  for  the  rockaway  or  not ;    Livingston 

a"  ten  uiilcs  from  Columbus,  and  from  plaintiflTs  long 

ince  with  him,  they  must  know  something  of  his  ca- 

McGough  and  George  McQough  testified,  that  they 

lored  Livingston  good  at  one  time,  but  in  1856  and 

considered  him  doubtful ;    were  infohned  that  the 

he  had  belonged  to  his  wife  ;    witnesses  are  dry 

rchants ;  sold  Livingston  what  goods  he  wanted  in 

on  credit,  and  have  continued  to  do  so  up  to  Jan- 

1858:  considered  him  doubtful,  but  they  and  oth- 

jim  goods  on  credit;  they  knew  nothing  to  show 

ad  a  good  credit. 

L.  Booker  testified,  that  he  gave  Livingston  credit  in 
[)art  of  1856  on  his  own  account,  bat  in  the  latter 
(»  year  found  the  property  he  had  belonged  to  his 
after  that  charged  goods  sold  to  his  wife's  trustee ; 
nfjrmation  was  received  from  *  Livingston  himself 
ife's  trustee ;  does  not  know  the  extent  of  his  credit 
)iis  ;  witness  again  commenced  crediting  him  on  his 
•nor  and  individually. 

I  q lies  testified,  that  he  had  known  A.  S.  Mariner 
71  years ;  knew  him  in  the  employ  of  plaintiffs  in 
;')(>,  as  clerk,  salesman,  collector,  &c. ;  that  he  was 
1  with  the  general  character  which  he  bore  in  Col- 
I  Soo  and  '56  for  truth  and  veracity,  and  would 
<nch  knowledge,  believe  him  on  his  oath  in  a  Court 
;  that  said  Mariner  had  absconded  and  run  awi^y 
nbus  in  1856,  between  Christmas  day  and  New 

• 

or  and  Sarah  Frederick  testified  to  the  same  ef- 

I  Terry  testified,  that  Mariner's  character  in  Col- 
SJj6  and  '57  for  truth  and  veracity  was  very  bad ; 

unreliable  man  ;  might  believe  him  under  some 
:»cs,  but  would  not  attach  as  much  importance  to 

t;,o  that  of  a  man  of  unquestionable  veracity. 

rKav  testified,  that  in  the  summer  of  1856  Liv- 
;  indebted  to  Brady  about  $1,000;  that  Brady 
once  insisted  on  having  paid;  that  Livingston 
J 1  propositions  of  payment ;  among  others,  offered 
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to  sell  him  u  ncgn)  man  ;  that  ho  fiaully  proposed  to  UraiJT 
that  lie  IkiiI  a  good  credit  in  C  'luiubus,  Ua.,  and  wuui<l  k; 
him  a  carriage,  as  lie  had  heard  his  wife  eayshe  wai^U-ii  on;; 
a  few  days  after  the  carriage  iranaaction,  Abe,  the  negra 
man,  ran  &*ay  and  cumc  to  Sumter,  aud  th<t  w  n  nUvr. 
Livingston  and  his  father  got  int'i  litigation  about  him  iiml 
Other  negroes.;  witness  knew  Brady  h:id  no  interct  in  AW: 
he  had  an  in  erest  once,  bm  had  sold  some  time  ago. 

John  R.  Worrili  testified,  t  >at  he  Haw  Roberts  in  Culuni' 
bus  in  1857  ;  made  his  acquaintance  ihen,  and  spoko  to  liin 
of  this  case  ;  Roberts  said  that  Livingston  had  come  to  liim  - 
alone  one  morning;  told  him  he  was  owing  Bradj:  ibir 
Brady  wanted  f,  carriage  and  buggy ;  that  ho  wanted  'o  piy 
Brady  what  he  owed  him  ;  that  he  bad  a  negro  man  whu  b^- 
contracted  to  be  sold  to  Dr.  Wurdlaw ;  thai  he  wished  to  get 
the  articles  with  the  understanding  he  should  pay  for  tbtm 
in  Wardlaw's  note ;  to  that  plaintiffs  agreed,  if  Linugsiwi 
would  endorse  Wajdlaw's  note  ;  that  afterwards,  Ii'Ving-tcn 
brought  to  the  shop  Brady  and  his  wife,  who,  af  cr  in4uirjni: 
if  satisfactory  arrangements  had  been  made,  selected  the  arti- 
cles and  took  them  off. 

Wesley  McGrady  testified,  that  he  knew  Livingston  )& 
1855  and  'oG ;  he  then  hud  a  good  credit ;  had  seen  hitn  buv 
goods  in  Columbus  on  credit. 

Defendant  then  put  in  evidence  the  note,  of  nhich  the  fol- 
lowing is  a  copy,  drawn  from  plaintiffs  under  notice  : 

"8900  I 

"Columbus,  Ga.,  14th  Nov.,  185U- 
*'  On  demand,  I  promise  to  pay  McKee  k  Roberts,  or  beanr. 
Nine  Hundred  Dollars,  with  interest.     Witness  my  hand  ani 
seal,  to  be  exchanged  for  note  Dr;  Wardlaw  endorsed. 

(Signed)  "  W.  W.  Ll-yNGSTOX.' 

In  rebuttal,  plaintiffs  the 
A.  Jones,  A.  S.  Rutherford 
J.  Moses  and  some  sixteen 
well  acquainted  with  A.  S. 
readily  believe  him  on  his 
number  of  these,  that  they 
they  would  any  one.  Thej 
that  Mariner  did  not  run 
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where  he  wa*<  going,  and  that  he  afterwards  returned  and  ful- 
filled a  contract  for  work  with  the  plaintiffs,  staying  some 
time  with  them  before  he  returned  homo. 

Hines  Holt  testified,  that  in  March,  1^57,  he  thinks  it  ^as, 
Brady,  Roberts  and  one  or  two  others  Merc  in  lis  office  in 
conversation  about  the  snle  of  a  carriage  and  buggy  ;  Ro- 
bens  ast^erted  that  they  had  been  sold  and  charged  to  Brady, 
and  that  Brady  had  received  them  and  carried  them  away ; 
Brady  asserted  that  they  had  been  sold  to  Livingston,  who 
was  alone  bound  to  pay  for  them  ;  there  was  a  long  discus- 
sion or  wrangle  between  them,  each  standing  to  his  own  posi- 
tion ;  witness  cannot  detail  all  that  each  said. 

H.  T.  Hall  testified,  that  he  had  ha|i  dealings  and  accounts 
for  years  with  plaintifl's,  and  always  fourid  them  correct  in 
their  dealings. 

(Verny  and  Holt  had  before  testified  to  the  same  effect.) 

James  McBride  testified,  that  he  was  trustee  for  Living- 
ston's wife,  witness*  si^^ter,  from  1864  to  1857  ;  all  her  pro- 
perry  was  then  in  him  as  trustee ;  knew  of  no  property  in 
November,  1856,  which  would  have  been  subject  to  his  debts; 
he  was  indebted  at  that  time,  but  cannot  state  the  amount ; 
he  bought  a  buggy  of  plaintiffs  in  1854,  but  bought  it  for  his 
family,  and  it  was  considered  as  part  of  the  trust  proper*y  ; 
witness  gave  the  money,  as  trustee,  to  him  to  pay  plaintiffs 
therefor,  which  he  did,  taking  their  receipt  in  witness'  name 
as  such  trustee. 

The  Jury  found  for  the  plaintiffs. 

Whereupon,  the  defendant  moved  for  a  nqw  trial,  on  the 
following  grounds : 

Ist.  That  the  Jury  found  contrary  to  Law. 

2d.  That  the  Jury  found  contrary  to.  evidence. 

3d.  That  the  Jury  found  contrary  to  the  weight  of  the 
evidence. 

4th  That  the  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  defendant  in  the  words  requested  to-wit:  **  That 
npon  the  sale  of  ptoperty,  the  taking  by  the  vendor  of  a 
promissory  note  of  a  third  person,  made  at  the  time  payable 
to  the  vendor,  is  prima  fade  at  least,  evidence  that  the  cHedit 
was  given  to  that  person.''  And  instead  thereof,  in  charg- 
ing the  words,  with  the  addition :  ^^.provided  that  the  note 
is  absolute  upon  its  face,  and  nothing  further  to  be  done  by 
the  parties  thereto. 
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5th.  Because  the  Court  erred  in  chsrging  the  Jihj  in  thii 
c:i8r  that  payment  by  a  promissory  note  on  an  insolvent  per- 
son \a  no  payment  at  all. 

6th.  Because  the  Court  erred  in  charging  the  Juiy  that  if 
the  Jury  believe,  from  the  evidence,  that  Livingston  ud 
Brady  are  brothers-in*Law ;  that  Liviogston  was  indebted  t 
Brady  $900  or  a  $1,000,  and  that  Livingston  was  infohebU 
or  in  doubtful  pecuniary  circumstances,  and  tkat  Li^ngstos 
and  Brady  went  to  Columbus  in  view  of  Livingston's  bajio^ 
the  carriages  and  harness  from  plaintiffs  for  Brady,  tb&t  Liv- 
ingston went  to  plaintiffs  and  made  a  false  atatement,  aifi 
thereby  obtained  the  property ;  that  the  property  went  into 
Brady's  use  and  possession,  the  fraud  of  Livingston  ritiate^ 
the  sale,  and  Brady  being  the  beneficiary  of  the  fraud,  he  Is 
liable  for  the  value  of  said  goods  so  sold. 

7th.  That  if  the  Jury  believe,  from  the  evideooe,  thit 
Brady  and  Livingston  are  brothers-in-law ;  that  Livings^tcvD 
wa^i  insolvent ;  that  Brady  knew  it,  and  that  Livingston  an*! 
Brady  agreed  that  if  Livingston  would  pay  him  in  carriigeN 
that  in  pur^^unnce  of  said  agreement,  Brady  and  Livingston 
were  in  Columbus  together  when  the  goods  were  bea^ht: 
that  Livingston  went  to  plaintiff's  carriaige  repositorj  ao'l 
told  plaintiff,  Roberts,  that  he  owed  Brady,  and  that  he  an^) 
Brady  had  three  negroes  jointly  in  Chattahoochee  coontTjn 
which  Brady  ('f)  was  interested,  and  were  about  to  sell  them 
to  Dr.  Wardlaw,  and  agreed  to  pay  them  in  Waidlaw*> 
notes;  that  Livingston  then  went  and  broaght  Bndyt^ 
plaintiffs;  that,  Brady  inquired  if  the  arrangement  wtsmade. 
this  is  evidence  from  which  they  may  infer  Brady's  assent  to 
what  Livingston  represented  to  plaintiff,  and,  at  all  events 
that  if  the  Jury  believe  the  above  to  have  been  proven,  Bradj 
is  liable  to  pay  for  the  goods. 

8.  Because  there  was  error  in  this — ^that  after  the  Jury 
had  agreed  upon  a  verdict,  they  returned  a  verdict  as  fi^' 
lows:  ''We,  the  Jury,  find  for  the  plaintiffs  nine  hundni 
dollars,  and  the  plaintiff  deliver  to  defendant  the  note  ^o 
Livingston."  Which  verdict  was  read  by  plaintiffs'  coutfel 
in  open  Court,  and  the  Court  compelled  the  Jnry  to  retir* 
anH  find  for  defendant,  or  plaintiff  with  correction. 

The  Court  overruled  the  motion  on  all  the  grounds,  an<i 
defendant  excepted. 
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le  Cuurt, — Lumpkin,  J.,  delivering  the  opinion. 

is  cubo  rested  upon  the  evidence  alone,  we  should  not 
the  verdict  and  judgment.  But  there  are,  in  our 
it,  errors  in  Law,  in  this  case,  which  ought  to  be  cor- 
(f'ore  a  just  result  can  be  arrived  at. 
ink  the  Court  should  have  given  to  the  Jury  the  in- 
is  asked  for  in  the  first  request,  without  qualifica- 
he  request  was,  that  McKee  and  Roberts  having 
(*  note  of  Livingston  in  payment  of  the  carriages 
(^  .-.s,  it  was  prima  facie  evidence  that  he  gave  credit 
111(1  looked  to  them  for  payment. 
nu%  in  response,  said,  ^^  Yes,  provided  the  note  is 
upon  itH  face,  and  there  is  nothing  further  to  be 
the  parties.'*  Now,  there  is,  it  is  true,  a  stipola^ 
1  the  face  of  the  Livingston  note,  but  what  is  it? 
r  Livingston  should  have  the  privilege  of  subatii 
'.  Wardlaw's  note  in  the  place  of  his.  What  has 
do  with  this?  and  how  does  it  interfere  with  tho 
on  of  Law,  suggested  in  tho  request  ? 
t  charge  given,  as  well  as  the  first  request  refused^ 
h  a  qualification,  i:^  erroneous,  namely,  that  ''pay-t 
promisfiory  note  on  an  insolvent  person,  is  no  pay- 
I/*  Mr.  Brady  did  not  purchase  and  pay  for  the 
ith  Livingston's  note;  on  the  contrary, Livingfton 
c  articles  bought  with  his  own  note,  and  whether 
or  bad,  what  has  Brady  to  do  with  that? 
[  ]i  is,  Brady,  if  liable  at  all,  is  liable  upon  the^ 
fraud,  and  not  upon  the  contract.  To  treat  Liv- 
>ii  tract  as  Brady's  contract,  is  a  total  perversion 
f,  as  well  as  a  misconception  of  the  only  remedy 

c  present  form  of  proceeding,  we  think  it  unne- 
liter  upon  an  examination  of  the  testimony. 


10 
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OHAPPELL,  Trustee,  &c.,  vs.  HAWKINS. 

One,  C,  alleging  himself  to  be  tru^itee  /or  S.  L.  auil  her  itinc  cbtiilreo.  prti- 
tioned  the  Judge  of  the  Superior  Court  and  allegtfd  that  one,  S.  li..  »•  At- 
torney of  that  Court,  had  in  his  handft  the  sum  of  $3,330.  to  wbuhbt.  a« 
trustee,  claimed  title.  The  attorney  answered,  &c.  ITeid^  Thaitbrpeu 
tfon  was  properly  dismissed.  The  applicant,  not  averrlti;;  that  ihe  auuroe) 
bad  ooUecled  or  held  the  money  as  his  agent  or  atiornf*y,  or  l>y  whut  r;.'bi 
be  clftimed  the  money  or  poMession  thereof.  That  the  remedy  wfl« by  Hii 
I  a  Equity. 

Petition  in  Ohancery,  from  Webster  Connty.    Decided  bj 
Judge  Kii>i>0Oy  September  Term,  1859. 

Joseph  Ghappell, .  as  trustee  for  Susan  Lingo  and  btr 
children,  filed  his  petition,  alleging  that  Samuel  Hawkins,  an 
attorney  of  said  Court,  had  in  his  hands  the  sum  of  $3,300, 
irhich  belonged  to  petitioner's  cestui  qui  trusts,  and  praying 
that  said  money  be  paid  over  to  him  accordingly. 

The  defendant  answered  that  in  June,  1859,  the  sum  of 
money  in  question  was  paid  to  him  by  Charles  J.  Hejnold?. 
with  the  understanding  between  Joseph  J.  Chappell  and  Lit* 
tleberry  L.  Causey,  that  said  fund  should  be  disposed  of,  or 
paid  oyer  to  one.  or  the  other  of  said  parties — Ghappell  or 
Causey — ^as  certain  arbitrators  by  them  chosen  shoeld  de- 
termine. The  time  was  set  for  the  arbitration,  but  for  som(* 
cause  the  arbitration  was  abandoned.  The  money  was  pai<i 
on  a  note  held  by  Causey  as  agent  or  attorney  in  fact  W 
Taliaferro  Lingo. 

Counsel  for  defendant,  on  the  hearing,  demurred  and  (A^ 
jected  to  the  said  proceedings ;  and  the  said  demurrer  vn- 
^sustained  by  the  Court,  and  the  cause  ordered  to  be  dismis^i^l- 
Counsel  for  petitioner  excepted  thereto  and  assigned  tbi 
•ame  as  error. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

WoKRrLL  and  Smith^  contra. 


By  the  Court. — ^Lyon,  J.,  delivering  the  oplnioa. 
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application  of*  the  plaintiff  in  error  was  properly  dis- 

hj  the  Court.  '  The  petition  did  not  show  that  thtf 

ant  had  the  money  in  his  handif  as  her  attorney  or  her 

or  by  what  rignt  she  claimed  title  to  the  money  or 

session  thereof. 

le  facts  stated  by  the  defendant  are  true,  as  to  hiB 
—and  it  is  not  denied — and  the  money  does  in  fact 
to  the  plaintiff,  or  she  has  a  bona  fide  claim  or  inter- 
he  same,  her  proper  remedy  is  by  Bill  in  Equity,  in 
II  the  parties  claiming  an  interest  or  title  to  the  fund, 
be  brought  before  the  Court,  so  that  their  respective 
nay  be  adjudicated  and  settled,  and  the  defendant, 
ut  a  stakeholder  protected  by  the  decree. 

2ent  affirmed. 


KARD  r«.  THE  STATE  OF  (JEOROIA. 

int  who  14  complivated  with  others  in  tiiu  commission  of  a  crni>( . 

«.    by  the  arreMing:  officer,  ihat  he  put  hint  iipou  the  pursuit  U$ 

'^ing  a  prenumption  of  his  own  innou«ncc. 

cannot  b«  compeli«cl  to  accuse  himself:  hut  where  this  is  neces 

•    lull  understanding  of  other  statement'i  whivh  he  hns  made,  tht: 

tt  to  be  withdrawn. 

a.H  previously  ajpreed  to  participate  in  a  cnniLS  may  reprnt. 

lot  he  present  at  the  commi:*f<ion  of  an  oflence  to  ronstitiiie  him 


nt    for    Simple  Larceny,  in  Muscogee  Superior 
ied    before  Judge  Worrill,  at  November  Term, 

• 

n  tiff    in  error  was  indicted  and  found  guilty  of 
ceny.      He  moved  for  a  new  trial  on  the  follow- 
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Ist.  Because  the  Court  erred  in  refusing  to  Ulow  oomflel 
for  defendant  to  ask  one  Heggy,  a  witness  who  had  been 
sworn  for  the  State,  and  who  testified  that  he  went  upon  in- 
formation that  negroes  were  in  that  part  of  town  being  sto- 
len, who  gave  him  the  information,  and  at  whose  instaneebe 
went. 

2d.  Because  the  Court  erred  in  refusing  to  allow  covnsel 
for  defendant  to  ask  one  Ephraim  Knowles,  a  witness  who 
had  been  sworn  for  the  State,  and  who  testified  to  the  coii- 
versation  between  Perry,  Axon,  Pinkard  and  Holooni. 
about  carrying  off  some  negroes,  what  he,  said  Knowles^ 
said  himself  at  the  time,  and  all  he  had  to  do  with  thtt 
transaction — the  said  Knowles  refusing  and  the  Court  stat- 
ing to  him  that,  if  the  answer  would  criminate  him,  he  need 
not  answer. 

3.  Because  the  Court  erred  in  refusing  to  charge  the  Joiy 
as  requested  by  the  counsel  for  defendant  in  writine,  that, 
if  the  Jury  believe,  from  the  evidence,  that  Perry  and  Awm 
had  the  negro  woman  in  their  possession  which  had  been 
stolen  from  Brinsfield  by  them,  and  the  defendant  did  agree 
to  carry  off  the  negro,  he  is  not  guilty  of  the  offence  charged 
in  the  indictment,  but  is  guilty  as  accessory  after  the  fsiet. 

4th.  Because  the  Court  erred  in  refusing  to  charge  the 
Jury  as  requested  by  the  counsel  for  defendant  in  writing, 
that,  if  they,  the  Jury,  believe  from  the  evidence  that  Pink- 
.ard,  the  'defendant,  did  agree  with  Perry  and  Axon  to  steal 
the  negro  woman  belonging  to  Brinsfield,  yet,  if  they  be- 
lieve that  Pinckard  abandoned  the  purpose,  and  went  ofFand 
•did  not  participate  *in  the  crime,  then  the  Jury  most  9xii 
the  defendant  not  guilty. 

5th.  Because  the  verdict  of  the  Jury  was  contrary  to  Law, 
cdntrary  to  the  evidence,  contrary  to  the  charge  of  the 
Court,  contrary  to,  and  strongly  and  decidedly  against,  t\k< 
weight  of  the  evidence,  and  without  evidence  to  support  it. 

This  motion  was  refused  by  the  Court,  and  defendant  % 
counsel  excepted. 

Blanford  &  Crawford,  and  B.  F.  Reese,  for  plaintif ' 

an  error 

Wm.  D.  Elam,  contra. 
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• 

express  bo  opinion  m  to  the  refusal  of  the  Court  to 
defendant's  counsel  to  ask  the  witness  Hcggy,  who 
im  the  information  that  there  were  stolen  negroes  in  a 
place  in  town.  If  the  defendant  wished  to  show  that 
iself  put  the  oflScer  on  the  pursuit  of  this  property, 
us  establish  his  innocence,  or  want  of  participation  in 
?enyy  it  was  competent,  unquestional>ly,  to  interrogate 
that  point. 

he  Court  was  right  in  protecting  Knowles  from  being 

led,  contrary  to  the  Common  Law  as  well  as  the  Con- 

fi  of  the  country,  from  accusing  himself.     But  then 

irt  should  have  ruled  out  the  whole  of  the  conversa- 

which  the  witness  participated. 

is  certainly  true,  that  if  the  defendant  had  no  parti - 

in  the  theft  until  after  the  negroes  were  stolen,  he 

accessory  after  the  fact  only.     If,  however,  the  fel- 

concooted  between  the  parties  previously,  he  would, 

case,  be  a  principal.     One  need  not  be  present  when 

IS  committed  to  constitute  him  a  principal. 

^  think  the  fourth  charge  should  have  been  given. — 

^  as  well  as  the  Gospel  allows  a  place  of  repentance. 

twithstanding  the  accused  may  at  one  time  agreed 

'Dgsged  in  this  crime,  yet,  if  he  afterwards  changed 

and  abandoned  that  intention,,  he  is  not  guilty. 

re  was  proof  in  the  case  to  warrant  a  charge  to  that 
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Iro  Sb«rifr  permit  a  negro,  he  has  in  posaessioa  ucder  levy,  logoatUrge. 
hriJ  i»iich  negro  encapen,  the  SbertfT  cannot  re-imburse  himself  for  the  cost't 
and  exfNMities  of  recaption  out  of  the  proueeda  of  the  tale. 

Rule  figainst  Sheriff,  from  Lee  Count j.  Decided  bj  Judge 
pKRKtNs,  March  Term,  1860. 

James  W.  Wilkinson^  being  the  plaintiff  in  a^./a.  against 
James  W.  Cross  for  the  principal  sum  of  $285.86,  moYed  » 
Rule  ugainst  William  C.  Gill,  Sheriff  of  said  county,  calling 
on  him  to  shew  cau^e  why  he  should  not  pay  over  on  said  f* 
fa.  the  sum  of  $180.00,  being  a  balance  in  his  hands  after 
satisfying  other  ^.  /aa.  which  brought  the  fund  in  Court. 

,  In  reply  to  the  Rule,  the  Sheriff  answered :  That  thert 
was  a  balance  in  his  hands,  as  stated  in  the  Rule,  raited 
from  the  sale  of  defendant,  Cross',  negro  woman,  Rheaa: 
thnt  at  the  time  he  received  said  negrg,  tne  jail  of  the  ooontv 
was  insecure  and  unsafe,  and  was  not  sufficiesft  toaafei^keep 
said  negro,  and  that  it  continued  in  that  condition;  mi  the 
weather  was  extremely  cold,  and  he  took  aaid  negro  to  his 
home  and-  kept  her  there,  as  he  thought  humanity  required. 
Whilst  the  negro  was  thus  situated,  said  Wilkinson  nUoed 
an  attachment  in  his  favor  asainst  said  Cross  in  his  bands. 
which  he  also  levied  on  saia  slave;  that  both  before  aad 
after  the  levy,  the  said  Wilkinson  well  knew  the  manner  in 
which  the  slave  was  kept,  and  consented  thereto;  that  after- 
wards the  woman  was  stolen  from  his  possession,  and  that  he 
was  subjected  to  great  trouble,  expense  and  loss  of  time  in 
going  to  various  places  in  this  State  and  in  Alabama,  to  find 
and  retake  her,  which  he  did,  and  thereafter  brought  lier  to 
sale,   ns  stated.     He  states,  the  expense  of  ber  recaptioTi 
amounted  to  the  said  balance  in  his  hands,  and  claima  xh 
right  to  apply  the  same  to  his  own  reimbursement. 

He  further  answered,  that  there  was  an  older  JE.  feu  ooo- 
trolled  by  himself,  to  which  he  had  the  right  to  apply  tht* 
balance  of  the  fund  on  hand. 

After  argument  of  counsel,  the  Court  ordered  the  Rule  to 
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(Ic  absolute,  and  counsel  for  the  plaintiff  in  error  ex- 

Kixs,  for  plaintiff  in  error. 
REN  k  Floyd,  contra. 

«  Court — Lyon,  J.,  delivering  the  opinion* 

grce  with  the  (*ourt  below,  that  there  was  not  the 

reason  for  alIo\ying  the  Sheriff  to  retain  the  balance 

us  hand^,  after  payment  of  executions  from  the  sale 

logroes,  for    the  reimbursement  of  himself  for  his 

d  expenses  of  himself  and  his  company  in  following 

retaking  the  negro  that  had  escaped  from  his  cus> 

t   was  the  duty  of  the  Sheriff,  after  he  had  levied, 

ire  the  ncsro  as  to  prevent  her  escape.     If  the  jail 

?ure,  he  should  have  adopted  some  other  security  ; 

rm  it  ting  her  to  go  at  large,  he  took  the  risk  of  her 

nrl  the  losses  arising  therefrom  must  be  borne  by 

t  as  he  sets  up  in  his  answers,  that  he  has  in  his 

execution  of  an  older  or  prior  lien  to  that  of  Wil- 

tttachment  lien,  we,  in  affirming  the  Judgment, 

t  part  of  his  answer  to  be  inquired  of  by  the  Court, 

sliall  appear  that  ihefi,  fa.  the  Sheriff  claims  to 

Ckeatem  ^  Co.  vs.  James  Tf .  Cross^  is  a  subsist- 

inpnid  one  of  prior  lien  to  that  of  the  attachment 

James  W.  Wilkinson,  that  in  such  case  the  Court 

I    the  amount  due,  or  such  execution  be  first  paid 

f  and  in  the  Sheriff's  hands,  and  the  balance|  if 

attachment. 


t  affirmed. 
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HULL  v$.  TOMMY. 

The  damages  rendered  for  a  frivolou*  Hppea).  hrlJ  to  be  exoe!<iiive  uodtribe 
circumstances  oi  this  case. 

Assumpsit,  in  Muscogee  Superior  Court.  Decision  by 
Judge  WoBRiLL,  at  November  Term,  1859. 

• 

Tommy  sued  Hull  on  a  promissory  note  for$3,800«to 
which  suit  Hull  entered  an  appearance  and  informed  his 
counsel  of  his  defence  to  said  action. 

At  the  Common  Law  trial,  plaintiff  had  a  verdict  for  the 
amount  of  the  note  with  interest  and  cost.  Hull  appealed 
and  the  cause  coming  up  for  trial,  no  counsel  appearc«i  or 
was  present,  for  Hull,  and  counsel  for  plaintiff  submitted  his 
note  to  the  Jury,  and  claimed  damages  for  a  frivoloa^  appeal. 
The  Jury,  under  the  charge  of  the  Court,  found  for  the 
plaintiff  the  sum  of  $3,300,  principal  with  interest  and  cost, 
and  twenty  per  cent,  on  the  principal  sum  as  damages  for  n 
frivolous  appeal. 

Defendant,  afterwards  and  during  the  same  term  of  the 
Court,  moved  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  grounds  that  he  had  employed  counsel  who  were  ab 
sent  at  the  time  the  case  was  called  on  the  appeal,  bat  which 
absence  was  without  his  consent  or  fault ;  that  he  had  in- 
formed his  counsel  of  his  defence,  and  relied  entirely  apoa 
them  to  conduct  it,  and  to  attend  to  the  case;  and,  further, 
that  plaintiff  had  found  no  special  damage  sustained  by  rea- 
son of  said  appeal,  &c. 

B.  J.  Moses,  of  the  firm  of  Moses  k  Lawes,  made  affi- 
davit that  his  firm  had  been  employed  by  Mr.  Hull  to  appear 
and  defend  said  action;  that  they  were  advised  of  Mr.  HulV;^ 
defence  and  thought  it  good,  to  the  extent  of  two  or  thret- 
hundred  dollars.     Dont  remember  how  or  under  what  cir- 
cumstances the  verdict  at  Common  Law  was  rendered ;  ad 
vised  an  appeal.     If  present  when  the  case  was  called  on 
the  appeal,  did  not  hear  it.     Was  probably  absent,  as  it  i« 
impossible  for  an  Attorney  during  the  five  or  six  weeks  that 
the  Court  usually  sits  in  Muscogee  county,  to  be  present  a]i 
the  time,  without  a  great  neglect  and  sacrifice  of  other  bfu^i^ 
ness  and  interests. 
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Court,  after  argQinent,  refused  ^e  motion  to  open. 
t  aside  the  verdict  and  Judgment,  and  counsel  for  de- 
t  excepted. 

.  Moses,  for  the  plaintiff  in  error. 

\  Newton,  ctmtra. 


le  Court, — Stephens,  J.,  delivering  the  opinion. 

appellant  was  absent,  and  his  counsel  was  absent, 
3  case  was  tried,  though  generally  present  during  the 
ing  of  the  Court  in  that  county.  It  is  not  the  case 
'tj  in  Court  refusing  to  prosecute  his  appeal,  or  by 
ing  it  exposing  its  frivolousness.  The  most  the  Jury 
IS,  that  he  had  failed  to  prosecute  it.  The  failure 
ive  been  caused  by  accident  or  even  by  distressing 
calamity,  or  by  forgetfulness,  or  by  negligence,  ana 
consciousness  of  having  no  defence.  The  case  did 
ess  itself  to  the  Jury  as  calling  for  punitory  dam- 
1  the  actual  damage  resulting  from  the  delay  of  a 
rm  could  not  have  been  any  approximation  to  the 
ent.,  which  the  Jury  found.  They  went  almost  to 
fiest  limit  of  the  Law  for  the  most  aggravated  case, 
io  especial  damage  was  shown;  the  interest  on  the 
all  the  while  accumulating,  and  the  delay  had  been 
lonths.  Under  these  circumstances,  we  think,  the 
twarded  were  excessive. 

nt  reversed. 
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GRACE,  et.  ah,  m.  ROWBLL,  et.  aL 


rr 


When  a  decree  i»  rendered  on  a  bill  filed  by  two  complainaata,  one  of  whom 
I  was  dead  at  and  before  the  filing  of  that  bill  or  rendition  of  the  decree,  thti 
fact  onljr  vacates  the  decree  as  to  the  deceased  complaiimt. 

J 

In  Equity,  from  Baker  Superior  Court.     Deeum  by 
Judge  Allen,  at  Norember  Term,  1859. 

Willouffhby  W.  Grace,  exeeutor  of  William  Neves,  deoess- 
ed,  and  Kobert  W.  Wiley,  administrator  de  bania  mm  of 
James  C.  Neves,  deceased,  filed  their  bill  of  serrioe,  aUegmg 
that  heretofore,  a  Bill  in  Equity  had  been  filed  in  the  nuae 
of  William  Neves  and  James  C.  Neves,  to  the  April  Tenn. 
1853,  of  Baker  Superior  Court,  against  William  Scott  and 
Thomas  Beall,  administrators   of  William  F.   Scott,  and 
George  W.  and  Lawrence  G.  Bowell,  executors  of  Rkhard 
Rowell,  charging  them  with  having  taken  possesdon  of  the 
whole  estate  of  John  Neves  and  Catharine  Nevea,  of  which 
estate  said  William  and  James  C.  Neves  claimed  one  undi- 
vided half,  &c. ;  and  the  praver  of  which  bill  was  for  discov- 
ery, relief,  and  ne  exeat.     That  said  bill  having  been  sanc- 
tioned, the  defendants  therein  filed  a  demurrer  thereto,  at 
April  Term,  1853,  on  certain  grounds  specified,  and  th^tthe 
Court  sustained  the  demurrer  and  dismissed  said  biU.    It  is 
charged  that  the  decree  of  the  Court  sustaining  the  demurrer 
and  dismissing  said  bill  was  nuU  and  void :  for  that,  at  the 
time  said  bill  was  filed,  and  before,  to-wit,  in  the  year  1857, 
the  said  James  C.  Neves,  one  of  the  complainants,  had  de^ 
parted  this  life,  intestate,  leaving  a  widow ;  and  that  at  the 
time  of  filing  said  bill  in  his  name,  and  of  diwttiflmiig  aaid 
bill,  and  during  all  the  time  said  proceedings  were  pendiiigi* 
said  intestate  was  dead,  and  there  was  no  repreaentstiTe  cfi 
his  estate,  complainants  asked  that  the  decree  had  on  said 
demurrer  may  oe  reviewed  and  reversed. 

To  this  bill  of  review  the  defendants  demurred  at  the  Msj 
Term,  1855,  of  Baker  Superior  Court,  Judge  P^kina 
siding,  on  two  grounds  : 

1.  That  there  was  no  error  of  law  in  the  aaid 
shown  by  said  bill. 

2.  Nor  any  such  new  matter  of  which  the  complainaiits 
in  the  bill  could  not  have  noticed  at  the  time  of  decree* 
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lemurrerby  agreement  was  transferred  and  plead 

udge  Perkins  at  the  June  Term  of  Dougherty  bupe- 

rt,  when  after  argument  had,  the  Judge  pronounced 

Hing  judgment  on  the  demurrer. 

mpon  it  is  considered,  ordered  and  adjudged  and  de* 

the  Court  that  said  demurrer  be  overruledi  and 

bill  be  sustainedt  on  the  ground  that  the  decree 

be  reviewed,  having  been  rendered;  and  the  bill  on 

was  founded  having  been  filed,  while  James  C. 

le  of  the  pretended  complainants,  was  dead,  without 

sentation.    The  Court,  deeming  this  cround  insuf* 

dispose  of  the  demurrer,  makes  no  decision  upon 

point  raised  in  the  cause;  and  it  is  further  ordered 

idants  plead,  answer  or  demur,  not  demurring 

or  before  the  first  day  of  the  next  term  of  Baker 

:ourt*" 

lier  steps  were  taken  by  either  party  affecting  the 
il  the  November  Term,  1859,  of  Baker  Superior 
^hen  the  cause  came  up  for  hearing,  and  counsel 
ints  aduutted  the  facts  charged  in  the  bill,  that 
^keves,  one  of  the  complainants  in  the  originiil  bill 
it  the  filing  thereof,  and  at  the  rendition  of  the 
ein.  Whereupon  counsel  for  complainfuit  in  1^ 
ew  moved  the  Court: 

1  bill  of  review  be  sustained,  and  that  said  decree 
:hc  original  bill  on  demurrer  be  reversed,  annulled 
le  as  null  and  void  ;  and  that  said  oriffinal  bill  be 
on  the  docket ;  and  that  said  origmaT  bill  be,  on 
solicitor  for  complainants,  and  hereby  is  dismiss- 
prejudice,  and  that  complainant  here  be  re-instar 
it  ted  to  all  their  rights  lost  by  said  decree  on 
said  original  bill  as  full  and  ^ectually  as  if  no 
and  proceedings  had  even  been  read. 
t,  on  hearing,  refused  the  motion,  holding  that 
iras  valid  and  binding  upon  the  said  c^mplamaaty 
OS,  but  was  void  and  may  be  aet  aside  as  to 
L'vee. 

usal  of  the  Court  to  grant  the  motion  so  made^ 
oinpUiinaata  esio^pted, 

tENNiKG,  for  plaintiff  in  error. 
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Bjf  the  Court. — Lyon,  J.,  deKvering  the  opinion. 

Were  the  complainants  entitled  to  the  motion  to  the  extent 
made  in  the  Court  below?     We  hold  that  they  were  not.   If 
the  demurrer  to  the  bill  of  review  had  been  overruled,  on  the 
ground  taken  therein,  that  there  was  no  error  in  law  ia  the 
decree,  then  the  complainants  would,  unquestionably,  have 
been  entitled  to  their  motion ;  for  it  is  a  well  settled  role  of 
eq[uity  practice,  that  ''  when  a  bill  is  filed  to  review  a  decree 
for  error  in  law,  apparent  on  its  face,  and  a  demurrer  to 
such  bill  presents  an  issue  of  law  only  for  the  judgment  tf 
the  Court,  if  the  demurrer  be  overruled  the  effect  is,  to  set 
aside  and  open  the  decree" — Qvsrry  v».  Perrymof^  12A 
G-eo.  Bep.^p  ISiCanet/  vs.  Gilee^  10th  &eo.  Btp^jpH.— 
The  demurrer  was  neither  sustained  or  overruled  upoe  that 
ground  by  the  judgment  of  the  Court  on  the  demurrer,  hut 
the  Court  overruled  the  demurrer,  only,  on  the  fact  contain- 
ed in  the  bill — ^that  is,  the  death  of  James  G.  Neves,  and 
expressly  declined  to  pass  on  the  other  grounds  as  to  the 
error  of  law ;  in  such  case,  that  is  the  judgment  of  tilie  Gomt 
overruling  the  demurrer  on  matter  of  facts  eontained  in  the 
bill  of  review,  and  on  which  the  equity  of  the  bill  reala,  doa 
not  reverse  and  vacate  the  original  decree. — Ghurry  V9.  Per- 
ryman,  12th  Q^eo.  Rep.^  p  14. 

The  complainants  did  not  put  their  right,  to  have  this  mo- 
tion allowed  by  the  Court,  on  the  ground,  that  there  was 
error  of  law  apparent  on  the  face  of  the  decree,  tlist  que^ 
tion  was  not  made  or  considered  by  the  Court  below,  nov 
argued  before  us.   But  the  right  to  nave  the  motion  granted, 
was  put  entirely  upon  the  admitted  fact,   that  Jsiiies  C. 
Neves,  one  of  the  complainants  in  the  original  bill,  mns  dead, 
at  and  before  the  filing  of  that  bill,  and  his  name  xfm  vnaa* 
thorizedly  in  that  bill.      So  understanding  tile  mdftion,  t&l 
well  as  the  decision  of  the  Court  below,  so  we  deeide  in  thif ' 
case,  leaving  the  other  question,  made  by  the  bill,  thmt  tbcstj 
was  error  of  law  in  the  decree,  as  the  judgment  on  detBvrrer 
did,  an  open  question,  to  be  followed  up  by  the  p«rtie»d 
not,  as  they  may  think  proper ;  not  that  we  desire  to  arotd 
it,  but  because  it  has  not  been  made,  argued  or  panned  vpN 
by  the  Court  below. 

1.  Then  what  is  the  effect  upon  the  decree  on  tlie  denni 
rer  to  the  original  bill  complained  5f,  of  the  fact,  tiaftt  at  an 
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he  filing  of  the  bill,  James  C.  Neves  was  dead  ?    We 

\at  the  effect  is  only  to  vacate  the  decree  as  to  James 

Sf  and  not  as  to  William  Neves.    Why  should  it  have 

or  effect  ?     William  Neves  brought  the  bill ;  he  had 

in  Court ;  he  lost  none  of  his  rights  by  reason  of  the 

his  co-complainant.     If  the  demurrer  should  be  set 

to  him,  the  effect  will  be  to  give  him  another  day  in 

)  have  the  same  matter  re-adjudicated ;  it  would  be 

him  to  take  advantage  of  his  own  wrong,  to  the 

'  of  the  defendant,     it  was  not  necessary,  that  is, 

t  indispensable,  that  James  C.  Neves,  or  his  repre- 

should  be  joined  with  him  in  the  suit. 

>e  of  Fedlie  vs.  Dill,  8d  Kelly,  p  104,  was  relied 

adjudication  of  this  point.     We  do  not  think  it  is, 

)u]d  enforce  it  in  this  case  as  well  as  all  others  to 

applies;  for  a  decision  of  this  Court  once  made 

)  Y  opinion  stand  and  be  enforced,  though  I  do  not 

preamble  of  that  case  should  be  extended  beyond 

That  was  a  judgment  at  law  against  defendants 

brovght  into  Court ;  they  did  not  voluntarily  come 

ror  was  the  act  of  the  plaintiff,  not  theirs.     Here, 

!s  the  act  of  the  party  who  seeks  to  take  advantage 

8  is  a  proceeding  in  Equity  where  the  Courts  are 

led  by  the  strict  rules  of  Law,  but  will  grant  relief 

to  principles  of  right,  without  regard  to  the  strict 

rm.     If  the  decree  had  been  in  favor  of  complain- 

e  taken  a  benefit  by  it,  on  a  motion  to  set  aside 

egularity,  the  Court  would  have  allowed  him  to 

ri(i  where  he  seeks  to  avoid  it  on  that  account,  the 

do  no  more.    To  that  extent  the  Court  below  was 

trrant  the  motion,  and  that  was  as  much  as  he  was 

have.     Such  is  the  effect  of  the  decision. — New- 

jw^  57th  i2.,  f  578,  and  that  was  a  proceeding  at 


t   affirmed. 
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MORGAN  vs.  ELY,  et  al 

The  penilty  imposed  by  our  Statute  for  arresting  a  debtor,  after  he  has  bees 
discharged  from  imprisoameiit  under  oar  Iaw«  io  favor  of  iosolTeiit  debton, 
appltes  only  to  arrests  under  process  from  this  Slate,  and  Dol  lo  arrests  «■> 
der  process  from  another  State,  and  within  another  State. 

Debt  in  Quitman  Superior  Court.  Decision  by  Judge 
Perkins,  at  December  Term,  1859. 

Morsan  sued  Algernon  S.  and  Howell  T.  Ely,  for  caasing 
him  to  06  arrested  on  a  Bail  process  after  he  had  taken  the 
insolvent  debtor's  oath,  they  having  had  notice  of  his  appU* 
cation  to  take  said  oath,  and  their  debt  being  in  existence  st 
that  time. 

On  the  trial,  plaintiff  showed,  by  an  exemplification  of 
the  record,  that,  having  been  arrested  on  a  ea.  to.,  he  had 
applied  to  the  Inferior  Court  of  Randolph  connty,  to  be  al- 
lowed  to  take  the  benefit  of  the  insolvent  debtor *8  Act,  of 
which  application  he  noikified  A.  S.  Ely  &  Co.;  and  that,  st 
July  Term,  1857,  he  was  permitted  by  said  Court  to  take  the 
oath  prescribed  by  that  Act.     Plaintiff  then  introduced  a 
copy  of  a  Bail  Writ,  in  favor  of  A.  S.  Ely  &  .Co.,  against 
him,  issued  at  Eufaula,  Alabama,  January  19,  1858,  by  one 
Jack  Hardeman,  J.  P.,  founded  on  an  affidavit  made  by  H. 
T.  Ely,  one  of  said  firm,  a  copy  of  which  affidavit  was  also 
introduced  in  evidence.     The  testimony  of  Jack  Hardeman. 
taken  by  commission,  was  then  read.  -  He  proved  the  making 
of  the  Bail  affidavit  by  H.  T.  Ely,  and  the  issuing  of  the 
Bail  Writ,  and  its  delivery,  by  said  Ely,  to  Thomas  B*bi»- 
son,  a  deputy  Sheriff.     He  also  testified,  that  afkor  the  Bnl 
Writ  was  issued,  an  arrangement  was  made,  by  wl 
debt  claimed  by  Ely  from  Morgan,  was  settled.  *^  He  sayv 
was  a  Justice  of  the  Peace  when  he  ii»8ued  the  Writ 
ized  to  take  cognizance  of  such  matters  by  tlie  Lawv  itff 
Alabama. 

Plaintiff  then  read  the  evidence  of  Thomas  Rd 
He  says  he  arrested  plaintiff  on  the  19th  of  January, 
by  virtue  of  the  Bail  Writ  in  favor  of  A.  S.  Elrifc 
The  arrest  was  made  at  Eufaula,  Alabama ;  H.  T.  uy  beia^ 
present  and  instructing  him  to  make  the  arrest.     He  was  nor 
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ed  with  A.  S.  Ely,  and  does  not  know  where  he  was 
!  arrest  was  made.  He  fhrther  says  that  the  matter 
ed. 

^stimony  of  James  H.  Weaver,  Secretary  of  State 
tate  of  Alabama,  was  then  read.  He  stated  that 
rdeman  was  a  Justice  of  the  Peace  of  that  State, 
missioned  on  the  19th  day  of  January,  1858,  and 
I  certified  copy  of  his  commission. 
F  then  introduced  H.  T.  Ely,  one  of  the  defend- 
proved  by  him  that  defendants  had  notice  of  plain- 
cation  to  take  the  insolvent  debtor's  oath  in  Ran- 
erior  Court,  and  that  their  debt  against  plaintiff, 
3h  they  caused  his  arrest,  was  in  'existence  and 
them  at  the  time  he  took  said  oath,  and  had  been 
them  all  the  time.  He  further  testified,  that  plain- 
I  in  Randolph  county  at  the  time  he  took  the  oath, 
ued  to  reside  there  until  he  was  cut  off  into  Quit- 
jr,  where  he  now  resides. 

lintiff  closed,  and  the  Court,  on  motion  of  (fefend- 
sel,  passed  an  order  non-suiting  the  case.  This 
now  assigned  as  error. 

IS  &  Douglass,  for  plaintiff  in  error. 

>RRrLL,  contra. 


/itrt. — Stephens,  J.,  delivering  the  opinion. 

no  hesitation  in  holding  that  the  penalty  imposed 
ite  for  arresting  a  debtor  after  he  has  been  dis- 
Q  imprisonment  under  our  law  for  the  relief  of 
btors,  applies  only  to  arrests  under  process  of 
nd  not  to  arrests  within  another  State,  under 
•from.  There  was  no  intention  to  interfere  with 
ctions  in  their  mc^nner  of  enforcing  the  payment 
;  the  object  was  to  regulate  and  restrain  the 
the  creditor  within  this  State. 

nfiirmed. 
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Btthune  vs.  Dougherty- 

« 

BETHUNE  vs.  DOUGHERTt. 

1.  Wherv  a  Bill-holder  ttues  the  assignee  of  a  Bank  upoo  iu  notes,  aad  io 
plea  of  non  est  factum  i«  filed,  the  plaiatifl*  oeed  not  prove  the  ezecutioa  of 
the  BilU. 

2.  The  Chattahoochee  Railroad  Ac  Banking  Company  made  an  astignmeai,  it 
1841,  to  Van  Leonard,  W.  P.  Yonge.  and  John  Betliune,  of  its  eflfecis,  to 
collect  and  pay  its  delus.  There  is  no  evidencts  that  Van  Leonard  vnf 
accepted  the  trust.  There  is  proof  that  the  other  two  did.  la  Deeeoibsr. 
1S^3,  the  I  egislature  passed  an  Act,  in  which  it  is  recited  that  aa  assi^ 
inent  had  been  made  by  »aid  Railroad  dc  Banking  Company,  to  John  Betb- 
une,  and  coniirming  and  making  valid  said  assignment  for  all  |>ttrpo8e», 
lioth  in  LaM'  and  Equity  ;  and  declaring  that  said  assignee  RUghtaue  andbe 
sued  in  his  said  character  of  assignee  for  any  demand  due  to  and  from  sai^ 
Banking  institution.  Held^  That  said  Act  i^  Constitutional  and  valid,  tai 
that  the  subsequent  renunciation  by  John  Bethune,  in  December,  ]S44,9f 
this  legislative  ratification  of  his  appointment  by  the  Bank,  does  not  di^* 
charge  him  from  liability. 

3.  Where  a  Common  Law  remedy  is  given  to  enforce  an  equitable  hglit,to 
wfaicli  the  Statute  of  Luniiaiions  cannot  be  pleaded,  it  cannot  be  pleaded  to 
the  proceeding  at  Law. 

Assumpsit,  in  Muscogee  Superior  Court.     Tried  before 
Judge  WoRRiLL,  at  November  Term,  1869. 

This  was  an  action  of  Assumpsit  by  William  Dougherty, 
as  the  owner  and  holder  of  the  bills  of  the  Chattahoochee 
Railroad  &  Banking  Company,  against  John  Bethune,  wkocn 
the  plaintiff  alleged  to  be  the  assignee  of  said  Bank,  and 
liable  as  such  assignee,  to  be  sued  by  the  bill-holders,  ui^dcT 
the  provisions  of  the  Act  of  1848. 

Similar  actions  by  the  same  plaintiff,  against  the  samie  de- 
fendants, had  been  brought  and  tried,  and  the  judgments  m 
which  had  been  brought  to  this  Court  upon  writs  of  error. 
The  decisions  pronounced  by  this  Court,  in  those  caaea^  will 
be  found  in  7th   Geo,  Rep.  p  90,  and  in  2l8t  Creo.  ^ 
257,  to  which  the  professional  reader  is  referred  for 
full  statement  of  the  facts  of  this  case. 

The  defendant  pleaded,  amongst  other  things,  the 
issue,  Statute  of  Limitations,  and  Non-acceptance 
appointment  of  assignee  or  receiver,  made  by  the 
ture  by  Act  of  1843. 

The  only  additional  fact  aa  evidence  on  the  trial  iie   f&is 
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CISC,  was  the  introduction,  in  evidence,  by  plaintiff,  of  an 
answer  made  bj  defendant  to  the  Bill  in  Cnancerj,  in  which 
he  admitted  that  he  had,  under  the  appointment  of  assignee 
made  by  the  deed  of  assignment  made  by  the  Bank,  in  IMl, 
with  Wm.  P.  Tonge,  executed  a  deed  conveying  &  certain 
houtsc  and  lot  in  the  city  of  Columbus,  belonging  to  said 
Bank,  but  that  Yonge  received  the  proceeds  of  sale. 

Upon  the  trial,  plaintiff  offered  to  read  in  evidence  the 
ImIIs  of  the  Bunk,  the  foundation  of  his  action,  amounting  to 
?H/J45  00.  Defendant;  objected  to  these  bills  being  received 
or  reatl  as  evidence,  until  their  execution  was  proved.  The 
Court  overruled  the  objection,  and  allowed  the  bills  to  go  to 
tho  Jury,  without  proof  of  their  execution.  To  this  decision 
♦iefeodant  excepted. 

Plaintiff  then  read  the  answer  of  the  defendant  to  the 
Bill  in  Chancery,  above  referred  to.  He  further  read,  in 
evidence,  the  deed  of  assignment  made  by  the  Bank,  convey- 
ing to  Van  Leonard  and  William  P.  Yonge,  certain  property 
therein  described,  and  constituting  and  nominating  them  the 
assignees  of  said  Bank.     This  did  bear  date,  July  1841. 

Defendant  read  to  the  Jury  his  letter  to  Governor  Craw-» 
ford,  dated  December  12,  1844,  declining  and  refusing  to  act       -^ 
ander,  or  accept  the  appointment  of  assignee  of  said  Bank, 
made  by  Act  of  the  Genefal  Assembly,  December,  1843,  and 
wt.ich  letter  will  be  found  in  21  of  O-eorgia  RepdrtM. 

Defendant  then  read  the  judgment  of  forfeiture  against 
said  Bank,  rendered  June  13,  1848,  in  the  SuperW  Court  of 
Muscogee  county.    •  / 

The  testimony  being  closed,  counsel  for  defendant  re- 
quested the  Court  to  charj^e  the  Jury  as  follows,  to-wit : 

1st.  That  if  Bethune  never  accepted  the  appointment  of  • 
assignee,  under  the  Act  of  1848,  then  the  plaintiff  could  not 
recover  ' 

2d.  That  if  Bethune  and  Yonge  accepted  the  trusts,  under 
the  deed  executed  by  the  Bank,  in  1841,  then  plaintiff  can 
not  recover. 

3d.  That  if  niore  than  six  years  elapsed  from  the  forfei- 
ture of  the  Charter  of  the  Bank  to  the  commencement  of 
this  suit,  then  the  plaintiff's  cause  is  barred  by  the  Statute 
of  Limitations.  A  similar  request  was  made  to  charge  as  to 
Mie  lapse  of  four  years. 

The  Court  refused  to  charge  as  requested  by  defendant, 
60 
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1^  chafg^d  the  Jury  that  if  the  Chattahoochee  Railroad  k 
Bankii)^  Company  exeouted  the  deed  of  assignment,  read  iu 
evidence,  to  Leonard,  Yonge,  and  Bethune,  and  Yonge  and 
Bothune  accepted  the  trust  therein  created,  then  it  was  com- 
petent and  within  the  power  of  the  Legislature  to  pa$s  m 
Ajct  authorizing  the  plaintiff,  or  other  creditors  of  the  Baok, 
to  sue  Bethune  alone,  and  that  it  was  not  necessary,  to  en** 
ble  plaintiff  to  recover,  to  show  that  Bethune  accepted  un- 
der the  Act  of  1843,  provided  he  accepted  under  the  deed 
of  assignment  executed  by  the  Bank ;  and  if  Bethune  and 
Yonge  accepted  under  said  deed,  then  plaintiff  could  recover 
against  Bethune  in  this  action,  even  though  he  expressly  re- 
fused  to  accept  the  duties  and  liabilities  imposed  by  the  Act 
of  1843.  To  which  charge  and  refusal  to  charge,  cooosel 
for  plaintiff  excepted. 

The  Jury  found  for  the  plaintiff  six  thousand  nine  hiui- 
dred  and  forty-five  dollars,  to  be  levied  of  the  goods  and 
chattels,  lands  and  tenements  of  the  Chattahoochee  Railroad 
&  Ban^g  Company  of  Georgia,  with  interest  and  cost. 

Whereupon,  counsel  for  defendant  tender  their  bill  of  ex- 
ceptioas^  assigning  as  error  the  rulings,  charge,  an<t  refll^a1 
to  charge  a^  jG^bove  stated. 

M.  L.  PAXTERSOJir  and  B.  Y'.  Martin,  for  plaioiiff  in  cr- 
ror. 

WXLI4AH>*I)0UGHBRTT,  COUtra. 


By  the  Court. — ^Lumpkln,  J.,  delivering  the  opinion. 

Was  counsel  for  plaintiff  boand  to  prove  the  execution  of 
the  Bills  sued  on^  before  they  could  be  read  to  the  Jorj  If 

The  suit  was  against  the  assijrnee  of  the  Bank  lluu  pur- 
ported to  have  issued  these  BiUB.  Was  it  not  tht  doty  oC 
the  defendant,  under  the  judiciarv  Act  of  1799^ /to  saj 
nothing  of  the  Act  of  1856J  passed  for  the  purpo6eV<if  di^^- 

Ssnsin£  With  the  proof,  to  nave  pleaded  non  eiifoctrnm  Ui 
e  Bills  ?     They  were  the  foundation  of  the 
failing  to  do  this,  the  factum  of  the  Bills  will  be  ^ 

There  was  evidence  sufficient  to  authorise  the  Jar|r'%i 
that  John  .  Bethune  and  Wm.  P.  Yonge  aeoepted  Sko 
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he  deed  ex«c«ted  by  tho  Bauk  in  1841.  They  coai 
roperty  under  aad  by  virtae  of  said  appoiotmauc,  and 
eby  estopped  from  denying  their  acceptanoe.  New 
of  the  Legislature,  passed  in  1843,  does  not  propose 
port  to  interfere  with  this  assignment  made  by  tbo 
On  the  contrary,  it  expressly  declares  that  the  as- 
t  made  by  the  Chattahoookee  Bailroad  &  Banking 
y  to  John  Betbone,  conforming  as  it  does  to  the  Aot 
general  Assembly  of  1842,  and  of  record  in  the 
office  of  the  Superior  Court  of  Muscogee  county, 
taken,  held,  and  considered  valid  for  all  purposes^ 
jaw  and  in  equity.  Cobb's  Digest^  121. 
iggested  that  here  is  the  assertion  of  a  solemn  false* 
the  General  Assembly,  that  there  is  no  such  assign* 
)nc  from  the  Bank  to  Bethune.  Whereas,  the  fact 
is  a  deed  to  John  Bethune,  but  not  to  him  only« 
eyance  is  to  Van  Leonard,  and  William  P.  Yongt 
It  there  is  no  evidence  that  Van  Leonard  ever  ac* 
3  trust  or  acted  under  it,  and  while  the  contrary  is 
)  Yonge  at  one  time,  to*wit,  in  August,  1841,  when 
md  himself  made  the  deed  to  Gibson,  mny  he  not 
Irawn  from  the  trust  prior  to  December,  1848  ?  and 
be  Legislature  have  had  satisfactory  evidence  that 
withdrawn  or  renounced  his  trust  ?  and  are  we  not 
^resume  that  it  had  ?  Can  any  one  doubt  but  that 
iture  ratification,  in  1843,  of  these  Bank  assign- 
(  with  the  I'nowledge  and  by  the  consent  of  all  the 
interest?  As  to  Mr.  Bethune,  his  letter  to  Gov- 
ford,  declining  to  act  under  the  appointment  of 
lade  by  the  Legislature,  afi  he  is  pleased  to  eon* 
8  not  written  until  just  twelve  months  after  the 
o.  Ho  never  did  refuse  to  act  under  the  Bank 
,  so  far  as  we  are  informed  by  the  evidence,  and 
only  assignment  ever  made,  and  the  only  appoint- 
riade  of  himself  as  assignee,  for  the  Legislature 
>r  attempted  to  do  either. 

y  J\.ct  recites,  then,  that  the  assignment  was  made 
hune^  looking  to  the  state  of  facts  as  they  then 
y  may  have  stated  what  was  substantially,  and 
ica.1  purposes,  true.  And  such,  no  doubt,  is  the 
st  ^vre  are  bound  to  believe  it.  And  here  is  the 
error  and  nuaooneeption  about  the  whole  matter. 
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It  18  in  treating  of  those  alignments  by  the  Banks,  and  tke 
appointment  of  assignees  under  them,  respectiTelT,  ai  tke 
Act  of  the  LegishitHre,  instead  of  the  act  of  the  Banks.— 
The  Legishttnre  simply  affirmed  or  conQrmed  dieir  acts,  sol 
made  piroTisions  for  more  effectually  carrying  tbem  out 

The  Act  of  1848,  amongst  other  things,  prorided,  thattiM 
assignees  should  have  power  and  authority  to  proceed  ferA- 
Irith  to  the  settlement,  collection,  and  payment  of  the  d^ 
due  to  and  from  said  Banking  institutions,  ^accor£ng(to 
what  ?)  to  the  provisions  of  the  said  several  deedi^  of  assign* 
ment/'  It  further  provided  that  said  assignees  should,  i^sa 
motion  to  any  Court  in  which  suit  is  or  may  be  pending,  for 
or  against  said  Banking  institutions,  and  notice  of  said  mo> 
tton  to  all  the  parties  to  said  suit  served  upon  them  person* 
ally,  or  upon  their  attorney  at  law  of  record,  be  made  p8^ 
ties  to  said  suits ;  and  that  they  should  have  full  power  to 
Jue  and  be  sued  in  their  said  character  as  assignees  fbr  any 
demand  due  to  and  from  said  Banking  institutions. 

It  was  competent  for  the  Legislature,  surely,  to  doafl 
this,  and  to  substitute  legal  for  equitable  remedies  fbraad 
against  tho^c  assignees. 

Iq  Dougherty  vs.  Bethune^  7  Geo.  Rep,  90,  there  was  no 
proof  that  John  Bethune  had  ever  accepted  the  assignmatt 
made  by  the  Bank,  and  the  same  defect  in  the  proof  existed 
in  Beihune  V9.  Dougherty  J    21  Q-eo.  Rep.  257.     In  boA  of 
these  cases,  the  proposition  maintained  by  counsel,  was  thai 
the  Legislature  could  force  Bethune  to  act  as  assignee,  witkn 
out  his  consent  or  against  his  will.     But  this  Court  adhered 
to  its  position,  that  the  acceptance  of  the  trust  was  neces- 
sary to  be  proven.     That  testimony  is  now  supplied;  waaA 
since  the  decision  in  those  cases,  so  far  from  sustaining  the 
plaintiff  in  error  in  this  case,  are  authorities  really  nftk, 
other  side. 

.   Does  the  Statute  of  Limitation9  of  four  or  six 
the  plaintiff's  right  of  recovery  in  this  action  ?    W^t 
not,  most  clearly.     But  not  for  the  reason  assigned  by 
ael  for  the  defendant  in  error. 

He  insists,  that  this  Court  ha»  laid  down  the 
broadly,  that  the  Statute  does  not  apply  to  Bank 
so  ic  did.     But  that  rule  applied,  perhaps,  to 
which  continued  to  circulate  as  currency.     Bift 
BiOs  in  this  case,  had  ceased  to  eiroidste  as  euire^efi' 
had  ceased  to  be  taken  in,  and  re-issued  as  currency^ 
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But  there  is.iaeikher,  and  $o  mf  mibcl  a  ooncliieive  roaeon, 
ky  the  Slaiate  does  not  apply*  This  aetion  i»  to  enfbroe  a 
rust  No  remodT  for  this  purpose  exists  at  GooiBion  Law. 
tat  here^  it  is  gireu  by  the  Legtslatare.  Were  the  Bilk 
older,  iir  this*  cas^,  to  go  into  oqaitv  to  eaforee  this  trusty 
rill  it  bo  pieteaded  thait  the  legal  oar  u>  plaintiff's  claim 
ould  be  ittfeerposad  ?  Oertatnly  not.  Ch>«ld  the  assignee  of 
lie  Baak,  #ho  has  been  pat  in  possesaioa  of  the  ^eots  cff 
be  Bank  to  re«)ease  those  Bills,  shield  himself,  under  the 
Itatate,  from  the  perlomutnee  of  his  trust  ? .  No  oife  will 
eriously  contend  for  this;  and  if  he  could  not  in-  equity^ 
nd  the  ereditor  has  availed  hinuielf  of  a  Common  Law  form, 
s  he  had  a  right  lo  do,  undmr  the  anilioritjjr  conferred  upon 
lim  by  the  Legislature,  shall  he  thereby  be .  deprived  of  a 
igbt  which  could  not  be  taken  •  from  him  in  equity  f  L| 
H&er  wovds,  shi^  he  be  barred  at  Law,  when  he  would  nei 
»e  in  equity  ?     We  think  not.  .    . 

There  are  other  eonsiderstions  which  might  be  si^eeted 
^7  way  of  reply,  to  the  plea  of  the  Statute.  But  being  sat* 
sfied  with  this,  I  shall  forbear  to  :adduoe  them,  at  least  fov 
he  present. 


[lOE,  casual  ejector,  and  6,  W.  HAY,  Administrator,  cU 
ioatr  won,  of  J.  J.  ALLEN,  v$.  DOE,  ex  dm.  of  JULIAN 
AYBS8,  e$  M. 

Tbe  sale,  bf  an  Adnioiitrator,  of  Itnd  for  ^faidi  a  »ott  ispcndiiiflrimkiott  Wm^ 
ii  no  rMtoii  why  M  admiiiittnUor  dk  ipni*  mom,  ihoald  not  lie  mftde  «  pftilf 
(oikeMul.  afttr  the  death  of  the  Aral  edminietMUv. 

Ejectment,  and  Idotion  to  make  parties,  in  Bando^h  S«* 
perior  Goivt.    Tried  before  Judge  Perkins,  at  May  Tenui 

1860. 


i 


V 
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Roe  tt  a/,  vs.  Doe  ei  at 


A  suit  DvaiS  brought  b^  (kfendsnts  in  error,  agdiMt  Jib- 
Allah  H.  A)le«,  as  administrator  «n  the  Estate  ef '  J.  J.  Ai* 
len,  deceased,  for  the  recoTery  of  a  eertwn  kit  of  fauid. 
Pending  this  suit,  the  ainimietnrter^  Alton,  died.  His  dMtk 
having  been  suggOHted  ^f  tnword,'  and  Bdire  faeitu  faaThf  is- 
ittied  and  been  served  'OnrOe6rge  W.  Hay,  as  nd«iiMBfrslor 
At  bonis  non  of  'J.  J/  AHen*,  deceased,  to  Sfbow  oanse  why  he 
>ihonld  not  be  made  a  pirrty^  defendant  as  stfch  admftist#ator 
Sle  hoik^s'  fton.  The  said  liay^  eanr^  befen^tte  Oewt,  at 
^aid  May  Term,  and  objected  to  heing  made  a  ptmy  dsfsad' 
stt,  on  the  following  grounds,  via  :  -- 

•  BecaviB^  the  lot  of  land;  the  siiVject  of  £8|aife,  iir  sat  <kt 
property  of  him,  the  said*  Hay,  as  adminisCraewYb  Imt^nm 
«f  thd  estato  of  said  J.  J.  Allen,  deoMsed,.  btit  Aa#  mH 
lahd  haA  been  sold  and  regularly  disposed  ef,  and  fUfyw^ 
ilrniiittered  o^on  by  the  ibrtaci*  adnnniatiw«e»  of  J.  J*  =«isi^' 
deceased.  .    • 

'■  The  Court  overruled  tHe  objedtion ;  ordered  satd'HajTi^ 
mlnistrater  de  bonu  noit^  to' be  made  a  party- defendlkati  aad 
(jotineel  for  defendant  excepted.  *  • 


•  •.•  L* 


Be  ALL,  for  plaintiif  in  error. 
Douglass  &  Douglass,  contra. ' 

By  the  Co\irt. — Stephbns,  J.,  delivering  the  Ofpinioa. 

This  action  was  founded  on  a  seiEure  of  poesesaion 
tuitted,  and  mesne  profits  appropriated  by  thb  intaelBlein 
h;s  life  time,  with  a  continuation  of  the  same  wroB0  hgLtlie 
admihistratoV  :ifter  the  df^ath  of  tht)' intestate;     IF  nk  mM 
iim  pfotierly  brought  ag^in^t  the  hdiAhitenraAcir;  H 
to  preserve  it  against  the  administrator  de'hcnu\ 
ground  of  objection  to  the  making  of  this  par^,  is 
rcat^en  for  it  tJian  against  k,  fcft*  it  shows  that  Ae 
got  the  benefit  of  a  full  admHiistralfen  ef 'tim 
eMate,  therefore,  throttgh  its'piroper  repMSeMhCtfe)"^iMlt*tt 
respond  to  the  true  owner.     As  to  the  pnjyhaseriwhp^BiUjB 
tKb  larid  jrent^enta  Nte,  ire,'of'eo«red,  t^  fl'MMMMHlt 
rfesnltof  thelitigatfon.*   V     * •        •    J^      ^.WjiWaiia 

Jtidgment  affiraied.     . 
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BROWN  vs.  RICKS. 

W|ier<*  reiittf,  issue:*  and  prolits,  arising  froin  trust  property,  have  come  into 
tilt;  itantU  of  the  iru»ic<;,  during  the  Ufii-t'me  of  thd  eettni  que  'trutt^  arid 
M'berc  uaaecottniud  tor  at  the  time  of  his  death,  hia  admin latrtlor  ia  eii» 
Mtird  tu  demand  an  aorount  andftetttement  ol-  the  troatee. 

In  Equity,  from  Clay  County.  Decided  by  Judge  KiD- 
i»oo,  at  Chambers,  —  day  of——,  1869. 

This  Bill  was  filed  by  George  W.  Brown,  as  the  adidinis<» 
trator  of  James  N.  Toney,  deceased,  to  compel  Robert  O. 
Ricks,  the  defendant  in  error,  to  account  for  and  pay  oyer 
to  the  plaintiff  in  error,  as  such  administrator,  the  property 
in<I  rents,  issnes  and  profits  thereof,  due  the  deceased  at  the 
time  of  his  death,  and  which,  it  was  alleged,  were  in  the 
[)o^ession  of  said  Ricks,  as  trustee  of  the  said  Toney,  un* 
ier  the  will  of  deceased's  father. 

The  provisions  of  the  Will  of  William  Toney,  deoeased^ 
he  father  of  James  N.,  so  far  as  relates  to  the  subject  of 
his  suit,  are  as  follows: 


Item  4.  '*  I  give  and  bequeath  to  my  son,  James  N.  Toney* 
»f  Clay  county,  Georgia,  during  his  life,  and  to  his  lawful 
liuldren,  living  or  hereafter  to  be  born,  the  following  negro 
laves/'  (naming  some  twenty  negroes.)  '^I  also  will  and 
;ive  to  said  James  N.  Toney,  and  his  children,  four  thousand 
•nd  six  hundred  dollars  in  cash,' and  my  stock  in  the  South- 
western Railroad,  amounting  to  two  t&ousand  dollars;  said 
ash  and  Railroad  stock  to  be  taken  possession  of  by  said 
ames  and  children's  trustees,  and  managed  by  them,  and 
aying  the  interest  and  dividends  to  said  James  and  children. 
^n  the  death  of  James  N.  Toney,  the  whole  of  the  property 
evJHed  to  him  by  this  Will,  is  to  go  to  and  rest  in  his  law* 
il  children,  or  their  representatives,  in  equal  portions — 
taking  an  equitable  allowance  for  the  support  and  education 
1'  the  younger  children.  And  all  of  the  said  property  is  to 
^  taken  into  the  possession  and  management  of  the  lawful 
U8tees  of  his  children,  to  be  held  and  managed  for  the  sup^ 
)rt  and  education  of  them,  and  giving  off  to  each  his  or  her 
tare,  as  they  become  of  age  or  marry.    Should  James'  wife. 
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Rhoda  Ann,  survive  him,  I  wish  a  reasonable  allowance  pftid 
her  annually  by  the  trustees  for  her  support.'* 

Item  8.    ^'  I  will  and  direct  that  all  tny  lands  in  Georgia, 
Alabama  and  elsewhere,  except  that  given  to  brother  John's 
wife  and  children,  in  item  6,  be  duly  advertised  and  sold  at 
public  outcry,  for  one-third  caah  and  the  balance  on  one  and 
two  years'  credit,  or  the  whole  on  one  and  two  years  credit, 
with  interest  from  date  of  sale  in  both  cases,  as  my  execator 
may  deem  best,  to  be  well  secured  with  deeds  of  trust,  or 
otherwise,  and  the  money  arising  from  their  sales,  and  all 
moneys  due  me  from  other  sources,  or  which  I  may  hare  in 
hand,  not  otherwise  disposed  of  by  this  Will,  be  equally  div- 
ided into  three  equal  parts,  and  one-third  be  given  to  the 
wife  and  children  of  said  Washington,  one-third  tosaidEliu 
E«  Ricks  and  children*  and  the  other  third  to  saidUames  N. 
Toney  and  his  children — all  under  the  terms,  qualmcations 
conditions,  restrictions  heretofore  prescribed  and  repeated, 
touching  legacies  to  the  several  persons  or  classes  of  per&oi^ 

Item  35.  "I  name  and  appoint  Robert  G.  Ricka  and^^ack 
other  person  or  persons  as  the  proper  Court  may  appoint, 
trustees  for  James  N.  Toney  and  children^  to  take  ioA  to 
hold  the  legal  titles  to  all  property  given  them  by  this  Will. 
I  direct  that  there  always  be  two  trustees  for  this  purpose. 
Durinff  James'  life,  I  wish  him  to  work  his  land  and  negroes; 
but  auer  his  death,  I  wish  the  trustees  to  take  chaige,  pos- 
session and  management  of  the  same  for  his  cluidreas 
benefit." 

* 

The  Bill  states  that  James  N.  Toney  left  at  his  death  fbw 
ohildren,  who  are  st^l  surviving,  and  that  said  deceaaed»  at 
the  time  of  his  death,  held  the  said  property  in  joint  teaaacy 
with  his  said  children,  under  and  oy  virtue  of  said  WilL — 
The  rents,  issues  and  profits  of  said  property  having  gome 
into  the  hands  of  said  Ricks,  trustee,  with   the  proferty 
itself,  complainant  filed  his  Bill,  as  the  representatiTe  dT  lift 
deoeased,  asking  that  said  trustee  should  account  to  hSm  hf 
the  rents,  issues  and  profits  of  said  property  due  deceased  as 
life-tenant  under  said  Will. 

On  demurrer,  the  Court  dismissed  ihe  Bill  for  wmt  at 
equity,  and  counsel  for  complainant  excepted,  and 
the  same  as  error. 
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k  SiUB,  for  plaintiff  in  error. 
LASS  k  DouoLASS,  contra. 

e  Ooufi, — ^Lumpkin,  J.,  deliyering  the  opinion. 

s 

ink  this  a  plain  case.  The  Bill  alleges :  The  gift  of 
)roperty  hy  Colonel  William  Toney  in  trust  for  the 

of  his  son,  James  N.  Toney,  during  his  life,  and 
I  children,  lining  or  thereafter  to  be  bom,  after  his 
That  there  were  interests  and  profits  accruing  in 
?rty,  during  the  life-time  of  James  N.  Toney,  which 

receiyed  by  him,  but  which  came  into  the  hands  of 
^e — Robert  G*.  Ricks — ^the  defendant.  That  James 
r  is  dead;  that  the  complainant  has  been  duly  ap- 
is administrator ;  and  as  such,  he  prays  an  account 
3ment  of  the  rents,  issues  and  profits  received  by 
.^he  Bill  was  demurred  to  and  dismissed  for  want  of 

acts  charged  are  true,  why  should  not  this  account 
True,  the  administrator  is  entitled  to  nothing  thai 

ed    since  the  death  of  his  intestate.     He  claims 

I  that  8core# 

^gested  that  there  are  no  debts  due  and  owinp  by 

ed,  James  N.  Toney.     No  such  fact  appears,  how« 

the  face  of  the  Bill,  nor  otherwise,  except  by  the 

in  argument  of  the  defendant's  solicitor.   By  plea 

a    special  case  should  be  stated.     As  the  plead- 

the  complainant  is  entitled*to  an  account. 
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SHINE  V9.  REDWINE  AND  WIFE. 

1.  Where  the  purchase  is  made  by  a  Trustee  od  his  own  account  of  the  m- 
tate  of  the  cestui  que  trust,  although  sold  at  public  auction,  it  is  the  optioi 
of  the  asstM*  fue  trust  to  set  sstde  the  •«)(»,  vh^tlier  botm  fids  hm*  orMt: 
Provided,  the  heirs  make  their  election  within  a  reaaonnble  time. 

%  If  an  adainistraior  illegally  sellfl  the  pcopefty  of  his  iiite«us«'s  estMe,Mi 
becomes  himself  the  purobaseri  and  the  heirs  elect,  to  rescind  the  safei  he 
will  be  desired  to  convey  to  them  the  property  remaining  in  his  haajb  as- 
sold,  and  to  account  for  that  which  he  has  disposed  of  by  gift  or  ressk',  tt 
the  highest  value. 

d.  The  ex  parte  orders  of  th6  Ordinary  are  no  protection  to  the  sdmiaiMnlor 
for  his  illegal  acts. 

4.  1/  a  man  dies  iotostaie,  leaving  his  wilb  and  damghter  his  only  dlililb«Mii 
the  husband  of  the  widow  is  a  competent  ^^tnes^  to  testify  i*  *  auk  « tie 
jastaoc*  of  ther  dapghter  and  her  husband  agaisft  the  adbnisiatnior. 

In  £qait7f  in  Twiggs  Supei^ior  OourU    Tried  before  Jsd^ 
IiAMAR^  at  September  T^^ia,  1869.. 

<  This  waa  a  Bill  filed  by  the  dsfendaikts  i&  error  agatefttfce 

pluntiff  in  errer^  makiag  tbe  foUevng  allegation : 

•  • 

That  in  1887,  Robert  F.  Glenn  died  i&testaAe  in  Tifin! 
OcniQtyt  leaving  hie  widow  (now  Mira.  flhadrwib  Ware) 
the  present  wife  of  eomplainaiit  Bedwine,  his  only  ~ 
kw ;  fhat  he  left  a  large  estate^  ooiirfstiiig  of  iaAd% 


etctek,  ftc,  of  which  Shtae,  in  Jantiaryv  ISSR,- haraig- 4N|dp 
fied  as  Glenn's  administrator,  possessed  hSmaelf ;  tiwt.aM| 
did  not  admittist^  said  estate  in  the  meimer  pointed  4rtui|i 


law,  nor  did  he  make  legal  or  true  returns  of  his 
doings ;  that  he  caused  the  perishable  property  to 
and  bought  most  of  it  himself,  and  caused  at  least  six 
negroes  to  be  sold,  and  returned  them  as  bought  Iff 
persons,  whilst,  in  truth,  four  of  them,  if  not  mon^'^MA 


bid  off  for  said  Shine  himself,  and  taken  by 
administrator  has  rendered  no  account  of  ike  Itfids, 
misappropriated  the  choaes  in  tusium  belonging  to  tha 
that  several  years  subsequent  to  1888,  the  said 
without  any  lesal  authority,  caused  the  bakmoe  of 
groes  to  be  sold,  and  so  managed  as  to  beoome 
purchaser  for  a  merely  nofleunal  priee^  mafcing  no 
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(*s  paid,  nor  of  hire  received  during  the  years  ititer-^ 
between 'Glenn's  death  and  said  dale;  that  cemplain* 
wine's  said  wife  w^  then  a  minor,  and  very  jonngi 
10  power  to  seimre  or  proteet  her  rights,  and  heing 
under  control  of  defendant  until  her  marriage  in 
lat  defendant  is  still  in  posseeeion  of  said  estate, 
V  the  negroes  and  their  increase,  which,  with  the 
hire,  Ac,  are  worth  960,000  or  other  large  sum ; 
ccount  of  the  concealment  practiced  by  defendant, 
ints  are  unable  to  discover  the  quanntv,  value  or 

of  said  estate,  without  resorting  to  defendant's 
c. 

amendment,  complainants  further  allege :  That  if 
of  sale  wu  ever  procured  by  defendant,  it  was  at 
rned  Terra  of  the  Court,  and  before  notioe  of 
to  apply  for  such  order  had  been  advertised  the 
aired  by  Law ;  that  said  sale  was  not  advertised  as 
v  Law,  but  six  of  the  negroes  were  sold  on  the  day 
Tiler  was  granted,  and  returned  by  Shine  as  bought 
firrison ;  when,  in  truth,  five  of  the  said  negroes, 
ere  bid  off>  for  said  Shine,  and  went  at  once  into 
ion  ;  that  until  January,  1845,  defendant  held  the 
the  negroes  as  the  property  of  said  estate,  when 
H  other  negroes  to  be  sold  wttliout  ^ving  any  Ao- 
?ntion  to  apply  for  an  order  to  sril,  or,  in  fact, 
m  order  fbf.that  purpoise-^no  order  having  beeii 

.sell  any  part  of  stfid  estate  since  thi  order  of 
,    1888,   which  complainants  daim  was  funetu$ 

the  sale  first  had  under  it ;  that  said  sale  was 
ind  void  for  the  further  reasons  that  the  negroes 
f  by  Henry  Bunn  for  defendant,  (although  de- 
I  rned  them  as  bought  by  Bnnh  for  himself,)  and 
»r  cash,  and  without  notice,  and  at  a  time  when 
h  ought  they  would  sell  cheap-*— the  creditors  of 
:i  ving  been  previously  paid  off,  and  no  division 
"-ary;  that  complainant  Redwhie's  wife  had  no 
id  if  s  division  had  been  necessary,  a  sale  of 
>  wa»  not  requisite  to  make  it ;  that  on  the  6tfar 
1845,  deftodant  procured  the  Court  of  Ordi*' 
£4  an  order,  which,  after  reciting  that  he  had 
listeMd^**  and  had  legaHy  ptbliraed  a  citation 
['  d]0toiMion-*^ttO  objeetion  having  been  filed-*^ 
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ordered  the^Clerk  to  graiit  letters  of  diBmmion,  end  tofift 
mtt  said  Shioe  to  retain  money  to  pay  the .  taj^es  of  the  ei* 
tate  for  the  year  1845 ;  that  said  ordw  .of  disaisriim  «•! 
fraudulent  and  void,  because  notice  of  intention  to  wpljr  foe 
it  vaji  not  published  six  months ;  no  division  Jhaa  UkeD 
place;  the  estate  had  not  been  fully  administered;  mW 
turn  even  of  said  last-named  sale  was  made  until  the  itsj. 
said  order  was  granted,  and  no  opportunity,  therefove*  M 
been  given  for  parties  interested  to  examine  it. 

The  Bill  pvays  that  said  orders  and  the  sales  nndw  tbea 
be  set  aside,  and  that  defendant  be  brought  to  a  full  aettb- 
ment  with  complainants  ;  that  he  be  decreed  a  Trustee  fm 
eomplainants  in  respect  to  the  property  purebased  by  hti^ 
and  be  decreed  to  deliver  up  the  negroes  still  in  hia  poswi^ 
sion,  and  to  account  for  the  present  value  of*  those  he  has 
disposed  of  with  hire. 

The  defendant,  in  his  answer^  admits  that  he  admiai^lend 
on  the  estate  of  said  Glenn  as  stated ;  that  Mra.  BoMis 
and  her  mother  are  the  only  heirs  at  law,  and  that  the-jbr* 
mer  was  a  minor  up  to  the  time  of  her  marria|^.|n  iMS6; 
denies  that  said  Glenn  died  seised  of  Any  lands,  and  teisi 
that  he,  defendant,  has  failed  to  account  for  tbe-#Aeise  im  «k 
Uan^  &c.,  of  aaid  estate.     As  to  the  negroes,  the 
states  that  in  May,  1838,  defendant,  after  due  aad  , 
notice,  brought  to  sale  six  negroes  of  said  estate^  vis  i  B3I^ 
Harriet,  Lydia  and  child,  Guilford  and  Henry ;  the  aidtMl 
perfectly  nor  in  all  respects,  and  all  the  negroes  nem  ilMiif 
by  G.  L.  Harrison,  except  Harriet,  who  was  boQ|^  \i^JOt§ 
llcCrea ;  diat  defendant  got  his  fri^d  Harrison  te 
said  negroes  to  a  higher  figure  than  any  one  else 
and  the  prices  paid  were  the  hi^^eat  market  valati 
time,  to-wit:  for  Bill,  stfed  10  or  12  years,  946&v 
aged  about  80,  and  child,  $861 ;  Guilford,  ag^  Ift^ 
^00;  and  HenrpD  «ged  27  or  28  years,  #1,100; 
fendant,  not  having  means  of  his  own  to  pay  ike 
said  estate,  was  compelled  to  sell  Bill  and  Lydia  m 
to  raise  money  for  tha]t  purpose ;  made  no  profit- w 
sold  the  other  two  at  a  lose ;  does  not  luiow 
of  said  negroes  9^e  now  living  or  dead ;  thait  he 
Guilford  tlm  amount  stated,  ana  has  had  hia  evfr. 
that  said  Guilford  is  now  worth  |1»000,  and 
since  1838^  |90  or  |100  per  annum ;  that  hi  paid 
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Ilenrj,  who  is  growing  old,  and  now  worth  (600  of 
irerage  hire  since  1838  would  reach  (125  per  an» 
The  answer  further  states,  that  in  January,  1845, 
It  made  sales  as  follows  of  negroes  belonging  to  said 
o-wit : 

an  old  woman,  45  or  50,  and  her  child  Wilej,  to 
I,  $300;  Pool,  a  boy  aged  10  or  11  years,  also  bid 
[.  Bnnn,  at  $250;  Henry,  a  boy  aged  19^ears,  to 
Herrinff,  (actual  sale)  $400 ;  Harriet,  a  girl  aged 
years,  bid  off  by  H.  Bunn  at  $299;  Charlotte,  a 
t  9  years  old,  bid  off  by  H.  Bunn  at  $865 ;  Esther, 
ed  12  or  18  years,  bid  off  by  H.  Bunn  at  $250 ; 
X  boy  aged  8  or  9  years,  bid  off  by  H.  Bunn  at 
at  defendant  kept  all  but  Pool,  Charlotte  and  Ben- 
in 1850  he  gave  Harriet,  then  worth  $500  or  $550, 
u  Daniel  W^,  and  she,  with  her  six  or  seven  chil* 
orth  now  about  $3,000,  and  but  little,  if  anything, 
that  Harriet  and  children  constitute  part  of  the 
<aid  Daniel  W.,  who  is  dead ;  that  in  1865  or  1856, 
lather  to  his  daughter,  Mary  Faulk,  and  she,  with 
lall  children,  is  now  worth  $1,500  or  $1,600,  and 
>r  hire  at  this  time  ;  but  her  hire  for  seven  years 
ribout  $30  per  annum  ;  that  Charles  is  still  in  de- 
>ossession,  and  is  worth  $1,000  and  $125  for  hire, 
craged  $50  per  year  for  hire  for  thirteen  years. 
r  denies  that  defendant  bought  any  of  said  ne- 
ri   under-value ;  says  the  prices  were  the  highest 
no,  and  in  all  cases  where  he  could  get  an  advance 
sale,  he  charged  himself  with  the  advance ;  that 
good  faith,  doing  his  best  to  make  the  property 
II  value  ;  that  he  procured  the  services  of  Henry 
n   up  the  negroes  for  him  to  save  the  estate  from 
>eing  hard  and  property  selling  low ;  that  having 
Pool  and  Charlotte  at  anvadvance  of  $184,  he 
larged   himself  with  the  advance,  and  made  re- 
n^ly  to  the  Ordinary  ;  that  he  offered  Mary  and 
I  ley  at  cost,  but  could  not  get  it;  says  the  sale 
s  made  under  the  order  granted  in  1838,  all  the 
?>eing  sold  in  the  latter  year  because  defendant 
bts  would  not  require  it,  and  he  desired  to  save 
i     negroes  for  his  daughter  (deceased's  widow) 
bild  (Mrs.  Redwine);   that  another  sale  being 
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oecessary  to  pay  debts,  he  applied  to  the  Court  in  IBlo  ff* 
leave  to  sell,  wiien  one  of  the  members  of  the  Court  ur 
nounced  from  the  Bench  that  a  new  order  was  unnece*??.:}. 
and  the  previous  order  was  then  examined  ami  fuand  m£ 
cient,  and  defendant  acted  under  it ;  sajs  lie  did  make  iru- 
returns  of  the  sales,  and  of  the  hire  of  said  negroes,  aniLi- 
fully  accounted  for  the  proceeds  of  all  the  propcrtj,  aiti  i- 
not  in  default  to  said  estate  one  dollar;  that  aitoad^ri^ 
ing  said  sale,  he  was  advised  and  believed  that  it  Ta>  hi 
for  an  administrator  to  advertise  in  anticipation  of  an  •  r; : 
of  sale,  and  if  he  erred,  it  was  an  honest  mistake,  sdI  '  • 
not  iiyure  any  one  ;  that  as  to  the  debts  against  said^s  i 
having  been  paid  before  said  sale,  it  is  so  far  from  !•  z 
true,  that  to  save  the  property  from  sacrifice,  he  bad  t  xr 
vance  his  own  private  funds  to  pay  said  debts,  as  his  ut  n.- 
will  show  ;  that  as  to  the  orders  for  sale  of  said  propenj.  i 
there  was  anything  illegal,  it  was  the  act  of  the  Cour: 
not  of  defendant,  who  gave  orders  for  notices  to  bi ::  " 
according  to  Law,  and  believed  then,  and  believes  m, : 
Law  was  complied  with ;  that  as  to  their  being  granted  j:  *: 
adjourned  term,  the  Court  inquired  of  its  Clerk  reij^c*  ^ 
the  regularitv  of  the  proceedings,  notice,  ic,  whoresfjoD/ . 
that  all  was  fair,  regular  and  right,  and  the  Court,  actin.'  t 
on  the  information  thus  received,  granted  the  order;  ifcj-  •• 
true  the  Court  granted  defendant  final  letters  of  dismi^^^"/' 
stated  in  the  Bill  which  defendant  pleads  in  bar  of  c mf  iJ'^; 
ants'  suit ;  that  as  to  the  charge  of  fraud  in  ohtainicg  m'* 
dismission,  defendant  applied  to  the  Court  from  time  to  ^-j'' 
for  advice,  and  as  to  notices  and  all  matters  of  form,  1 1'^^ 
ed  the  advice  and  direction  of  the  Court— Lewis  Soloii  3. 
the  Clerk  of  said  Court,  a  man  justly  entitled  tocoufili^'' 
reporting  all  correct,  and  defendant  believing  then  m  * 
that  the  Law  was  strictly  complied  with ;  there  was  nof'- 
or  concealment  whatever  by  defendant.  Embodied  in  - 
answer  is  the  foUowitig  statement  of  defendant's  return?: 

First  return,  including  negro  hire, i^^* '' 

Bale  of  negroes  Ist  Tuesday  in  May,  1838, , '^l\ '' 

Solvent  notes  and  accounts, ^'^ 

Paid  out  as  per  first  return, ^ '''  "' 

Balance  due  administrator, i^^^' 
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hich  deduct,  89  per  return  May,  1840, 53  5P 

$1648  52 

its  as  per  return  May  2d,  1841, 179  8S 

»r  1 844, '. 4  76 

»r  1n42,  embraced  in  return  of  1844, 3  43 

1843,       "        "       "         "     "        4  30 

.11  II()48,52,  from  May  28th,  1840,  to  January 

1S44, .* \  5-28  73 

M  $179.83,  from  May  2<I,  1841  to  184;T|,^ 46  49 

92416  oe 

fills  for  receiving  and  paying  out  ^7151.26,. . .     857  56 

$2773  (Wl 

of*  negroes  January  7th,  1845,  deducting  ex- 

s 2355  8» 

jistrator,  January  7th,  1845, ft    417  73 

swer  prays  a  decree  in  favor  of  defendant  for  the 
ce. 

ndment  to  his  answer,  defendant  states  that  all  the 
(1  off  at  the  two  sales  by  Harrison  and  Bunn  were 
'  him ;  that  Mary,  now  60  years  old,  is  probably 
0  to  $150,  and  has  averaged  9^0  for  hire  ;  her  son 
V  14  or  15  years  old,  is  worth  $1,000  or  $1,200, 
eraged  for  hire,  for  last  five  years,  $40  to  $65  ; 
old  to  Bobert  Paul  by  defendant  at  a  profit ;  Char- 
old  to  A.  Mc Allen  by  defendant,  and  now  has  3 
en ;  Harriet,  with  her  two  children,  given  by  de- 
his  son,  Daniel  W.,  in  1850,  then  worth  $1100, 
^O)  and  she  has  had  5  children  since,  whose  ages 
7  down  to  2  years,  and  they  are  worth  $1,550 — 
[y,  by  reason  of  recent  rise  in  negroes,  worth 
O  ;  tnat  Esther  and  infant  child  were  worth  in 
.56,  when  given  to  defendant's  daughter,  about 
er  hire  from  1845  to  1856  averaged  $70  or  $75 ; 
ce  had  a  child,  and  the  family  are  now  worth 
arles  is  now  about  21,  and  worth  $1,200 — ave- 
>r  13  years,  $50 — hire  for  present  year,  $125; 
?  of  1845  was  necessary,  because  the  widow  had 
re,  and  the  estate  had  to  be  closed  up,  and  if 
jrthlDg  irregular  about  granting  the  orders,  de- 
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fieM&dant  did  not  know  it ;  that  the  Bale  in  1838  was  idv«^ 
tised  sixty  days  in  anticipation  of  an  order  allowing  tibft 
same. 

On  the  trial  of  the  case,  the  Bill  and  Answers  weie  md 
to  the  Jury,  and  complainants  then  introduced  in  evideooe 
an  ezempli^cation  from  the  Court  of  Ordinary  of  defoid- 
snt's  returns,  which  make  return  of  the  negroes  bonght  for 
defendant  at  said  two  sales,  as  bid  off  and  purchased  by 
Harrison  and  Bunn  respectively  at  the  prices  stated  in  d^ 
fendant's  answer. 

.  Complainants  then  read  in  evidence  the  testimony  of  Sbsi- 
rach  Ware — defendant  objecting,  on  the  ground  that  Ware 
having  married  Glenn's  widow,  was  interested.     Ware  tes^ 
fied:  That  he  was  in  Marion  (where  the  negroes  were  add) 
on  the  day  of  sale,  being  1st  Tuesday  in  January,  1845, Vii 
did  not  attend  the  sale,  because  he  did  not  think  defendant 
was  acting  right ;  did  not  know  the  negroes  until  defendial 
bought  them ;  that  soon  after  the  sale,  defendant  offered  to 
sell  him  the  negroes,  but  not  thinking  defendant  was  aetia^ 
or  had  acted,  right,  he  refused  to  have  anything  to  do  win 
them ;  thinks  the  sale'Vas  for  cash,  which  was  calculated  to 
deter  persons  from  bidding — times  being  hard  and  moaqr 
scarce  even  with  men  of  property ;  does  not  tbink  the  n^ 
groes  brought  their  full  value  ;  knows  defendant  sold  two  of 
them  at  a  considerable  profit ;  negroes  sold  a  year  previous 
at  100  per  cent,  more  than  Glenn's  brought;  witness  ncmir* 
expressed  to  defendant  any  dissatisfaction  at    def^pndaiit's 
conduct  until  7  or  8  years  after  said  sale,  when  he  told  ^ 
fendant  the  hire  of  the  negroes  would  have  paid  the  debts  of 
said  estate,  and  that  a  sale  was  unnecessary. 

Uobert  Paul  testified  for  complainants :  That  he  bougkl 
of  defendant,  in  1845,  at  private  sale,  a  negro  named  Perf 
at  $800 ;  he  is  now  worth  $1,500,  and  $150  for  hire ;  btf 
averaged  $115  to  $120  for  hire  since  1845 ;  that  a  aefit 
Woman  of  the  description  of  Esther  is  now  worth  $1^5)00 
$1,300,  her  oldest  child  $400  to  $500,  and'  her  ^ 
$200  to  $250  ;  their  average  hire  from  1845  till  noir 
be  about  $80  per  annum ;  Harriet  and  children. 


in  defendant's  answer,  are  worth  $5,200,  and   she,  fts 

years  after  1845,  has  been  worth  for  hire  $125  P^r  jMli^tBl 

925  or  $30  per  year  for  the  intervening  time ;   CoMlllV 

^worth  $1,500,  and  his  average  hire  per  annam 
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0  about  $110;  Wiley  is  worth  $1,500,  and  his  aver* 
'  since  1845  would  be  $116 ;  Henry,  being  a  black- 

^rih  now  $1,800,  and  $200  per  year  for  hiro  since 

riiiifrvd  is  now  worth  $1,200,  and  his  hire  since  1845 

north  $110 per  year;  that  cash  terms  were  calcu- 

drive  off  bidders  in  1845 ;  witness  wanted  to  buy 

tile*  negroes,  and  did  not  because  they  were  sold  wr 

ioeme'nt  of  counsel  was  then  read  in  evidence,  that 
lun,  if  proHent,  wouM  testify :  That  shortly  after 
in  1845  he  bought  the  negro  girl  Charlotte  of  de- 
t  $400.  whieh  was  then  a  fair  price  ;  that  Charlotte 
had  five  children,  and  the  family  are  now  worth 
It  was  aUo  agreed  that  no  hire  should  be  claimed 
tte  between  the  sale  of  1845  and  her  re>sale. 
ii)phiinant»  closed. 

nt  introduced  in  evidence  an  exemplification  of 
e(?ord  of  the  Court  of  Ordinary,  touching  his  said 
tion,  including  the  order  of  sale  granted  in  1838, 
u*rs  of  dismission  granted  in  1845,  (compUinanta 
objection  with  the  underst^tnding  that  the  charge 
rt  might  be  asked  respecting  the  legality  of  said 

lants'  counsel  here  agreed  to  make  no  issue  on  the 
the  estate  returned  by  defendant  as  insolvent. 
Miller  testified  for  defendant :  That  ho  acted  as 
or  defendant  at  bothof  said  sales  ;  tl>e  sales  were 
lirly,  and  the  negroes  brought  fair  prices, 
linn  testified  for  defendant :  That  he  was  at  the 
:   negroes  were  then  low  ;  those  sold  by  defend- 
r-ale  brought  as  much  as  negroes  could  then  be 
ra^h  ;  said  sale  was  f  lir  to  the  best  of  his  know- 
was  a  Iitrge  crowd  present ;  defendant  finding 
«nd  not  desire  to  pureha^^e  any  of  said  negroes, 

1  with  a  list  of  negroes  and  prices  attached,  and 
:ness  to  buy  said  negroes  in  for  him,  (defendant) 
or  less  than  those  prices ;  witness  ngreed  to  do 
understanding  that  he  was  not  to  be  charged 
roes  or  made  liable  for  them ;  the  property  was 
time  ;  specie  funds  were  not  required  ;  negroes 
\<l  on  or  edit  at  administrator's  sales  than  for« 
',1 
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earii ;  cotton,  in  the  Spring  of  1845,  was  worth  4|  to  6 
cents — ^in  1844,  from  9  to  10  cents. 

Thomas  Glover  testified  for  defendant:  Thai  he  was  at 
the  sale  in  1845,  and  it  was  condacted  fairly  to  the  best  of 
his  knowledge ;  the  negroes  brought  fair  prices ;  witness  wis 
a  bidder,  but  did  not  buj  ;  would  have  bought  if  the  nqpnes 
had  sold  low. 

Lewis  Solomon  testified  for  defendant :  That  he  was  Ckrk 
of  the  Oourt  of  Ordinary  when  letters  of  dismission  were 
granted  to  defendant ;  the  (Tourt  called  on  witness  for  the 
fiicts  and  witness,  as  Clerk,  reported  to  the  Court  that  de- 
fendant's citation  had  been  published  in  terms  of  the  Law, 
and  that  defendant's  accounts  w^re  regular,  aad  that  he  bad 
fully  administered  the  estate  ;  the  Court  relied  on  the  atau- 
ments  of  witness,  and  did  not  personally  examine  the  ac- 
counts ;  witness's  rule  was,  when  a  return  was  made,  to  ex- 
amine it  and  see  that  it  was  correct,  and  then  to  enter  on  the 
back  thereof,  ^'  Officially  examined  and  found  correct,'*  aod 
report  to  the  Court.     Witness  relied  entirely  on  Mr.  Shine's 
statements  and  returns  under  oath;  took  it  for  granted tbej 
were  correct,  and  had  no  other  evidence ;  the  Oourt  never 
examined  a  single  return  of  Mr.  Shine,  and  witness  reocived 
them  under  the  oath  of  Mr.  Shine. 

Gustavus  McCrea  testified  for  defendant :  That  he  was  ai 
the  sale  in  1838 ;  the  sale  was  fairly  conducted,  so  far  aa  he 
saw  or  knew,  and  the  negroes  sold  for  fair  prices. 

Dr.  Dupree  testified  for  defendant :  That  he  was  a  #mli- 
itor  of  Olenn  at  the  time  of  his  (Glenn's)  deaths  t»  -flM^ 
amount  of  $8,000  or  $4,000.  Witness  looked  ckwd^  m- 
to  the  condition  of  the  estate,  and  was  appreheasi^^  ol 
bsing  a  part  of  his  debt  by  reason  of  the  insolvency 
estate. 

Matthew  Little  testified :  That  cotton,  in  the  Wi 
1845,  sold  for  4}  cents  and  a  year  before  for  10  o»ita.t^«  • 

The  evidence  having  closed,  the  Jury  returned  a  ▼< 
favor  of  complainants,  for  $6,500,  and  decreed  that 
groes  Guilford,  Henry,  Mary,  Wilev  and  Charles  he 
and  half  the  proceeds  paid  to  complainants. 

Defendant  moved  for  a  new  trial  on  the  following 

1st.  Because  the  Court  erred  in  admitting  the 
of  Ware. 

2d  and  8d.  Because  the  verdiet  is  against  LfMr 
evidence. 
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BicauB6  the  damages  decreed  by  the  Jury  are  exces* 

Because,  in  giving  the  following  charge  at  defendant's 
in  writing,  to-wit :  ^^  It  being  in  this  case  an  admit- 
that  defendant's  intestate  died  in  Twiggs  Connty, 
ters  of  /\droinistration  on  his  estate  were  granted 
le  Court  of  Ordinary  of  Twiggs  had  jurisdiction  to 
ive  to  applicant  to  sell  the  negrties,  and  if  such  leave 
tied,  the  order  is  good  and  valid  in  this  case,  unless 
by  the  fraud  of  defendant.     It  may  have  been  ille- 
if  the  Court  had  jurisiliction  of  the  case  in  this  pro- 
such  order,  aUhough  illegal,  is  not  therefore  void/' 
re  refused  to  give  the  same  except  in  connection 
further  charge  in  explanation  thereof,  to-wit :  ^^  In 
defendant  to  have  legally  procured  such  order  for 
ell  negroes,  it  was  his  du  y  to  have  published  his 
n  for  such  leave  for  the  full  period  of  four  months, 
endant  procured  such  order  to  be  passed,  knowiiig 
ic  that  said  application  had  not  been  |*ublished  for 
3riod  of  four  months,   this  is  such  a  fraud  as  will 
d  order."*    And  the  Court  further  charged,  that 
idant  could  noi  petition  legally  for  a  citation  to  be 
'  could  a  citation  be  i^sued  until  he  had  fully  dis- 
0  duties  assigned  to  him,  there  is  in  the  record  no 
order  for  a  citation.     If  you  should  believe  from 
le   that  the  citation  was  published  before  his  re- 
completed,  and  that  returns  were  made  after  the 
,  and  that  no  cita'ion  was  published  after  his  fit^al 
e  made,  the  publication,  the  Gou't  charges  you, 
and  should  you  believe,  in  addition  to  the  above 
the    defendant   had   made   any    false    r^'turns, 
turning  property  purchased  by  others  when  the 
in  fact,   purchased  by  himself,  and  that  he*  made 
esenrations,  or  such  were  made  by  any  one  with- 
in dge   to  the  Court,  and  he  knowingly  availed 
It    to  procure  an  illegal  order  of  dis  barge  and 
curing  the  same  before  it  could  be  lawfully  g»^ant- 
ourt,  and  this  to  the  prejudice  of  compliinants, 
harges  you,  that  these  circumstance;*  would  au- 
to set   aside  such  order  of  discharge  on  the 
•aud^" 
use    the    Court  charged  the  Jury,  that  it  waa 
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necessary  to  the  legality  of  an  administrator's  ssle  rf  ne- 
groes, that  such  sale  should  be  advertised  for  sixty  days  tf- 
ter  the  passing  of  such  order  granting  bnn  leave  to  aeU,  anl 
such  advertisement  could  not  be  run  cotemporaneoaslj  with 
an  application  for  leave  to  sell ;  and  that  a  salewithontsaeli 
previous  advertisement,  however  otherwise  fair  and  for  Wl 
value,  is  null  and  void. 

7th.  Because  the  Court  refused  to  give  the  follnwin 
charge  as  requested  in  writing:  *'An  administrator  iaOtw- 
gift  may  buy  at  his  own  sale,  he  being  the  highest  bidder,  w 
the  sale  is  otherwise  legiUly  conducted,  if  it  be  shomn  tkl 
the  sale  was  fair,  bona  fide^  and  free  from  all  fraud,  and  iht 
the  property  so  bought  sold  at  the  time  for  its  full  and  ftii 
value ;  and  if  the  Jury  sh:ill  so  believe  in  this  case,  then 
complainants  are  entitled  to  no  relief  in  this  case  by  rea«M 
of  such  sale  and  purchase  by  the  administrator.** 

8th.  Because  the  Court  refused  to  charge  the  foUowiag 
written  request  of  defendant :  **  As  to  the  negroes  Pool  isi 
Charlotte — complainants  making  no  controversy  as  to  Bill, 
Lydi>i  and  child — if  the  Jury  shall  believe  they  were  WAy 
and  without  fraud  bought  by  defendant  at  his  own  sale,  snd 
that  said  negroes  were  thereafter  fairly  and  banaj^  T^«on 
to  others,  then  defendant  must  »cc«»unt  for  the  profits  ^ 
made  by  his  bargain  in  the  purchase  and  re»aale  of  the  w* 
groes.  and  if  the  Jury  shall  believe  from  the  evidence  tbt 
the  defendant,  has  fairly  accounted  for  and  disbursed  mk 
profits  in  the  administration  of  said  estate,  then  comphip- 
ants  are  entitled  to  no  relief  in  the  case  made  by  their  K^' 
touching  the  sale  and  purchase  of  said  negroes."     And  be 
cau^^e  the  Court,  in  lien  thereof,  charged  the  Jafy«  ^^th«t 
the  measure  of  damages  and  relief  in  such  a  case  as  to  s^ 
groes  bou|fht  by  an  administrator  at  his  own  sale  »ndre-^oU,  I 
is  the  value  of  negroes  at  the  time  of  the   trial,  and  Urt 
f torn  the  time  of  such  purchase  up  to  date,  subject  to tKr 
deduction  of  the  price  paid  by  the  administrator  for  thei»^j 
groes,  and  interest  thereon,  which  in  this  case  wonl^l  be 
per  cent. 

9th.  Because  the  Court  refused  to  chai^ge  the  feUoraf 
written  request  by  defendant :  ^*  As  to  the  negrbCi  HtffKJ 
and  Esther,  if  the  Jury  shall  believe  from  tlie  1 1 1  iAinif i  tU 
they  were  purchased  by  defendant  at  his  owtt  nafa^  wA  W 
said  sale  was  otherwise  a  legal  sale,  and  -  thatftiy .  vvMhoI  a>| 


MACON,  JUNE  TERM,  1860.  791 

Sbuie  trtf.  Redwino  snd  Wife. 

r  compUiDaats'  intention  to  call  in  questi«)n  said 
(iirly  uii  hna  fide^  and  without  fraud,  p**rted  with 
mm  of,  and  all  right  to  control^  said  negroes  by 
lildren,  then  the  measure  of  damages  and  relief  in 

i^  one-half  of  the  difference  between  the  price  at 
fondant  purchased  them  and  their  actuiil  value,  if 
the  time  of  sach  purchase,  with  interest  and  half 
)  of  hire  during  that  time,  less  expense  of  keeping 
roes."  And  because  the  Court,  in  lieu  thereof,  as 
re  of  damages  and  relief,  charged  the  same  as  al- 
ed  as  to  the  negroes  Pool  and  Charlotte  bought  by 

at  his  own  sale,  and  afterwards  re-sold  by  him. 
(ecause  the  Court  refused  to  charge  the  following 
quest  of  defendant :  '^  As  to  the  negroes  Harriet 
r,  if  the  Jury  shall  believe  from  the  evidence  that 
lant  purchased  them  at  his  own  sale  fairly  and 
and,  and  that  the  sale  was  otherwise  legal,  nnd 
sfendant  parted  with  said  negroes,  and  that  the 

at  the  time  of  filing  this  Bill,  entirely  beyond 
,  and  this  without  notice  on  his  part  of  any  inten- 

part  of  oomplainants  to  question  said  sale,  then 
0  of  damages  and  relief  is  the  difference  between 

the  price  at  which  said  negroes  were  so  pur*- 

interest  thereon  upon  the  one  side,  and  half  the 
id   negroes  and  increase  at  the  tinoe  of  said  gift 

posseesion,  together  with  half  the  hire  thereof 
3  time  of  purchase  and  gift,  less  half  the  experw 
g  oare  c^  said  negroes  and  raising  said  increase 
time,  on  the  other  side." 
t  refused  to  grant  a  new  trial,  and  defendants 


nd  CnoGKEn,  for  plaintiffs  in  error. 
LL,  eonira^ 

irU — ^LuMPKiN,  J.,  delivering  the  opinion. 

11  it  brouffht  by  Columbus  L.  Bcdwinc  and  wife, 

I>aniel  W.  8nine,  the  administrator  of  Robert 

ceased)  the  fialker  of  Mrs.  Bedwine,  to  account^ 
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and  chftrgmg  hitn  with  multiplied  acts  of  tniftmamtgement; 
and  especially  *vith  having  bonght  at  his  own  pretettded 
sales,  large  and  v^iluable  portions  of  the  estate,  which  k 
now  holds,  or  has  appropriared  to  his  own  use. 

The  testimony  consists^  mainly  of  the  defendant's  own 
answer.  Much  time  has  elapsed  since  the  date  of  these 
transactions,  and  we  purpose,  without  going'  into  detail,  to 
discuss  the  following  pr.opositions,  to-wit : 

1.  Has  an  administrator  in  this  State  the  right  toboj 
property  at  his  own' sale  ? 

2.  When  an  administrator  has  failed  to  comply  widi  die 
Law  in  selling  property,  is  he  held  to  a  more  rigid  respoiiri* 
bility,  when  the  property  of  the  estate  is  purchased  by  him- 
self, than  by  other  persons  ? 

3.  What  is  the  rule  or  measure  of  damnges  when  theid- 
mitiistrHtor  buys  trust  property  himself  and  sells  it  again, 
and  otherwise  appropriates  it  to  his  own  use  ? 

It  is  contended  by  the  counsel  for  the  plaintiff  in  error, 
that  it  nerer  has  been  decided  by  this  Court,  that  an  exeen- 
tor  or  administrator  could  not  purchase  property  at  his  own 
sale — the  transaction  being  free  from  all  fraud.  And  it  is 
alleged  as  error  in  the  Judge,  that  he  refused  to  ehscrge  1^ 
Jury  upon  request,  that  he  could  so  buy,  the  sale  being  hoM 
fide^  and  the  trustee  the  highest  bidder. 

Let  us  settle  this  question  in  limine. 
'  The  case  of  Worthy  and  other  %  againet   Jolmw^i  cani 
othersy  8  Ga,  Rep.^  238,  was  this : 

Thomas  Worthy  died.     His  heirs  filed  their  Bill  against 
certain  purchasers  of  negroes  sold  by  his  exeeittor  at  fiiblie 
sale,  and  against  the  present  holders  of  certain  other  alares. 
that  were  bought  by  the  executors  at  their  own  sale,  and 
which  were  subsequently  sold  by  the  Sheriff  as  the  property 
of  the  executors.     The  Bill  was  demurred   t4>  eilirarka 
grounds ;  and  amongst  other  things,  for  want   of  eqiiity« 
the  Court  sustained  each  of  the  grounds  of  deinm<f,  IM 
this  decision  was  excepted  to  and  brought  to  this  Goart  by 
writ  of  error. 

Thus  it  will  be  perceived  that  the  point  was  legiUMMf 
presented,  as  to  the  right  of  a  representative  to  hvw  A  Ui 
own  sale.  And  this  Court,  upon  full  considentioii^  wi'^ 
on  argument  and  authority,  thus  disposed  of  tlnr 
^^Can  an  executor  or  administrator  teeofae  a 
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^alo  ?"  In  some  of  the  States  it  has  been  decided 
^•dles  are  per  90  void.  And  the  LegislAture  of  this 
a  recent  otatote  in  relation  to  Sheriflb,  have  gone 
iction  this  principle.  They  have  not  only  prombit- 
Fs  from  baying  at  their  own  sales,  but  declared  all 
liases  absolutely  void.;  and,  in  addition,  subjected 
r  to  a  public  prosecution  and  severe  punishment 
v'iction  for  a  violation  of  the  Law-  And  much 
^aid  in  support  of  this  Stafute  upon  the  score  of 

loctrlne,  howirver,  maintained  as  it  respects  this 
I  ustees  by  this  Court,  is  this :  That  where  a  pur- 
ade  by  a  trustee,  on  his  own  account  of  the  cestui 
although  sold  at  public  auction,  it  is  in  the  option ' 
iii  que  trust  to  set  aside  the  sale,  whether  ioiui 
)r  not ;  that  it  is  voidable  only,  and  not  absolute- , 
It  is  added — ^^  The  heirs  should  make  their  elec- 
a  reasonable  time  ;  otherwise,  they  would  be  pre- . 

n,  is  the  unanimous  doctrine  held  by  this  Court, 
ding  obita  dicta  to  the  contrary.  And  it  is  the 
judgment  of  the  present  Bench  upon  this  point* 
erely  as  to  the  rule  of  damages. 

of  Fffitning  and  others  against  Foran  and  an^ 
a.  Rep.y  594«  goes  further.    It  was  then  held  by . 
h,  that  ^^an  executor  cannot  become  the  pur* 
nd  sold  under  an  execution  against  his  testator ; 

will  be  set  aside,  however  fair  and  honest,  on 
ion  of  the  legatees,  provided  such  application  is 
^asonable  time ;  otl^rwise,  it  will  be  considered 
)r  abandonment  of  the  right." 
end  the  reasoning  in  this  last  case  to  careful 

isposed  of  this  preliminary  question,  we  would 
every  other  fundamental  exception  in  this  case 
n  the  settlement  of  a  single  principle.  It  is 
lat  Shine,  the  administrator  of  Glenn — and  if 
fie  are  fully  warranted  bv  the  record  in  assum- 
— did  not  comply  with,  tne  Law,  which  is  tl^e 
nduct  in  a  single  particular.  He  obtained  the 
L^  the  first  sale  prematurely ;  the  second  sale 
er  thd  order  had  expired — seven  years  having 
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intervened-Mmd  he  obtained  his  letters  of  dismissioii  on  tfao 
game  day  that  his  final  return  was  made.  To  all  mtentauki 
purposen,  then,  so  far  as  he  is  concerned,  and  it  is  the  same 
thine  as  if  he  acted  tbroughoat  without  authority  or  leave^ 
and  nis  liability  is  to  be  judged  of  in  the  same  way;  aofi 
just  here  ]8..the  point  upon  which  his  accountability  tnts. 

Ordinarily,  although  the  trustee  fails  to  obserre  the  reqai- 
aitions  of  the  Law,  still,  if  he  can  show  that  no  injury  r^ 
auhed  to  the  eestui  que  triMt^  by  reason  of  the  irregolarity, 
he  will,  perhaps^  be  protected.     Not  so,  however,  where  he 
becomes  the  purchaser  of  the  trust  property.    And  by  s  iinp 
adherence  to  this  salutary  distinction,  much  mischief  will  be 
prevented  by  laying  the  axe  to  the  root  of  the  temptsi^on  to 
aelfishness.     Heirs  and  legatees  do  not  litigate  upon  ei]oal 
terms  when  they  are  called  upon,  as  these  complainuild  are^ 
lo  contest  ¥rith  the  administrator  the  bona  fide$  of  transae- 
lions  which  transpired  twenty  years  since.     Whether  they  be 
false  or  fair,  erroneous  or  otherwise.     All  that  is  reqiiire<i  of 
\  fchem  is,  to  show  that  the  order  for  the  sale  of  the  inre:$tate'f 
I  negroes  was  fraudulently  obtained  and  fraudulently  execute  J: 
and  this  they  do,  when  they  prove  that  the  admiaistrati<r 
utterly  failed  to  comply  with  the  Law  in  each  and  ererr  io- 
#tance;  and  that  he  became  the  purchaser  of  the  property 
himself — directly,  or  indirectly  through  others — mAsf  sEUch 
circumstances,  he  is  chargeable  with  the  present  full  value  of 
the  estate  sold  under  those  illegal  orders,  with  interest,  mA 
his  illegal  dismission  will  not  screen  him  from  aeeountiDg.— 
Or,  if  any  of  the  property  is  still  in  his  possession  to  eeaxej 
the  same  to  the  complainants — or,  if  this  can  only  be  efertc^ 
by  a  sale — to  diplribute  the  moiety  of  the  proceeds  to  whkh 
the  complainants  are  entitled. 

In  this  way  only  can  the  stern  policy  be  maintmined,  whieb 
the  Law  adopts  to  guard  the  rights  of  infants  frota  invasiaii, 
and  which  it  will  not  allow  to  be  disregarded,  or  set  at  noo^ 
with  impunity. 

And  it  id  in  vain,  for  the  administrator,  to  seek  to  shield 
himself  behind  the  ex  parte  proceedings  of  the  Ordinary.— 
These  cannot  shelter  the  trustee  from  the  irregalarity  in  bio 
actings  and  doings.  The  Court  presumes  any  tbiagvi^ 
The  party  acts  at  his  peril,  if  it  is  not.  If  the  -Oiact  m 
wanting  in  vigilance,  the  party  must  not  be  waaliii^  te  Ail^* 

As  to  the  measure  of  damages,  then,  we  think  ii 
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hat  the  complainants  are  eatitled  to  recoyer  the  )>re0ent  ra* 
ue  of  the  Bem>e8  which  he  has  sold  or  given  awn j,  with  hire. » 
n  BeU  v»»  Bell  and  Others,  (20  Geo.  Rep.,  250,)  every 
hing  was  regtdar.  Still,  for  the  purpose  of  discouraging 
raaanlent  administrations,  procured  by  the  trustee  for  the 
elfish  purpose  of  possessing  himself  of  the  intestate's  prop- 
rtj,  and  not  for  the  benefit  of  the  heirs  and  creditors.  This 
^ourt  held  the  trustee  responsible  for  the  value  of  the  land 
ii  the  time  of  filing  the  Bill,  with  interest.  (See  also  I^an^ 
el  Ts.  Sappj  a.  574.) 

And  the  cases  in  the  Books  go  even  beyond  this,  and  al^ 
ow  the  Jury  to  give  special  damage,  beyond  even  the  origi- 
lal  value  of  the  chattells  (3  Burr,  1368/  2  Block.  Rep.^' 
K)2 ;  1  Atkin,  429.)  Even  when  the  trustee  has  not  acted 
rom  unfair  motives,  still,  if  he  has  sold  the  property  eon* 
rary  to  his  trust,  he  will  be  decreed  to  pay  the  utmost  va* 
ue.  If  he  still  holds  the  property,  he  will  be  compelled  at 
he  election  of  the  eestui  <me  tru%t,  to  convey  it.  The  rule. 
9  different  between  breaches  of  contract  and  breaches  of 
rust,  as  regards  damages. 

It  may  be  said  that  in  Borsett  vs.  Frith,  25  Geo.  Reporte^ 
h  587,  we  held  an  execution  de  eon  tort  only  liable  for  the 
>orchaae  money  with  interest.  Mark  the  difference — Frith 
raa  not  a  purchaser  at  his  own  sale ;  he  owned  an  interesi 
n  the  slave  sold  by  him ;  and  while  his  conduct  was  charao* 
erized  by  the  utmost  good  faith  throughout,  that  of  the  ad- 
erse  claimant  was  oppressive  in  the  extreme.  And,  yet, 
^ndge  McDonald  dissented  from  the  rest  of  the  Court,  now 
n  that  case,  on  account  of  the  Rule  as  to  the  damages  being 
00  indulgent. 

fiat,  admitting  the  Law  to  be  as  we  have  laid  it  down,  it 
las  not  been  observed*  by  the  Jury  in  making  up  their  de- 
ree,  as  the  calculation  demonstrates.  Allow  to  complain** 
Qts  the  enhanced  value  of  Pool,  Charlotte  and  children,  the 
legroes  sold,  and  how  stands  the  account  ? 

SHINE.  Cr. 

ly  total  amount  of  debts  paid  as  per  all  his  returns,. .  .17401  70 

LXSS  ASSETS  AS  TOLLOWS  ! 

ale  of  perishable  property, $1481  62 

lire  of  negroes  returned, 820  75 

lotes  and  aooounta  collected, 227  57 
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AxioounI  of  negroes  when  sales  are  aSnned: 

Man  Bell  sold  for 465  00 

Lydia  and  child, 861  00 

Harriet, 626  00 

Henry, 400  00 

$438174 

Net  balance  of  debts, •             3017  96 

Add  interest  at  8  per  oent., 4S2d  60 

SHINE.  Jh. 

Harriet  and  7  children,  value  and  hire  (by  Paul,) t5S62  00 

Pool, 8167  W 

.Esther  and  two  children, a060  00 

Charlotte  and  child,  (by  McAUun,) 4JW  00 

Guilford,  hire  only,  (by  Paul,) 2300  HO 

Henry,  Blacksmith 4000  00 

Willey, 1667  00 

Mary, 700  00 

Charles, *  1575  00 

$90,45100 
'  Deduct  debts  and  interest  as  above, 7,845  56 

Net  balance, ^  .$18^  41 

One  half  to  complainants, .  • $0^  ^ 

So  ought  to  have  been  the  verdict  upon  the  maximum  hy- 
potheses. We  take  the  statement,  not  allowing  complain&no 
the  enhanced  value  of  Pool,  Charlotte  and  children : 

SHINE.  Or. 

Total  debte  as  before, $7401  70 

Credit  as  previous  statement, $4383  74 

Add  Poors  sale, 250  00 

Charlotte, 365  00 

Profit  on  the  re-sale  of  two  lost, 184  00$5183  74 

Net  balance  of  debts, 2218  76 

Interest  on  this  sum  at  8  per  cent., 3548  40 

$6767  16 
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Ill  hire  as  by  former  statement,. . .  $26,451  00 

Is  viilue  aud  hire, 13167  00 

mil  (Children, 4500  00   $7667  00 

and  hire,  leaving  out  Pool  and 

0 $18,784  00 

bts  and  interest  as  his  former  caU 
5,767  16 

net  debit, $13,006  84 

to  complainants, $6,508  42 

Jict  of  the  Jury  is  for  $6,500.00,  being  just  $8.42 
after  leaving  out  Pool  and  Charlotte,  which  the 
ubtedlj  did.  It  will  be  noticed,  too,  that  no  in- 
alculated  on  the  hire,  which  ought  to  be  regarded 
due  annually.     This  would  largely  increiifie  the 

I,  under  any  view  of  the  Law,  there  is  no  earthly 
granting  a  new  trial. 

r  emains  to  add,  that,  in  the  opinion  of  the  Court, 
^'^are  was  not  disqualified  on  the  score  of  interest 
'ing  in  behalf  of  complainants  on  the  trial  of  this 
\  he  married  the  widow  of  Glenn  and  the  mother 
plainant,  Mrs.  Redwine ;  but  he  will  neither  be 
oser  by  the  event  of  thia  suit.  Neither  can  the 
lered  be  given  in  evidence  for  or  against  him  on 
'ial. 


• 
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UNION  DRAY  LINE  COMPANY,  v»  JOBL  E.  HURT. 

When  Cotton  is  to  b«  transported  through  the  medtuiB  of  two  ooamos  cu^ 
riers,  connecting  with  one  another,  it  i»  the  duty  of  biin  who  perforiM  bn 
part  of  the  transportation  first,  to  deliver  it  to  bin  auccetsor,  by  at  IcmI 
placing  it  where  it  it  easily  accessible  to  hiin ;  but  while  the  firvt  csano^dii' 
charge  himself  by  a  les»  delivery  than  this,  the  next  may  bind  kiiMelf  bf 
accepting  a  less. 

Case,  in  Mascogee  Superior  Court.     Tried  before  Mp 
WoBRiLL,  at  November  Term,  1859. 


I 


This  was  an  action  brought  bj  Joel  £.  Hurt,  for  the  tm 
of  Alexander  H.  Sheffard,  against  the  Union  Dray  Con- 
any,  to  recover  the  value  of  about  86  bales  of  cotton,  aU 
eged  to  have  been  received  by  defendant  as  common  car- 
riers, and  which  cotton  was  burnt  and  destroyed  after  it  eame 
into  defendant's  possession. 

The  defense  was,  that  said  cotton  had  been  sent  by  the 
Mobile  k  Girard  Railroad  from  Mr.  Hurt's  plantation,  con- 
signed to  Stewart,  Gray  k  Co.,  Ware-housemen  in  the  city 
of  Columbus ;  that  upon  its  arrival  at  the  Depot  in  Girard, 
opposite  Columbus,  it  had  been  thrown  off  the  cars,  aad 
while  lying  there  on  the  side  of  the  Road,  and  beifort  iujfe- 
livery  to  defendant  by  the  Railroad  Company,  and  befeie 
defendant  had  accepted  or  received  the  same,  it  was  \mnX 
by  the  fire  which  consumed  the  Railroad  Depot,  fte.,  aad 
that  defendant  was  therefore  not  liable  for  tlie  loss  of  said 
cotton. 

The  cotton  wa^  burnt  the  second  night  after  the  day  upon 
which  it  was  thrown  out. 

After  the  testimony  was  closed,  counsel  for  definidaBt 
asked  the  Court  to  charge  the  Jury  as  follows :  , 

1st.  That  the  Mobile  &;  Girard  Railroad  Comfiany's  lia- 
bility continued  until  they  made  a  complete  deliTeiy  of  the 
cotton  to  the  consignee,  or  their  authorised  agents,  at  such 
points  as  by  their  contract  they  were  bound  to  delWei* 

2d.  That  to  constitute  a  complete  delivery,  the  MobBe  k 
Oirard  Railpad  was  bound  to  leavQ  the  cotton  in  ft  |ibK 
where  the  consignee,  or  his  agent,  could  convenieatfy 
ine  it — count  the  bales,  and  carry  them  away. 

8d.  That  if  this  cotton  was  promiscuously  throi 
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•100  bales  of  cotton,  the  consignee  had  a  right  to  rc- 
reccivd  it,  and  the  Railroad  remained  liable  for  bo 
f  said  cotton  as  the  consignee  refused  to  receive ;  and 
rotton  was  burnt,  it  is  the  loss  of  the  Mobile  k  Gi- 
ilroad,  and  the  defendant  is  not  liable  therefor. 
1  were  other  charges  asked  and  refused,  but  the  ex- 
taken  to  said  refusal  abandoned.] 
hove  requests  the  Court  refused  to  give  in  charge  to 
\  and  connsel  for  defendant  excepted. 
ury  found  for  the  plaintiff  sixteen  hundred  and  nine- 
ollars  and  thirteen  cents.     Whereupon,  counsel  for 
It  tendered  his  bill  of  exceptions,  assigning  as  error, 
la]  to  charge  as  requested  above. 

Moses,  for  plaintiff  in  error. 

DowNiyo,  contra. 

Court. — Stephkns,  J.,  delivering  the  opinion. 

lilroad  and  the  Dray,  line,  were  both  common  car- 
ing the  public ;  and  as  such,  each  had  its  own  ap- 
duty  to  perform — the  one  in  delivery,  and  the  oth- 
iving  the  cotton  for  continued  transportation  to  its 
lestination.  The  Railroad,  having  finished  its  part 
ns  porta tion  when  it  had  carried  the  cotton  to  the 
?  Road,  was  still  bound  to  turn  it  over  to  the'  next 

take  care  of  it  a  reasonable  time  for  the  purpose 
Ing  it  over.  What  constitutes  ff  good  turning  over 
'  from  one  to  the  other,  so  as  to  discharge  the  first, 
(I  by  what  is  needful  to  be  done  in  putting  the  suc- 
ull  possession  of  the  goods;  and  no  delivery  ac- 

this,  unless  it  places  the  goods  where  they  are 
ssible  to  the  next  carrier  who  is  to  take  them, 
luring  to  a  consignee^  the  carrier  is  discharged 
le  does  what  the  consignee  accepts  as  a  delivery, 
'ptance  of  a  less  delivery  by  the  next  carrier  can 
I  from  the  full  duty  which  he  owes  to  the  customer, 
the  article  in  the  actual  control  of  his  successor 
^portatiou.  But  yet,  the  next  carrier  may  bind 
hough  the.  predecessor  can  not  disjcharge  himself 
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by  a  lesB  deHv^y  than  this ;  for  while  the  carrier  csn  not 
put  off  any  of  bis  duties  to  the  customer,  ^e  may  assume 
new  ones.     It  does  not  follow,  therefore,  that  the  liability  o( 
the  Dray  Line  began  only  when  that  of  the  Railroad  censei 
and  hence  the  Court  properly  refused  to  give  the  ehaiges  n- 
quested^  concerning  the  cessation  of  liability  on  the  part  of 
the  Railroad.     While  the  cessation  of  liability  oa  the  on« 
part,  would  be  the  beginning  of  liability  on  the  other,  in  the 
absence  of  any  stipulations  between  the  two  carriers  varying 
the  character  of  the  delivery,  yet  the  test  fails  when  there 
are  such  stipulations.     It  was  contended  that  there  were  such 
stipulations  in  this  case,  and  some  of  the  evidence  looks  in 
that  direction.     If  the  Dray  Line  accepted  less  than  a  legtl 
delivery,  they  are  bound  by  it,  while  the  Railroad  is  oot  dis- 
charged by  it.     The  agent  of  the  Dray  Line,  however,  could 
not  have  accepted  for  them  a  delivery  out  of  the  cour^^  oS 
trade,  that  is  to  say,  less  than  a  legal  delivery,  without  a 
special  authority  to  do  so.     From  this  view  of  the  case,  ift 
think  the  second  charge  asked  in  relation  to  the  general  rule 
as  to  what  delivery  the  Dray  Line  was  obliged  tu  accepU 
ought  to  have  been  given,  while  the  first  and  third  desiring  a 
test  from  the  cessation  of  liability  on  the  part  of  the  Rail- 
road were  properly  refused. 

Judgment  reversed. 


DURHAM  -«.  KEATON,  et  aL 

The  rightii  aod  liahilttieo  of  a  party  not  appealiog,  ar«  determioe^  ft»d  iW 
by  the  first  verdict;  nor  can  they  be  changed  by  any  fortber 
the  Appeal  Trial. 

Complaint  in  Dougherty  Superior  CourL      Tried  before 
Judge  Allen,  at  June  Term^  1859. 
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Justice  Lumpkin  giyes  a  full  statement  of  the  facts  of 
^e,  in  the  opinion  of  the  Court  deliyered  by  him. 

)X  k  Davi8«  for  plaintiff  in  errror. 

iJHTfiR  &  Ely,  for  defendants  in  error. 

\e  Court. — Lumpkin,  J.,  delivering  the  opinion. 

A  as  an  action  brought  by  Benjam  W.  Keaton,.on  a 
$489  00,  against  Durham  and  Hartbett,  as  partners 
,  and  James  Bond  as  security.  Lindsey  H.  Dur- 
ided  that  he  never  was  a  member  of  the  firm  of  Dur- 
lartnett ;  that  he  never  signed  the  note  sued  on,  nor 
?d  any  one  ^Ise  to  do  so.  He  admits  that  he  agreed 
le  the  security  of  Hartnett  on  said  note,  and  was 
bat  a  verdict  should  go  against  him  as  such, 
try  found  for  the  plaintiff  the  principal  and  interest 
the  note,  together  with  the  cost  of  the  suit  against 
artnett,  as  principal,  and  Lindsey  H.  Durham  and 
>nd,  as  securities. 

Ilartnett  being  dissatisfied  with  the  verdict,  entered 
I — Lindsey  H.  Durham  refusing  to  litigate  further. 
)peal,  the  special  Jury  found  against  Uartnett  and 
us  principals,  and  Bond  as  security.  Whereupon, 
noved  for  a  new  trial  on  the  ground,  that  the  ver- 
ontrary  to  Law  and  evidence  in  this ;  that  it  was 
urham  and  Hartnett,  as  principals,  when  Hartnett 
\]y  party  appealing.  The  Court  oveiTuled  the  mo- 
this  decision  is  excepted  to  and  brought  up  to  this 
ivrit  of  error. 

t  of  1837,  {Cobb,  500)  is  of  difficult  and  doubtful 
>n.  It  professes  to  explain  and  amend  the  judi- 
of  1799,  and  assigns  as  the  reason  of  its  passage 
irity  of  opinion  and  diversity  of  practice  which 
n  the  different  circuits,  upon  the  subject  of  enter- 
s.  We  are  sorry  to  say,  that  the  Act,  however 
hy  its  purpose,  had  only  made  confusion  worse 
L 

TO  to  the  early  interpretation  put  upon  this  Act 
irt,  to-wit:    That  parties  who  fail,  or  refuse  to 
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appeal,  must  abide  by  the  first  judgment  as  conelnsive  m  to 
them,  and  that  they  cannot  be  affected  by  any  future  pro- 
ceedings in  the  cause.  True,  Bell  vs.  Bell,  18  Geo,  Ref, 
38,  may  seem  to  be  a  modification  of  the  former  adjodict- 
tiions.  It  mjiy  be  so  in  reality — still,  the  decision  in  thu 
case  is  put  upon  the  special  circumstances,  and  was  uerer 
intended  to  disturb  the  previous  rulings. 

If  it  be  the  will  of  the  Legislature,  that  one  of  a  half 
dozen  plaintiffs,  or  defendants,  shall  control  the  rest  of  his 
associates,  and  compel  them  to  liti/^^ate  with  or  without  their 
consent,  let  the  General  Assembly  say  so  ^*by  declintion 
plain. 

It  is  suggested  that  appeals  are  for  the  benefit  of  appel- 
lants. Who  is  to  judge  of  that  ?  Look  at  this  case!  T^ 
Petit  Jury  found  Durham  a  surety  only.  To  that,  he  coo- 
sented,  and  by  that  verdict  was  willing  to  abide.  HarlneU 
is  dissati>fied  with  the  verdict,  not  as  rendered  against  him- 
self, but  in  favor  of  Durham,  appeals.  Durham  refuses  lo 
join  him,  and  upon  the  appeal,  Hartnett  succeeds  in  having 
Durham  bound  as  principal.  We  think  the  appeal  verdicl 
should  be  vacated  as  to  Durham. 


PRICE  v%.  WEBSTER  &  PALMES. 

Good  £«tb  to  a  gimranior  requires  that  the  fand*  of  Ue  debtor  sbooU  bra?' 
plied  to  his  own  dcbta  and  not  to  d«btM  for  wbU-b  be  is  Bot  bo<ni4,  and  tf (^ 
guarantee  accepts  of  such  a  miVapplication  of  luoda  A>r  b»» 
the  guarantor  may  treat  the  wronir  application  a»  a  nullity,  aod 
he  would  do,  if  the  right  one  had  been  naMde. 

Assumpsit,  in  Sumter  Superior  Court.    Decided  bj  Jv% 

Allen,  at  October  Term,  1869. 

Webster  &  Palmes  sued  John  Y.  Price  on  a  gamtwoAj*  Oa 
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1,  plaintiffs  read  the  gnaraiity  in  endanoe,  wUeh  is 

its: 

''Oglbthoepb,  Jutmrj  22d,  1858. 
m,  Wdfiter  ^  Palmes :  Gents — ^The  objeeto  of  this 
to  My  to  jou  that  one  Mr.  Thomas  M.  Allen,  a  re- 
mine,  has  taken  an  interest  with  Mr.  F.  M.  Davisi 
ilace.  Mr.  Allen  is  a  minor,  and  I  will  answer  half 
9  of  the  concern,  and  I  will  render  them  sach  other 
e  as  they  may  need. 

(Signed)  JOHN  V.  PRICE. '' 

Ss  then  read  a  note,  dated  Maroh  21st,  1854,  and 
let  J  days,  for  $787.60,  signed  ''F.  M.  DaWs,"  and 
)  plaintiffs  or  their  order. 

fs,  also,  introdnced  the  testim<m7  ^^  Amos  E. 
which  is  as  follows : 

tc  sued  on  was  eiven  in  settlement  of  an  account 
furnished  F.  M.  l)ayis,  of  Oglethorpe,  at  the  time 
e  quantities  mentioned  in  the  annexed  statement. 
as  clerk  of  plaintiffs  during  the  period  embraced 
unt.  All  that  witness  knows  of  a  partnership  be- 
is  and  Allen  was  gathered  from  Price's  letter. — 
lever  heard  of  the  dissolution  of  said  partnership 
lit  was  brought.  Plaintiffs  were  induced  by  Price's 
rnish  the  goods  to  the  concern  doing  business  un- 
le  of  F.  M.  Davis. 

lunt  annexed  to  the  testimony  of  Webster,  and 

also  read  in  evidence,  is  maiae  out  in  favor  of 

gainst  F.  M.  Davis,  and  shows  items  of  goods 

md  dealings  between  the  parties,  commencing  in 

1852,  ana  continuing  do?m  to  June,  1864,  and 

the  result  of  the  dealings  between  the  parties 

entire  period,  a  balance  of  $787.62,  for  which 

od  on  was  given.     The  aggregate  amount  of  the 

ctween  $7,000  and  $8,00&— the  payments  made 

o    time,  after  the  partnership  of  Davis  &  Allen 

having  reduced  it  to  the  balance  above  named. 

further  shows  liiat,  at  the  time  said  partnership 

Davis  was  indebted  to  plaintiffs  some  $1,600  or 

this  indebtedness  goes  to  make  up  in  part  the 

lount  reduced  by  payments  as  sBtiove  stated. 

52 
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Plaintiffs  closed  their  case,  and  defendant  proposed  to  in- 
troduce the  testimony  of  Thomas  M.  Allen,  to  prove  thu  lie 
was  in  partnership  vrith  Davis  a  short  time  only  and  then 
acted  as  his  clerk^  and  further,  that  payment  of  the  note  was 
never  demanded  of  him,  and  that,  if  it  had  been,  he  could 
have  paid  it  out  of  effects  of  Davis  in  his  hands. 

The  Court,  on  motion,  rejected  this  evidenoe  on  the  gronad 
that  Allen  was  interested  in  the  event  of  the  suit 

The  Jury  returned  a  verdict  in  favor  of  plaintift  for  one 
half  the  amount  of  the  note,  and  defendant  moved  for  anew 
trial  on  the  following  grounds : 

Ist.  Because  the  Court  erred  in  refusing  a^  non-suit  irhen 
moved  for  by  d^endant's  counsel  on  the  ground  of  a  mmtof 
notice  to  defendant  in  a  reasonable  time  of  the  aceeptuiee 
by  plaintiffs  of  his  guaranty. 

2a.  Because  the  Court  erred  in  charging  the  Jury  that  no 
notice  is  required  in  Georgia  to  be  given  to  the  guarantor  of 
the  acceptance  of  his  guaranty,i  in  order  to  fix  his  lial^ity. 

3d.  Because  the  Court  erred  in.  striking  defendant's  pletf. 
setting  up  want  of  notice  and  the  great  lapse  of  time  beforf 
recourse  was  had  to  defendant  to  enforce  this  daim. 

4th.  Because  the  Court  erred  in  rejecting  the  evidence  of 
Thomas  M.  AU&n. 

5th.  Because  the  verdict  is  contrary  to  the  evidence. 

6th.  Because  the  letter  of  credit  given  by  defendant  k 
within  the  provisions  of  the  Statute  of  Frauds.  . 

7th.  Because    of  variance   between  the  allegalioBS  aad 

8th«  Because  the  proof  shows  that  plaintiffii  gave  thepxin- 
elpals  indulgence*  and  shows  a  want  of  diligence  in  oolleet- 
ing  the  note  of  F.  M.  Davis,  and  does  not  show  a  demsad 
on  the  principal  and  notice  to  defendant  of  the  dishonor  of 
the  note. 

9th.  Because  plaintiffs  do  not  prove  that,  after  the  traaft- 
action  between  the  parties  were  dosed,  they  gare  notice  t» 
defendant  of  the  amount  for  which  they  held  him  liable. 

There  were  other  grounds  taken,  but  it  is  uniieoeeBary  « 
state  them. 

The  Court  refused  a  new  trial  and  defendant  exerted. 

S.  C.  Elam,  for  plaintiff  in  error. 
MoOat  k  Hawxivs,  toniraf 
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(%urf.'-STEPHEN8,  J.,  delireriiig  the  opinion. 

le  view  disposes  of  the  case  now  and  hereafter,  and 
cessarj  to  allude  to  the  numerous  points  presented 
e  think,  the  verdict  is  against  the  evidence.  Prioe 
(1  the  pavment  of  half  the  debts  of  Davis  &  Allen, 
dollar  of  the  pre-existing  debts  o(  Davis;  and  this 
n  effect  founded  on  one  of  those  pre-existing  debts, 
L  a  debt  of  Davis  and  Allen.  The  pajmenta  made 
z  Allen,  if  applied  to  their  own  indebtment  instead 

o(  Davis,  would  have  left  nothing  due  from  them 

note  was  given,  and  the  plaintillis  were  bound  Ibr 
t  application  of  the  payments,  and  are  bound  now 
-  and  treat  the  payments  as  having  been  applied 
;ht  to  have  been  applied*  The  funds  of  Davis  & 
it  to  have  been  applied  to  the  debts  of  Davis  k 
bcther  or  not  the  misapplieatton  was  itode  with 

of  Davis  k  Allen,  is  immaterial ;  for,  while  the 
!re  not  bound  for  the  good  faith  of  these  principal 
transactions  with  other  people,  they  were  bound 
Dod  fkith  in  all  transactions  with  thenuielves,  de- 
their  own  consent.  The  plaintiffs  could  not  con- 
-ong  application  of  the  funds  without  a  violation 
li  to  the  guarantor,  and  the  guarantor  is  entitled 
ivrong  application  as  a  ntdlity,  and  to  stand  where 

if  the  right  one  had  been  made. 

reversed. 


•• 
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WAT  k  TAYLOB  v$.  BROWN  k  OABMICHASL 

1.  Under  tbe  9ik  S^uity  Hula,  an  iiu'itnctum  to  reBtmin  a  Comnoa  Lnr  i»> 
lioo  ouglitt  Qot  to  be  grantad,  nolaaa  the  application  is  made  thiny  dip  ha- 
fore  the  trial  term  of  U»e  case,  or  a  good  reason  given  for  the  delay. 

2.  There  is  no  ec|Qily  in  a  Bill  which  aska  the  injunction  of  a  Codbos  Iaw 
action  upon  the  grounds :  Ist.  That  the  complainants  do  not  owe  thsM 
on  which  the  pending  anit  is  lonnded.  8d.  That  the  defendants,  by  wiBg 
out  garnishment  against  a  person  who  held  assets  of  the  conplsinalh 
have  prevented  the  cempkrinanlff  horn  pnying  their  debts. 

In  Sqmtj)  itiSRvmi^er  Si^[>erior  Court.    Decidon  hj  Jd|p 
Allbk,  at  Oeto&MT  Tefin,  1859. 

DefendaiitB  in  enror  filed  their  Bill  in  Bqnity  miMt 
W»7  k  Tftylor,  tdleging,  tbat  in  1865  they,  mmn  £  Q» 
micbael,  having  entevM  into  a  oopartnership  toearrjcai 
'warehonto  and  eooumMioii  bnsiiiess  at  AmerieaB,  6a«,  wb 
'ftn  arrangement  with  Way  k  Taylor,  <^  Saranaalu  Qak^in 
consign  to  them  nlX  the  ootton  controlled  by  oomplMiMC^ 
and  to  use  their  inflaenee  in  sending  them  bnaineBa,  in 
eideration  of  iddeh  aaid  Way  k  Taylor  were  to 
drafts  to  be  drawn  by  complainanta  on  them ;  that  19 
Bnuice  of  this  azrangement^  ocHnplaiaants  did  all  ih»j 
to  suetain  and  patronise  said  Way  k  Taylor.  Corn;  ' 
fiuther  state^  that  dioy  shipped  seriHral  thonaand 
cotton  to  said  Way  &  Taylor,  and  that  one  of  the 
ants,  being  the  agent  of  the  Bank  of  Savannah, 
large  shipments  of  cotton  of  buyers  and  plaaters»  t^ 
warded  to  said  Way  k  Taylor ;  for  which  lab(Mr  and 
age  no  charge  was  made,  for  the  reason  that  it  was 
no  charge  would  be  made  by  the  latter  for 
plainants'  drafts.  It  is  further  stated,  that  on 
tion  of  complainants'  said  firm,  in  1857,  said 
removed  to  Albany,  Ga.,  and  by  agreement  with  his 
Brown,  left  all  the  assets  of  said  firm  in  the  haiida 
latter  to  pay  the  firm  debts,  &c.;  that  sometime 
Brown  absconded  and  left  the  said  assets  with  one 


the  clerk  of  the  old  firm ;  upon  ascertaining  whici^^^B^* 

Elainant  Carmichael  came  to  Americus  and  aensaaMflHlki 
ooks  and  assets  of  said  firm,  with  the  view  of  f^^^^'ftBk.^9 
the  joint  debts,  which  assets  amounted,  at  the  time 
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s,  to  140,000,  and  the  debto  to  only  $80^000 ;  and 
opartnenhip  was  then  solvent,  and  that  if  he,  Gar- 
ould  hate  got  posseanon  of  the  said  assets,  he 
)  paid  off  the  firm  debts;  b«t  when  he  applied  for 


6  wa8  told  he  could  not  get  them^  as  said  for- 
bad been  ganisbeed  al  tha  iastanoe  of  said  Way 
who  had  commenced  their  two  actioas*-^ne  being 

and  Bail,  and  the  oUter  an  Attaohment  against 
Its  on  an  account  for  acceptances,  commissions, 
me  eleven  thousand  dollars,  and  thas  held  np  the 
aid  film  so  that  the  same  could  not  be  controlled 
1  by  complaiaant  Oarmiehael ;  and  that  great  loss 
him  in  consequence  of  thehr  being  thus  held  w 
ire  of  parties  during  the  time  they  were  so  hel^ 
'urther  afleged,  that  said  Way  k  l^y lor  are  press- 
lid  suits  now  in  the  i^peal  in  Sumter  Superior 

that  Way  4  Taylor  nt%  insolvent^  Ac.  The 
he  Bill  was  fbr  an  uqunolkm  to  restrain  said 
w  adtion,  &c 

was  presented  to  the  Chancellor  for  his  sanction 
bar  Term,  1859 — the  Common  Law  action  hav- 
nding  on  the  appeal  since  the  April  Term  pre- 

;  having  passed  an  order  granting  the  injunction 

counsel  for  Way  k  Taylor  excepted  thereto,  and 

>r  on  the  following  grounds : 

ise  there  is  no  equity  in  the  Bill,  because  it  is 

^  granted. 

96  it  should  have  been  sued  out  at  least  thirty 

I  to  October  Term,  1859,  or  some  good  reason 

:  doing  so« 

;e  the  Common  Law  proceedings  referred  to  in 

not  attached  thereto  as  exhibits.     (They  were 

*d,  bat  leave  was  asked  by  complainant  to  refer 


OH  and  Irwin  k  Butleb  for  plaintiiTs  in  er- 


[AWKnrs,  contra. 
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By  the  OouH. — Stbphbks^  J.,  deliyeiing  die  opimoD. 

1.  We  think  that  under  the  9th  Equity  Rule,  the  appli- 
cation for  this  injunction  came  too  late,  unless  good  caue 
had  been  shown  for  the  delay.  None  was  shown,  and  tihe 
application  ouffht  to  have  been  refused. 

2.  We  think,  moreover,  that  there  is  not  a  sembhnce  of 
equity  in  this  Bill.  The  first  ground  upon  which  it  is  baaei 
amounts  to  nothing  but  a  denial  of  the  debt  whose  nroseea- 
tion  it  seeks  to  enjoin.  Surely  there  was  no  need  or  equity 
jurisdiction  to  make  that  defense.  The  only  other  gnmnd 
is,  that  the  complainants  had  been  preventeid  firom  payiBt 
their  debts  by  a  garnishment  iwhich  tne  defendants  had  sued 
out  against  a  person  who  held  assets  of  complainants  U 
the  garnishment  was  sued  out  wrongfully,  they  have  a  com- 
plete remedv  by  suit  on  the  garnishment  bond ;  if  it  iris 
sued  out  rightfuUv,  they*  are  not  entitled  to  any  remedy  at 
aU.  We  think  the  motion  to  dissolve  the  injunction  and 
dismiss  the  Bill,  ought  to  have  been  sustained. 

Judgment  reversed. 


EWELL  WEBB  V9.  WILLIAM  W.  FLEMDTG. 


1.  A  testator^s  ackoowledgement  of  his  »i;naiare  ia  the  presence  of 

scribiDg-  witnesses  is  sufficient,  withoat  the  signing  being  dIoBD  ia  V%Kt 

f>reMnbe. 
3.  It  is  not  necessary  that  the  subscribing  witnesses  should  siga  in 

ence  of  each  other ;  it  is  soffioient  if  each  signs  in  the  presence  ( 

tator. 

3.  An  attempt  to  manumit  a  slave  avoids  that  part  of  a  Will  which 
that  object,  but  not  the  remainder  of  it. 

4.  The  verdict  in  this  case  held  to  be  supported  by  the  evidetae. 

Caveat  to  Will,  in  Early  Superior  Ooort    IMed 
Judge  Allbk,  at  April  Term,  1860. 


i 


lfAC(»r,  JUNE  TIRM,  1860.  809 

Webb  vf.  Plemiiicp. 


Ewell  Webb  filed  his  Oavest  to  the  Will  of  Mark  Sanders, 
)D  the  following  grounds : 

Ist.  Because  said  testator  did  not  sign  sajd  paper  in  the' 
)resence  of  all  of  said  witnesses,  nor  either  of  tnem. 

2d.  Because  he  did  not  sign  said  paper  purporting  to  be 

Sd.  Because  the  witnesses  did  not  sign  said  paper  in  pres- 
nce  of  each  other. 

4th.  Because  said  Will  attempted  to  manumit  or  give 
Teedom  to  a  slave,  and  is  therefore  void. 

dth.  Because  said  Will  was  not  the  free  and  voluntary  act 
>f  said  Mark  Sanders. 

6th.  Because  undue  influence  was  used  in  the  procure- 
nent  of  said  Will,  and  therefore  said  Will  is  void. 

The  cause  being  for  trial  on  the  appeal,  the  following  evi» 
lence  went  to  the  Jury  : 

Thomas  T.  Smith  testified :  That  he  signed  the  paper  pro- 
luced  to  him  the  day  of  its  date,  or  about  that  time ;  went 

0  the  house  where  Sanders  was  after  dark  ;  he  had  received 

1  note  from  Jeff.  Hutchens,  requesting  him  to  go  there,  and 
rhich  had  caused  him  to  go ;  was  met  at  the  house  by  Hutoh*>^ 
ns,  who  said  that  they  would  not  go  into  the  house  until 
^Ir.  Taylor  and  his  family  had  retired  for  the  night ;  they 
rere  in  a  room  up  stairs ;  when  they  went  into  the  house, 
kbout  9  o'clock,  Sanders  was  in  bed,  with  his  faoe  to  the 
rail,  quite  feeble ;  no  person  present  but  Hutdiene,  Sanders 
nd  witness ;  Hutchens  produced  the  Will ;  he  first  saw  it 
a  Hutchens'  band  or  possession ;  Hutehens  approached  the 
ed  qdid  said  to  Sanders :  ^^  Mark,  Tom  is  here  to  attend  to 
hat  business;"  Sanders  said,  ^^Yes,  this  is  my  Will;  it  is 
^tten  as  I  want  it ;  I  want  you  to  witness  it."  He  then 
ubscribed  the  paper  in  the  presence  of  Sanders ;  Sanders 
id  not  sign' or  say  he  had  simed  it  in  witnesses'  presence  ; 
V^iU  was  not  read  either  by  Hutchens,  Sanders  or  witness ; 
e  did  not  know  the  contents  of  the  Will ;  witness  remained 
here  during  the  night ;  after  Hutchens  and  witness  retired 
rem  the  room  of  Sanders,  Hutch^is  told  witness  to  say  no* 
hing  about  the  fact  of  the  making  of  the  Will ;  no  one  must 
now  but  the  witnesses  until  Sander's  death ;  that  Sanders 
id  not  want  Col.  Taylor  to  know  he  had  made  a  Will ; 
witness  believes  the  paper  to  be  in  the  hand-writing  of 
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Hutdheu;  had  known  Stad^ra  aboot  three  yeftre;  kewu 
a  very  intemperate  man;  he  and  Hntcbena  were  vim 
friends — assoeiated  together ;  Hjifeohenfi  was  a  yery  shrewd, 
intelligent  man,  and  sustained  a  mod  character ;  after  the 
Will  was  signed,  Sanders  handed  it  to  Hntchens^  Mybgi 
^'Take  care  of  it."    Hntchens  folded  it  up  and  handed  it  to 
witness,  requesting  him  to  pnt  it  in  his  iron  safe,  which  he 
did;  Sanders  was  afflicted  with  a  disease  of  the  bowels;  bad 
been  nek  a  long  time ;  daring  his  sickness  Hntdmes  stajed 
with  him  a  great  deal— almost  continually;  durins  the  Isttsr 
part  of  hia  sickness  he  had  to  be  lifted  out  and  in  his  bad; 
knew  of  no  relations  Sanders  had  in  that  part  of  the  oesn* 
ty ;  thought  he  was  of  sound  and  disposine  mind ;  saw  ns 
one  attempt  to  inflnence  him  to  make  a  WUl ;  had  negroei 
of  his  own. 

Martin  T.  Alexander  said :  He  signed  the  Will  or  paper 
presented  on  or  about  the  day  of  its  date ;  lived  amt  t 
mile  and  a  half  from  where  Sanders  did ;  Sanders  liied  st 
Henry  Taylor's  pbntati<»i ;  was  in  no  business^  but  UMidi 
that  his  home ;  he  went  there  in  response  to  a  request  of 
Hutchens ;  when  he  arrived  at  the  house,  found  Hnteheas 
and  Sanders,  Hutehens  in  bed ;  soon  after,  he  weal  iale 
Sanders'  room ;  Sanders  said  he  wanted  witnees  to  Mffsl^ 
WiU ;  Sanders  had  it  in  his  hand ;  wtoeae  sSpsed  Ifce  WiO 
in  presence  of  Sanders;  Sanders  made  his  maik;  ao  eae 
present  but  Hutehens,  Sanders  and  himself;  HHIl 
read  in  hie  presence  by  Sanders,  or  any  one  else ; 
had  the  Will  in  his  hand  but  a  minute  or  so,  and  At 
read  it;  after  Hutokeneand  witness  had  retired  frum-Aa 
room,  asked  Hutehens  what  was  in  the  WiU;  TTntehim^ 
it  was  not  customary  to  tell,  asd  Sanders  did  not  wmH 
one  to  know  it  until  his  deadi ;  witness  doea  not  bow 
tiie  eontents  of  tihe  Will,  except  from  what  he  hae^ 
witness  was  frequently  at  the  house  where  Saiidem 
ftMuently  or  alwan  found:  Hutchena  there ;  HulekMe 
at  Howard's  Landing,  about  fbnr  miles  distant;  ka 
Sanders  were  good  frienda ;  Sanders  <fied  in  Aa 
July  last  year ;  at  tike  time  Sanders  signed  die  WiU 
thought  ran  of  diqvosing  mind  and  memory;  saw  an 
ence  exerted  by  Bntohana  or  others  to  tndaee  kiml» 
the  Will;  Sanders  handed  witness  die  WiU;  asid  im 
net  signed  it;  Sanders  told  witneao  to'wtila  kb 
was  too  nerrous  to  write  it,  which  he  did. 
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n  A.  MeDoweH  testtted :  That  he  wttt  to  the  boose 
indera  wm  abo«t  11  o'clock  in  the  day;  it  was  the 
paper  presented  was  dated  or  aboat  tliat  tisse ;  wae 

0  go  there,  bat  frequently  went  in  to  see  how  San- 
;  Hutobens  came  oat  of  the  room  where  Sanders 
h1  ;  Ssnders  produced  the  Will  or  paper ;  does  not 
be  £ot  it ;  end  asked  witness  to  sitfn  as  a  witness ; 
,  and  gate  it  back ;  Bntchens  told  him  to  say  ne- 
at it,  as  Sanders  did  not  wish  any  one  to  fcnow  it 
r  his  deatii ;  no  one  was  present  when  he  signed 
bat  Hatehens,  hims^,  ana  pertiape  Mr.  Power ; 
not  read  while  he  was  there  by  Hwtehens  or  any 

^ryer  testified :  That  he  believed  Mark  Sanders 
e  his  name ;  had  seen  him  sign  a  note ;  had  re* 
era  from  Sanders ;  did  not  know  that  he  wrote 

srmons  testified :  That  he  had  receired  an  order 
3r8,  and  when  he  saw  him  afterwards,  said  he  had 

1  gave  all  of  testator'9  property  to  J.  Hatehens 
Power,  to  be  eqoal^  divided  between  them,  after 
'  his  debts ;  and  aner  selling  his  boy  Heuy  and 
roceeds  porehasing  tlie  girl  Hose,  who  was,  b 
lis  executor)  to  be  freed  from  service  to  hinsel 
r  person* 

Y  having  fbuid  in  ihvor  of  the  propennder  of 
>unBeI  tor  caveator  moved  for  a  new  trial  on  tiM* 
t  the  verdlet  was  contrary  to  evidence,  contrary 
1  deeidecBy  and  strongly  against  ihe  weight  or 

t  refiised  the  motiett,  and  conasel  Ibv  caveafter 


&  DotraXiASS,  for  pMntttf  in  enor. 


^re.s^-STBPmms,  J.,  delivering  the  opinion, 
ermine  wheAer  or  not  this  verdict  is  supported 
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by  the  evidenoe,  the  evidenoe  mvst  be  apj^ed  to  tbe  diftN 
eat  issues  presented  by  the  different  grounds  of  cayeat.  The 
first  ground  is,  that  the  testator  did  not  sign  the  Will  in  the 
presence  of  the  witnesses.  The  evidence  is,  that  he  did 
sign  it  in  the  presence  of  the  witness,  Martin,  imd  thst,  by 
his  conduct,  he  clearly  acknowledged  his  signature  in  tlie 
presence  of  each  of  the  other  two.    And  that  was  suficknt 

2.  The  second  ground,  that  he  did  not  sign  the  Will,  is 
oovered  by  what  has  just  been  said  on  the  first  ground. 

3.  The  third  ground  is,  that  the  witneeees  did  not  aga 
the  Will  in  the  presence  of  each  other.  That  waa  not  neeeft* 
sary ;  it  is  sufficient  if  each  witness  subscribets  in  the  pres* 
ence  of  the  testfUar, 

4.  The  fourth  ^ound  is,  that  the  Will  attonpts  to  aainh 
mit  a  slave,  and  is  therefore  void.  The  Will  aoea  provide 
for  &e  purchase. of  a  slave  by  the  executor,  and  her  ntna- 
mission  afterwards,  and  the  part  of  the  Will  relating  to  that 
object  is  void ;  but  the  remainder  is  good,  as  has  been  fre> 
(juently  held  by  this  Court. 

5.  The  fifth  ground  is,  that  the  Will  was  not  the  free  anl 
voluntary  act  of  the  testator.  In  support  of  thia  groml, 
it  was  argued,  that  the  Will  being  written  by  Hatcheiui.w)» 
is  a  principal  legatee,  strong  proof  was  necessaiy  to  ahew 
that  the  testator  knew  the  contents  of  the  PfHPW*  ^^  ^^ 
the  proof  on  this*  point  was  very  weak.  We  think  the 
evidence  on  that  point  is  satisfactory.  The  testator,  aa  a|K 
pears  from  the  evidence,  could  read  aJid  write,  and  tha  tear 
tiaony  of  Smith  is,  that  when  he  subscribed  aa  a  witmSj 
the  testator  produced  the  Will  to  him.  He  prodaeed  the 
Will  without  getting  out  of  bed,  and  witiumt  asaiataiiea  Jm 
anybody.  He  must,  therefore,  have  had  in  bed  with  .hi% 
aetnally  nursing  it.  We  think  it  is  a  fair  and  satiafaOpy 
conclusion  that  the  deep  interest  which  he  manifested  m  itf^ 
subject,  led  him  to  make  use  of  the  ample  opportunity 
he  had  of  knowing  the  contents. 

6.  The  sixth  and  last  ground  is,  that  undue  influenea 
used  in  the  procupement  of  the  Will.     Theire 
dence  at  all  in  support  of  this  ground.     We 
of  the  issues  presented  hj  the  caveat  are  either  bad  b 
or  satisfactorily  met  by  the  evidenee*  « 


Judgment  affirmed. 
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CABTEB  et  al.  v».  CHRISTIE. 

Qote  to  n.,  io  coasideration  that  he  is  to  receive  two  thirds  of  the 
al  profits  of  the  Medical  firm  of  H.  A  C.  H.  collects  one-half  in* 
ne- third  of  the  profits,  and  appropriates  it  to  his  own  use.  H.  sues 
e  note.  Held^  That  at.LaWf  it  was  competent  for  C.  to  plead  as 
the  note,  the  excess  of  profits  received  by  H.,  and  have  the  same 
a  credit  upoo  the  note. 

int  in  Stewart  Superior  Oourt.  Tried  before  Judge 
at  April  Term,  1860. 

Christie  sued  Jardine  E«  Carter,  and  William  P. 
a  note  for  $1,250,  dated  July  26,  1852,  and  due 
stj  1854.  The  defendants  pleaded  that  the  note 
to  Dr.  William  M.  HardwicK,  in  part  execution  of 
lip  contract  between  said  Hardwick  and  Jardine 
by  the  terms  of  which  contract,  Carter  was  to 
rds  of  the  profits  of  the  partnership  for  the  years 
•,  and  1854 ;  and  that  Hardwick  has  receivea  and 
id  $650  more  than  his  share  of  the  profits  for  the 
-having  received  one  half,  instead  of  one-third, 
fits  for  that  year. 

*ial  of  the  case,  the  defendants  read,  in  evidence, 
]  J  of  the  plaintiff',  who  stated  that  he  bought  the 
n,  from  Dr.  Hardwick  in  1856  or  1857,  and  after 
LS  due ;  that  he  did  not  then  know  what  was  the 
n  of  it,  nor  did  Dr.  Hardwick  tell  him  until  after 
:;  brought. 

ts  theiv  offered,  in  evidence,  the  testimony  of  Dr. 
nes,  to  prove  that  in  1852,  the  witness,  Dr.  Car* 
Hardwick,  made  an  a^eement,  by  which  Jones 
bought  an  interest  in  Hardwick's  medical  prao- 
years  1852,  1858,  and  1954,  and  in  considera- 
(i,  the  note  sued  on,  with  others,  was  given ;  the 
eing  that,  for  the  years  1852  and  lo58,  Jones 
rere  to  receive  one  half  the  profits  of  the  medi- 
I  lip  thus  formed,  and  that  if  Hardwick  did  not 
he  practice  at  the  close  of  the  year  1853,  the 
vas  to  be  continued  during  the  year  1854,  each 
ng  oqaally  in  the  profits — ^it  bemg  agreed  that 
ould  not  retire  if  Carter  and  Jones  objected* 
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There  is  but  little  consideration  due  to  Mr.  Christie,  as 
the  holder  of  the  note.  He  swears  that  he  took  it  and  sued 
on  it,  to  accommodate  Dr.  Hardwiok^  and  that  Dr.  Hardwick 
is  bound  to  pay  him  the  money,  provided  he  fails  to  coHeet 
it  out  of  Carter.  Under  these  circumstances,  the  note  should 
be  treated  as  the  property  of  Dr.  Hardwick,  and  the  actios 
prosecuted  for  his  oenefit. 


JOHNSON  v8.  BALDWIN. 

A  contiauance  will  be  granted  in  order  to  give  a  party  an  opportaoity  of 
pelling  a  witness  in  another  State  to  answer  interrogator iea,  eyen  in  tke 
absence  of  knowledge  on  the  part  of  the  Court,  as  to  wbetber  the  Laws  of 
such  State  will  furnish  the  compulsory  process  or  not. 

Motion  for  Continuance,  in  Randolph  Superior  Court. — 
Decided  by  Judge  Perkins,  at  November  Term,  1859. 

Jacob  Johnson  filed  a  Bill  in  Equity  against  Moses  H* 
Baldwin,  alleging  that  said  Baldwin  had  preyionsly  aoU  to 
one  Sikes  a  lot  of  land,  taking  his  notes  for  the , 
money,  which  notes  Baldwin  haa  transferred  for  value; 
complainant  had  purchased  said  lot  from  Sikes  and  paad 
for  it,  and  that  Baldwin  had  recently  commenced  his  Jl 
of  Ejectment  to  recoyer  said  land,  &c. 

When  the  case  was  called  for  trial,  complainuit  mow^  to 
continue  the  same,  on  thc^  ground  that  preyious  to 
Term  of  the  Court,  he  had  sued  out  a  commission  to 
testimony  of  Benajah  Bass,  a  resident  of  the  State  of 
bama,  which  had  not  yet  been  returned  executed, 
had  sent  the  Interrogatories  to  the  witness  by  mail 
promise  from  him  that  he  would  haye  them  executedl 
torned.    They  were  returned  unanswered — ^the 
dining  to  answer  them ;  that  since  last  Court  he  had 
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her  letter  from  Bass,  promising^  to  answer  them  if 

re  sent  oyer.  Accordingly  complainant  dispatched 
with  them,  who  returned  on  the  Saturday  night  he- 
present  Term  of  the  Court  with  the  Interrogatories 

red — ^the  witness  refusing  to  answer  them. 

[ainant  asked  to  continue  the  case,  that  he  might 

counsel  in  Alabama  and  compel  Bass  to  answer. 

:pected  to  prove  by  Bass  that  Baldwin  had  repeat- 

1  witness  that  he  had  received  the  pay  for  the  land 

e  from  Sikes. 

ourt  overruled  the  motion  and  required  the  cause  to 

and  counsel  for  complainant  excepted. 

and  BoBiNSON,  for  plaintiff  in  error. 
ASS  &  Douglass,  contra. 

Court. — Stephens,  J.,  delivering  the  opinion. 

ik,'  the  continuance  ought  to  have  been  granted. — 
Qonj  sought  was  most  material,  and  the  complain* 
to  have  used  diligence  to  get  it.  The  suggestion 
liat  he  had  been  deficient  in  diligence,  but  that,  so 
know,  he  has  exhausted  his  power,  and  has  no  as- 
r  being  able  to  get  the  evidence  hereafter ;  for,  it 
f  e  do  not  know  that  the  Laws  of  Alabama  provide 
s  to  compel  a  witness  resident  there  to  answer  in- 
es  from  another  State.  We  think,  they  do  furnish 
ss ;  but  we  surely  do  not  know  that  they  do  no<, 
•ut  fair  that  the  party  should  have  an  opportunity 

t  reversed. 
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BOBINSON  et  oL  m.  GEOBGB  W.  TOWNS. 

1.  The  aMigomoot  of  a  joUgmeat  «od  execulioa  conveys  awnf  the  pbintirt 
interest  in  the  further  eaforccment  of  it,  but  not  his  interest  in  money  wbiek 
the  SherifT  has  previously  collected  on  it. 

2.  Judgments  on  roles  agains^  a  Sheriff  arp  admissible  in  evidence  agatast 
him  and  his  sureties,  in  an  action  on  bis  bond  for  fatlnre  to  pay  over  do- 
neys  so  adjudged  against  him. 

3.  The  attorney  of  a  non-resident  plaintiff  is  an  incompetent  vitness  for  bis 
client. 

Action  on  Sheriff's  Bond,  in  Muscogee  Superior  Court 
Tried  before  Judge  Worrill,  at  May  Term,  1 859. 

The  defendants  in  error  brought  suit  on  the  bond  of  Sej- 
mour  B.  Bonner,  deceased,  late  Sheriff  of  Muscogee  Coun- 
ty, i|rainst  Alexander  J.  Robinson,  his  administrator,  and 
the  aaministrators  of  the  securities  to  said  bond ;  alk^ng 
that  Bonner  had  collected  money  on  a  fi.  fa.  in  favor  of  said 
defendants  in  error  against  Thomas  Moore  and  had  failed 
to  account  for  it.  To  this  action,  pleas  of  the  general  issue, 
payment,  '&c.,  were  filed,  and  that  the  securities  were  dis- 
charged, because  the  plaintiffs  in  the  action  (defendants  in 
error)  had  granted  the  Sheriff  indulgence,  &c.  On  the  trial 
of  the  ease,  the  following  testimony  was  introduced : 

Plaintiffs  read  their  fi.  fa.,  returnable  to  January  Term, 

1841,  of  Muscoffee  Inferior  Court,  and  the  order  allowing 
them  to  sue  on  the  Sheriff's  bond.  They  then  read  an  eatxy 
on  the  fi.  fa.)  made  by  Bonner  in  January,  1842,  showinr 
that  he  had  received  on  the  fi.  fa.  that  day,  $839.34,  and 
another  entry  dated  October  15th,  1841,  showing  the  amount 
then  received  on  said  fi.  fa.  to  be  $415.00. 

Here  plaintiffs  closed,  and  defendants  proposed  to  read  the 
balance  of  the  entries  on  said  fi.  fa.,  consisting  of  a  transfer 
of  said  fi.  fa.  to  Henry  L.  Benning,  dated  November  3d. 

1842,  together  with  sundry  entries  of  payments  made  to  the 
attorney  of  said  assignee,  of  moneys  raised  on  said  fi.  flu, 
other  than  those  specified  in  the  entries  read  in  evidence  by 
plaintiffs.  Objection  was  made  to  this  evidence  and  tke 
t/ourt  rejected  it. 

Defendants  then  read  a  receipt  of  plaintiff*  attocwys. 
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k  Downing,  dated  March  18th,  1848,  in  which  they 
iHlge  to  hare  received  from  Bonner  (474.45  on  said 
aid  amount  consisting  of  $178.25  collected  by  them 
ler'on  a  fi.  fa.,  in  his  fayor,  and  $801.20  in  a  note 
T  T.  Colqoitt  received  by  them  as  cash. 
Blackman  was  introduced  by  defendants,  and  tes- 
hat,  as  agent  for  Bonner,  he  paid  Thomas  k  Down* 
843,  the  sum  of  $474.45  on  said  fi.  fa.,  being  the 
lamed  in  their  recdpt ;  and  that  about  the  19th  ^ 
Xy  1845,  Bonner,  in  die  presence  of  the  witness, 
her  settlement  with  Thomas  k  Downing  (plaintiflb* 
,)  at  which  time  said  attorneys  receipted  to  Bonner 
^800.  No  money  was  paid  by  Bonner,  bat  said 
Jated  to  collections  wluch  had  been  made  by  said 
for  Bonner,  and.  did  not  include  the  amount  speci- 
^  former  receipt.  The  winess  also  testified  that  he 
omas  &  Downing  say,  at  the  time  last  refurred  to, 
ler  then  owed  only  about  $185  on  said  fi.  fa.,  and 
had  in  their  hands  notes  belonging  to  Bonnw, 
7  believed  to  be  good,  more  than  sufficient  to  satis- 
ince  due  on  said  fi.  fa.,  and  which  they  would  ap- 
payment  of  said  balance.  He  'further  stated  that 
t  for  over  $800  had  been  lost  by  Bonner  as  testi- 
him  ;  and  that  he,  in  1842,  received  thirty  dollars 
s  &  Downing  as  aeent  for  Bonner  on  account  of 
dec  ted  by  them  for  Bonner, 
fondants  closed,  and  plaintiffs  read  an  exemplifi- 
(1  the  Inferior  Cdurt,  showing  that  they  had  ob- 
Elule  Absolute  there  against  Bonner  for  some 
principal  and  interest,  and  that  upon  issue  made 
Court  at  the  instance  of  Bonner,  alleging  that 
cVbsoIute  had  been  paid  off,  said  issue  was  deter- 
ist  Bonner. 

» owning,  one  of  plaintiffs'  attorneys,  was  then 
nd  on  his  voir  dire  stated  that  ms  clients  (the 
ere  all  non-residents  of  Muscogee  Oounty  at  the 
IS  brought,  and  still  were.  Defendants  objected 
I  not  a  competent  witness,  on  the  ground,  that 
eing  non-residents,  he  was  liable  for  the  costs  of 
I  was  therefore  interested.  The  Court  overruled 
T\y  and  Mr.  Downing  testified  at  considerable 
Tif^y  amongst  other  things,  that  the  receipt  for 
53 
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1800,  ghr»  Nov.  Idth,  1845,  xeferfed  to  by  Bteckmia,  ea- 
ibraeed  abo  the  $474.45  mentioned  in  the  rec«pt  of  Timm 
k  Downinj;,  of  March  18th,  184S— the  reoeipt  giten  <hi  the 
said  19th  day  of  November  being  made  to  inckd^  the  aaouit 
paid  then,  as  well  ae  the  amount  paid  prerioafily,  so  is  to 
make  one  receipt  show  the  whole  amount  paid  bv  Bomiar— 
each  brine  the  purpose  had  in  riew  as  well  as  wit&eas  rteot 
leets.  Mr.  Downing  also  denied  that  he  had  everaUkd 
4hat  Bonner  owed  only  $185  for  money  collected  on  said  i 
.fa.,  and  that  Thomas  k  Downing  had  notes  of  Bonner's  of- 
ficient  to  pay  off  that  balance. 

The  Jury  returned  a  verdict  for  plaintifi  for  the  sua  of 
91,471.24. 

Defendants  moved  for  a  new  trial  on  the  following  grassils : 

Ist.  Because  the  verdict  is  against  the  evidence ;  beosue 
the  Court  allowed  two  of  the  entries  on  the  exeeolkm  ^ 
Thomas  B.  Lamar  and  Abner  McGtehee,  executors,  i<^ 
against  Thomas  Moore,  to  be  read  in  evidence  without  it- 
quiring  all  the  entries  on  said  execution  to  be  read. 

2d.  Because  the  Court  refused  to  allow  all  the  entries  on 
said  execution  to  be  read  to  the  Jury. 

8d.  Because  the  Court  refused  to  allow  a  transfer  of  said 
execution  from  plaintiffs  to  Henry  L.  Benning,  dated  Kot. 
8d,  1842,  to  be  proven  and  read  in  evidence,  to  show  title  in 
said  execution  out  of  plaintiffs  at  the  time  this  swt  was  insti- 
tuted. 

4th.  Because  the  Court  refused  to  allow  the  reeeiptof 
Colquitt,  Echols  k  Jeter  of  $461.12,  proceeds  of  sale  of 
house  and  lot  sold  on  1st  Tuesday  in  October,  1841,  liiiA 
receipt  was  endorsed  on  said  execution  to  be  read  in  evi- 
dence. ^ 

5th.  Because  the  Court  allowed  an  exemplificati<m  of  ruU 
niii  in  favor  of  said  Bonner  against  plaintifi,  to  show  cmm 
why  Bule  Absolute  formerly  granted  against  Boimer  sbonU 
not  be  discharged,  and  satisfaction  entered  thereof  of  recocd. 
and  judgment  of  the  C6urt  thereon  to  be  read  in  tlda  esse. 

6th.  because  the  Court  allowed  an  exemfdUcfttiott  ficoa  tk 
Inferior  Court  of  a  Bule  Nisi  and'  Bule  Abarinle  Msisft 
said  Bonner,  as  Sheriff,  to  be  read  in  evidenoe^  dnsm^ 
there  was  no  evidence  that  service  of  said  SMe  Simkv 
ever  been  perfected  on  said  Boimer. 

7th.  Becaose  the  Court  admitted  the  taitioiOiiLy  of  kT* 


MACON,  IXmS  TERM,  1860.  flSl 

g,  although  it  tippesred  from  Bftid  Downing'^  exmni* 
that  he  was  one  of  the  attorneys  of  record  of  the 
3,  who  resided,  at  the  eommeikicement  of  the  suit, 
Vlaseogee  Countyy  and  when  it  appeared  that  said 
f,  as  plaintiils'  attorney  in  this  case,  had  receired 
part  pajxnent  of  said  execntion  against  Moore,  and 
orized  to  reoeiYe  them  by  plaintiffs,  and  he,  Down* 
Id  not  deny  that  he  was  not  authorised  to  receiTO  foil 

thereof  in  good  notes,  and  it  appeared  from  the 
of  Blaokman  that  he  had  received  notes  from  Boo* 
II  parent  of  said  moneys  reoeiyed  hy  B<mner,  as 
n  said  execution,  and  consequently  he  was  interest^ 
event  of  said  suit. 

ecause  said  Downing  was  an  incompetent  witness 
'oond  of  interest:  1st.  Because  he  was  attorney 

for  non-resident  clients,  and  therefore  liable  for 
].  Because,  baring  received  notes  from  Bonner  in 
of  amounts  collected  by  Bonner  on  said  execution, 
ing,  had  made  himself  responsible  to  plaintift,  and 
ason  was  interested  in  obtaining  a  recovery  in  this 

Because  what  Downing  testified  to  was  mforma- 
led  by  reason  of  the  relationship  of  client  and  at- 

cause  the  verdict  is  against  Law  and  the  evi- 

^ion  for  a  new  trial  was  refused  by  the  Court,  and 
*  defendants  excepted. 

)cNTOlf,  for  plaintiffs  in  error. 

&  Downing,  for  defendants  in  error. 


hurt. — Stbphbns,  J.,  delivering  the  opinion. 

link  that  the  Court  properly  exdaded  the  entries 
defendants  desired  to  have  read  in  evidence, 
lem  tended  to  show  a  discharge  of  the  Sheriff 
3*bilitT  to  pay  over  to  the  plaintiffii  in  execution 
i^hich  he  had  collected  for  them  before  their  as- 
the  judgment.  The  entry  which  was  chiefly  urged 
*    one  to  have  gone  in  evidence,  was  the  assign- 
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meat  itself.    It  was  said  that  the  pbdntifi  could  not  mtb* 
tain  the  suit,  because  they  had  parted  with  their  interest  bj 
the  assignment.     They  aid  part  with  their  interest'  in  the 
further  enforcement  of  the  judgment^  but  not  with  their  in- 
terest in  their  money  which  the  Sheriff  had  previoialg  col- 
lected on  it.    The  assignee  acquired,  and   they  lost  the 
right  to  enforce  the  judgment  as  it  stood  at  the  time  of  die 
assignment,  that  is  to  say,  the  right  to  collect  what  was  stfll 
due  on  the  judgment,  out  of  the  defendant  in  it.    Mcniqf 
preyiously  collected  and  held  by  the  Sheriff  would  not  be 
reached  by  an  exercise  of  the  assignee's  right  of  enforco^ 
the  judgment,  for  such  money  was  the  fruit  of  the  prerioia 
enforcement  of  the  judgment  to  that  extent.     Such  moiwj 
constituted  a  debt  from  the  Sheriflb  to  the  plaintifi,  to  be 
enforced  by  rule  or  suit  against  him. 

2.  We  see  no  error  in  the  admissibn  in  eyidence  of  the 
form^udffments  against  the  Sheri^. 

8.  We  think  •  Mr.  Downing  was  an  incompetent  witneeS) 
on  account  of  his  interest  in  the  costs.  The  Act  of  1812, 
in  relation  to  the  liability  for  costs  on  the  part  of  coonsd 
for  non-resident  plaintiffs,  Oobb*B  Dig.y  p.  506,  consists  of 
two  sections  creating  different  liabilities.  The  first  sec^ 
makes  the  attorney  liable  for  costs  wheneyer  his  client,  be- 
ing a  non-resident  plaintiff,  is  cast  in  his  suit ;  and  this  eet- 
tion  is  left  unaffected  by  subsequent  legislation.  Tiie  sec- 
ond section  makes  both  the  attorney  and  olient^  tkat  dfent 
being  a  non-resident  plaintiff,  liable  for  costs,  wheneyer  the 

Elaintiff  gains  the  case,  but  the  defendant  proyes  to  be  vna- 
le  to  pay  the  costs.     This  section  is  mocufied  by  the  snlb- 
sequent  Acts  of  1884  and  1842,  Ton  the  next  two  pages,)  so 
as  to  leave  out  the  liability  of  the  attorney  in  that  ebtm  of 
cases.    The  result  of  all  the  Acts  is,  that  the  attorney  of  a 
non-resident  plaintiff,  as  Mr.  Downing  was,  is  liable  fen*  eoiAs 
if  he  fails  to  get  judgment  against  the  defendant,  and  not 
liable  if  he  succeeds.    But  it  was  argued  that  the  plahi^Bb 
must  haye  had  a  verdict,  without  Mr.  Downing's  testSBOUr 
for  an  amount  which,  though  far  below  their  claiu,  ^WflU 
have  carried  the  costs ;  and  that  Mr.  Downinff 
fore  secure  from  costs,  either  with  or  without  lus  o^ 
mony.    We  do  not  think  so.     On  the  testimony  'dfjfe 
BlacKman,  without  the  explanatory  and  contnuSotosq^^ jMf^ 
ment  of  Mr.  Downing,  there  might  have  been  a  el^nr  jfi^Bfi 
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lefendant.  We  do  not  intend  to  be  understood  aa 
I  that  8acli  a  verdict  either  ought,  or  ought  not,  to 
1  rendered,  if  Dowxuns'B  testimony  had  been  out 
ij,  bat  o&lv  that  we  should  not  feel  authorized  to 
verdict  aside. 


nt  reversed. 


ROSS  v%.  DAVIS  et  al. 

IxecatioQ  Docket*  made  out  by  himself,  or  deputy,  is  admissible 
in  ao  aeiion  by  the  admiaistrator  of  the  Clerk  against  the  ad- 
)i  the  SheriO;  to  show,  prima  fa€ie  the  amount  of  cash  due  the 
,  Ji,  faa.,  and  that  the  fi,  fau.  were  delivered  to  the  SheriE 

3ibb  Superior  Court.  Tried  before  Judge  Lamab, 
m,  1860. 

itiff  in  error  brought  an  action  of  debt  against 
nts  on  the  bond  of  a  former  Sheriff,  Davis  J. 
;over  an  amount  of  money  claimed  to  be  due  the 
nry  G.  Boss,  the  former  Clerk  of  the  Superior 
1  county,  on  account  of  his  costs,  collected  and 
said  Davis,  Sheriff,  in  his  life  time,  on  fi.  fa$. 
Dcesses  placed  in  his  hands  for  collection, 
il  of  the  cause,  counsel  for  the  parties  agreed  to 
t  Oonrt,  for  decision,  the  following  questions : 
)j  the  administrator  of  the  late  Clerk  v».  the 
of  the  late  Sheriff,  and  his  securities  for  costs 
:ected  by  the  Sheriff  on  various  fi.  fas.  alleged 
placed  in  the  hands  of  the  Sheriff,  is  the  regi^ 
docket  of  Bibb  Superior  Court  and  the  entries 
h  docket  and  the  entries  are  kept  either  in  tbe 
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faand^initing  of  the  Clerk,  or  his  depttty-— endenoe  to  ahov 
prima  faoie  the  atnomt  of  eoet»  doe  the  CSerk  on  eMiL 
fas.,  Mid  th»t  the  fi.  fas.  were  dsKrered  to  the  Sheiiff  ? 

If  the  usual  proof  is  made  bj  the  Clerk,  thai  the  dockets 
are  correctly  kept,  &o.,  as  in  case  of  merchant's  l»ob)  sn 
the  dockets  then  prima  facie  eyidenee  to  charj^e  the  Sheriff 
as  above?" 

After  considering  the  above  propositions,  the  Court  decid- 
ed against  each  of  them,  ^^  holding  that  the  docket  vu  not 
evidence,  either  as  record  or  as  private  books,  and  thst  the 
same  be  exclnded  as  such  evidence."  To  which  comifel  for 
plaintiff  etcepted,  and  assigned  the  same  as  error. 

Whittlb,  for  plaintiff  in  error. 

RUTHXRFORD,  for  defendant. 

By  the  (hurt. — ^Lumpkin,  J.,  delivering  the  opinion. 

I  confess  my  mind  is  not  very  dear  upon  the  queBtkni  ta 
d^is  case.     The  Clerk  is  required  to  keep  an  ezeeatioii  dedc* 
et  for  the  special  purpose  of  entering  the  names  and  stMag 
Ae  cases  of  parties — ^plaintifBs  and  defendants — and  when 
executions  are  returned  satisfied  by  the  Sheriff,  to  traasEsr 
the  Sheriff's  returns  to  said  execution  docket.    It  is  nalenB 
said  that  the  amount  of  principal,  interest,  and  coetB,  AaU 
be  stated.    And  yet  we  know  that  the  execntion  do^et  is 
made  out  in  this  way ;  and  that  it  is  to  that  we  iavariabfy 
refer  to  ascertain  the  amount  of  these  several  soma.    80, 
also,  it  comes  within  our  knowledge,  that  it  is  also  nsnaL   I 
never  knew  it  omitted  for  the  Clerk  to  state,  to  whidi  Sher- 
iff, principal,  or  deputy,  the  fi.  fa.  was  delivered,  and  also 
the  time  when  it  issued  and  was  delivered.    And  we  always 
refer  to  this  docket,  when  prosecuting  a  rule  againat  m 
Sheriff,  to  charge  him  at  the  instance  of  the  plaintiff;  and  i 
should  certainly  hold  with  great  confidence  such  entrrio  be, 
at  least,  prima  faeie  evidence  against  the  Sheriff,  in  »for  of 
ihird  persons.    I  am  rather  inokned,  therefore,  to  boldly 
to  the  same  extent,  it  is  good,  when  the  proceeding  is  at 
instance  of  the  Clerk  for  his  costs*    Theee  doekela  niwj"^ 
lie  books  deposited  in  the  Clerk's  office,  aolyect  to  tho  A^ 
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i  of  the  Blieriff  and  every  body  else.  They  ere  in 
the  private  memarmndft  of  the  Clerk,  bat  the  per* 
I  well  fts  pnldic  monnmeiite  of  faie  offieial  tnuiBeo* 
is  said  to  be  euetonuury  with  some  Clerks,  to  take 
Ts  receipt  for  all  executioiui  which  are  delivered  to 
ever  knew  diia  done^r 

other  hand,  the  Law  does  require  the  Sheriff  to 
'  and  regular  execution  docket,  wherein  he  flhaU 
xecutions  delivered  to  him,  and  the  dates  of  suoh 
What  Sheriff  does  this  ?  Not  a  dosen  in  the 
perhaps  half  that  number.  If  he  hae  done  his 
complied  with  the  Law — ^let  him  produce  his  dock- 
I  will  famish  counteractinff  testimony  in  his  favor. 
not  keep  a  docket,  but  chooses  to  settle  by  the 
1  to  be  judged  by  that  from  the  necessity  of  the 
)ald  be  allowed  to  go.  in  evidence.  It  would  be 
ipnte  to  the  Clerk  a  purpose,  when  making  out 
It  some  remote  perioa  in  the  past,  to  saddle  the 
I  liability  for  process,  which  never  came  to  his 
len  these  entries  are  made  in  the  docket,  the 
I  life,  and  constantly  referring  to  iUs  book,  aad 
t  and  expose  any  premeditatM  fraud  to  work  an 
n. 

i  books,  kept  by  the  party  himself,  which  have 
I  to  go  in  evidence,  I  know  of  none  so  free  from 
the  suspicion  of  being  made  up,  to  manufacture 
i  Clerk's  Bxecution  Docket. 
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JONES  M.  ROBSON. 

A  Bill  o(  JKpflrioiV  will  sol  fa«  wm^imml  mhim  it  doM  Ml  nkkn  4( 
vhiok  regret  a  f^vorMl  oC  tlie  ibfvior  d»oiM.  oor  mhi(»k  woald  MllBriii 
a  new  trial. 

lu  Hqui^y  from  Calhoun  County.     Decided  by  Jii4ip 
^LLENy  at  Chamber9y  12th  Septemb^r^  1859.    . 

A  Bill  wa«  filed  by  Sluiabeih  Joaea  agaiaat  Jeaae.Robioa, 
Uj^oft  vbfieh  th^e  waa  a  dtpre^e  in  ber  favc^.  Babooa  ear- 
ri^  the  oaae  to  the^  Sup^epae  Coiu:,t9L  and  the  jii4gni«ifc  of  the 
Covt  bdew  WM  affirmed*  The  caae,  with  the  fiMsta  report* 
^  will  be  fonAd  inilthnol  S.  a  £^,p.  266« 
.  With  the  view  tie  reatraiA  the  epaforoeaieDt  of  said  jii4g* 
ment^  axid  to  aet  it  aaide  a^d  gpt  anew  trial,  the aaid  fi^ 
801^  filed  hvi  Bill  for  Bioview  and  iiyiM»ctioa  agauaal  Sliia* 
b^  Jionea  on  the  ^prpivadi,  znainly,  of  oermn  ffaiidi.^»xBad 
t(0  hafe  be0Di  (H¥vun|tted  in  procurii^  eyidenee  for  eompto* 
^ni  in  the  fomer  case* 

The  Bm  ebargea^  th»t  the  depositiott  of  HMvietta  XM- 
ley,  the  wife  of  John  D.  Dudley,  and  daogJiUer  of  Kia 
JqMB»  WM  taken,  by  eomwiHaion  and  read  i^  the  fonmr  eaae; 
ihftthe»f  with  thatof  Alien  Snitl^  a  bioither  of  Mn^fmmh 
ooMtitn^d  the  chief  OTidenoe  for  the  Utter ;  and  tlmft 
the  triid,  and  motion  for  new  triali.  ctwiplaiMiit  haa 
ered  new  and  material  evidence,  as  appears  by  affidnYits  ap* 
ponded  to  the  Bill,  as  follows : 

A.  Barnes  and  Windsor  FoUett,  the  oommiaaioiien  who 
took  the  testimony  of  Mrs.  Dudley  under  the  oo 
referred  to,  state  under  oath,  that  Mrs.  Dudley 
ajad  was  giving  her  answers  to  the  intarrogatotieet  ahe  nad 
them  from  a  piece  of  paper  in  her  hand  that  imm  w 
upon,  and  refused  to  let  the  eommiseioners  read  tk«n« 

William  Leonard  states  under  oath,  that  nenifltiinn  m  the 
Spring  of  1859,  he  was  at  Mrs.  Jones',  and  read  mt  her  re- 
quest, some  two  or  three  letters  from  her  »tm4it4mm^  Jelui 
D.  Dudley,  in  one  of  which  he  states  that  he  claiiBed  half 
of  the  jiij^ment  against  Jesse  Bobsoa,  for  hit  aoniuai^ 
l^oing  to  muihington  County,  and  assisting  in  obtaiiuBg  mU 
judgment ;  and  uiat  if  she  did  not  satisfy  his  claim,  tkit  he 
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ould  very  easily  undo  what  he  had  done  in  obtaanmff 
udgment.  Deponettt  stales  that  the  above  is  his  eoncliision 
rom  reading  said  letter.  Mrs.  Jones  said  to  deponent,  that 
he  did  eonsent  to  settle  sobm  portioB  of  said  jnd^ent  on 
lenrietta  Dndley^  bat  was  under  no  oUUgatfon  to  hun. 

Mary  Owens  states  under  oath,  that  she  lived  with  Mrs. 
Slizabeth  Jones  and  her  husband,  James  Jones,  three  years 
-1838,  1889, 1840 — and  that  she  never  heard  of  any  con- 
ract  being  made  between  Mr.  and  Mrs.  Jones  with  regard 
0  his  not  olaimmg  her  interest  in  Dmry  Stokes'  estate  in 
lis  naoM.  In  ISw,  Mrs.  Jones,  while  moving  to  Bandolph 
aooQty,  stopped  wi^  deponent,  and  whilst  time,  told  depo- 
lent  that  she  had  eiven  up  all  she  had  to  Jones'  erediters, 
)xeept  what  she  had  with  her ;  and  deponent  saw  noAinff 
>at  some  hottseheld  and  kitchen  fmitnre.  EHie  further  tola 
ler,  there  was  thirteen  or  fifteen  hundred  dollars  pnt  on  in* 
merest  for  Drary  Stokes.  This  conversation  took  place  after 
;he  sale  of  Kaney  Stokes'  estate.  She  also  informed  depo- 
nent) thai  sS^T  the  death  of  Georgia  Ann's  broiher,  Brory 
I.  Stokes,  Mr.  Jenes  went  to  Oewt  ^to  try  to  get  to  be  hte 
beir." 

The  camplaittant,  Bobson,  alleges  that  the  answers  of  Birs. 
Dudley  were  proposed  for  her  by  another,  sad  that  they  are 
Qot  tree  in  faet ;  that  the  onestaon  of  mterest  was  pnt  to 
ber,  which  she  answered  in  the  negetive ;  that  her  intc^rest 
m  heGMre  unknown  to  him,  and  that  Dudley,  hnr  husband, 
jnstigsted  her  suit ;  he  alleges  diat  Dudley's  visit  to  Wash* 
ington  Oeon^  was  to  procure  the  testimony  of  Allen  Smith; 
that  his  evidence  in  rdation  to  complainant's  sayings  is  wid^ 
ont  truth;  and  tiwt  he  had  no  knowledge  of  the  frand  in 

proowing  aaid  testimony  at  the  time  he  moved  for  a  new 

trial. 

TheBOl  was  sanctioned  by  the  Court,  and  tiie  phdntilT  in 
enor  restrained  by  injunction  frem  enforcing  said  judgment 

Coonael  f(Mr  plaintiff  in  tarot  excepted  thereto,  and  aa- 
sigied  tlm  saaM^  as  error. 


VAsoir  k  Davis,  for  plaintiff  in  eonrror. 
Wabur  k  Wabun,  eonfynk 


k '  k    ^^ 


8OTKBMB  COUBT  Of  QMStSlL 
i^y  the  OlMEf^.*-*8s8PS««s,  J.,  cMiverisg  the  opWoii. 


A  Bill  0f  Renew,  in  order  to  be  susteined,  oagbi  to  make 
&  ease  for  revernng  the  f onner  decree,  utd  iSm  Bill  Imi 
not  iDAke  ea(di  a  case.    The  decree  vhich  is  Bought  tobe 
rerersed,  was  founded  upon  an   alleged  contract  beteoen 
Mrs*  Jones  and  Mr.  Bobson.     We  hare  not  before  os,ii 
the  present  case,  the  proof  in  support  of  diat  contract,  bst 
Jadge  Lnmpkin,  in  his  written  opimen  in  Ae  foimf  am, 
says,  ^^  there  is  a  saperabnndance  of  evid^Me  to  piofetkii 
contract,  and  of  his  (Bobson's)  distinct  and  oft^rmiftrit  w 
cognition  of  it."    See  27  Qa.  Sep.,  272.    This  SUof  Be- 
view  rests  npcn  an  assanlt  on  that  proof,  but  it  tooAeiQiA; 
tivo  points  of  the  ^^superabundance*'  whidi  existed.    Wha 
I  speak  of  the  extent  of  tho  attack,  I  mean  the  attack  « 
nq^pmied  by  n^gUktmtB,  for  it  is  not  entided  to  csnsidfnitiBB 
firoer  ^n  it  is  so  supported.    Bound  asaerfaens,  tiist  ns 
soeh  contract  ever  was  made,  so  for  nothing,  wiihoat  poii^ 
ing  c^t  the  sources  from  which  such  firoof  is  to  coidok 
would  anthorise  the  reversal  of  the  former  decree.   The 
first  point  made  by  the  Bill  of  Beview,  as  supported  bj  ai* 
davits,  is  upon  Mrs.  Dudley,  whose  testtasoBj  waaar|MHt  of 
that  ** superabundance*'  of  proof  on  which  the  former  decne 
was  obtaraed.    The  case  which  it  makes  on  her  teatinoay  u 
at  most  but  one  of  wsptMon.    It  may  be,"a8  stated  by  d» 
commissioners  who  took  her  testimony,  that  ahe  ansverti 
from  a  manuscript  which  she  refused  to  let  them  see;  ud 

{et  the  manuscript  may  have  been  prepared  by  hen^  v 
y  some  one  else  under  her  direction,  with  a  view  not  to 
falsehood,  but  to  deliberation  and  accuracy.     The  fortlMr 
attempt  to  show  that  she  was  an  inoompetoit  witness  on  sc* 
count  of  interest,  is  a  failure.    Leonard,  in  his  aflidsTit, 
states  that  Mrs.  Jones  said  to  him,  aftw  she  had  got  her  d^ 
cree,.  that  she  had  consented  to  settle  a  portion  «f  theIeso^ 
ery  apon  Mrs.  Dudley,  who  was  her  daaghtevv  bnih^^ 
not  sUte  that  she  said  this  <^  consent"  was  givan  befiaaliff- 
Dudley  gave  her  testimony ;  and  the  *' consent"  ntka^  fa^fi 
to  come  up  to  the  standard  of  a  ^onffiaet  cmfisrriM  akpi 
interest.    The  other  point  made  by  the  Bill  of  wmiw  ^ 
upon  some  sayings  of  Mrs.  Jones,  as  reported  by  Ibk  0^ 
ens  after  a  lapse  of  seyenteen  years.    In  tiie  firat  |ii^ 
Mrs.  Jones  may  have  said  what  was  not  trae ;  hoi  "U  Ae 
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106)  it  is  Ttry  tmeertain  iriuit  she  cKd  taj.  If  the 
id  given  vp  all  to  the  creditors  of  Jones,  as  Mrs* 
orts  her,  her  saying  was  ineonsisteBt  irith  the  eon* 
rhich  the  former  cfeoree  in  her  faTor  was  based ; 
said  she  had  giTen  np  all  to  Robson  to  protect  ifc 
treditors  of  Jones,  her  saying  was  in  perfect  eon* 
th  the  contract,  and  is  strongly  eorroboratiye  of 
it  is  very  nncertain  which  at  these  things  she 
ether  she  said  either ;  and  the  doubt  does  not  in^ 
ilightsst  reflection  upon  Mrs.  Owens,  who  reports 
ation,  in  which  she  had  no  personal  interest,  after 
lapse  of  time.  She  may  naTC  reported  it  fatth* 
ting  to  her  memory,  bnt  her  memory,  nnder  tiie 
es,  18  not  worth  mnch.  This  Bill,  so  far  from 
ise  for  rerersing  tlie  former  decree,  does  not  even 
e  for  a  new  trial ;  for  the  point  which  it  make» 
idley  is  the  mere  impeachment  of  a  witness,  and 
1  the  sayings  of  Mrs.  Jones  only  brings  np  en* 
dence,  and  neither  of  them  is  a  good  ffrooM  for 
We  are  well  satisfied  that  this  Bill  oaght  to 
ismissed. 
reyersed* 


BALDWIN  V8.  WALDEN. 

ought  not  to  be  granted  on  the  groand  of  Absent  evidence, 
site  party  fully  adaits  all  that  coald  be  proven  by  the  evi-' 
It ;  nor  when  there  it  no  showing  of  the  proper  dillgenee  to 

E  netOy  pal  there  by  the  maker,  aflbrda  a  pteaumptioa  thai 
naodeiy  especially  demands  in  open  ac^oant,  existing  againat 
It  time,  are  covered  by  it. 

from  Terrfll  .Supreme  Court.  Tried  before 
3,  at  May  Term,  1860. 


at»  SUVUMM  GOtTBT  OF  0B<AeiA. 


Thi8  was  an  aeti<lii  brooglif  b  j  defendant  in  error  agtbal 
lieMS  H.  Baldwin,  to  recover  an  amount  claimed  to  k  du 
on  anromiuory  note. 

Wnen  the  case  was  called  for  trial,  defendant  mored  to 
ooatimw  the  same,  on  a  showing  io  writing,  in  substance  as 
feUewa: 

The  note  sned  on  was  given  by  defendant  to  WaMoi,  tai 
payable  to  him  onhr ;  timt  at  a  former  term  of  the  Inferior 
Oonrt,  James  W.  Devereanx  had  bronght  soit  against  Vtli- 
den,  and  gamiaheed  defendant ;  defenduit  anawc^  thef^ 
nishment^  setting  ont  all  the  Items  of  indebtedness  exialsBg 
between  defsnduit  and  Walden,  inclodang  the  note  sued  on; 
iqion  which  answer  the  Conrt  gave  judment  against  defcnir 
ant  for  the  balance  due,  being  abovt  9166 ;  defendant  set- 
tled said  judgment,  and  mrreiMered  all  the  items  of  iadebl- 
ednesB  in  Gotnrt  to  Walden ;  that  defendant  has  i^fied  ftr 
die  garnishment  and  answer,  and  all  the  papers  connected 
therewith,  to  the  Olerk  of  the  Inferior  Court,  and  they  css- 
not  be  found  after  diligent  search;  that  he  cannot  goto 
trial  wtdiout  them,  &c. 

Plaintiff's  counsel  agreed  to  admit  the  amoant  daimed  to 
have  been  paid  on  the  garnishment,  and  the  Court  tbet^ 
upon  refused  the  motion  to  continue,  to  which  defendant  ex- 
oepted. 

JPlaintiff  then  put  in  evidence  the  note  sued  on,  which  wts 
pajrable  to  him  onhfj  in  the  sum  of  01,000,  having  a  credit 
thereon  for  $497.56,  dated  April  1st,  1856,  and  closed  bis 
case. 

Francis  M.  Harper,  introduced  by  defendant,  testified: 
That  plaintiff  admitted  that  there  was  a  credit  of  about 
$166,  paid  by  Baldwin  on  garnishment  process,  which  Bald- 
win was  entitled  to  on  said  note.  There  was  other  proof  br 
defendant,  going  to  show  money  paid  out  by  him  for  WaMa 
at  different  times — a  horse  sold  to  him,  Jtc.,  wfaidi  defead- 
ant  claimed  as  part  payment  of  said  note  beyond  liia  eiefii 
of  $4eT.66w 

The  defendant  having  closed,  his  counsel  requeafeed  ^ 
Court  to  charge  the  Jury :  ^That  the  mere  £aet  of  the  re- 
ceipt on  the  back  of  the  note  was  no  evidence  of  %  aettk- 
ment" — ^which  charge  the  Court  refused  to  give,  ani  de- 
fendant excepted.  The  Court  charged:  "Ths^t  if  tkr be- 
lieved the  parties  had  a  settlement  at  the  time  of  wakmg 
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ipt,  theD  all  the  accoimts  of  the  parties  up  to  the 
lat  settlement  are  presumed  to  be  innluded  in  the 
t ;  and  it  is  on  de^ndant  to  show  they  were  not ; 
termiiunff  whether  or  not  there  was  a  settlement, 
t  on  the  Back  of  the  note,  being  in  the  handwriting 
Pendant,  should  be  taken  into  consideration  to  es* 
It  fact."  .  To  which  charge  defendant  eJEcepted* 

R  k  Smith,  for  plaintiff  in  error. 

ss  k  Douglass,  contra. 


hurt. — Stephbnb,  J.,  delivering  the  opinioiu 

hink  the  continuance  was  pr<^erly  refused  for 
:  First,  because  the  opposite  party  fully  admit* 

could  have  been  proven  by  the  absent  evidence 
een  present ;  and  second,  because  there  was  no 
t  proper  diligence  had  been  used  to  have  it  pres^^ 
1  not  appear  but  that  the  defendant  had  had  am- 

gct  established  copies  of  the  missing  garnish* 
,  after  they  had  been  ascertained  to  be  missing. 
ink  the  charge  was  correct.  The  credit  on  the 
the  handwriting  of  the  defendant,  and  that  fact 
it  was  put  tbere  with  his  approval  of  its  correct* 
re  date  subsequent  to  all  the  cross  claims  of  the 
gainst  the  plaintiff,  and  these  claims  were  all 
»pen  account.  Is  it  to  be  supposed  that  a  pru- 
ould  pay  money  on  his  note,  without  havmg  a 
f  his  open  accounts  against  the  holder  of  it? 
Did  cross  demands  against  each  other,  prudenoe 

neither  should  pay  money  to  the  other,  except 
:  of  a  balancing.  The  O'edit,  therefore,  did 
umption  that  the  existing  cross  demands  were 

and  that  presumption  ought  to  have  prevailed, 
'd. 

.ffirmed. 


«tt  SUPRfilfiB  OOTJRT  OF  GSOBGIA. 

McCavIvy  vs,  SheMent  et  al. 


McCAULEY  v%.  SHELDENS  et  al 

When  the  vendors  of  marble  ordered  from  a  dititance,  delirer  it  to  the  com- 
mon earner  in  puitnance  of  the  order,  or  in  the  silence  of  the  order  oq  Ikit 
poittt,  in  panvanoe  of  th«i  course  of  trade  in  the  article,  their  ptrt  of  tie 
GOtttimM  it  perliwiDed,  and  their  right  of  action  for  the  price  o(  th»ntiMe 
is  complete,  and  will  not  be  defeated  by  their  subsequent  unaotboriaed  m- 
tlement  ot  a  policy, of  insurance  in  favor  of  the  veodee. 

Complaint  in  Muscogee  Saperior  Court.     Tried  before 
Judge  WOBBILL,  at  May  Term,  1859. 

*  SheldeuBy  Morgan,  and  Slason,  shipped  a  lot  of  mirble 
from  New  York  to  McCaulej,  at  Columbus,  and  eot  one  L 
J.  N.  Stark,  a  commission  merchant  in  New  Yonc,  to  htre 
the  same  insured  to  the  extent  of  |1,200.     When  the  msr- 
ble  reached  Columbus,  it  was  found  to  be  considerably  dtn- 
aged,  and  McCauley  refused  to  receire  it,  insistii^  tfatt  it 
was  so  much  damaged  as  to  require  the  Insurance  Compui; 
to  pay  for  it  as  a  total  loss.     Stark  was  notified  of  the  dasi- 
age,  and  after  some  negotiation  between  him  and  the  Insni- 
ance  Company,  he  compromised  the  matter  with  thein  st 
$000,  and  paid  the  amount  over  to  the  plaintiffs — ^less  (i,50^^ 
expenses  of  settling  the  claim. 

Plaintiffs  afterwards  commenced  suit  against  McCttdey 
for  the  value  of  said  marble,  who  set  up  in  defence  thereto, 
that  said  Stark  compromised  the  claun  on  the  Insoraiiee 
Company  at  the  instance  of  plaintiff,  and  without  hts  au- 
thority ;  that  said  Stark  ought  to  have  compelled  the  Insvr- 
ance  Company  to  pay  the  mole  amount  of  the  risk,  and  M 
having  done  so,  defendant  is  released  from  his  liability  to  tk 
plamtiff. 

The  Jury,  after  hearing  the  evidence  and  ekarge  of  ikr 
Court,  found  for  the  defendant.  Whereupon,  plaimtdT  mfli^ 
for  a  new  trial,  on  the  following  grounds,  to-wit : 

1st.  Because  the  Court  erred  in  ruling  out  the  answers  fo 

'  the  cross  interrogatories  of  L.  J.  N.  Stark,   so  ftor  la  W 

said  answers  referred  to  the  said  Stark  having  ^omprisifiei^ 

the  claim  against  the  Insurance  Company  upon  the  wtAnriiy 

of  defendant. 
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caose  the  Court  refused  to  chme  the  Jury  m  re> 
7  plaintiff*!  attornejs,  that  if  Stark  oomproniited 
Insuranoe  OompaDT  without  authority  mm  Mo* 
^en  McCauley  could  go  upoa  the  Inanranee  Com* 
lis  claiiDf  and,  therefore,  it  would  be  no  defence  in 
I ;  and  upon  the  t>ther  hand,  if  McCauley  did  au- 
ark  to  compromise  the  claim,  he  had  not  been  in- 

aose  the  Court  in  charging  the  Jury,  that  if  the 
istracted  Stark  to  insure  the  marble,  then  McOau- 
equitable  interest  in  the  policy  of  insurance ;  and 
},  through  their  agent  Stark,  compromised  with 
ance  Company  without  the  authority,  then  that 
defence  to  tms  ease.  , 

and  6th.  Because  the  verdict  was  contrary  to 
18  weight  of  evidence  and  the  Law. 
rt  granted  a  new  trial  on  the  ground  that  his 
ve  stated,  was  erroneous  as  well  as  his  refusal  to 
he  request  of  plainti£f 's  attorney ;  and  that  the 
contrary  to  evidence — ^there  being  no  evidence  in 
3  verdict,  except  the  evidence  upon  which  the 
e  stated  was  founded.  To  which  ruling  the  de- 
)pted. 

r  plaintiff  in  error. 

contra* 


)jirt. — SxKPH£NS,  J.,  delivering  the  opinion. 

the  new  trial  was  properly  granted.  When  the 
lelivered  the  marble  to  the  common  carrier  in 
what  was  or  must  have  been  contemplated  by 
heir  part  of  the  contract  was  performed,  and 
r  action  for  the  prio^  of  the  marble  was  com- 
omplaint  which  McCauley  has  against  them  on 
^ir  alleged  subsequent  unauthorized  interfer- 
policy  of  insurance,  if  it  be  actionable  at  all,' 
Bubject  of  an  action  on  the  case  sounding  in 
pleadable  as  a  sett-off,  nor  available  in  any 
;nce  to  their  action  against  him  for  the  prioe 
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■  Bryaa  «.  WiHoo. 

of  th«  nurtile.  He  is  not  withoat  his  remedj  for  ut  n>- 
proper  settlement  of  his  policy  of  iasuranee.  If  Stark  n 
not  his  agent,  it  is  not  settled,  and  he  may  still  hold  Ibe  » 
■nrers  respoBsible  oq  it.  If  Stark  ma  bis  agent  and  lOti 
improperly,  his  remedy  is  against  his  agent ;  and  if  Slut 
was  hu  agent  and  aoted  propefly,  be  has  no  remedy  m); 
becaose  he  has  reoeired  no  injury. 

Judgment  affirmed 


BRYAN  vt.  WAITON. 

A  wrii  of  orroi  will  be  diimiueil  ddIm*  prowcuied  bfibe  pluatif  ■•  «"' 
■I  ibe  larm  lo  which  il  is  relurnable  hj  Lkw,  or  there  be  Provideitial  ftat 
tar  Ibe  ftilurei  and  lb«  lerin  to  which  it  i*  retureable  by  Liv,  ii  lie  ins 
whiuh  oucun  afler  the  bill  of  cicepliotis  ii  filed  in  the  Clerk'*  ofice  btkn, 
ualcM  luch  flril  lerm  opeoi  belbre  Ihe  eiplnlioD  of  flltoca  diji  Tion  >«k 

Trover,  in  Houston  Saperior  Gonrt.     Decided  by  Judge 
Lots,  at  April  Term,  1859. 

It  appears  from  the  record  in  this  case,  that  tiie  CowrtW 
lov  havmg,  at  the  above  named  tens  of  said  Court,  refsK^ 
to  grant  a  nev  trial  at  the  instance  of  the  plaintiff  in  cn«; 
his  counsel  sued  m 
certified  by  the  Jtu 
certificate  directinj 
case  "to  the  Mace 
preme  Court."     3i 
knotrledge,  by  com 
of  Jane,  1869,  an( 
thereon,  was  filed 
to-wit,  June  lltb. 
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Bryan  va.  Walton. 

the  case  to  the  Macon  January  Term^  1860,  of 
Liue  Court,  which  was  accordingly  done.     It  further 
hat  the  said  April  Term  of  Houston  Superior  Court 
1  on  the  6th  day  of  May,  1859. 
the  case  was  called  in  the  Supreme  Court  on  the 

the  January  Term,  1860,  counsel  for  defendant  in 
light  the  foregoing  facts  to  the  attention  of  the 
il  moved  to  dismiss  the  writ  of  error  on  the  ground 
lill  of  exceptions  was  filed  in  the  clerk's  oflSce  more 
3n  days  prior  to  the  June  Term,  1859,  and  the 
the  case  should  have  been  brought  to  that  term  of 
lie  Court. 

ILLEX,  for  the  motion. 

iLEs,  and  S.  T.  Bailey,  contra. 


'o«r^— Stephens,  J.,  delivering  the  opinion. 

nded  Constitution  of  this  States  declares  that  the 
ourt  ''shall,  at  each  session  in  each  district,  dis- 
1  finally  determine  each  and  every  case  on  the 
uch  Court,  at  the  first  term  after  such  writ  of  cr- 
;ht ;  and  in  case  the  plaintifif  in  error  in  any  such 
ot  be  prepared,  at  such  first  term  of  such  Court 
brought,  to  prosecute  the  same,  unless  precluded 
evidential  cause  from  such  prosecution,  it  shall 
from  the  docket,  and  the  judgment  below  shall 
ed."  The  present  practice  in  the  Superior,  In- 
Tustices'  Courts,  of  returning  cases  to  one  term 

them  at  the  next,  was  prevailing  when  this  con- 
irovision  was  adopted,  and  the  intention  of  the 
8  to  change  that  practice  as  to  cases  in  the  Su- 
t,  by  requiring  them  to  be  decided  at  the  first 

to  say,  the  term  to  which  they  might  be  return- 
aw  regulating  the  manner  of  bringing  cases  to 

Court,  and  to  prevent  any  departure  from  the 
for  Providential  cause.  The  Act  of  1856,  reg- 
manner  of  taking  cases  to  the  Supreme  Court, 
writ  of  error  to  be  returned  to  the  first  term  oc- 
•  the  bill  of  exceptions  is  filed  in  the  clerk's 
54 
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office  below,  unless  that  term  opens  before  the  expirfttion  of 
fifteen  days  from  such  filing.    In  this  case,  the  oill  of  ex- 
ceptions was  filed  on  the  llth  day  of  June,  1859,  and  the 
first  term  of  this  Court  occurring  thereafter,  opened  on  the 
27th  day  of  the  same  month — not  before,  but  (tfUr  the  ex- 
piration of  fifteen  days  from  the  filing.     That  June  term, 
therefore,  was  the  term  to  which  this  writ  of  error  was  r^ 
turnable  bv  law,  and  at  which  the  judgment  of  the  Court 
below  stood  affirmed  by  the  Constitution,  the  plaintiff  in  er- 
ror not  haying  ^^prosecuted  "  the  case  at  that  term,  and  there 
having  been  no  Frovidential  cause  for  his  failure  to  do  8o. 
It  was  suggested  that  the  case  failed  to  be  here  at  that  term, 
through  tne  fault  of  the  clerk  below,  and  not  through  snj 
fault  of  the  plaintifi"  in  error.     The  ease  was  here  by  hnr, 
and  the  appropriate  prosecution  of  it  by  the  plaintiff  in  er- 
ror, would  nave  been  an  application  for  process  to  compel 
the  clerk  below  to  do  his  duty  of  sending  the  papen  here. 
It  is  with  extreme  reluctance  that  we  refuse  to  hear  a  ease 
on  its  merits,  but  in  this  one,  the  Judgment  of  the  Court 
below  stands  affirmed  by  the  Constitution,  and  we  hate  no 
power  to  entertain  the  writ  of  error. 
Writ  of  error  dismissed. 


BOSTICK  v9.  HARDY. 

A  payment  to  an  agent  by  releaaing  his  personal  debt,  is  not  a  iiaywiel  ta 
principal. 

Complaint,  from  Sumter  county.    Tried  before  Jndga  Jki 
LEN,  at  April  Term,  1860. 

The  plaintiff  in  error  brought  this  action  to  recor^r 
sum  of  $850,  alleged  to  be  the  balance  due  him  on  * 
count  for  a  negro  slave  sold  by  plaintiff  to  defendant 
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le  trial,  the  plaintiff  introduced  the  defendant,  Har- 
testified,  that  on  the  25th  day  of  May^  1859,  he, 
It,  bought  of  William  Spenoer,  as  agent  of  plaintiff, 
woman  Bamed  Sarah ;  that  Spencer  made  him  a  bill 
as  agent  of  plaintiff,  nnder  a  power  shown  in  a  let- 
plaintiff  to  Spencer — which  letter  was  also  put  in 
.  Defendant  further  testified,  that  he  agreed  to 
•0  for  the  slave,  $400  of  this  was  paid  in  cash,  a 
f  it  in  an  order  on  Sims  &  Keely,  which  was  taken 
nd  was  soon  paid,  and  the  balance,  viz :  about  $70 
oont  which  defendant  had  on  Spencer.  The  $400 
paid  by  defendant  by  giving  his  note,  which  Spen- 
iiately  got  the  money  on  at  the^  Savannah  Btokk 
Does  not  know  who  the  note  was  payable  to,  wheth- 
Qcer  or  plaintiff.  A  day  or  two  luter  the  trade  was 
Coker,  the  Bank  agent,  brought  him  the  note,  say- 
not  written  right  in  some  way ;  witness  took  up 
and  nve  another,  written  as  the  agent  desired, 
remember  that  the  difficulty  was  that  the  note  was 
)  the  order  of  the  plaintiff. 
r  having  then  closed,  counsel  for  defendant  moved 
suit,  which  motion  was  sustained  by  the  Court,  and 
r  defendant  excepted. 

&  Hawkins,  for  plaintiff  in  error. 

LOUGH,  for  defendant. 


hurt. — ^Stbphbns,  J.,  delivering  the  opinion. 

suit  was  awarded  in  this  case  when  the  idea  that 
Ts  own  proof  showed  that  he  had  been  fully  paid, 
int  of  the  seventy  dollars  to  the  agent  of  the 

simply  acquitting  the  agent  of  a  clebt  of  that 

ch  he  owed  to  the  defendant,  was  no  payment  to 

A  payment  can  not  be  made  to  an  agent  who 

be  such  by  acquittances  of  the  agent's  personal 


reversed* 
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OLEOELEY  v».  HULL  et  aL 

B.  owes  S.  a  d«bt  upon  his  security.  D.  gives  S.  a  mortgage  oa  three  Aegnw 
as  further  security  for  the.  debt.  C,  ignorant  of  the  mortgage  lieA,tra|s 
the  three  negroes  of  D.  at  a  full  price.  S.,  ihe  creditori  with  a  knowledge 
of  the  sale,  gives  indulgence  to  D.  from  year  to  year,  for  three  years,  uati^ 
D.,  who  was  solvent  at  the  time  the  mortgage  matured,  had  become  ioeol- 
vent  when  ft  was  foreclosed.  S.  attempts  to  enlr^rce  the  lien  for  his  iAi 
against  the  mortgage  property.  Held,  That  G.  is  entitled  to  be  proCeeled  ia 
his  purchase,  against  the  mortgage  lien. 

In  Equity,  in  Muscogee  Superior  Court.     Deciai<Mi  on 
demurrer  by  Judge  Worrill,  at  November  Term,  1859. 

TIuB  was  a  bill  filed  by  Hervey  M.  Gleckley,  agunst  John 
B.  Hull  and  Alexander  Sheppard.     The  bill  alleges,  in  sub- 
stance, that  some  four  years  prior  to  the  time  of  the  filing 
of  this  bill,  complainant  purchased  from  one  Oliver  Dan- 
forth,. a  negro  woman  and  child,  paying  Danforth  for  the 
same  the  sum  of  thirteen  hundred  and  fifty  dollars ;  thst 
more  than  three  years  after  said  purchase,  daring  all  of 
which  time  complainant  had  peaceable  possession  of  siii 
negroes,  he  was,  for  the  first  time,  informed  that  Alezsnder 
Sheppard  held  a  mortgage  thereon,  executed  by  Danforth, 
priojT  to  the  sale  made  as  above  stated,  to  oomplamant,  lAicli 
mortgage  was  given  for  the  better  securing  a  debt  owing  by 
Danforth  to  Sheppard,  amounting  to  about  twelve  hmidred 

*  dollars,  and  to  which  (said  debt  being  a  promissory  note » 
John  R.  Hull  was  security. 

The  bill  further  alleges,  that  Sheppard  had  foreclosed  hia 
mortgage  and  ordered  a  levy  and  sale  of  said  negroes,  and 
that  the  Sheriff'  of  Muscogee  county,  under  the 

.  fi.  fa.,  seized  and  levied  upon  said  negroes,  when 
ant  interposed  his  claim,  and  on  the  trial  of  said  elalm^  it 
was  proved  and  admitted  that  complainant  was  an  iniiooeax 

Eurchaser  for  valuable  and  full  consideration,  and  thmit  ht 
ad  held  peaceable  possession  of  said  negroes  for 
three  years,  without  notice  or  knowledge  of  anyinci 
on  Danforth's  title  thereto,  by  mortgage,  jud^^t^ 
lien,  and  complainant  asked  the  Court  to  charge 
that  such  possession  protected  his  title  against  the 
lien  in  this  case. 
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rial  wad  Lad  in  the  Inferior  Court,  and  counsel  on 
cs  having  announced,  during  the  trial,  that  there 
}  an  appeal  to  let  the  question  be  decided  by  the 
Court  as  it  might ;  said  Court  stopped  further  ar- 
s  unnecessary,  and  decided  the  point  of  Law  against 
mt,  who  thereupon  confessed  judgment  to  the  plain- 
ring  the  right  of  appeal.  That  complainant  oeing 
as  to  what  was  necessary  to  be  done  to  entitle  him 
is  case  tried  on  the  Appeal,  relied  entirely  upon  his 
That  Mr.  Halderness,  his  leading  counsel,  and  Mr. 
assistant  counsel,  were  both  unwell  at  the  time  of 
sion  aforesaid,  although  present  in  Court,  and  im- 
thereafter,  they  were  both  auite  ill  for  sometime, 
cd  to  their  houses  and  unable  to  attend  to  any 
al  business.  •  That  complainant  called  at  their 
bin  a  day  or  two  after  said  trial,  to  ascertain  if 
1  had  been  entered,  and  not  finding  either  of  them 
;  knowing  of  their  illness,  he  supposied  that  the  mat- 
30  attended  to ;  and  complainant  avers  that  said 
lid  have  been  legally  and  properly  entered,  but 
ess  of  his  counsel ;  and  that  both  his  counsel  have 
e,  in  consequence  of  their  sickness,  to  prepare  and 
^ill,  until  this  term  (the  week  before  tlie  sitting  of 
Term,  1859,  of  Muscogee  Superior  Court.)  And, 
omplainant  has  been  prevented  from  having  a 
Law,  and  seeks  the  aid  of  a  Court  of  Equity  to 
against  irreparable  injury. 
:'urther  states,  that  at  the  time  Danforth  sold  said 
complainant,  and  for  two  or  three  years  there- 
s  solvent  and  in  good  credit,  doing  an  extensive 
ss  in  the  city  of  Uolumbus,  and  that  if  Sheppard 
and  required  the  payment  of  his  debt  against 
10  same  would  have  been  paid,  and  paid  without 
the  negroes  sold  by  Danforth  to  complainant. — 
of  requiring  payment  of  said  debt  at  or  soon 
uritj,  Sheppard  granted  further  time  and  indul- 
nforth,  and  agreed,  upon  a  consideration  then 
,  that  be  would  extend  indulgence  for  twelve 
at  the  end  of  that  time,  Sheppard  gave  another 
3nce  for  a  consideration  received  from  Danforth, 
t  wae  extended  a  third  year  on  like  considera- 
said  indulgence  and  contracts  were  given  and 
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made  by  Sheppftrd,  without  the  knowledge  or  eoBsent  of 
complainaot,  notwidistanding  Sheppard  had  knovledge  of 
the  purchase  of  said  negroes  by  complainant,  and  im  ht 
had  paid  for  the  same,  and  had  possession  thereof.  And 
Sheppard  thus  granted  indulgence,  and  delayed  enforeing 
or  requiring  the  payment  of  his  debt,  until  Danf(^  ftiM, 
when  he  proceeded  to  foreclose  his  mortgage  on  the  neflroes 
thus  bought  vears  before  from  Danforth,  and  bought  witooot 
knowledge  of  Sheppard's  mortgage.  Then  Danforth  is  now 
utterly  and  totally  insolvent,  and  has  been  ever  since  com- 
plainant had  notice  of  said  mortgage. 

The  bill  further  states,  that  Hull  was  Danforth's  secority 
on  the  note  held  by  Sheppard,  and  for  the  better  securing  m 
which  the  mortgage  was  executed ;  and  that  he,  upon  tlis 
foreclosure  of  SBepjpard's  mortgage,  came  forward  and  paid 
said  note  in  full  to  Sheppard,  unio  transferred  and  delivered 
the  same  to  Hull,  toffetner  with  the  mortgage;  and  that  tha 
same  is  now  held  and  controlled  by  him  and  kept  open  for 
his  benefit.  i 

The  bill  prays  that  an  ii\junotion  issue  to  sustain  defend- 
ants from  issuing  said  mortgage  /{.  fa.  against  saidnegroei; 
that  said  negroes  be  declarea  and  deemed  exempt  and  dii^ 
charged  from  said  mortgage,,  and  all  the  heirs  and  ineaiih 
iHrances  ffrowinff  thereout,  £c. 

Defendants  demurred  to  this  bill  for  want  of  Bqnity. 

After  argument,  the  Court  sustained  the  denumer  sod 
dismissed  the  bill,  and  counsel  for  complainant  excepted. 

WiLBT  Williams  and  DouoHiniTT,  for  plaintiff  in 

R.  W.  Dknton,  contra. 


By  the  OoMT^.— LtTMFXiN,  J.,  delivering  the  opiniflBu 

Was  there  equity  in  complainant's  Bill  ?  We  thiak  m^ 
Buying  the  judgment  debtor,  Danforth's  property  u  he  Mt 
he  is  an  innoeent  pmrchaser,  and  as  sneh,  is  entitled  t^^ 
same  protection  that  a  security  would  be.  Shemmrdy  ^^ 
a  full  knowledffe  of  this  faot,  extended  indwlgene»  ' 
to  year,  for  three  Tears,  to  Daaifinth,  for  a  eM 
paid  to  him  annually  in  advance,  until  Danferth,  who 
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the  matority  of  the  mortgage  debt,  became  insol- 
then  the  attempt  is  made  to  Bnbject  the  mortgage 
0  the  payment  of  the  debt. 
facts,  alleged  in  the  Bill,  are  true,  the  negroes 

Cleckley  of  Danforth,  are  discharged  firom  the 
lien.  And  as  to  Hull,  he  stands  in  no  better  sitn- 
i  Sheppard.  Under  no  circumstances  is  he  en- 
3ntrol  this  mortgage  security.  If  he  voluntarily 
(cbt  of  his  principal,  from  which  he  was  legally 
nless  he  consented  to  the  indulgence  given  to  Dan* 
his  own  fault.  And  if  he  did  consent,  it  would 
ulcnt  in  him  to  look  to  the  mortgage  property  for 
Dcnt  as  it  would  be  in  Sheppard  to  seek  to  make 
the  first  instance.  5  paae  itep.  614. 
;,  as  we  do,  tnat  there  is  equity  in  the  Bill,  we 
be  very  strenuous  as  to  the  excuse  rendered  by 
t  for  not  entering  the  appeal  in  the  Inferior  Court. 

was  sick  at  the  time  tne  judgment  was  rendered, . 
curt.  Both  of  them  were  stricken  down  by  dis* 
ately,  and  kept  fin  bed,  unable  to  attend  to  busi- 
le  four  days  had  expired.  Complainant  called  at 
not  knowing  of  their  sickness ;  but  not  seeing 
)k  it  for  granted,  that  the  business  had  been  at- 
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erial  allegations  in  a  Bill,  and  the  itatements  upon  whieh  the 
3ill  is  based,  are  fliUy  met  and  denied  by  the  answer,  and 
rial  reason  for  retaining  tbe  i^jnnetion,  it  will  be  dissolved. 

from  Muscogee  county.    Dedsion  by  Judge 
i-y  Term,  1869. 
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This  Bill  was  filed  by  the  plaintiffs  in  error,  against  the 
defendants,  to  enjoin  a  suit  at  Law,  in  favor  of  the  Marine 
Bank  against  the  plaintiffs  in  error,  as  endorsers  of  a  certain 
draft. 

The  complainants  alleged,  that  about  the  first  of  October, 
1855,  they,  John  W.  Howard,  Henry  T.  Hall,  and  Jolm  C. 
Reese,  in  connection  with  Milledge  McEanney,  who  wastlien 
book-keeper  in  the  Agency  of  the  Maruxe  Bank,  at  Colnm- 
bus,  of  which  Bichard  Patten  was  then  agent,  formed  a  com- 
pany under  the  name  of  the  Union  Dray-Line  Company,  for 
the  purpose  of  carrying  on  the  business  of  common  carriers; 
that  said  Company  put  in  a  cash  capital  of  $3,000,  and  ap- 
pointed the  said  McKinney  to  act  as  Treasurer,  and  said 
John  W.  Howard  to  act  as  the  General  Agent  thereof.   That 
McKinney  opened  an  account  for  said  Company  with  tlie 
Agency  of  the  Marine  Bank,  and  drew  all  checks  for  it,  on 
account  of  the  said  Company.     After  the  Company  organ- 
ized, they  purchased  some  wrty  or  forty-five  mules,  mjh 
&c.,  and  commenced  the  business  of  couimon  carriers,  aad 
did  a  large  business — a  profitable  one,  as  complainants  sup- 
posed.    That  all  the  receipts  of  the  business,  amounting  to 
some  forty  or  fifty  thousand  dollars,  were  paid  over  to  said 
Treasurer,  and  by  him  deposited  in  said  Marine  Bank,  and 
by  him  checked  out  from  time  to  time.     A  part  of  the  mules 
were  purchased  on  credit  and  paid  for  by  billfl  drawn  by  said 
Howard,  as  Agent  of  the  Company,  and  deposited  and  disr 
counted  in  the  said  Aeency  of  the  Marine  Bank,  and  after- 
wards paid  off  by  funds  deposited  by  said  Treasurer  to  their 
credit.     That  said  McEanney  continued  to  keep  said  aceonnt 
in  the  said  Bank  Agency,  of  which  he  was  the  chief  book- 
keeper ;  and  that  without  the  knowledge,  consent,  or  privitj 
of  complainants,  he  overchecked  said  account  as  he  inform^ 
them  in  1856,  but  that  they  could  not  understand  whj  i^ 
was  done ;  that  said  McKinney,  by  the  advice  of  the  said 
Patten,  asent,  called  on  complainants  and  solicited  tliem  to 
endorse  we  draft  of  John  W .  Howard,  agent,  for  $10,000 
at  45  days,  in  order,  as  McKinney  stated,  to  make  good  ^ 
account  of  said  Company  at  said  Bank ;  that  the  ccmfifi^ 
ants,  Reese  and  Hall,  expressly  refused  to  do  so,  and  diea 
consented,  upon  the  promise  of  MeKinaey,  who  iraa  A^ 
and  there  an  officer  of  said  Bank,  and  who  had  b^^  ^'^^^ 
them  by  said  Patten,  agent,  and  who,  in  taking  said  ifrmn^ 
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I  by  the  authority  of  said  Bank,  that  the  cndors- 
not  be  looked  to,  and  should  never  hear  anything 
aft,  bat  that  it  would  be  paid  out  of  the  :  sseis  of 
)ray  Line  Company,  of  which  there  was  then  an 
unt  to  pay  said  draft,  the  particulars  of  which  as- 
value,  &c.,  were  veil  known  to  said  Patten,  agent, 
plainants  charge,  that  it  was  only  on  iho  assur- 
he  sum  of  $10,000  was  due  to  ihe  Marine  Bank 
)mpany,  and  that»they  would  not  be  looked  to  in- 
on  said  draft,  that  they  consented  to  endorse  the 
:ther,  that  they  had  just  ascertained  that  this 
obtained  from  them  by  misrepresentation ;  that 
in  fact,  nothing  at  the  time  but  a  small  balance 
ndred  dollars  due  to  the  said  Bank  by  said  Com- 
1  was  paid  off  before  the  commencement  of  the 

Bank;  and  that  their  account  was  balanced  in 

by  the  discounting  a  note  or  bill  of  exchange 
vith  said  Bank,  and  for  which  said  Union  Dray 
my  was  in  no  way  liable,  and  with  which  said 
id  no  privity,  as  the  said  Patten,  agent,  well 
)  drew  the  bill  they  do  not  know,  not  being  ac- 
h  the  particulars,  but  charge  that  the  same  was 
1  McKinney  without  the  knowledge  or  consent 

Company,  and  that  said  Bank  knew  this  to  be 
rther  alleged,  that  the  assets  of  the  said  Com- 

faith  of  which  they  agreed  to  become  liable  on 
>w'  sued  on,  have  been  applied,  by  said  McKin- 
)ayment  of  other  debts  to  said.  Bank,  the  said 
lowing  when  said  payments  were  made,  that 
ade  with  the  proceeds  of  the  said  Company; 
hat  said  endorsements  were  made  on  the  faith 
,  and  the  promise  of  said  McKinney  to  pay  the 
OOO,  now  in  suit, 
tion  having  been  granted,  the  defendants  filed 

admitting  all  the  facts  as  to  the  organization 
Dray  Line  Company,  the  appointment  of  cer- 

thc  keeping  of  their  account  in  said  Bank 
ver-drawing  by  their  Treasurer,  and  the  taking 
settle  the  same ;  but  they  deny  all  the  other 
imstances  charged,  and  upon  which  the  equity 
i  based, 
enies  that  said  McKinney  made  any  arrange- 
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ments  with  complainants  respecting  said  draft  for  or  in  ac- 
count of  said  Bank,  or  that  he  was  authorized  so  to  do.— 
McKinney,  on  his  part,  answers  in  detail  all  the  charges  in 
the  bill,  and,  especially  denies  that  when  he  asked  complain- 
ants to  endorse  said  draft,  he  promised  them  it  should  not 
come  against  them,  or  that  they  should  not  hear  of  it  again. 
He  says  that  the  said  Company  was  indebted  to  the  Bank  at 
that  time,  to  the  amount  of  said  draft  on  account  of  orer- 
draws.  That  when  he  went  to  complainants  to  get  them  to 
endorse  the  draft,  he  did  so,  not  at  the  instance  or  with  the 
knowledge  of  said  Patten,  Agent,  but  as  a  mode  of  having 
the  Company *s  account  with  the  Bank  settled,  the  said  Pat- 
ten, agent',  requiring  such  settlement  to  be  made.  He  d^ 
nies  any  wrongful  appropriation  of  the  assets  in  his  hands, 
and  all  fraud,  conceahnent,  or  misrepresentation. 

Defendants'  counsel,  on  the  coming  in  of  these  answers, 
moved  to  dissolve  the  injunction,  on  the  ground  that  said 
answers  denied  the  equity  in  the  bill. 

The  Court  sustained  the  motion,  dissolved  the  injunction, 
and  complainants  excepted. 

R.  J.  MosES,  for  plaintiff  in  error. 

Dougherty,  for  defendant. 


By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

We  think  the  Court  was  right  in  dissolving  the  ii\)imGti<A 
in  this  case. 

It  is  conceded  that  all  the  statements  in  the  Bill,  as  to  the 
declarations  and  promises  of  Patten,  made  to  the  eolBfJain- 
ants,  are  fully  met  and  denied.    And  while  it  is  literaUy 
true,  that  the  account  due  the  Bank  was  nearly  balaaced  by 
the  Bill  of  Exchange  drawn  in  May,  1856,  still  tlie  actnl 
indebtedness  of  the  Company  to  the  Bank  was  not  dischaigei 
by  that  transaction.    It  was  no  payment  by  the  Comjw&y. 
It  *  is  not  pretended  that  their  funds  were  approprisitM  at 
that  time  for  that  purpose. 

The  answer  of  MiUedge  McEinney,  who  was  ih/^  Imk* 
keeper  of  the  Bank,  and  the  Treasurer  of  the  Fxaion  Jkuj 
Line  Company,  and  who  kept  their  accounts,  dem^a^  W>^ 
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every  ftllegation  in  tke  Bill.  His  answer  cau  be 
I  trial  of  the  Common  Law  action,  and  Patten  is 
It  witness  for  the  complainants.  There  is  no  rea- 
3re,  why  the  injunction  should  be  retained. 


V8.  THE  MATOB  AND  COUNCIL  OF  THE 
CITY  OP  COLUMBUS. 

lire  htM  the  power  to  create,  corporations  for  the  g^overnment 
to  enlarge  or  diminish  their  powers  from  time  to  time,  at  its 
may  aathorise  the  imposition  of  taxes  to  eonstruct  a  railroad^ 
the  city  and  extending  into  the  interior-  either  into  the  inte* 
a  or  an  adjacent  State. 

iret  in  1858,  passed  an  Act  to  make  valid  and  binding  the 
theretofore  made  by  the  Mayor  and  Council  of  the  City  of 
le  stock  of  the  Mobile  and  Oirard  Kailroad  Companyt  and  to 
16  Montgomery  dc  West  Pomt  Railroad  Company ;  and  to 
I  binding  the  bonds  issnsd  by  the  Mayor  and  Council  to  said 
yment  o(  the  same;  and  to  declare  and  make  valid  the  ordi- 
fore  passed  by  said  Mayor  and  Council,  anthorJsiDg  the  ool- 
(  for  the  payment  of  interest  accruing  on  said  bonds ;  and  to 
Tayor  and  Council  of  said  oity  to  leVy  and  colleot  a  tax  an- 
purpoee  of  paying  the  principal  and  interest  of  said  bonds ; 
ze  the  collection  of  taxes  for  the  payment  of  the  principal 
all  legal  contracts  which  have  been,  or  may  theroaAer  bet 
•rporation.    Hitld^  1.  That  said  legislative  act  gave  validity 

proceedings  of  the  city  and  its  agents,  whether  they  were 
or  not.  2.  That  such  act  was  not  inoperative  as  being  re- 
t  or  unconstitutional.    3.  That  the  city  was  thereby  empow- 

eollect  the  taxes  which  they  are  now  seeking  to  enforce. 

Q  Muscogee  Superior  Court.  Decision  by 
.L,  at  No vember  Term,  1869.  ' 

.  was  issued  by  authority  of  the  Mayor  and 


84«  SUPREME  COtJRT  OF  GEORGIA. 

Bass  et  aL  vs.  The  Mayor  and  CouacU  of  the  Cityof  CohmibiM. 

Council  of  the  City  of  Columbus,  directed  to  the  Marsbsl 
of  said  city,  commanding  him  of  the  goods  and  chattels, 
lands  and  tenements  of  Bass  &  Cleghorn,  of  the  Perry 
House,  to  levy  and  sell  so  much  as  would  be  sufficient  to 
raise  the  sum  of  four  hundred  and  seventeen  dollars  and 
fifty  cents,  bein^  the  amount  of  the  corporation  and  rail- 
road tax  assessed  against  them  for  the  year  1859,  execotion 
dated  15th  April,  1859. 

By  virtue  of  said  execution,  the  Marshal  levied  upon  citj 
lots  Nos.  219,  220,  221,  and  222,  situated  on  Bryan  and 
Oglethorpe  Streets,  said  lots  known  as  the  premises  on  whicli 
the  Perry  House  is  situated ;  also,  on  lots  227,  238,  22P 
and  280,  on  which  is  situated  the  Oglethorpe  House. 

To  this  levy  Bass  &  Cleghorn  filed  an  affidavit  of  illegal- 
ity, on  the  following  grounds,  to  wit  : 

1st.  That  a  tax  is  levied  for  the  purpose  of  paying  bonds 
issued  by  the  Major  and  Council  of  the  City  of  Columbo" 
for  the  building  of  the  Mobile  &  Girard  Railroad,  and  said 
Council  had  no  authority  to  levy  such  a  tax  according  to 
Law. 

2d.  That  the  Mayor  and  Council  of  the  City  of  Cohm- 
bus  have  no  authority  to  levy  and  collect  a  tax  to  pay  the 
bonds  issued  for  stock  for  the  purpose  of  building  the  Mo- 
bile &  Girard  Railroad,  said  Railroad  being  without  the  li- 
mits of  the  State  of  Georgia,  to  wit :  in  the  State  of  Ala- 
bama ;  and  that  said  tax  fi.  fas.  are  for  this  purpose. 

8d.  That  said  Mayor  and  Council  of  the  City  of  Coiain- 
bus  have  no  authority  to  levy  and  collect  a  tax  for  the  D«r> 
pose  of  paying  the  bonds  of  said  City  Council,  issued  to 
the  Montgomery  *&  West  Point  Railroad   Company— rtit 
said  company  being  a  foreign  corporation,  and  without  tla»r 
limits  of  said  State  of  Georgia,  and  without  the  limits  of 
said  City  of  Columbus ;  and  that  said  tax  fi.  fa.  is  in 
for  said  purpose. 

4th.  That  said  tax  fi.  fa.  is  issued  for  the  purpose  of 
looting  a  tax  to  pay  for  stock,  or  bonds  issued  for  stocky  ir. 
the  Mobile  &  Girard  Railroad  Company,  corporation 
tered  and  wholly  existing  in  the  State  of  Alabama^  an^ 
said  tax  fi.  fa.  is  proceeding  for  said  purpose  withOQt 
thority  of  Law.  * 

5th.  That  said  fi.  fa.  is  illegal  in  this :  That  the  At 
of  the  City  of  Columbus  instructed  satd  Mayor  and'Ooribell 
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[)G  for  stock,  in  the  Mobile  &  Girard  Railroad,  and 
ntgomery  k  Weet  Point  Railroad,  under  a  contraot 
xl  and  executed  by  8aid  Companies,  that  they,  nor  ei- 
em«  should  ever  hereafter,  by  virtue  of  any  power 
y  which  Baid  Company  may  obtain  from  either  the 
[  Council  of  the  City  of  Columbus  or  the  Legislature 
c  of  Geoi^ia,  ever  to  extend  the  track  of  said  Road 
ertain  point,  or  in  any  manner  connect  the  track  of 
within  the  corporate  limits  of  said  city,  which 
and  executed  before  said  subscriptions  were  made 
upanies,  and  that  said  companies  have  violated 
ct  and  agreement,  by  proceeding  to  connect  said 
the  great  and  irreparable  injury  of  affiants  with- 
nsent,  and  against  their  protest — thus  compelling 
])ay  money  which  brings  certain  ruin  upon  their 
)ntrary  to  Law  and  contrary  to  said  contract. 
t  said  fi.  fa.  is  proceeding  illegally  in  this  :  That 
18o7,  affiants  paid  this  railroad  tax,  which,  in 
38,  the  Supreme  Court  declared  illegally  collect- 
iants  repeatedly,  during  the  year  1858,  both  be- 
?r  Baid  decision,  offered  and  tendered  the  amount 
ally  assessed  against  them,  if  said  Mayor  and 
Id  deduct  the  amount  illegally  collected  of  them 
1857,  which  said  Mayor  and  Council  refused  to 

said  tax  fi.  fa.  is  proceeding  illegally  in  this : 

fa.  is  based  upon  an  Act  of  the  Legislature  of 
mted  to  on  the  11th  day  of  December,  1858, 
1  Act  to  make  valid  and  binding  the  subscrip- 
>re  made  by  the  Mayor  and  Council  of  the  city 

to  certain  Railroad  Companies;''  which  affi- 
led and  believe  to  be  unconstitutional  and  void, 
said  tax  fi.  fa.  is  proceeding  illegally  in  this : 
criptions  of  stock  in  the  Mobile  k  Girard  Rail- 
he  Montgomery  &  West  Point  Railroad  Com- 

said  fi.  fa.  is  levied  to  pay,  was  made  under 
ant  and  agreement  which  have  been  violated; 
[  subscriptions  are  not  binding  upon  the  tax 
ants  arc  advised  and  believe. 

said  tax  fi.  fa.  is  proceeding  illegally  in  this: 
yor  and  Council  are  indebted,  and  were  from 

year  1857,  to  affiants  a  large  sum  of  money. 
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illegally  I  collected  for  that  year  on  railroad  t«x  for  tke  M#* 
bile  &  Girard  Railroad  which  said  Mayor  and  Council  re- 
fused to  allow  as  an  offset  to  affiants,  affiants  offering  to  pav 
to  balance  at  least  twelve  months  previoas  to  the  issuing  «f 
said  tax. 

After  argument,  it  appearing  to  the  Court  that  the  groonds 
stated  in  said  affidavits  of  illegality  are  insufficient:  It  is 
therefore  ordered  that  said  fi.  fas,  do  proceed. 

To  which  decision  counsel  for  Bass  &  Cleghom  excepted, 
and  assigned  the  same  as  error. 

^        Thoenton  &  Thomas,  Blandford  k  Cbawfobb,  for 

plaintiffs  in  error. 

Jko.  Pbabody,  contra. 


By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

On  the  11th  of  December,  1858,  the  Legislature  passed 
an  Act  to  make  valid  and  binding  the  subscriptions  therein- 
fore  made  by  the  Mayor  and  Council  of  the  City  of  Colsaa- 
bus  to  the  stock  of  the    Mobile  &  Girard  Railroad  Oova- 
pany,   and   to   the   stock  of  the  Montgomery  and 
Foint  Railroad   Company ;  and  to  make  valid  and 
ing  the  bonds  issued  by  the  said  Mayor  and  Coondl^   %t\ 
saM   companies  in   payment    of  the   same ;   and  to 
dare  and  make  valid  the  ordinances  theretofore 
said  Mayor  and  Council,  authorising  the  coUeotion  of 
for  the  payment  of  interest  accruing  on  said  bonds;  attnA.  t« 
authorize  the  Mayor  and  Council  of  said  city  lo  kvy 
collect  a  tax  annually  for  the  purpose  of  paying  the 
pal  and  interest  on  said  bonds ;  and  to  authorise  tha 
tion  of  taxes  for  the  pavment  of  the  principal  and  ~ 
of  all  legal  contracts  which  have  been  or  may  the 
made  by  said  corporation. 

And  the  Act  reads,  thdt  **  Whereas,  the  Mayor 
cil  of  the  city  of  Columbus  in  public  meeting 
have  acknowledged  the  validity  of  the  eontracta 
fore  that  time,  by  which  said  bonds  and  coupon;^ 
sued,  and  have  recognized  the  obligation  whidi  c^c 
said  corporation  to  pay  the  principal  and  iptoroji% 
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the  same  may  become  dae." — Pamphlet  Aet$  of 

parent,  then,  that  if  the  Act  is  valid  and  constitu- 
I  plaintifi  in  error  have  no  case.  Is  the  Act  val- 
stitntional  ? 

e  is  important  from  the  magnitude  of  the  princi- 
(?d,  and  has  receiyed  at  our  hands  the  most  delib- 
patient  investigation.  Did  opportunity  permit,  it 
be  unprofitable  to  examine  the  power  of  the  State 
orporations,  and  the  powers  that  may  be  extended 
We  think,  however,  tnat  the  principles  regulating 
lling  the  questions  debated  m  this  case,  may  be 
lin  a  narrow  range. 

ions  in  Georgia  exist  only  by  Statute ;  and  it  can 
3e  those  powers  expressly  granted  and  which  re- 
pessary  implication.  In  this  case  there  is  no 
e  amplitude  of  the  grantl 

I  the  construction  of  charters  never  confine  them- 
)  letter,  but  whatever  is  necessary  and  proper  to 
execution  the  power  conferred  is  always  conce- 

the  power  attempted  to  be  exercised  is  not  im- 
e  contrary,  it  is  expressly  given. 

purposes  have  been  divided  into  direct,  suoh  as 
tions,  the  construction  'of  streets,  supplying  the 
ater,  &c.;  and  indirect,  such  as  canal  and  rail- 
ements,  by  which  the  commerce  and  business, 

improvement  and  prosperity  of  the  place,  is 
\nd  one  of  these  objects  is  as  legitimate  as  the 
lere  anything  illegal  or  against  common  right 
>  engage  in  such  enterprises  ?  With  the  lights 
)  before  us,  it  is  useless  to  argue  in  favor  of 
)ition ;  and  if  a  majority  of  the  cqmmunity  to 
*e  desirous  of  doing  this,  and  the  Leffislature 
em  the  power,  upon  what  principle  shall  the 

and  arrest  sucn  works?  Shall  it  require 
&9  consent  of  the  inhabitants  of  a  town  before 
hall  be  exercised?  It  would  annihilate  the 
id  if  a  number  less  than  the  whole  shall  suf- 
the  Legislature  shall  decide  upon  the  plus  or 
It  has  been  wisely  bestowed  upon  the  major- 

gaed  that  these  corporate  powers,  if  not  con- 
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fined  to  the  limits  of  the  corporation,  should  certainlT  not 
be  extended  to  corporations  situate  outside  of  the  State* 
Did  not  the  State  itself  extend  its  own  railroad  bejond  its 
own  limits  ?     And  why  may  not  a  municipal  corporation  do 
this,  in  order  to  make  the  outlay  profitable  ?     What  signi- 
fies it,  whether  a  road  beginning  at  the  city  of  Colombitt  ib 
extended  into  the  interior  of  Alabama  or  Georgia?   The 
only  question  is,  which  will  bring  the  largest  amoimt  of 
'trade  and  travel  to  the  city  of  Columbus.     Suppose  the  city, 
for  the  promotion  of  the  health  of  the  city,  should  deter- 
mine to  supply  it  with  water,  and  the  only  supply  was  from 
the  highlands  on  the  other  side  of  the  Chattahoochee  River, 
would  there  be   anything  immoral   or  illegal  in  making  a 
contract  for  this  purpose  ?  .  The  interest  of  the  corporation 
is  the  only  true  test  of  the  corporate  character  of  the  act 
Suppose  tne  Legislature  were  to  authorize  the  city  of  Savan- 
nah to  subscribe  for  stock  to  incorporate  a  company  to  es- 
tablish a  direct  trade  between  Savannah  and  Liverpool,  Can> 
ton  or  Calcutta,  I  am  not  prepared  to  say  that  such  Act 
would  be  void. 

The  operations  of  the  Mobile  &  Girard  and  Montgomety 
&  West  Point  Railroads  may  be  without  the  State  even;  tie 
benefits  are  experienced  within  the  city  of  Columbus.    Sup- 
pose there  was  an  obstruction  in  the  Chattahoochee  River 
which  impeded  its  navigation  and  cut  ofi*  the  commerce  of 
Columbus ;  and  further,  that  the  River  lay  within  the  limit^ 
of  Alabama  :  might  not  the  city  by  the  authority  of  Le^sla- 
turc  raise,  by  taxation,  a  fund  to  remove  the  impediment  ? 
.  The  work  might  be  done  beyond  the  limits  of  the  State — 
the  consequences  or  eifects  of  it  would  be  felt  throughout 
the  heart  of  Columbus,  and  in  every  ward  of  the  city. 

And  who  is  the  proper  judge,  whether  any  proposed  meas- 
ure will  c^duco  to  the  public  interest  of  the  city  ?  Not  tic 
Courts,  surely,  nor  the  majority  of  the  people  acting  tlmitti^ 
their  Representatives  in  General  Assembly  ;  but  a  m^an^ 
of  the  corporation,  acting  under  the  sanction  of  tlie  Xiiesft' 
lature.  The  people  of  each  community  or  munioipftl^j 
know  what  is  best  for  them. 

But  it  is  said  that  the  Act  of  1858  is  retroactirc^  floid  if 
not  unconstitutional,  is  opposed  to  the  principles  of 
justice  and  free  government,  and  is  therefore  void. 

There  is  great  di£Sculty  in  determining  what  are 
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natural  justice,  and  that  which  tends  to  undermine 
)]'i8t.s  maj  suppose  to  be  the  fundamental  princi- 
c  social  compaot ;  and  I  am  aware  that  it  has  been 
jy  Judges  of  Coorta  of  the  highest  respectabilit j, 
;ctive  provisions  which  take  away  or  impair  vested 
iooperative.  But  then,  on. the  other  hand,  there 
iiting  the  names  of  the  most  distinguished  jurists 
of  the  highest  authority,  who  deny  to  the  judi- 
right  to  treat  retrospective  acts  as  void.  Oalder 
iJallaSf  386;  Satterke  v«.  MatthewBon,  2*  Peter 9^ 
"71  vs,  Hugevy  1  Bayj  179 ;  Fletcher  vs.  Peek,  6 
»;  Kingv9,  JDedham^  Burk  15,  Mase.  Rep.,  447  ; 
tetson,2  Ma8B.jRep.<,  143;  Society  for  the  Propor 
e  Gospel  V8,  W heeler ^  2  O-aUiSy  105;  Coehran  V8. 
y,  20  Wendellj  865  ;  Senator  Buphmk'B  Opin- 
•  v8.  Palmer y  1  Silly  824;  Charles  Miver  Bridge 
\  Bridge^  11  PeterSj  420;  American  Juriat  for 
53,  p.  277  ;  Allen  vs.  MeKeen,  10  American  Ju- 
1^7;  Barrick  vs.  Smithy  6  Paige  Oh.  Rep,  167; 
Christiane  NoteSy  91, 

esent  case,  we  must  say  that  we  see  nothing  in 
unjust  or  of^pressive  as  to  make  it  our  duty  to 
1  extreme,  doubtful  and  dangerous  power  of  pro- 
void.  Our  cities  all  over  the  State  and  coun* 
|uently  contributed,  in  their  corporate  capaci- 
:,  canals,  and  other  improvements,  without  ex- 
[}Y  being  suspected  of  oppressing  'their  commu- 
nvading  unjustly  any  salutary  principle  of  the 
And  we  cannot  shut  our  eyes  to  the  fact, 
their  pi*osperity  depends  upon  the  extent  and 
Jieir  intercourse  with  the  interior  as  well  as 
nd  foreign  places.  True,  these  schemes  some- 
.^ionary,  and  thus  bring  loss  upon  the  property 

that  must  always  be  a  question  for  the  corpo- 
nd  not  for  the  Court.  There  the  battle  must 
ween  the  sanguine  and  hopeful  on  the  one 
saturnine  and  contras  on  the  other.  One  de- 
[iiajority,  the  minority  must  submit,  provided 
»es  not  transcend  its  chartered  powers.  From 

of  society  to  the  present  time,  the  warfare 
fssantly  between  majorities  and  minorities  as 
ts  and  their  rights.     The  levying  and  collect- 
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ing  of  taxes  is  always  a  compulsor j  act  of  tbe  nmjoritj  acd 
generally  yery  ungracioosly  submitted  to  by  the  minoritj. 
The  present  ease  is  not  unlike  thoosands  that  have  preceded 
it,  and  there  is  nothing  new  under  the  son. 

But  it  is  said,  that  if  the  proceedi^s  of  the  Coaacil  vere 
void  under  the  previous  Act  of  1857,  they  cannot  be  ren- 
dered effectual  by  a  subsequent  confirmatory  Act  of  the  Leg- 
islature.   But  there  can  be  no  difficulty  in  the  present  esse. 
The  city  asks  for  legislative  interference  to  give  vaUHtj  to 
its  previous  acts,  ana  not  to  perpetuate  their  nt/rmdy.   To 
comply  with  the  wishes  of  the  city  was  the  object  of  the 
Legislature  in  passing  the  Act  of  1858,  not  to  defeat  eud 
wishes.    The  end  of  all  confirmatory  laws,  sofar  as  thev  tre 
retroactive,  is  to  give  effect  to  acts  which  were  before  mop- 
erative.     Our  Digests  abound  with  Statutes  confirming  the 
void  acts,  of  pubbc  officers  and  others  occupying  some  iidih 
ciary  relation  and  that  such  is  the  proper  effect  of  soch 
laws,  was  adjudged  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  WilkinsM  V9,  Lelandj  2  P^en,  602. 

Believing,  then,  as  we  do,  that  the  judiciary  is  not  the 
guardian  of  the  Legislature,  and  that  it  possesses  no  «e^^ 
powers  over  its  constitutional  acts,  Ve  cannot  disregard  a&d 
thrust  aside  the  Act  of  1858,  merely  because  it  is  retroie- 
tive  in  its  purposes  and  effect. 

As  to  the  other  minor  questions  made  in  the  record,  thej 
were  abandoned  in  the  argument.  Had  they  been  indited 
on,  there  is  none  of  them  entitled.to  receive  our  continnssce 
and  favor. 

We  affirm  the  judgment  of  the  Circuit  Court. 
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r  canoot  eooicieBttpnaly  adopt  the  Law  as  h  i»  given  to  them  in 

y  liie  Court)  it  ia  not  only  their  right,  but  their  duty,  to  render  a 
iccordiog  to  tbe  opiniou  which  theff  eatertaia  ot  the  Law ;  and 
lid  be  to  instructed  by  the  Court  when  requested  to  do  so. 


nent  for  Shooting,  in   Quitman   Superior   Court, 
fore  Judge  Perkins,  at  May  Adjourned  Term, 


aintiff  in  error  was  indicted  and  put  on  trial  for 
it  one  Bichard  Gay  with  a  pistol* 
it  panel  of  Jurors,  consisting  of  forty-eight,  hav- 
exhausted  before  the  Jury  to  try  the  case  was  made 
agreed  that  twenty-four  more  tale$  Jurors  should 
ined,  which  was  done.  The  Court  announced  )n 
g  of  these  last,  that  prejudice  or  bias  for  or  against 
d,  as  used  in  the  Statute,  meant  prejudice  or  bias 
icular  case  before  the  Court, 
electing  the  Jury,  C.  McKinney,  one  of  the  tales 
ng  called,  in  answer  to  the  questions  prescribed 
»  stated,  that  he  had  been  acquainted  with  pris- 
twenty-five  years,  and  that  he  had  a  prejudice 
conduct ;  but  being  restricted  by  the  Court  to  a 
er  of  the  questions  propounded,  was  pronounced 
and  put  upon  the  prisoner.  He  was  then  refer- 
's,  and  proved  the  statement  made  as  aforesaid ; 
irt  held  the  Juror  competent. 
Juror,  Harrison,  answering  in  effect  the  same 
so  declared  competent. 

laving  been  empannelled,  the  only  evidence  de- 
lic  case  was  that  of  Richard  Gay,  who  testified 

cut  to  the  Court  Ground  on  the  first  Saturday 
re  he. had  business;  when  he  got  there,  the  de- 
a  man  named  Ussory  were  in  the  piazza  talk- 
ne  asked  him  what  he  was  going  to  do  with  the 
'I  he  said  he  was  going  to  have  them  irroned, 
Iked  into  the  Court  Boom ;  in  a  few  minutes. 
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walked  out  and  had  a  settlement  with  Wipdns ;  was  n»t 
there  ^  exceeding  half  an  hour ;  Couet  adjourned ;  the  de- 
fendant was  missing ;  no  one  knew  where  he  had  gone ;  wit- 
ness started  on  to  me  shop,  and  was  attacked  by  a  dog  that 
rushed  out  of  the  bashes  at  witness ;  after  fighting  him 
awhile,  the  dog  went  back  the  way  he  came ;  witness  walked 
on  a  piece,  and  was  either  hailed,  or  whether  it  was  setting 
on* the  dog,  witness  did  not  know  ;  it  was  behind  him ;  then 
thought  it  was  some  one  hailing  him ;  since  thought  it  waa 
setting  on  the  dog ;  witness  tiumed  on  the  right,  and  as  he 
turned  half  around,  the  prisoner  was  standing  in  the  road 
bare-headed,  with  a  pistol  presented,  and  fired  it ;  witaesa 
was  doing  nothing  to  the  prisoner ;  did  not  know  he  wu 
there ;  prisoner  fired  at  witness,  as  he  thought ;  it  was  in 
this  county  ;  thought  at  the  time  it  was  about  forty  vyjgt 
that  would  cover  the  distance ;  was  going  to  jWes  UoVs 
shop  ;  prisoner  raised  the  pistol  again,  and  he  knew  it  was 
a  repeater ;  he  tried  it  as  much  as  twice ;  but  if  the  cap 
l^ursted  or  the  hammer  fell,  he  did  not  know  it ;  continiu^ 
to  set  the  dog  on  witness  ;  walked  oflf  about  fifteen  steps  k- 
fore  he  looked  around  ;  when  he  looked  around  he  was  ad- 
vancing with  the  pistol  in  front  of  him ;  the  dog  had  stop- 
ped ;  walked  then ;  when  he  looked  around,  prisoner  aad 
dog  both  had  stopped ;  bushes  intervened ;  thought  he  woidd 
go  to  Cole's  and  get  a  gun  and  come  back  and  make  his- 
self  even  with  him ;  Cde  had  no  gun ;  Shirley  had  ob^, 
but  no  shot ;  then  determined  to  go  and  take  a  warraai&r 
him,  which  he  did.     This  is  about  what  transpired. 

The  Jury  returned  a  verdict,  finding  the  "prisoner 
of  the  charge  as  stated  in  the  Bill  of  Indictment." 

Council  for  defendant  moved  for  a  new  trial  on  the 
lowing  grounds : 

1st.  Because  the  Court  erred  in  announcing  to  the 
panel  of  twenty-four  Jurors,  that  prejudice,  as  used 
Statute,  meant  prejudice  or  bias  for  or  against  the 
in  the  particular  case  then  before  the  Court. 

2d.  That  the  Court  erred  in  declaring  the  Jurors,  M 
ney  and  Harrison,  competent  to  try  the  case. 

3d.  That  the  Court  erred  in  refusing  to  charge  die. 
as  requested :  "That  they  were  the  judges  of  U»  Imr 
facts,  and  were  bound  under  their  oaths  as  Jurors 
case,  to  decide  the  Law  according  to  their  own  ope 
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r,  although  they  may  differ  with  the  Court  in  its 
[)  them  as  to  the  Law." 

That  the  Court  erred  in  refusing  to  charge  the  Jury, 
'3tcd  by  prisoner's  counsel :  "  That  if  the  Jury  he- 
rn the  testimony  that  the  accused  was  guilty  of  the 
vith  intent  to  murder,  he  is  not  guilty  under  the 
hooting  at  another  person,  and  is  entitled  to  a  ver- 
^quittal." 

hat  the  Court  erred  in  refusing  to  charge  as  re^ 
''That  if  the  Jury  believe  from  the  eyidence  that 
did  shoot  off  a  pistol  at  Blchard  Gay,  still,  they 
d  the  prisoner  gailty  of  the  offence  with  which  he 
ged  unless  the  State  went  further  and  proved  that 
was  loaded  with  powder  and  ball,  or  powder  and 
ith  ball  .and  shot. 

cause  the  Court  refused  to  charge  the  construe- 
upreme  Court  had  put  upon  the  Act  of  1856,  in 
f  Allen  V8.  The  State,  in  28  Geo.  Rep.,  f.  478, 
'  governing  and  controlling  this  case — counsel  for 
having  handed  the  case  to  the  Court  with  the  re- 
charge. 

it  the  verdict  was  without  sufficient  evidence  to 
and  contrary  to  Law  and  the  evidence, 
rt  refused  the  motion  for  a  new  trial,  and  counsel 
nt  excepted.  ^ 

id  WoRRiLL,  for  plaintiff  in  error. 

'l  Baily,  contra. 


nirt. — ^LuMPKiK,  J.,  delivering  the  opinion. 


are  not  prepared  to  endorse  the  opinion  express- 
ourt  in  this  case,  that  prejudice  or  bias  for  or 
ceased,  as  used  in  the  Statute,  means  prejudice 
c  particular  case  before  the  Court,  but,  on  the 
aewhat  doubt  the  propriety  of  so  restricting  the 
the  Code,  shall  forbear  so  to  adiudge  this  point, 
f  the  Law  are,  prejudice  or  bias — not  against 
ue,  but  asainst  the  prisoner  at  the  Bar.  And 
imposed  oy  the  presiding  Judge  is  an  interpo- 
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lation  certainly  not  warranted  by  the  terms  of  the  Act,  aad 
we  are  very  much  inclined  to  thinh,  equally  at  rariance  with 
thephilosophy  of  the  rule. 

The  Conrt  was  requested  to  charge  the  Jury,  that  they 
were  the  judges  of  the  Law  and  facts,  and  were  bound  un- 
der their  oaths  as  jurors  in  this  case,  to  decide  the  Law  a^ 
cording  to  their  own  opinions  of  the  Law,  although  thej 
may  differ  from  the  Court,  in  its  charge  to  them  as  to  Ae 
Law. 

The  Jury  being  constituted  by  the  Code  the  judges  of  ^ 
Law  as  well  as  of  the  facts,  in  a  criminal  case,  we  re-afinn 
emphatically  the  doctrine  laid  down  in  KeerurvM.  The  SiaUy 
18  Q-eo.  Bep.y  194 ;  and  this  tribunal  must  be  re-mod^ed, 
or  the  Law  changed,  before  one  jot  or  tittle  of  the  princi* 
pies  there  stated  will  be  abated ;  and  that  it  is,  that  while 
it  is  the  duty  of  the  Jury  to  listen  Ifith  that  respect  which 
is  so  eminently  proper  to  the  Law  as  expounaed  by  the 
Court,  'and  to  adopt  it,  provided  they  can  conscientious^  do 
so,  still,  if  after  all  this,  it  is  their  misfortune  to  differ  con- 
scientiously from  the  Court,  it  is  not  only  their  right,  but 
their  duty,  to  find  a  verdict  according  to  the  opinicm  wUdi 
they  entertain  of  the  Law.  And  instead  of  being  guilty  of 
perjury  in  doing  so,  they  are  guilty  of  penury  if  they  do 
not.    "For,  in  tms  case,  their  finding  is  not  their  verdict. 

A  verdict  includes  both  the  Law  and  the  facts ;  and  it 
must  not  be  made  up  of  the  Judge's  view  of  the  Law,  about 
which  they  differ  from  the  Court,  and  theirf  as  to  the  fSicts 
only ;  it  must  be  wholly  theirs.     And  this  must  necessarily 
be  so.     If  the  Jury  differ  from  the  Court  in  dvil  cases,  as 
to  the  Law,  the  Judge  may  grant  a  new  trial,  totie$  quatits^ 
and  thereby  constrain  them  to  adopt  his  direction  or  ophk^ 
ion.     Not  so,  however,  in  criminal  cases.     They  reMha  a 
verdict  directly  contrary  to  his  charge — in  the  very  teeth 
of  it — in  favor  of  the  accused,  and  laugh  in  the  face  of  his 
Honor,  and  the  Court  is  impotent  to  coerce  them  into  eon* 
formity. 

We  do  not  think  counsel  for  the  defendant  was  entitled 
to  the  other  instructions  asked. 
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JOHNSON  v$.  JOHNSON. 

1(1  by  the  debtor,  or  lii«  ageoli  to  the  creditor,  in  ditoharfe  of  e 
debt,  cannot,  without  the  coaeent  of  the  debtor,  be  applied  to  any 

tndingtegaJ  testimony  is  excluded  by  the  Court,  yet  if  consider- 
e  do,  it  woo  id  not  change  the  result — ^it  is  do  ground  for  granting 


ial,  from  Decatur  county.    Tried  before  Judge 
•tober  Term,  1859. 

iitiff  in  error  brought  suit,  by  attachment,  to  re- 
c  defendant  $800,  alleged  to  have  been  paid  by 
rity  for  defendant,  on  a  certain  promissory  note, 
rial,  the  plaintiff  submitted  proof  as  to  his  being 
I J  on  said  note,  and  the  taking  up  of  the  note  by 
h  security,  and  rested  his  case.  The  note  was 
le  to  one  Fillvaw,  and  was  in  the  hands  of  one 
on  for  collection,  at  the  time  plaintiff  took  it  up. 
t  proved  by  said  Allison,  that  plaintiff  had  taken 
by  substituting  his  own;  and  that  afterwards 
paid  him,  Allison,  one  hundred  dollars  on  the 
ited,  saying  he  had  got  that  sum  out  of  defend- 

»avis  testified,  that  after  plaintiff  had  got  out  the 
m  the  account  growing  out  of  the  payment  of 
procured  a  garnishment,  intending  to  serye  it 
Elack ;  plaintiff  stated  to  witness  mat  on  seeing 
$he  preferred  to  give  up  the  money  she  held,  be- 
fendant,  and  accordingly  paid  it  over  to  plain- 
g  (to  the  best  of  witness'  recollection)  to  be- 
id  five  hundred  dollars.  He  farther  testified, 
lishment  was  founded  on  the  payment  made  by 
he  Pillyaw  note;  plaintiff  did  not  speak  of 
ther  claim  against  defendant,  but  said  he  had 
he  money  in  paying  claims  against  defendant, 
cnnan  &  Bond,  and  had  let  defendant's  son  have 

Black   testified,  that  plaintiff,  in  January  or 
6,  threatened  to  garnishee  him  and  Mrs.  Black 
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.  on  the  claim  he  held  against  defendant  as  security  on  the 
Filljaw  note.  Witness  and  his  wife  paid  over  to  plaintiff 
'  $358  50.  Plaintiff,  at  that  time,  had  in  his  hands,  as  ageDt, 
claims  in  favor  of  one  Bond,  against  defenduit,  to  the 
amount  of  $51  00,  and  claims  in  favor  of  one  Kennan  to 
the  amount  of  $28  00.  Plaintiff  held  claims  against  d^ 
fendant  to  the  amount  of  $208  50.  The  $358.50  Wtf  ap* 
plied  to  the  payment  of  these  several  claims.  The  Sherif, 
H.  G.  Bay,  was  with  plaintiff  at  the  time  referred  to,  wd 
the  object  of  their  visit  was  to  levy  an  attachment  in  favor 
of  plaintiff  against  defendant. 

It  further  appeared  in  evidence,  that  plaintiff  had  receired 
$19,  due  defendant  for  negro  hire.  The  said  Fillyaw  note 
had  on  it  the  following  credits:  ^'Received  on  the  iritluDt 
$19  38."  ''Received  on  the  within  note,  $88  50.  Feb. 
7th,  1856." 

Plaintiff  offered  in  evidence,  the  record  of  an  attachme&t 
issued  by  the  Clerk  of  the  Circuit  Court  of  Gadsden  coantj, 
Florida,  for  the  sum  of  $488.12,  besides  interests  and  co$ts, 
in  favor  of  plaintiff  against  defendant,  with  a  receipt  there- 
on  of  H.  J.  Ray,  deputy  Sheriff,  of  $208.50,  stated  to  kare 
been  paid  by  Mrs.  Black,  dated  February  6,  1856;  and^ 
receipt  of  plaintiff  stating  that  said  deputy  Sheriff  had  paid 
said  amount  over  to  him,  which  evidence  was  rejected  bj  the 
Court. 

There  having  been  a  verdict  for  defendant,  ooiinsel  for 
plaintiff  moved  for  a  new  trial  on  two  grounds : 

1st.  Because  the  verdict  was  against  evidence. 

2d.  Because  the  Court  erred  in  rejecting  the  exempIiSea- 
tion  from  Gadsden  Circuit  Court. 

The  Court  overruled  the  motion,  and  counsel  for  pluntil 
excepted. 

Whittle  and  Hines  representing  Lote,  GAVvmsLL  an*] 
Crawfobd,  for  plaintiff  in  error. 

Law  and  SlMS^  contra. 


By  the  Oaurt. — Lumpkin,  J.,  delivering  the  opiiu<Ma. 
This  is  an  attachment  sued  out  by  Timothy  M. 
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igainst  Tbamas  £.  Jofanaon,  to  recover  three  hundred  dol- 
ars  which  the  plaintiff,  in  attachment,  alleges  he  has  paid 
)ut  for  defendant  as  hia  security.  Evidence  was  submitted  ' 
)n  both  sides,  and  the  Jury  on  the  appeal  found  for  the  de* 
endant.  A  new  trial  is  asked  fc^  on  two  grounds :  Ist. 
because  the  verdict  is  contrary  to  the  evidence,  and  second- 
y,  because  the  Court  erred  in  rejectinor  certain  exemplifica* 
ions  of  record  from  Gadsden  county,  State  of  Florida. 

As  to  the  latter  ground,  we  will  consider  the  case  as  though 
hat  evidence  was  before  the  Jury.  We  arc  satisfied,  from 
I  careful  examination  of  the  testimony,  that  the  Jury  was 
ight  in  'finding  that  the  plaintiff  had  received  more  than 
'nough  money,  belonging  to  the  defendant,  to  re-imburse 
lim  in  the  amount  paid  to  CuUen  Fillyaw  as  security  for 
Chomas  E.  Johnson.  The  testimony  of  Archibald  Black 
ind  the  other  witnesses,  abundantly  establish,  that  he  received 
rom  Mrs.  Black,  for  the  avowed  purpose  of  paying  the  Fill- 
•aw  debt,  greatly  more  than  was  needed  for  that  purpose. 

Indeed,  an  accurate  account  of  the  whole  range  of  deal- 
ngs  between  these  parties,  will  show  that  instead  of  Thomas 
il.  Johnson's  being  indebted  to  Timothy,  the  balance  is  on 
he  other  side. 

And  what  do  the  Florida  records  show  ?  That  two  attach- 
aents  were  sued  out  in  that  State  by  Timothy  Johnson,  one 
gainst  Thomas  Johnson,  the  other  against  Abel  Johnson ; 
nd  that  to  these  two  attachments  was  applied  the  $858  50 
eceived  from  Mrs.  Black  and  the  money  of  Thomas  E., 
Johnson,  $208  50  on  the  attachment  against  Timothy  John- 
on,  and  $150  on  the  attachment  against  Abel  Johnson. — 
Vc  ask — ^for  the  proof  does  not  disclose — what  right  had 
timothy  Johnson  to  appropriate  $150  of  Thomas  Johnson's 
aoney  to  the  debt  of  Abel  Johnson?  And  money,  too, 
rhich  he  received  from  Mr«i.  Black,  with  the  avowed  object 
f  re-imbursing  himself  for  the  security  debt  paid  for  Timo- 
hy  Johnson  to  Fillyaw. 

And  as  to  Thomas  Johnson,  there  are  two  attachments 
ending  against  him  at  the  instance  of  Timothy  Johnaon, 
no  in  this  State,  the  other  in  Florida.  He  applies  $208.50 
f  the  Black  money  to  the  attachment  in  Florida,  taxi  claims 
hree  hundred  dollars  on  the  attachment  here,  whether  the 
iebts  are  the  same,  does  not  distinctly  appear.  But  this 
Quch  d»es  appear  from  the  proof,  namely,  that  l^e  Fillyaw 
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claim,  which  is  the  foundation  of  this  attachment,  mast  be 
satisfied,  because  more  money  than  enough  to  pay  it  in  tk 
hands  of  Mrs.  Blitck,  belonging  to  Thomas  E.  Jolmson,  vib 
specifically  demanded  of  her  for  that  purpose,  and  was  fvA 
over  by  her  accordingly,  which  cannot  be  diverted  to  any 
other  demand,  if  indeed  there  be  any  other. 


STONE  v8.  BANCROFT  &  CHAMBERLAIN, 

1,  No  groands  taken  in  a  motion  for  a  new  tiial  will  be  ooosidered  l^ytit 
Supreme  Court,  unless  it  appears  from  tbe  Irill  of  exeepcfoas  tkat  ihtj 
truly  recite  what  they  state  as  having  occurred  on  the  trial. 

2.  The  verdict  in  this  case  held  to  be  supported  by  the  evidence. 

AsBumpsit,  in  Muscogee   Superior  Court.     Decided  bj 
Judge  WoBBiLL,  at  May  Term,  1859. 

Chamberkin  &  Bancroft  sued  the  firm  of  Stone  &  Johft* 
son  on  a  note,  putting  in  their  declaration  a  covnt  ala^  iar 
goods  sold  and  delivered.     Osborne  M.  Stone,  <Hie  of  d^ 
defendants,  pleaded  Tum  e%t  factum^  and  further,  Ihai  tibs 
firm  of  Stone  k  Johnston  gave  their  note  for  the  liill  ef 
goods  purchased  of  plaintifis,  and  afiterwards  a  diHatliiliaa 
of  said  firm  took  place,  Stone  leaving  ample  effects  in  JoIdh 
son's  hands  to  pay  all  the  firm  debts,  and  Johnson  agBMSd 
to  become  individually  liable  for  them,  which  agreoiaciai  «M 
known  and  assented  to  bv  plaintiffs ;  that  instead  of  |pnlH| 
said  note  when  it  fell  due,  Johnson  was  allowed  bjf-^fMM* 
tiffs,  without  Stone's  knowledge,  to  ^ve  a  new  not«»  fi 
the  firm  name  of  Stone  &  Johnson,  m  place  of  il^  eCM 
is  the  note  sued  on. 

On  the  trial,  plaintiffi  read  the  note  sued  oHf. 
1st,  1852,  and  idso  ai)  admission  that  all  costs 
accrued,  or  night  acome,  in  the  eaae».luMi  keen 


MACON,  JUNE  TERM,  1860.  861 

BUHie  vs,  BanoroA  A  Cbamberkin. 

Tith  the  Clerk'  before  the  eyidence  of  one  Miler,  (afterwards 
ntroduced)  was  taken. 

Daniel  Miler's  testimony  was  then  read.  He  testifies  as 
*ollows : 

Stone  k  Johnson  bought  goods  of  plaintiff  on  the  24th 
)f  Febniarj,  1861,  to  the  amonnt  of  $1,428.88,  and  gave 
heir  note  in  payment ;  the  note  sued  on  was  written  by 
lim  snd  signed  by  William  Johnson,  and  was  giren  in  re- 
lewal  of  me  note  made  by  Stone  k  Johnson,  Febrnary  24th, 
[851,  and  was  d«e  six  months  after  its  date ;  the  note  first 
riven  was  delivered  to  Johnson  at  the  time  he  made  the  seo- 
>nd  note ;  the  plaintiffs  have  never  been  paid  for  the  goods 
M  by  them  to  Stone  k  Johnson ;  he  had  a  conversation, 
nth  Stone  in  relation  to  the  note  sued  on,  about  the  10th 
>f  Jannary,  1858,  in  whidi  Stone  promised  to  pay  the  note, 
ind  asked  indulgence,  which  witness,  as  agent  of  plaintiffs, 
rranted ;  witness  was  a  clerk,  and  not  a  partner  of  plain- 
iffs ;  he  got  ten  per  cent,  of  the  profits  of  the  business,  in 
ieu  of  a  fixed  salary,  and  was  not  to  be  liable  for  the  losses 
r  debts  of  the  concern ;  he  commenced  business  with  plain- 
ifTs  June  1st,  1840,  and  left  them  June  1st,  1852 ;  signed 
he  release  appended  to  his  answers  before  testifying,  and 
las  no  interest  in  the  suit ;  cannot  say  plaintifis  knew  of 
he  dissolution  of  the  firm  of  Stone  k  Johnson  when  witness 
ook  the  note  sued  on,  but  thinks  they  did ;  witness  knew 
ohnson  was  in  failing  circumstances  when  he  had  the  con« 
orsation  with  Stone,  in  January,  1853  ;  Stone  said  he  was 
oing  to  Hamilton  for  the  purpose  of  securing  himself ;  can- 
lot  say  whether  or  not  he  presented  the  note  to  Stone,  but 
beir  conversation  related  to  the  note  sued  on ;  the  release 
ttached  transfers  all  the  interest  of  witness  in  the  note  and 
laim  in  controversy  to  Charles  V.  Chamberlain,  for  a  val- 
able  consideration,  to-wit  $75,  and  is  attested  by  two  wit- 
esses. 

The  answer  of  the  same  witness  to  another  set  of  inter- 
>gatories  was  read,  but  no  new  fact  appears  in  them,  except 
lat  plsdntiffs  sold  goods  to  Johnson  individually,  alter  the 
rm  of  Stone  k  Johnson  was  dissolved. 

Plaintiffs  then  read  the  evidence  of  Alexander  Isaacs,  as 
allows :  In  December,  1858,  or  January,  1854,  had  a  con- 
^rsation  with  defendant,  Stone,  and  demanded  of  him  pay- 
ent  of  the  note  sued  on ;  he  refused,  and  said  he  would 
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not  pay  the  note,  unless  compelled  by  Law ;  witness  remisd- 
ed  him  of  his  promise  to  Miler,  which  promise  he  admitted, 
but  said  some  one  had  informed  him  since  that  time  iJiat  be 
was  not  bound  to  pay  the  note,  Johnson  having  giren  it  af* 
ter  Stone  &  Johnson  dissolved ;  Ston^  admitted  the  justice 
of  the  debt,  and  said  Stone  &  Johnsoa  had  received  the  tal- 
ne  for  which  the  note  was  given^  and  that  he  kjnew  the  note 
sued  on  was  made  in  renewal  of  the  original  note ;  he  tUted 
that  he  had  left  assets  in  Johnson's  buida  to  pay  all  tlie 
debts  of  Stone  &  Johnson,  bat  that  Jofanseo  had  miaapplitd 
them ;  plaintiffs  knew  of  the  dissolution  of  the  iri&  (A 
Stone  &  Johnson  at  the  time  the  note  sued  on  was  made. 

.The  evidenee  closed,  and  the  Jury  returned  a  verdict  fot 
the  plaintiffs. 

Counsel  for  Stone  moved  for  a  new  trial  on  the  fdlowiog 
grounds : 

Ist.  Because  the  Court  erred  in  overruling  the  motion  of 
defendant's  counsel  to  suppress  the  interrogatories  of  Dm- 
iel  Miler,  on  the  ground  stated  in  the  brief  of  evidenee, 
(which  ground  is  stated  therein  as  follows:  Defendants 
counsel  objected  that  said  Miler  was  not  a. competent  vit- 
ness,  being  interested  in  the  result  of  the  suit,  and  that  the 
deed  of  assignment  signed  by  him  and  attached  to  the  in- 
terrogatories, did  not  make  mm  competent,  and  if  it  ^d, 
the  execution  and  delivery  of  such  assignment  was  not  pro- 
perly proven.) 

2d.  Because  the  Court  erred  in  refusinff  to  chaige  the 
Junr,  as  requested  by  defendant's  counsel,  Uiat  th^  promise 
of  Stone  was  not  binding  on  him,  unless  he  knew  the  facts, 
and  that  he  was  further  apprised  of  the  fact,  that  by  Law. 
he  was  discharged  from  liability  from  the  debts  when  he 
made  the  promise. 

Sd.  Because  the  verdict  was  without  evidence,  and  agaiitft 
the  weight  of  evidence,  and  contrary  to  the  chai^  of  the 
Court. 

4th.  Because  Richard  P.  Spencer,  who  was  oae  of  ih< 
panel  of  Jurors  from  which  a  Jury  was  stricken,  had  «aa  tft. 
a  former  trial  of  this  caae,  which  fact  was  ki^wn  to  tht 
parties,  and  the  Juror,  beine  questioned  by  the  Comrt  aa  to 
the  fact,  answered  that  he  did  not  recollect  sitting  om  i^  tmx 
thought  he  had  not,  and  that  defendant's  counsel  sii 
Juror,  thereby  losing  one  strike.    (In  support  of  tiSm 
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essrs.  Dougherty  a&<]l  Ingram^  attorneys  for  defendant, 
ade  affidavits,  stating  that  they  did  not  know  Mr.  Spencer 
id  sat  on  the  case  on  a  former  trial,  until  after  the  verdict 
)w  sought  to  be  set  aside,  and  that  th^v  did  not  understand 
aintiffs'  counsel  to  propose  to  set  the  Juror  aside  for  cause, 
stated  by  Mr.  Sloan,  one  of  the  plaintiffs  counsel. 

The  record  contains  no  certificate  of  the  Judge  before 
horn  the  case  was  tried,  that  the  allegations  in  the  forego- 
g  motion  are  true. 

The  Court  below  refused  to  grant  a  new  trial,  and  defend- 
it*8  counsel  excepted. 

Ingram  &  Russell,  W.  Dougherty,  for  the  plaintiffs,  in 

rror. 

Johnson  &  Sloan,  contra. 


By  the  Court, — Stephens,  J.,  delivering  the  opinion. 

1.  This  bill  of  exceptions  informs  us  that  this  plaintiff  in 
rror  moved  for  a  new  trial  on  the  grounds  which  are  stated 
ii  the  motion  as  appears  in  the  record  which  accompanies 
lie  bill  of  exceptions  ;  but  it  does  not  inform  us  that  these 
rounds  recited  truly  what  had  occurred  on  the  trial.  We 
annot,  therefore,  consider  any  of  them  except  that  which 
omplains  that  the  verdict  is  against  the  evidence.  This  • 
;vound  is  an  exception,  because  its  validity  depends  solely 
ipon  a  comparison  of  the  verdict  with  the  evidence  which 
3  duly  certified  to  us,  and  to  entertain  it,  we  have  only  to 
'QQw  that  it  was  taken ;  while  the  other  grounds  depend 
iponthe  truth  of  their  recitals  of  facts  which  occurred  on 
lie  trial. 

-.  When  this  same  case  was  before  this  Court  on  a  for- 
mer occasion,  the  Law  of  it  was  held  to  be,  that  while  Stone 
\ii.s  not  bound  by  a  note  given  by  his  former  partner  after 
^  dissolution  of  the  partnership,  yet  his  promise  to  pay  it 
^fter  it  had  been  given,  was  a  ratification  of  it,  and  bound 
lim.  The  evidence  in  this  case  comes  up  to  that  principle. 
fhe  witness,  Isaacs,  states  explicitly  that  Stone  promised  to 
^'ly  the  note,  knowing  that  it  wasja  note  made  alter  the  dis- 
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solntion  of  the  partnership.     We  cannot  saj,  therefore,  tkt; 
this  verdict  is  unsupported  by  the  evidence. 

Judgment  affirmed. 


GILLIAM  AND  BERRY  vs.  LOVE. 

In  an  action  for  trespass,  in  beating  the  ptaintifi*  and  tearing  dovo  his  hoa»«- 
evidence  that  the  defendant  declared,  while  committing  the  treflpai»tUi« 
he  was  doing  it  because  the  plaintifT  traded  with  his  negroes,  is  proper  ct^ 
dence  to  go  in  mitigation  of  damages. 

Trespass,  from  Dougherty  Superior  Court.  Tried  before 
Judge  Allen,  at  June  Term,  1860. 

This  was  an  action  brought  by  John  Love  apainst  i<i(^^^ 
Gilliam  and  Thomas  Berry,  for  trespass  upon  the  person  ar.  i 
property  of  plaintiff. 

On  Ihe  trial,  the  answers  of  several  witnesses,  taken  I}' 
commission,  were  read  ifi  evidence  by  plaintiff,  going  t 
prove  the  trespass,  both  upon  the  person  of  plaintiff*  h\ 
beating  him,  and  upon  his  property,  by  entering  upon  Hi- 
premises,  tearing  down  his  houses,  causing  his  crop  to  be  n - 
jured,  the  extent  of  the  injury,  &c. 

In  answeV  to  a  cross  interrogatory  propounded  by  delwjV 
auts'  counsel,  one  of  the  witnesses  answered,  "that  deft-nv 
ants  said  that  they  were  doing  so  (referring  to  the  trt^pv- 
because  plaintiff  had  been  trading  with  negroes.** 

Counsel  for  plaintiff  moved  to  reject  this  part  of  the  v^ 
dence,  consisting  of  the  sayings    of  the  defendant.     !'• 
Court  sustained  the  motion,  and  counsel  for  defendant  •  ^ 
cepted. 

The  Ju^  found  a  verdict  of  fifty  dollars  for  plaindC  »ti 
counsel  for  defendant  moved  for  a  new  trial  mainly  ufi  *• 
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of  the  above  stated  evidence — ^which  motion  was 
bj  the  Court,  and  counsel  for  the  defendant  ex- 


R,  for  plaintiff  in  error. 

J,  contra. 

7ourt, — Stephens,  J.,  delivering  the  opinion. 

no  objection  made  to  this  evidence  for  want  of 
notion  of  its  veritgr.  It  is  not  hearsay  evidence, 
ngs  were  uttered  by  the  defendants  while  in  the 

of  the  trespass  for  which  they* were  sued.  The 
rged  against  it  is,  that  it  is  irrelevant,  since  the 
he  plaintiff  had  traded  with  nesroes  could  be  no 

for  committing  a  trespass  on  him.  We  do  not 
f  fact  amounts  to  a  justification  of  the  trespass*— 

does  not :  but  the  fact  was  a  proper  one  to  be 
n  fixing  the  amount  of  damages.  To  hold  oth- 
>  ignore  any  distinction  between  the  fiend  who 
of  for  the  love  of  it,  and  the  frail  mortal  who 
dignation,  on  account  of  a  real  injurv,  to  hurry 
illegal  mode  of  redress.  We  think  the  evidence 
c  been  admitted.  , 

reversed. 
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DBMPSEY  t>«.  HBRTZPIELD. 

1.  An  action  for  breach  of  contract  survives  against  the  executor  of  the  At' 
fendant. 

2.  In  an  action  by  a  tenant  against  a  landlord  for  breach  of  a  written  contract 
to  stop  a  leak,  it  is  admissible  for  the  tenant  to  prove  hy  parol  the  pnipoie 
for  which  the  landlord  knew  that  the  house  was  rented. 

3.  Where  the  landlord  makes  saccessive  attempts  to  stop  the  leak,  but  fuk 
through  defective  workmanship,  he  must  pay  the  tenant,  under  such  toos- 
tract,  full  compensation  Tor  the  ii\jury  done  to  goods  in  the  housednriogtbc 
period  of  those  attempts  and  failures. 

• 

Case,  in  Bibb  Superior  Court.  Tried  before  Judge  La- 
mar, at  May  Term,  I860, 

• 

This  was  an  action  brought  by  Joseph  Hertxfield  against 
the  Executor  of  Dermad  Dempsey,  deceased,  to  recover 
damages  for  failure  to  repur  a  certain  store  house,  rented  by 
plaintiff  from  said  Dempsey,  as  had  been  agreed  <m,  wherel^ 
loss  accrued  to  the  plaintiff  by  injury  to  his  stock  of  goods 
from  rains,  &c.  It  was  alleged  that  the  store  was  rented  for 
a  dry-goods  store. 

On  the  trial,  the  plaintiff  proved  the  renting  and  terms  of 
it  as  alleged,  and  a  promise  by  Dempsey  to  repair  the  roof 
of  the  store,  so  that  it  would  not  leak-^all  of  which  was  in 
writing.^  There  was  nothing  in  the  writing  as  to  what  the 
store  was  to  be  used  for, 

It  was  further  proved,  that  the  store  was  rented  for  a  drr- 
goods  store ;  that  Dempsey  was  called  on  several  times  after 
the  renting,  to  make  the  roof  tight  to  keep  out  the  rain,  but 
that  the  roof  leaked  badly,  and  damaged  plaintiff's  mois. 
Proof  was  made  as  to  character  and  extent  of  the  lesJcage. 
and  the  damage  caused  thereby.  An  inventory  of  the  goifc 
had  been  made  before  they  were  damaged. 

Defendants  proved  that  several  attempts  were  made  to  i^ 
pair  the  roof  and  stop  the  leakage;  the  covering  iras  c»f 
slate ;  some  of  the  slates  had  broken  off  and  others  put  La 
place  of  them ;  after  making  the  repairs  the  leaks  were  sup- 
posed to  have  been  stopped. 

The  Jury  found  for  the  plaintiff  $1,958. 

Counsel  for  defendant  moved  for  a  new  trial  on  tke  Al- 
lowing grounds : 
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cause  the  Court  refosed  the  motion  of  counsel,  for 
)  strike  out  so  much  of  his  writ  as  sought  to  charge 
with  the  damage  to  plaintiff's  stock  of  goods,  and 
16  whole  writ. 

ausc  the  Court  ruled  and  held  that,  under  the 
[-cement,  the  defendant  was  liable  for  damage  done 
s  goods  bj  leakage  of  the  house  or  roof. 
luse  the  Court  allowed  the  witness  Hartz,  when 
bj  defendant,  to  prove  that  the  store  was  rented 
oods  and  clothiDg  store. 

ause  the  Court  erred  in  allowing  plaintiff  to  prove 
f  his  stock  of  goods  and  the  damage  thereto  by 

lusc  the  Court  refused  to  charge  the  Jury  as  re- 
defendant's  counsel,  that  if  plaintiff  knew  the 
and  Dempsey,  after  being  notified  to  repair,  did 
plaintiff,  by  having  the  repairs  made,  could  have 
leaks  and  saved  the  damage,  it  was  his  duty  to 

use  the  Court  charged  the  Jury  that  it  was 
lutj  to  repair  the  roof,  and  that  plaintiff  was  not 
so  under  the  proof. 

use  the  suit  abated  by  the  death  of  Dempsey, 
survive  as  against  his  executor,  and  on  which 
iofendant  will  move  the  Court  in  arrest  of  Judg- 
case 

■ 

(se  the  Court  erred  in  allowing  ^artz  to  prove 
the  stock  of  goods  without  producing  the  inven- 
the  witness  when  objected  to  by  defendant. 
ae  the  Jury  found  against  alid  without  evidence* 
refused  the  motion  for  a  new  trial,  and  defend- 
excepted. 

or  plaintiff  in  error. 

VK,  contra. 


C- — Stephens,  J.,  delivering  the  opinion. 

ion   is   founded  on  a  breach  of  contract 
1  any  possible  legal  sense  of  that  terr 
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we  cannot  see,  therefore,  any  reason  to  doabt  that  it  sorrives 
against  the  executor. 

2.  Proof  of  the  purpose  for  which  the  house  was  rented, 
was  properly  admitted.  That  proof  did  not,  as  wa8  con- 
tended in  the  argument,  add  anything  to  the  written  coq> 
tract ;  it  only  went  to  show  the  amount  of  damage  properly 
chargeable  against  the  defendant  on  account  of  the  breach 
of  the  contract  as  it  stands  in  the  writing.  His  contract 
was  to  stop  the  leak,  and  the  plaintiff,  in  order  to  recover 
damages  for  the  breach  of  it,  had  to  show,  not  only  that  be 
had  sustained  injury,  but  that  the  injury  was  such  an  on^ 
that  the  parties  must  be  presumed,  in  reasonable  contempla* 
tion,  to  have  foreseen  that  it  would  be  a  probable  consequence 
of  a  breach  of  the  contract.  The  purpose  for  which  the 
house  was  to  be  used,  showed  what  sort  of  things  the  parties 
must  have  foreseen  would  be  injured  by  a  failure  to  stop  tb»' 
leak. 

3.  The  main  controversy  in  this  case,  was  as  to  the  measure 
of  damages.  It  was  contended  by  Mr.  Dempsey  *s  counsel  that 
although  he  may  have  failed  to  stop  the  leak,  yet  Hartifieli. 
the  plaintiff  below,  could  recover  for  only  such  injury  as  he 
could  not  have  prevented  by  prudence  on  his  own  part ;  an«i 
that  as  he  might  easily  have  prevented  all  the  injury  by  hav- 
ing the  leak  stopped  himself,  he  ought  to  recover  only  tbt 
reasonable  cost  of  stopping  the  leak.  Such  a  rule  is  not 
applicable  to  this  case,  for  there  was  not  disclosed  any  fail- 
ure of  prudence  on  the  part  of  Hartzfield.  By  the  contracr. 
the  burthen  of  stopping  the  leak  was  on  Dempsey,  and  no: 
on  Hartzfield.  Mr.  Dempsey  made  an  effort  to  stop  it,  sn<} 
pronounced  it  stopped.  Mr.  Hartzfield  relied  on  that  an 
nouncement  and  had  a  right  to  rely  on  it  till  he  found  ^i.i 
rain  pouring  on  his  goods.  He  then  gave  Mr.  Dempsey  n« 
tice  that  the  attempt  to  stop  the  leak  had  proved  a  fallux^ 
Mr.  Dempsey  made  another  attempt,  and  left  the  roof  as  a! 
sound  and  safe.  Mr.  Hartzfield  relied  again  on  the  fmci 
that  Mr.  Dempsey  had  done  his  duty,  and  he  had  a  rqght  i 
rely  on  it,  till  he  again  found  it  otherwise.  Thus  the 
went  on,  till  from  many  successive  failures  of  Mr. 
sey's  defective  work,  the  goods  in  the  store  were 
jured,  Mr.  Hartzfield  suffering  and  having  a  right  to 
air  the  while  that  Mr.  Dempsey  had  done  his  cratyt 
rain  demonstrated  the  contrary.     Surely  there  was  ii# 
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I  Hartzfield  to  take  upon  himself  the  performance 
sey's  duty,  when  Mr.  Dempsey  was  all  the  while 
ig  to  perform  it  for  himself,  and  professing  at  each 
to  have  sncceeded.  There  was  bnt  one  fault  in  the 
air,  and  that  was  a  constant  resort  to  patch-work, 
f  a  thorough  renovation  of  the  roof.  That  fault 
3emp8ey*8,  and  he  ought  to  tear  the  consequences 
le  other  points  were  abandoned. 

nt  affirmed 


.VEN  v8.  THE  STATE  OF  GEORGIA. 

not  be  heard  in  iropeachment  ot  his  own  verdict. 
giving  the  law  of  reasonable  doubts,  for  the  Judge  to  teii  the 
^enable  doubts  usually  arise  from  <*ither  want  of  evidence  or 
)dL'nce«  in  a  case  where  the  doubt  did  not  arise  from  either  of 
but  turned  solely  upon  the  internal  credibility  of  an  explaaa- 
ti  defendant  had  given  of  the  circuinstances  against  him,  when 
t  brought  to  his  notice. 

t  for  Larceny,  in  Mitchell  county.     Tried  be- 
lLLEN,  May  Term,  1860. 

tiff  in   error  was  indicted  for  larceny.     On  the 
for  defendant  in  the  Court  below,  moved  to 
[ictment  on  the  ground  that  there  was  but  one 
,  and  that  it  alleged  three  distinct  offences, 
overruled  the  motion,  and  counsel  for  defend- 

permitted  the  Solicitor  General  to  select  as  to 

three   charges  he  would  try  the  prisoner  on. 

^n  moved  to  strike  out  the  other  two  grounds. 
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wluch  motion  the  Court  overruled,  and  the  Solicitor  elected 
to  try  said  defendant  on  the  charge  of  larceny  in  taking  the 
sheep  of  David  W.  Culpepper,  to  which  defendant  excepted. 
Counsel  for  the  State  then  introduced  James  B.  Colpep* 
per,  who  testified  that  he,  one  Curls  and  David  Culpepper, 
were  at  defendant's  house  in  said  county.     Witness  and  his 
brother  had  gone  to  defendant's  farm  after  some  sheep*    One 
of  them  asked  defendant  if  there  were  any  stray  sheep  in 
his  pen.     Defendant  said  he  thought  not,  but  witness  and 
brother  could  go  and  examine.     They  went  to  the  sheep  pen 
under  defendant's  gin-house  and  there  found  two  weathers 
and  one  ram,  the  property  of  said  Culpepper ;  the  sheep 
were  white  colored,  marked  with  a  cross  in  the  left  ear,  and 
a  swallow  fork  in  the  right ;  this  was  the  mark  of  David 
Culpepper,  and  was  the  old  mark.     There  was  also  a  fredi 
mark  in  the  swallow  fork  ear,  consisting  of  an  underbit  and 
overbit.     Witness  knew  the  sheep  well — the  ram  especially, 
because  his  tail  was  slick  like  that  of  an  opossum.     Witness 
had  marked  and  tended  the  sheep,  and  knew  them.     David 
Culpepper's  sheep  herded  and  ranged  in  the  neighborhood  of 
defendant.     David  Culpepper   jumped  into   the   pen  and 
caught   one  of  the  sheep,  and  catching  the  sheep's  head 
placed  it  very  near  the  face  of  defendant,  and  asked  him  if 
he  claimed  that  sheep.     Defendant  said  he  did,  and  then 
David  Culpepper  said  that  he  claimed  it  also,  and  asked  him 
what  this  meant,  at  the  same  time  placing  his  hands  on  the 
fresh  marks  of  the  sheep.     Defendant  looked  at  the  fresh 
marks  and  took  hold  of  the  ears,  which  bled  freely.    De- 
fendant said  he  must  have  made  a  mistake  in  maiixBgdie 
sheep,  as  he  thought  they  were  sheep  belonging  to  the  jPar- 
mer  stock.     Defendant  exhibited  a  bill  of  sale  for  the  Par- 
mer  sheep,  from  which  witness  learned  what  the  mark  €»f  the 
Parmer  stock  was,  and  that  it  was  a  cross  and  split  in  fm« 
ear,  and  a  swallow  fork  in  the  other.     Defendant  also  eaid 
this  was  the  Farmer  mark ;  he  also  said  he  bad  bomaJht  tbft 
Parmer  sheep,  and  had  been  changing  their  marks.    Witness 
says  that  the  mark  of  David  Culpepper  was  a  cross  ia  tiktt  kft 
ear,  and  a  swallow  fork  in  the  right.     Defendant  knev  the 
mark  of  David  Culpepper  well,  and  had  assisted   aevcral 
times  in  driving  his  sheep,  in  this  mark,  for  shearings  .  Jff* 
fendant  lives  in  Mitchell  county,  and  the  sheep  were'aiUs 
faroi  and. placed  in  a  pen.     The  range  of  said  sheep  w  i& 
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conoty.    This  was  in  sheep-shearing  time,  in  Aprils 
d  the  sheep  were  worth  two  dollars  per  head. 
tate  here  closed.     Defendant  introduced  no  evidence. ' 
having  been  a  verdict  against  the  defendant,  his 
[loved  for  a  new  trial  upon  the  following  grounds  : 
1  2d.  Because  the  Jury  found  contrary  to  evidence 
reight  of  evidence. 

cause,  after  the  Jury  had  been  charged  with  the 
whilst  deliberating  in  their  room  upon  it,  Reddish 
)ne  of  the  Jury,  stated  to  the  Jury  that  he  had 
3d  the  Parmer  stock  of  sheep,  and  had  sold  them ; 
he  knew  the  sheep  were  not  in  the  mark  of  the 
cribed  in  the  bill  of  sale,  and  that  defendant  was 
ich  statement  was  not  given  in  evidence,  and  which 
Feet  to  influence  the  Jury,  and  caused  a  portion  of 
ind  a  verdict  of  guilty.     (The  affidavit  of  two  of 

showed  that  Godwin  did  make  the  statement  as 
tioned.) 

cause  the  Jury  found  contrary  to  the  charge  of 
-the  Court  charging  that  the  intent  to  steal  was  a 
igredient  in  larceny,  and  that  if  they  believed, 
!vidence,  defendant  intended  to  steal  the  sheep, 
I  find  him  guilty,  but  if  they  should  believe  that 
taken,  and  took  the  sheep  under  a  mistake,  be- 
n  to  be  his,  then  he  was  not  guilty,  and  that  they 
!ge  of  this  from  the  evidence. 
ause  the  Court  erred  in  charging  the  Jury,  that 

reasonable  doubt,  the  prisoner  was  entitled  to 
:>f  that  doubt;  and  that  a  reasonable  doubt  usu- 
rem  a  want  of  evidence,  or  where  there  was  a 
vidence. 

t  overmled  the  motion  for  a  new  trial  on  all  the 
1  defendant  excepted. 

,  for  plaintiff  in  error. 

xeneral  Smith,  oantra. 


urt. — Stephens,  J.,  delivering  the  opinion. 
^ignxnenta  of  error  in  this  case  are  overruled. 
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ezeept  the  5th  in  relation  to  the  ehurge  as  to  reas<mabl6 
doubts.  The  Gonrt  charged  that  the  prisoner  was  entitled 
to  the  benefit  of  reasonable  doubts,  but  added  that  reasona- 
ble doubts  usually  arose  from  either  a  want  of  OTidenee  or  i 
confiict  of  evidence.  This  addendum  had  a  tendency  to  mi* 
duly  depreciate  the  doubt  urged  in  this  case,  bv  an  intimi- 
tion  that  it  rested  on  an  unttsual  ground,  for  whatever  doubt 
there  was,  did  not  arise  from  want  of  Evidence  nor  from  con- 
flict  of  evidence,  but  turned  solely  upon  the  eredOnUfy  of  a 
part  of  the  evidence,  its  credibility  being  attacked  on  die 
ground,  not  of  conflicting  evidence,  but  of  its  oynpnreasOT- 
ableness.  A  part  of  the  evidence  was  an  explanation  whioh 
the  defendant  save  when  the  sheep  were  found  in  his  pen,  to 
the  effect  that  no  had  mistaken  these  sheep  for  some  of  bis 
own.  The  reply  to  this  was,  that  it  was  a  mere  fabrieatiim 
entitled  to  no  credit.  Now  there  are  two  circumstances  wbicb, 
in  my  judgment,  tend  stronglv  to  sustain  it.  One  is,  tktt 
while  it  had  been  riven  long  before  the  trial,  and  was  af  a 
character  to  be  easilv  exposed,  if  false,  it  was  not  exposed. 
The  other  is,  that  while  there  is  a  very  close  resemblance  be> 
tween  the  mark  of  these  sheep  and  the  mark  of  his  own  u 
described  in  his  bill  of  sale,  the  only  difference  is  one  ad& 
tional  mark  in  h%9  own.  In  fabricating  a  mark  widi  a  view 
to  protecting  himself  in  stealing  Culpepper's  sheep,  as  H  wss 
alleged  he  did,  be  might  have  omUttd  a  mark  which  0^pq>* 

Eer's  sheep  had,  from  overlooking  it,  but  he  wovld  kuAy 
avc  added  one  which  they  did  not  have.  To  vojfBfm^ 
therefore,  that  the  mark  in  that  bill  of  sale  was  a  fafariuaiUii 
one,  is  supposing  that  he  fabricated  if  for  his  own 
and  not  for  his  protection.  These  circumstances 
his  story,  to  my  mind,  as  a  reasonable  one.  All  tlie 
in  the  case  turned  upon  its  reasonableness.  The 
was,  not  whether  the  cause  of  the  doubts  was 
one, '  but  whether  it  was  a  reasonable  one.  If  the 
were  reasonable,  it  was  immaterial  whether  they 
a  usual  or  an  unusual  cause,  and  the  attention  of  tbe 
ought  not  to  have  been  directed  to  such  an  issue,  by 
slightest  intimation. 

Judgment  reversed. 
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ROB,  Oasnat  Ejaotor,  ei  aU  m.  D0£,  e»  dem.  et  aL 

The  titles  of  the  dilfvrent  lesfora  of  the  plaintilT  in  ejactmeatt  ans  <Jifl«»r4iat 
caiitteeof  action,  anU  for  porpo^ws  of  defense,  ihe  action,  a«  to  each  one  of 
iheni,  i«  to  be  considered  as  commenced  when  that  one  is  introduced  into 
the  declaration^  whet)ier  it  be  introduced  at  the  beginning  or  as  an  amend- 
iu t*nt  arterwards. 

Ejectment,  in  Marion  Superior  Court.  Tried  before  Judge 
WoRRiLL,  at  March  Term,  I860, 

This  was  an  Action  of  Ejectment  brought  by  Doe,  ex  dem. 
^VilIiam  A*  Pierce,  against  Iloe,  casual  ejector,  and  Catherine 
Tidd,  tenant  in  possession,  for  the  recovery  of  lot  of  land 
Ti  umber  259,  situated  in  the  fourth  district  of  Marion  county. 

Upon  the  trial,  plaintiff  offered  and  read  in  evidence,  a 
grant  from  the  State  of  Georgia  to  William  A.  Pierce,  his 
lessor,  for  the  premises  in  controversy,  proved  defendant's 
possession  and  the  Iocum^  and  closed. 

Defendant  then  proved  that  Pierce,  the  plaintiffs'  lessor, 
died  about  twenty  years  before  the  commencement  of  this 
suit,  and  that  she,  Catharine  Tidd,  had  been  in  the  peacea- 
able,  continued,  and  adverse  possession  of  the  premises  in 
dispute,  under  color  pf  title  and  claim  of  right  for  more  than 
seven  years  prior  to  the  bringing  of  suit. 

Plaintiff  then  amended  his  declaration  by  striking  out  the 
demise  from  Pierce,  and  inserting  a  demise  from  Mahala 
Jane  Garris,  and  proved  that  she  was  the  heir  at  Law  of 
iaid  Pierce. 

The  demise  from  Pierce  was  alleged  in  the  declaration  to 
lave  been  made  the  first  of  January,  1854.  The  action  was 
commenced  the  7th  of  August,  1855. 

Upon  this  state  of  the  facts  and  pleadings,  and  after  ar- 
gument, the  presiding  Judge  charged  the  Jury,  that  if  Pierce, 
he  plaintiff's  lessor,  were  the  drawer  of  the  land,  and  Ma- 
lala  Jane  Garris  was  his  heir  at  Law,  then  plaintiff  was  eu- 
itlcd  to  recover  on  her  demise,  notwithstancung  Pierce  may 
Lave  been  dead  more  than  twenty  years  before  suit  was  com- 
aenced  in  his  name.  That,  although  Mahala  Jane  Garris 
Lad  not  asserted  her  right  as  brought  her  suit  within  seven 
•^ears  after  the  accrual  of  her  right,  yet  if  the  action  had 
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been  oomme&oed  in  the  mune  of  uioUier,  before  her  ligbt  u 
eftnia  of  sotioB  wu  boond  hy  the  Ststute  of  Tiiiiritiriitiii, 
she  had  the>  right  to  come  in  end  be  made  a  party  to  themt 
at  any  time,  and  ooald  reoorer,  notwithstanding  die  iteta- 
torr  period  had  elapsed  before  ehe  was  made  a  party.  To 
which  charge  counsel  for  defendant  excepted. 

The  Jury,  under  the  charge,  fonnd  for  the  pluntiff  upon 
the  demise  of  Mahala  Jane  Garris,  and  connset  for  dafeod- 
ant  tended  their  bill  of  exceptions,  assigning  said  thai^e  as 
error. 

HiNiON  &  Butt,  and  Lrvi  B.  Smith,  for  plaintiff  in  er 
ror. 

Blaudfobd  &  Crawford,  contra. 

By  the  Court. — Stephens,  J.,  delivering  the  opinion. 

Mr.  Justice  Blackstone,  in  3  Book  Com.  tide  page  S05, 
flaya  it  was  resolved  by  all  the  Judges  in  32  Q-eo  ,  2,  that  the 
writ  of  ejectment  and  its  nominal  parties  are  "JHd^cially  to 
be  coneidered  as  the  fictitious  form  of  an  aetjoit,  rally 
brought  by  the  lessor  of  the  plaintiff  against  the  tenant  in 
possession ;  invented,  under  the  control  and  power  (rf  the 
Court,  for  the  advancement  of  justice  in  many  respects ;  and 
to  force  the  parties  to  go  to  trial  on  the  merits,  witnont  kang 
entangled  in  the  nicety  of  pleadings  on  either  side."  Ae 
peculiar  advantage  which  this  form  of  action  confara  tfpoB 
the  lessor  of  the  plaintiff  is,  that,  in  addition  to  ^liik  Wn 
title,  he  may  avail  himself  of  the  titles  of  other  pagWL. 
whom,  under  equitable  restrictions,  he  may  intiuoues  as 
other  lessors  of  the  plaintiff.  These  different  thlw  wrm  eff- 
erent causes  of  action  which  are  allowed  to  be  j  ' 
same  action.  In  their  nature,  they  are  not  amo 
to  the  other,  but  separate  causes  of  action,  eaeh  < 
flict  with  all  the  rest ;  and  thoc 
duced  in  the  progress  of  the  cai 
they  are  introduced  npon  termt, 
de  novo.  See  note,  Adamt  i 
amendments,  abonld  never  be  a! 
sequences  of  their  true  natnn 
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hese  titles,  whether  introdaced  at  the  beginning  or 
eodment  afterivards,  shovld  be  tried  upon  its  own 
it  maj  stand  when  introduced  to  the  Court.  For 
>f  defense,  justice  requires  that,  as  to  each  one  of 
action  should  be  considered  as  commenced  when 
of  action  is  introduced  into  the  declaration.  To 
he  action  has  been  commenced  as  to  anj  cause  of 
ore  that  cause  of  action  has  been  brought  to  the 
he  Court,  is  to  invent  a  new  fiction  for  the  defeai 
nstead  of  its  advancement. 


tt  reversed. 


JERRY  &  WALKER  v$.  SUTTON. 

F'loridaf  contracU  to  *el\  and  deliver  to  C  Sc  W.,  boteher^  i» 
u*oo,  Georgia,  GOO  head  of  beef  csltl^,  at  a  stipulated  price-* 
re  red  the  first  of  June,  200  the  firs»t  of  AqguM,  aod  200  the  lt>t 
The  first  two  instalments  are  delivered  and  a  note  given  in 
;  the  plaintiff*  faiU  or  nrfuses  to  deliver  the  remaining  1200. 
a  suit  by  ^.  upon  the  note  given  for  the  cattle,  C.  &  W  moy 
overy  by  the  amount  of  damage  they  sustained  on  account  of 
iiliire  to  consumate  the  conlract. 

in  Bibb  Snperior  Court.     Tried  before  Judge 
November  Term,  1859. 

;n  action  brought  by  John  A.  Sutton,  against 
rror,  to  recover  the  i^nount  claimed  to  be  due 
Ty  note  for  the  principal  sum  of  f  1,000, 
fon  the  defendants  pleaded  a  failure  of  consid- 
ng  oat  of  an  alleged  breaeh  of  a  contract  be- 
ties.     (The  terms  of  irbich  will  appear  in  the 
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On  the  trial,  after  plaintiff  had  pat  said  note  in  erideiiM 
and  rested  his  ease,  defendant  made  the  following  proof: 

James  S.  Du&es  testified :  That  in  the  Spring  of  18o7, 
there  was  a  contract  made  between  plaintiff  and  defendant 
bj  which  plaintiff  was  to  deliver  to  them,  in  Macon,  Geor* 
gia,  six  hundred  head  of  good  merchantable  beef  cattle  at 
four  cents  per  pound — 200  head  to  be  delivered  the  first  of 
June,  200  on  the  first  of  August,  and  200  on  the  fint  of 
November  of  that  year ;  that  on  the  first  of  June,  200  he«d 
were  delivered  and  paid  for ;  and  sometime  in  Aagost  or 
September,  plaintiff  brought  200  more,  bat  defendants  in- 
fused to  receive  them,  on  the  ground  that  thej  were  too  poor 
for  beef,  and  were  not  merchantable  beef  cattle.     Defend- 
ants finally  took  the  cattle  and  paid  plaintiff  some  $1,500 
in  cash,  and  gave  him  the  note  in  controversy  upon  the 
promise  and  agreement  of  plaintiff,  that  the  deficiency  in 
this  lot,  as  to  value,  was  to  be  made  up  in  the  next  lot  to  be 
delivered  in  November,  but  plaintiff  did  not  deliver  any  cat- 
tle in  November  or  afterwards ;   that  in  August^  beef  was 
worth  from  8j^  to  4  cents  per  pound,  and  in  I^vember  from 
5  to  6  cents ;  that  defendants  were  injured  by  such  failure 
to  deliver  said  cattle  in  November,  to  an  amount  fully  equal 
to  the  note ;  that  many  of  the  cattle  delivered  in  August 
were  so  poor  that  nothing  could  be  done  with  them,  and  vere 
an  entire  loss ;  that  about  the  1st  of  November  of  that  ycar^ 
the  plaintiff  came  to  defendants  and  said  the  balance  at  the 
cattle  were  on  the  way  from  Florida,  where  plaintiff  resMtd* 
and  would  be  there  in  a  few  days,  and  asked  defcndaala  to 
pay  the  note,  which  was  not  done,  nor  did  the  cattlt 
come. 

William  Holmes  testified  in  substance  the  same 

Stbphbn  Collins  testified :  That  in  September^  IBSth  ^ 
looked  at  about  100  head  of  cattle  in  defendants  i^Ugfl^ 
offered  to  sell  them  to  witness,  who  was  then  pnr< 
tie  to  fatten  for  beef.  Witness  declined  to  iMka 
chase,  as  they  were  too  poor  for  that  purpose;  dia 
sider  them  worth  anything ;  that  goodoame  in  Ai^j 
bring  12  cents,  in  November  would  bring  18  cents* 

The  defendants  having  closed,  asked  the  Court  to 
the  Jury,  that  if  they  believed  the  contract,  as 
by  Dukes  and  Holmes,  had  been  sufficiently  prora4r> 
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failed  to  deliver  cattle  in  November  as  stipit- 
aid  controot,  and  defendants  had  been  damaged 
oasoD  of  cattle  being  at  that  time  worth  more 
0  stipulated,  then  to  the  extent  of  the  damage 
leduction  should  be  made  by  the  Jury  from  the 
lintiff's  claim ;  which  charge  the  Court  refused 
barged  that  said  facts^  if  proved,  was  no  de- 
tiff's  claim  in  whole  or  in  part,  but  defendant's 
ch  case,  would  be  an  action  against  plaintiff  for 
contract. 

further  asked  the  Court  to  charge,  that  if  it 
at  the  delivery  of  600  head  of  beef  cattle  was 
tract,  and  the  note  given  in  part  performance 
i?feDdant8,  and  plaintiff  afterwards  failed  to 

contract,  the  plaintiff  could  not  recover. — 

the  Court  also  refused  to  give.  To  which 
)fusal  to  charge,  counsel  for  defendants  ex- 


aintiff  in  error. 
NDEBBON,  contra. 

f. — Lumpkin,  J.,  delivering  the  opinion. 

ondante  entitled  to  the  first  charge  requested 

1? 
in  this  case,  was  an  entierty;  and  if  the 

:o  deliver  the  third  lot  of  cattle  as  he  agreed 

defendants  were  dama|;ed  therebv,  thev  are 
the  amount  due  the  pudntiff,  to  be  reduced 
the  injury  they  received ;  and  they  will  not 

;ross  action-— especially  against  a  non-resi- 

has  been  several  times  decided  by  this  Court, 
fully  covered  by  Mell  vs.  Mooney,  recently 
avannah. 
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BROWN  v$.  McCEARY. 

A  Sheriff  holUiag  several  Jl.  fas.  against  tbe  same  defeadait.  i«  not  cxcnifd 
by  a  claim  interposed  against  one  of  tbenii  from  proceeding  witb  ibc  re«t. 

Rule,  against  Sheriff  from  Taylor  countj.    Decided  bj 
Judge  WoBRiLL,  October  Term,  1859. 

This  i^as  a  Rule  against  the  Sheriff  on  a  /f.  /a.  for  prin- 
cipal sum  of  $162.38,  besides  interest  and  costs,  in  fsror  of 
William  M.  Brown,  plaintiff,  v%.  John  A.  Moss,  defendant. 

In  answer  to  the  Rule,  the  Sheriff  showed  for  cause  tluit 
he  had  had  in  custody  a  negro  woman  named  Amanda,  the 
property  of  defendant  in  fi,  fa.;  that  there  had  been  seT^ 
ral  other  executions  in  his  hands,  besides  the  one  aboTe  men- 
tioned, and  among  them,  one  in  favor  of  J.  P.  Griflin  for  tbe 
use  of  William  J.  Eendrick,  against  the  defendant  Hoas,  for 
the  sum  of  $125.35  principal,  besides  interest  and  cost;  that 
one  Sampson  Bell  had  proposed  to  interpose  a  claim  to  said 
slave  in  all  said  cases ;  and  that  he,  the  Sheriff,  bebg  ad- 
vised that  it  was  not  necessary  to  enter  a  levy  on  more  than 
one  fi,  fa,  so  as  to  try  the  right  of  property,  entered  a  Wtt 
on  the  fi.  fa,  in  favor  of  Griffin  only,  when  a  claim  was  in- 
terposed by  Bell,  as  above  proposed,  and  which  claim  is  still 
pending  and  undetermined. 

It  was  admitted  further  by  the  Sheriff,  that  since  the  i 
fa,  in  favor  of  plaintiff.  Brown,  had  been  in  his  hands,  the 
lot  of  land  number  162,  in  the  12th  district  of  Taylor  coontv. 
had  been  levied  on  by  virtue  thereof,  and  of  other  /-  /««. 
and  sold  for  $2,500 ;  and  that  he  had  been  prevented  froc 
selling  the  other  lot  levied  on  by  a  claim  which  had  been  in- 
terposed to  it,  and  which  had  been  pending  up  to  that  ten. 
of  the  Court.  He  further  answered  that  he  had  in  hav4 
$195,  raised  by  the  sale  of  defendants  persona] 
levied  on  by  various  executions  against  him — ^less 
paid  on  a  tax  execution ;  the  balance  of  which  tarn 
ject  to  distribution  under  the  order  of  the  Court. 

On  hearing  the  answer,  the  Court  refused  to 
absolute,  and  plaintiff's  counsel  excepted. 

Blandford  &  CRAwroRD,  for  plaintiff  in  error. 

Smith  k  Fork,  for  defendant. 
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By  the  CSwrt— Stephens,  J.,  delivering  the  opinion. 

The  Sheriif  ought  to  have  levied  on  the  property  and  »old 
t,  unless  a  claim  had  been  interposed  in  tkU  case.  The  ad> 
adication  of  the  claim  which  was  interposed  in  another  case, 
annot  settle  the  right  of  this  plaintiff  in  execution,  for  two 
casons :  In  the  first  place,  he  is  not  a  party  to  that  litiga- 
ion,  and,  therefore,  can  not  be  bound  by  the  result  of  it. 
[n  the  second  place^  the  merits  of  that  case  may  be  very 
iiiTerent  from  the  merits  of  a  claim  in  his  case.  The  true 
S3UC  in  a  claim  case  is,  whether  or  not  the  claimant  has  such 
m  interest  in  the  property  as  ought  to  prevent  the  plaintiff 
Tom  selling  it.  T^ow  the  claimant  may  have  an  interest 
vhich  is  perfectly  adecmate  to  stop  one  plaintiff,  but  power- 
t'i's  to  stop  another.  The  Statute  makes  the  Sheriff  liable 
vhcnever  he  neglects  his  duty  to  the  injury  of  a  party. — 
Here  are  both  the  neglect  of  duty  and  the  resulting  injury 
0  the  plaintiff.  Whether  he  is  to  be  met  with  a  claim  in  his 
Nose  or  not,  he  has  been  delayed  in  the  enforcement  of  his 
emedy,  and  delay  is  injury. 

Judgment  reversed. 


SCOTT  et  ah  vs.  WINSHIP  et  al. 

Vheo  thi»  Court  is  8atisfit;d  with  the  general  result  in  an  Equity  cause,  but 
considers  that  the  decree  might  be  modified  in  a  manner  beneficial  to  all 
parties  concerned,  it  will  send  the  case  for  this  special  purpose,  without  re- 
opening the  whole  merits  of  the  litigation. 

In  Equity,  in  Bibb  Superior  Court.     Decided  by  Judge 
.amar,  at  May  Term,  1869. 

Isaac   Winship  individuallj^  and  the  firm  of  Isaac  Win- 
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ship  &  Son,  filed  their  Bill  against  Eliza  J.  Scott  andWil- 
liam  B.  Scott  in  Bibb  Superior  Court.     The  Bill  aDeges, 
that  at  the  November  Term  of  Bibb  Superior  Court,  Isaac 
Winship  obtained  a  judgment  against  William  B.  Scott,  then 
a  resident  of  said  county,  for  f6(>1.87,  besides  interest  and 
costs ;  that  previous  to  that  time,  Scott  had  owned  somv 
510,000  worth  of  property,  but  had  sold  most  of  it  to  his 
brother-in-law,  and  when  said  judgment  was  rendered,  had 
in  his  possession  a  few  negroes  only,  having  by  improridcna* 
and  dissipation  squandered  a  good  deal  of  his  estate ;  that 
Isaac  Winship  &  Son  also  held  a  note  on  him  for  $21'J.2i 
besides  interest  for  goods  furnished,  and  were  creditors  of 
Scott  to  that  extent  at  that  time ;  that  about  the  time  said 
judgment  was  rendered,  Scott  removed  from   Bibb  to  Cast 
County,  and  took  with  him  said  negroes  received  by  him 
from  his  father's  estate,  taking  them  with  the  consent  of  hb 
mother,  Eliza  T.  ScQtt ;  that  owing  to  the  conduct  of  said 
William  B.  Scott,  they  became  apprehensive  of  the  loss  of 
their  debts — having  learned,  in  the  early  part  of  1855,  that 
he  had  taken  steps  secretly  and  fraudulently  to  carry  siii 
negroes  from  Cass   County  into  the  State  of  Alabama  for 
the  purpose  of  defrauding  his  creditors  ;  that  whilst  they 
were  on  the  cars  going  to  Alabama,  two  were  levied  on  bjr 
virtue  of  the  fi.  fa.  issued  on  said  judgment,  and  the  remain- 
ing seven  were  carried  out  of  the  limits  of  the  State ;  tba; 
Eliza  J.  Scott  interposed  a  claim  to  the  two  levied  on,  undt: 
an  alleged  Bill  of  Sale  from  said  William  B.;  that  in  fuf- 
port  of  her  claim  she  proved  that  she  had  conveyed  her  in- 
terest in  her  husband's  estate  to  her  four  children — ^WilBaH- 
B.  being  one — on  condition  that  they  Avould  each  secure  fcer 
by  mortgage  on  unencumbered  property,  an  annuitj  dminp 
life  of  ^287.50 — the  conveyance  to  be  void  if  the  ananitT 
was  not  paid  ;  the  Bill  alleges  that  all  the  children 
William  B.  had  executed  mortgages  according  :o 
but  for  some  unknown  cause,  unless  it  was  to  aidrittat.wl 
preserve  his  credit,  she  took  no  mortgage  from  him^  ImI  fc 
June,  1853,  professed  to  buy  said  negroes  from  hfla  j*-^^- 
alleged  consideration  of  $8,000,  when  they  were  worfc  i 
or  J7,000 — ^said  slaves  then  constituting  his  whdft  ' 
that  no  one  was  present  when  said  sale  or  contract 
except  relatives  of  the  parties,  and  the  property 
ed  to  remain  in  possession  of  said  William  B.,  to 
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same  so  long  as  he  paid  said  annuity,  and  after 
s  death,  it  was  to  be  his  property ;  that  the  only 
in  of  said  sale  or  contract  was  tne  annuity  afore- 
on  the  trial  of  said  claim  case,  the  Jury  found 
y  subject,  and  Mrs.  Scott  appealed  to  the  Su- 
t,  which  granted  her  a  new  trial  on  such  grounds 
;  necessarj  for  complainants  to  file  a  Bill ;  that 
Scott  has  a  reversionary  interest  in  said  negroes 
I  of  his  mother,  which  in  Equity  should  be  eub- 
ayment  of  his  debts — the  hire  being  sufficient  to 
tuity ;  that  said  Scott  was  fast  approaching  in> 
he  time  of  said  sale,  and  is  now  hopelessly  so ; 
groes  are  now  under  Mrs.   Scott's  control,  and 
th  $500  a  year  for  hire  and  that  most  of  them 
Tried  out  of  the  jurisdiction  of  the  Court. 
)rays  the  re-sale  of  said  negroes,  and  that  after 
.  Scott's  annuity,  a  sufficient  amount  of  the  sur- 
to  complainants  to  satisfy  their  claims. 
rs  of  the  defendants  admit  that  Wm.  B.  Scott 
lent,  and  wasted   a  large  part  of  his  estate 
time  exceeded  largely  the  amount  stated  by 
;  that  there  was  no  property  in  his  possession 
1 854,  except  said  negroes,  which  did  not  be- 
that  Scott  sold  his  plantation,  stock,  &c.,  to 
law,  but  not  his  entire  estate — excepting  said 
arged  ;  that  said  Scott  made  a  Bill  of  Sale  of 
0  Mrs.  Scott,  but  the  answers  deny  that  there 
rstanding  that  it  was  to  be  mere  security,  or 
•erty  was  to  revert  on  Mrs.  Scott's  death — on 
they  say  it  was  a  fair  and  bona  fide  sale  in 
fust  debt,  and  for  a  full  consideration,  the  ne- 
en  worth  about  $3,000 ;  they  deny  that  Scott 
when  the  Bill  of  Sale  was  made,  and  state 
•ans,  other  than  said  negroes,  amply  sufficient 
flebts  and  leave  several  thousand  dollars  be- 
'ott  states  that  she  did  permit  her  son  to  take 
)   Cass    County — he  having  removed  to  that 
Fane,  1858 — being  assured  that  her  title  was 
g  willing  to  aid  Tier  son,  though  she  ran  the 
ie  says  she  did  not  take  a  mortgage  from  her 
.,  as  she  did  from  the  other  children,  because 
;  real  estate  and  had  nothing  but  personalty, 
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SDd  he  being  improvident,  eke  preferred  to  get  the  title  tn 
the  negroes ;  she  says  if  her  son  ever  designed  to  nm  of 
the  negroes,  it  was  not  with  her  knowledge  or  consent ;  thAt 
ehe  did  so  far  yield  to  the  persnlisions  of  a  friend  as 
to  start  to  remove  said  negroes  to  Texas,  and  had  them 
brought  to  her  at  Montgomery  for  that  purpose,  bnt  there 
changed  her  mind,  and  brought  them  back  to  Macon ;  her 
object  in  starting  them  to  Texas  was  not  to  defraud  any  one 
but  to  carry  them  where  they,' would  be  most  profitable ;  she 
denies  all  fraud  and  combination. 

William  B.  Scott  states,  in  addition,  that  he  removed  to 
Cass  County  in  June,  1853,  and  continued  to  reside  there 
until  after  said  judgment  for  $661.87  was  obtained ;  he  states 
that  the  judgment  was  obtained  on  a  garnishment  and  for  a 
debt  which  he  was  sued  for  in  Cass  County  and  had  to  pay; 
that  he  supposed  when  he  answered  said  garnishment  he  was 
fully  protected  in  the  matter,  and  was  unapprised  that  a 
judgment  had  been  entered  against  him  until  after  be  had 
paid  the  debt  (which  was  a  note)  in  the  hands  of  a  transfer- 
ree  ;  he  denies  having  anything  to  do  with  the  removal  of 
the  negroes  from  Cass  County,  and  denies  all  dedre  or  de* 
sign  to  defraud  complainants  or  any  one  else ;  he  wfh  hk 
mother  permitted  him  to  retain  possession  of  said  negroes^ 
he  agreeing  to  pay  her  hire  at  the  rate  of  $287.50  p^  an- 
num, but  that  he  never  paid  her  more  than  one  year'*  hire. 

On  the  trial  of  the  case,  complainants  introduoed  ikib  fel- 
lowiDg  proof : 

They  offered  a  rule  nm  obtained  at  November  jBera« 
1853,  of  Bibb  Superior  Court,  reciting  that  Williaift  %^ 
Scott  had  been  served  with  garnishment  returnable  to  that 
Term,  and  had  failed  to  answer,  and  calling  on  him  to  ikw 
cause,  by  the  next  Term,  why  judgment  shoidd  ttot  fo 
against  him.  Scott's  answer,  filed  at  May  Term,  185ft» 
then  read,  which  begins  by  stating  the  case  as  a 
ment  returnable  to  the  November  Term,  185S,  and 
to  May  Term,  1854.  The  answer  states,  that  at 
garnishment  was  served,  he  was,  and  ^*  still  is,"  in 
William  C.  Jones  $661.87  on  a  note  dated  E 
1858,  and  due  sixty  days  thereafter.     Then  follows 


ahBohiUy  which  was  read  in  evidence,  entering  jo4gm|Jjfc 
favor  of  Isaac  Winship  against  said  Scott  as  MuSMBt 
the  amount  of  said  note,  the  judgment  bearing  dato  3HlHih 
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1854,  but  esiered  nmnc  pro  ttmtf  «b  oC  May  Teria^ 

nants  BUftaincd  by  proof  their  allegatioaB  rela- 
s.  Scott's  ^&Teying  her  life  interest  in  her  bna- 
ite  to  her  children^  on  condition  that  they  would 
bj  mortMge,  an  annuity  during  life  of  9287.50 
showed  taat  all  the  children  except  William  B. 
xecuted' mortgages  to  her. 
.  Barfield  was  then  sworn  and  stated :  That  he 
le  negroes  in  1849,  except  Zach  and  Sfiy.  He 
give  what  he  supposes  they  were  worth  in  1858, 
m  their  appearance  in  1849.  The  aggresate  of 
s  is,  that  the  negroes  he  knew  were  worm  from 
^8,300;  his  estimate  for  hire  ranges  from  about 
0. 

>od  testified  as  to  the  value  of  the  negroes :  says 
in  in  1852 ;  their  aggregate  value  then,  as  testi- 
is  witness,  was  $3,500  ;  hire  from  $325  to  $350 
He  further  testified,  that  William  B.  Scott 
eman  a  plantation  and  some  negroes  in  June, 
said  Scott  retained  possession  of  the  negroes 
1  the  Bill  of  Sale  to  his  mother  after  the  same 
id  went  to  Cass  County  in  the  summer  of  1853, 
le  mules  and  negroes ;  Mrs.  Scott  is  about  six- 
witness  thinks  Freeman  gave  William  B.  Scott 
lis  plantation  ;  the  homestead  was  worth  $5,000 
Irs.  Scott  is  a  stout,  good-looking  old  lady. 
.^on  testified :  That  he  is  a  son  of  Mrs.  Scott, 
»the  arrangement  between  Mrs.  Scott  and  her 
does  no^  think  he  was  present  when  the  Bill  of 
Iliam  B»  Scott  to  his  mother  was  made  ;  wit- 
<aid  William  B.  was  to  retain  possession  of 
\  long  as  he  paid  the  annuity,  but  is  not  pos- 
ecollection  on  the  subiect.  When  he  (wit- 
n  a  former  trial  that  the  negroes  reverted  on 
death,  he  stated  merely  his  own  inferences 
io  agreement  to  ihat  effect ;  the  annuity  to 
Irs.  Soott's  other  children  was  to  cease  at 
inks  William  B/s  liability  for  the  annuity 
as  the  liability  of  the  others,  but  does  not 
this  ifl  derived  from  the  parties  or  from  infer- 
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Here  ocNnpluaa&to  after  wtrodMhig  timr  iwo-fi.  t^ 
rested  their  case. 

Defenda&ta  then  read  to  the  Jury  the  origiiial  gtrniib- 
ment  paper  sued  out  by  Isaac  Winship  in  the  ease  of  Wil- 
Kam  0.  Jones,  the  garnishment  affidavit  bcMing  date  AjA 
28th,  1858,  and  having  thereon  the  following  entries  of  ser 
vice: 

'^Executed  the  within  by  serving  John  J.  Carey,  ssone 
of  the  firm  of  Hall  &  Carey,  personally  with  a  snmmoBs  of 
garnishment,  and  have  advertised  my  proceedings  aceordng 
to  Law— 29th  day  of  April,  1863. 

[Signed]  "D.  L  DAVIS,  Sheriff;' 

^'Served  John  J.  Rawls  personally  with  a  summons  of 
garnishment — Oct,  Ist,  1853. 
[Signed]  '*  f.  BAGBY,  D.  Sheriff'' 

^^  Served  William  B.  Scott,  as  a  garnishee,  personally  in4 
a  summons  of  garnishment  on  the  within  stated  case— ^(Hi 
April,  1854. 

[Signed]  "THOS.  BAGBY,  D.  Sheriff." 

Defendants  also  put  in  evidence  a  Bill  of  Sale  from  Wii* 
liam  B.  to  Eliza  J.  Scott,  dated  June  22d,  1853,  eonreyiB|i 
in  consideration  of  $3,000,  the  negroes  in  dispute  to  m 
said  Eliza  J.  with  warranty  of  title.  There  was  no  witacsi 
to  the  paper. 

Here  defendants  rested  their  case  and  complainants^  is 
rebuttal,  read  the  evidence  of  B.  F.  Maddoac,  who  flMdk 
that,  as  Sheriff  of  Troup  County,  he  levied  a  fi.  fa.  »  fcvof 
of  Winship  against  Wm.  B.  Scott,  in  Febmacy,  18S&^0a 
two  of  the  negroes  in  dispute ;  found  the  negroes  levied  ea 
with  several  others,  on  the  cars  of  the  Atlanta  A\ 
Grange  Railroad,  going  towards  Texas ;  the  young 
had  cnarge  of  the  negroes,  stated  that  WiUiaBi 
had  hired  him  to  take  the  negroes  to  Montgomecr 
Orleans;  thinks  he  also  stated  that  he  expectsA 
Mrs.  Scott  in  New  Orleans. 

Complainants  also  read  the  evidence  of  Mrs. 
Scott,  taken  by  commission.     She  testified,  that, 
negroes  were  levied  on  by  the  Sheriff  of  Troqp 
were  in  charge  of  one  Aycock,  who  had  been 
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imiltoa  to  bring  tbem  to  her ;  Wiltiftm  K  Soott 
irrjing  them  to  Texas  ;  William  B.  Scott  did  not 
axes  00  the  negroes  in  Case  Count j;  does  not 
ther  he  did  before  carrying  them  there  or  not ; 
vcT  paid  taxes  on  them  ;  the  negroes  were  in  Wil* 
ott's  posseision  and  under  his  control  all  the  time 
in  CasB  County,  but  not  afterwards.  Witness 
her  negroes  some  time  ago  among  her  children, 
lem  oa&r  obligations  to  pay  her  a  stated  amount 
,  to  wit :  $287.50  ;  she  was  satisfied  to  let  Wil- 
^tt  keep  the  negroes  by  his  paying  that  sum  ;  the 
tich  fell  to  said  William  B.,  on  the  division  of 
tperty,  are  the  negroes  in  dispute. 
ants  then  read  to  the  Jury  a  certificate  from  the 
ss  Inferior  Court,  showing  that  William  B.  Scott 
9  in  1^;54  on  the  following  property,  as  his  own, 
slaves,  yalued  at  $4,060;  money  and  solvent 
)0 ;  other  property,  (plantation  tools  excepted,) 

lony  here  closed,  and  the  Jury  returned  the  fol* 
ct : 

Jury,  find  and  decree  in  favor  of  complainants, 
3  Winship  and  Isaac  Winsfaip  &  Son,  that  their 
re  valid  and  binding  for  the  amount  of  each, 
terest  and  cost.     We  further  find  and  decree, 

negro  slaves  in  the  Bill  of  complainants  men- 
ng  them)  shall  within  forty  days  from  this  date 
m1  and  turned  over  by  said  Eliza  J.  Scott  to  a 
he  appointed  by  this  honorable  Court  during 
Term,  and  after  the  usual  advertisement,  said 
old  at  public  outcry,  and  a  sufficient  amount 
irt  and  invested  securely,  to  pay  said  Eliza  J. 
1  of  $287.60  annually  during  her  natural  life, 
sum  is  thus  set  apart,  the  balance  of  proceeds 
c  applied  to  the  payment  of  the  judgments  of 
We  further  find  and  decree,  that  upon  the 

the  life  of  said  Eliza  J.  Scott,  the  said  sum 
rid  fanded  to  pay  said  annuitv,  shall  be  paid 
er  into  the  han<b  of  the  Clerk  of  this  honor- 
>jeot  to  be  applied  to  judgments  against  said 
rott,  if  any  there  be,  or  to  his  order,  if  there 
n  said  fond.     We  further  find  and  decree  the 
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oosts  of  this  prooeeding  against  the  defendants.     May  ITtk, 

1860." 

*    Defendants  moved  for  a  new  tiial  on  the  foU«wiiig  gronndi: 

Ist.  Because  the  yerdiot  is  oontrary  to  Law  and  the  tii- 
dence. 

2d.  Because  said  verdict  is  against  the  charge  of  die 
Court  in  this :  The  Coort  charged—^'  If  the  Jury  heSkn 
that  William  B.  Scott  was  served  with  a  ganuahmeat  on  tb 
80th  of  Aprils   1854,  and  there  was  no   serriee  on  kaft 
while  residing  in  Bibb  County,  and  that  said  Soott  w»  al 
that  time  a  resident  of  Cass  County,  then  the  jndgmMit  en* 
tered  for  $661  against  said  Scott  ob  said  garnishment  is  not 
valid  against  Mrs.  Scott,  and  complainaots  cannot  obtain  a  da* 
cree  for  the  payment  of  said  judgment.*'     And  further  thi 
Court  charged — ^'Thattherecitalintheanswer  of  William  B. 
Soott  to  the  gan^shment,  that  the  garnishment  waa  retunaUe 
to  November  Term,  1868,  does  not  prevent  Mrs.  Scott  froa 
showing  by  the  return  of  the  Sheriflf,  that  the  gamiahmeat 
was  not  served  until  the  80th  of  April,  1864,  and  if  the 
Jury  believe  it  was  not  served  till  April,  1864;  and  diat 
Scott  was  then  a  resident  of  Cass  County,  the  judpacat 
thereon  is  not  valid  against  Mrs.  Scott."     The  Court  ako 
charged  on  this  p<Mat,  that  the  retmrn  of  the  Sbmf  was  to 
be  tMen  as  true,  unless  the  Jury  believed  from  the 
that  the  Sheriff's  return  was  incorrectly  dated  by 
or  from  some  other  cause,  but  was  not  oondaaive,  nor  4ii 
it  preclude  complainants  from  showing  service  on  Scott.** 

8d.  Because  the  Court  erred  in  charging  the  Jiiiy» 
if  they  believed  there  was  no  fraud  in  the  ' 
■tween  William  B.  Scott  and  his  mother,  still,  if  they 
from  the  evidence  that  the  Bill  of  Sale  waa  given 
Scott  to  his  mother  to  secure  an  annuity  wUek 
bound  to  pay  her  during  her  life,  and  althoi^ 
its  face,  it  was  deugned  by  the  parties  to  be  a  i 
ty ;  and  if  they  further  believe  that  the  n^raei 
the  time  of  said  Bill  of  Sale,  worth  more  than  Mm 
annuity  for  life,  then  they  were  authorised  to 
Bill  of  Sale  as  a  mortgage,  and  to  deeree  that  Ihi 
embraced  in  said  Bill  of  Sale  should  be 
securely  investing  or  otherwise  dispoeiag  o^ 
amount  of  the  proceeds  of  die  sale  to  seew  Ai 
of  Mrs.  Scott's  said  annuity  ptioapAf 
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Jnrj  vere  authorized  to  decree  that  the  balance,  if  any, 
arising  from  the  sale,  should  be  applied  to  the  payment  of 
any  jnst  debt  complainants  might  hold  against  William  B. 
Scott. 

4tfa.  Because  the  Court  erred  in  admitting  the  evidence 
of  the  Sheriff  of  Troup  County,  as  to  what  the  man  who 
had  <diarge  of  the  negroes  levied  on  said,  at  the  time  of  the 
levy,  about  William  d,  Scott  having  employed  him  to  take 
said  negroes  to  Texas. 

5th.  Because  the  verdict  is  erroneous  in  this,  that  it  at- 
tempted to  change  the  contract  between  Mrs.  Scott  and  her 
son,  and  to  substitute  a  new  and  different  contract  in  its 
stead. 

There  were  other  grounds  taken  in  the  motion,  but  they 
were  not  reHed  on,  and  it  is  unnecessary  to  state  them. 

The  Court  refused  a  new  trial,  and  counsel  for  defendants 
excepted. 

LAinsR  &  AvDSBSON,  and  B.  Hill,  for  plaintiffs  in  er- 
ror. 

Spssr  ft  HuKCBR,  and  L.  N.  Whittlb,  c&ntra. 


By  lh€  Court. — ^LuMPKiir,  J.,  deli^ringthe  opinion. 

After  carefully  examining  the  errors  complained  of  in 
this  case,  we  are  of  the  opinion  that  the  decree  ought  to 
stand.  It  occurs  to  us,  however,  that  a  slight  modification 
of  the  decree  might  be  made  with  benefit  to  all  parties,  and 
that  is,  to  ascertain  by  the  examination  of  experts  the  pros* 
ent  value  m  groM  of  the  annuity  coming  to  Mrs.  Ebsa  Scott, 
by  referring  the  matter  to  a  special  Jury ;  provided,  coun^ 
sel  oonld  not  agree  on  the  amount — and  to  decree,  that  out 
of  the  proceeds  of  the  sale  of  the  pi'operty,  this  sum  be 
paid  over  t«  Mrs.  Scott ;  that  of  the  balance,  if  there  be 
enoQgh  for  that  purpose,  diat  Cunningham's  claim  be  paid, 


and  the  enq^us,  if  any,  be  paid  over  to  William  Scott,  if 
there  be  no  other  liens  upon  the  fund,  and  we  shall  send  the 
case  beek,  merely  to  have  the  decide  re^modelled  in  con* 
fomnty  wUh  those  views. 
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WEATHERS  v«.  BARK8DALE. 

If  W.  received  negroes  of  B.  as  a  loan,  and  he  mibaeqiieMlf  sets  vplilii 
•to  the  property,  the  Statale  does  not  begin  to  ran  in  his  tkwm  «Btil  ths  Ad 
of  bis  advrrse  c*laioi  is  made  known  to  B.  • 

3.  The  credit  of  a  female  witness  may  be  impeaebed  by  proving  bor  to  bet 
^snmon  prostimie ;  but  not  by  showing  a  single  td  of  batntdy  sapscistly 
at  a  period  sudiclently  remote  as  to  have  been  repenlod  of  by  JkeTtaad  fa^ 
given  by  the  c-omm unity. 

ConipUint)  in  Talbot  Superior  Court*  Triod  before  Jiidgs 
WoRRiLL,  at  September  Term,  1859. 

This  was  an  action  of  Complaint,  under  the  form  ai  die 
Act  of  1847,  broHgkt  by  Terrell  Barkadale  against  Fnodf 
T.  Weathers,  for  the  recovery  of  seven  n^;ro  slaves^  9jMm 
and  her  six  children. 

The  Jury  foand  for  the  plaintiff,  whereupon,  oonaael  £or 
defendant  moved  for  a  new  trial  on  the  following  grooBii : 

Ist.  Because  the  Court  erred  in  allowing  the  plaintiff  to 
show  by  the  testimony  of  John  SL  Barksdale  that  he,  fiui- 
tiff,  had  not  given  any  of  said  negroes  to  any  of  his  ehil« 
dren  after  the  time  of  the  conversation  sworn  to  by  iiifff^ 
in  which  conversation  Ligon  swore  that  pkintiff  aaii  h^m^ 
tended  to  eive  off  his  negroes  to  his  children,  and  let 
raise  them  for  themselves. 

2d.  Because  the  Court  erred  in  not  penmtting 
to  prove  by  the  witness  John  E.  Baricaaale,  tkai 
a  witness  for  plaintiff,  had  had  a  bastaxd  cMd  "Aa 
liUowing  defendant  to  prove  that  die  had  bonM  a 
ckild  within  the  last  two  or  three  years,  bvt  nsl 
the  proof  such  fact  to  impeach  her  teeliniMiy 
period  of  time  from  the  birth  of  sadi  alleged  ckikL     ^^    ^ 

Sd.  Because  the  Court  erred  in  ckaxgiw  A^'im 
if  they  believed  from  the  teatiiBonT  that  Mfendaai}! 
time  before  suit  brouffht,  claimed  title  ta  lihe^riavsft 
troversy,  diat  such  maim  amounted  to  a 
they  should  so  find.    The  Court  not  being 
chairge,  diat  suoh  claim  would  not  amount  to.  a 
unless  it  appeared  that  plaintiff  had  notiea  of' 
title. 


MAOON,  JUNE  TEBM,  4M0.  889 


^* 


aiue  the  verdiel  waa  eoBtr«ry  to  the  etidenee  snd 

of  eyideoDt. 

.*aafle  the  Yesdict  was  contrary  to  Law  and  the 

he  Court. 

Tument,  the  Court  below  refused  the  motion  for  a 

id  coan»el  for  deiMdaat  exeepted. 

ShiTU  and  A.  G.  PmtayiCAif,  for  the  plaintiff  in 


Pou,  mantra.  / 


>\irt — LuMPKiK,  J.,  deliTering  the  opinion. 

%  controversy  between  Barksdale,  the  father-in- 
'athert,  the  son-in-law,  whether  the  latter  took 
ocs  from  the  former  as  a  gift  or  a  loan  ?  The 
for  the  father-in-law,  and  the  Jndee  who  tried 
used  to  grant  a  new  trial ;  and  it  is  to  reverse 
t  that  this  writ  of  error  is  bronght. 
St  error  complained  of  is,  tiliat  the  Court  per- 
ftintiff  to  prove  by  John  E.  Barksdale,  that  the 
not  given  any  negroes  to  any  of  his  cfaildi*en 
1  time. 

may  have  been  the  object  of  the  plaintiff  in 
•roof — and  it  is  not  difficult  to  understand  it — 
(1,  in  point  of  fact,  prove  that  the  plaintiff  had 
contrary  to  this,  in  giving  off  two  negroes  ab- 
the  period  specified. 

t  error  assigned  is,  that  the  Court  refused  to 
ndant  to  prove  by  John  E.  Barksdale,  that 
witness  for  the  plaintiff,  had  borne  a  bastard 
lew  to  impeach  her  credit, 
was  ffiyen  to  the  defendants  counsel  to  make 
ovided  the  bastardy  was  of  recent  date,  not 
e  think  the  Court  went  too  far,  instead  of  not 
Th,  in  allowing  a  single  act  of  bastardy,  how- 
»f  by  the  unfortunate  woman,  and  forgiven  by 
,  to  be  given  in  evidence,  to  destroy  the  creJ- 
vitnese.  We  know  of  no  rule  of  evidence  to 
formerly,  a  witness  was  impeached  by  show- 
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hig  theiif  want  of  character  for  tnitli.  The  fliodem  rale  is, 
to  discredit  the  witness  by  showing  general  bad  ehanettr, 
mr  of  a  woman^  that  she  is  a  prostitnte.  But  that  is  wH 
this  case.  A  single  mistake  of  this  sort  hm^  ooear,  withovt 
indicating  total  depraritj,  whatei^er  the  8eIf-ri|^teons  Sitibe 
and  Pharisee  may  say  to  tile  oontrarj* 

8.  The  next  ground  of  exception  is,  the  charge  of  tk 
Oourt  to  the  Jnry :  That  a  daiin  of  title  to  die  negn^  m 
dispute  would* not  amount  to  a  conversion  by  the  defendnt, 
80  as  to  constitute  a  starting  point  for  the  Statute  of  Lhoi* 
tations,  unless  the  fact  was  brought  home  to  the  Imovkdge 
of  the  plaintiff.  The  plaintiffs  case  is,  that  he  loaned  th 
negroes  to  Weathers.  We  do  not  see  how  the  Statute  eooU 
begin  to  run  from  a  bare  claim  set  up  to  the  property  bj 
Weathers,  which  was  unknown  to  Barksdale. 

4.  There  is  a  conflict  of  testim<my  in  the  case.  If  l£n 
Davis,  and  Barksdale,  the  son  of  the  plaintiff,  are  to  be  be- 
Kered,  the  case  is  fully  made  out.  On  the  other  haat,  the 
evidence  for  the  defense  is  rather  negative  than  otherwise. 
Witnesses,  for  instance,  were  present  at  the  hoMe  <ff  the 
plaintiff  when  the  negroes  left,  and  heard  nothing  of  m  tots. 
We  cannot  say  that  the  proof  is  not  suflicient  to  patify  ibe 
verdict. 

5.  The  fifth  ground  is  disposed  of  in  whftt  has  Amij 
been  said. 


^  «« 


•'.  I 
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COOK  vB.  WOOD. 

* 

I  ways  Dect<Miry  ihni  the  biiKband  l>6  proved  to  hnve  ronritved  at 
iriMttofiiittlttfry  charfted.  For  if  be  »ufler«  bti*  wMe  to  Hvr 
it0,  aad  crininaj  iNt9ri*ottr»e  with  ii  third  |>«r^ii  eiii*iieit,  h«*  mil 
00.    It  it  dgmtmm  oh$qu0  utjurtu,'^ 

itreniMe,or(.HMiitviia«*e  of  the  biMlMind.  nmy  nImi  Im*  »hown  in 
vil  action.' 

(oeMtry  to^bow  oounivance  at  actual  adultery  any  more  than 
7  lo  prove  aa  aetoai  aod  apeeific  act  or  adultery. 

lie  requested*  to  writing,  to  five  a  legal  cbarife.  and  r«rii»>rM 
und  that  there  i*  no  evideave  lo  aupport  it.  when,  in  fact,  there 
it  i»  error;  and  on  accoun*  of  which,  a  new  trial  will  he  award- 
nt  was  material  in  I  he  ca^e. 

n  Harris  county.    Tried  before  Judge  Wobrill, 

m,  1858. 

>n  was  brought  by  Henry  Wood  against  Elijah 
over  damages  of  the  latter  for  criminal  conver- 
ith  plaintiff's  wife.  The  defendant  plead  the 
.' ;  and  also,  that  for  years  previous  to  the  insti- 
'  suit,  plaintiff's  wife  was  a  person  of  loose  Lab- 
3  bad  character,  and  a  common  prostitute, 
al,  the  plaintiff  proved  by  one  Ransome  Wood, 
lefendant  as  alleged. 

lant,  on  his  part,  proved  by  John  Moore,  that 
m  had  intercourse  with  plaintiff's  wife  in  1855, 
witnessed  the  act.  By  Joseph  Dent,  that  plain- 
him  that  he  believed  Edward  Nance  had  had 
ith  hia  wife.  The  witness  also  stated  that  he 
''cod  abuse  his  wife  and  call  her  a  whore,  that 
angrj  at  the  time,  and  greatly  excited. 
yore  testified,'  that  as  far  back  as  1856,  he  had- 
r  saj  he  believed  Cook  kept  his  wife,  or  words 
;  he  luul  also  heard  him  say  Cook  was  the  man 
fcroyed  his  peaee  and  ruined  his  happiness  at 
stated  that  he  knew  Mrs.  Wood  before  plain* 
HandB,  and  that  her  character  was  bad.  He 
at  i^aiBtiff  told  him  that  when  he,  plaintiff, 
larrtBy  he  could  net  borrow,  five  dollars  from 
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him^  and  he  thought  he  waa  a  mean  man ;  bnt  aftervardsUi 
wife  could  get  as  much  money  from  him  (Cook)  as  die  wtnt- 
ed,  and  he  thought  he  was  a  very  fine  man. 

In  rebuttal,  it  was  proved  fay  James  Biggers  tbat  hei^ 
heard  things  said  about  Mrs.  Wood  both  ways,  batkne* 
nothing  against  her.  That  she  was  Teeeived  into  good  hk 
ciety,  and  associated  with  the  best  people  in  the  neigkbQ^ 
hood.  Moore  testified  that  she  was  m  member  of  the  Bap* 
tist  Church  in  good  standing ;  that  there  were  r^NWCa  agMMt 
her,  which  had  caused  him  to  watoh  her  o1om«  and  he  hsi 
never  discovered  any  thing  improper  in  her  oondnel. 

When  the  evidenoe  closed,  eounsel  fat  defendaiit  asked  Ae 
Court  to  charge  the  Jury  that,  ^Mt  is  not  always  iieeeMiy 
that  the  husband  be  proved  to  have  connived  at  the  partiea- 
lar  acts  of  adultery  charged,  for  if  he  sufiers  his  wife  to  five 
as  a  prostitute,  and  have  criminal  intercourse  with  third  po^ 
sons,  he  can  have  no  action — it  is  damnum  iAgque  tf|^ms.** 
This  charge  the  Court  refused  to  give. 

The  Jury  found  a  verdict  for  plaintiff  for  $2,000,  lad 
thereupon  counsel  for  defendant  moved  for  a  new  trial  on 
several  grounds,  of  which  the  above  refusal  to  eharge  was 
the  chief. 

The  Rule  was  refused,  and  counsel  for  defendaalexi 


MoBLT,  Joirss  &  Jo9B8,  and  Ramsbt,  for  plaiiitiff  m 
ror. 

B.  H.  Hill  Mid  D.  P.  Hill,  cmitra. 


By  the  Oonrt. — ^Lumpkin,  J.,  delivering  the  01/bMmfl 


We  avoid  expressing  any  opinion  as  to  the 
verdict,  ezeept  to  say,  that  aoeordiiur  to  the  aetoal 
•the  case  as  proven,  it  was  an  unmistMaUe 
rare  abilities  of  the  plaintiff's  eoonsd. 

As  we  feel  eonstrained  to  avoid  m  new  trial, 
unnecessary  to  notice  the  ground  on  Urn 
trial  as  to  the  witness  L.  W.  Kggers* 

We  shall  eonfine  onrselres  to  the  eefiuwl  of  A^ 
give  the  charge  requested  in  writing  bf 
for  &e  reason  that  lliave  was  no  evwieadeiu  wifiant 
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;  in  these  wofda :  '^  It  is  not  always  necessarj  that 
1  be  proved  to  have  oonnived  at  the  particular 
Itery  charged.  For  if  he  auffers  his  wife  to  live 
ute^  and  criminal  intercourse  with  a  third  person 
:an  have  no  action.     It  is  damnum  ob^que  in-* 

Jenied  either  by  the  Circuit  Oourt,  or  the  conn- 
lent,  but  the  Law  is  correctly  stated.  Indeed,  it 
t  transcript  from  the  51  §  of  Cheenleaf  in  JEvp- 

marked  hi  the  request  as  a  quotation.  I  beg 
d  sereral  additional  paragraphs  from  the  same 
Passive  sufferancBj  or  connivance  of  the  husband, 
shown,  in  bar  both  of  a  libel  for  divorce  and  a 
'  Again,  ^^Itis  not  necessary  to  show  oonni* 
lal  adultery,  any  more  than  it  is  necessary  to 
ual  and  specific  act  of  adultery.*' 
as  there  not  some  emienee  enough  to  justify  the 
S  from  which  the  Jury  might  have  inferred,  to 
of  it,  ^^ passive  sufferance'*  of  the  husband  in 
of  his  wife  7 

me  of  the  testimony  in  this  record  ? 
tit  swears  that  he  knew  Wood  and  wife  in  Mus^ 
,  before  their  removal  to  Harris;  that  Mrs. 
cter  for  chastity,  was  bad.     He  had  a  conver- 
^ood,  her  husband,  in  Muscogee.     He  spoke  of 

whore.  He  abused  her  and  her  sister,  Mrs* 
lid  he  believed  that  they,  and  all  the  family, 
whores.  This  was  in  1850,  or  1851.  Mrs« 
cquently  with  her  sister,  Mrs.  Clem.  Wood 
iociated  together,  and  told  Dent  on  one  occa- 

met  him,  that  his  wife  had  come  down  with 

to  Columbus.  Wood  asked  Dent  on  one  oc- 
ver  had  sexual  intercourse  with  his  wife. — 
believed  Ed.  Nance  had.  He  told  witness  on 
on,  that  when  he  first  went  to  Harris  Coimty, 
orrow  five  dollars  from  Cook,  and  he  thought 

man ;  but  tl»t  afterwards  his  wife  could  get 
J  from  Cook  as  she  wanted ;  and  he  (Wood) 
s  a  very  fine  man.    At  Another  time,  when 

wife  liad  bad  a  diffioalty,  she  direalened  to 
en  and  beoome  a  publie  prostitute. 
Vleora  testified,  that  Wood  said  to  him^  dial 
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he  beUeve4  that  wheo  Clem's  wife  was  oat  of  fix»  hia  (Wooi't) 
wife  waa  aent  dowa  for  Damea'  benefit ;  and  when  bb  wiff 
waa  oat  of  fix,  that  Clem's  wife  was  sent  up  for  Cook's  hea^ 
efit.  Wood  said  that  if  Cook  would  settle  a  coaipeleaqf 
upon  him  and  one  child,  he  might  go  to  the  devil  or  Jamii* 
ca.     He  doubted  whether  more  than  one  child  waa  his.    • 

John  Moore  swore  positively  to  one  act  of  iUieit  iniH^ 
eourse  between  Mrs.  Wood  and  a  man  by  the  name  of  lott* 
linson,  of  which  he  was  an  eye  witness. 

Bat  I  forbear  any  further  recital  of  these  disgustiDg  de- 
tails. These  are  sufficient.  Troe,  I  have  seleeied  some  of 
the  strongest  evidence  against  the  plaintiff,  aad  this  is  rigliti 
as  the  point  is,  Was  there  any  evidence  to  justify  ^divgi 
asked  by  defendant's  counsel  f  And  when  it  is  reooUected 
that  Mrs.  Wood  associated  intimately  with  Mra.  Clem>  ave> 
man  of  notoriously  infamous  character,  that  her  hudmid 
doubted,  yea,  disbelieved  the  legitimacy  of  hia  ostansabW 

Erogeny .  That  he  continued  to  live  with  his  wife  for  a  wm- 
er  of  years  on  Cook's  land,  knowing,  and  well  pleased  with 
the  fact,  that  she  was  supplied  abundantly  with  moaej  by 
him ;  and  that  he  was  willing  to  compound  for  the  adaktty, 
by  a  settlement  of  property  upon  himself  and  one  dnU, 
might  not  the  Jury  properly  have  inferred  that  the  ^aintif 
connived  at  his  own  undoing  7 

It  is  said  that  we,  as  an  Appellate  Court,  eannol  wogb 
and  appreciate  the  testimony  as  the  Judge  who  presiM  st 
the  trial  could.  And  the  same  suggestion  is  frequeatlj 
made,  and  no  doubt  there  is  some  truUi  in  it.  All  w*  ban 
to  sap  in  response  to  this  remark,  is,  that  the  eorreolife  ii 
with  the  Legislature.  Instead  of  compelling  os  to  rroHtr 
the  judgment  of  the  Circuit  Judge  upon  the  evidesee,  k(  « 
his  decision  be  final  upon  the  facts.  It  would  greslly  relievt 
the  labors  as  well  as  the  responsibility  of  this  Ooart ;  and 
perhaps  might  better  subserve  the  ends  of  jmitiee. 

In  this  case,  an  expression  of  opinion  i^Km  the  evidaee, 
would  have  been  forced  upon  the  reviewing  Tribvnal^  «nder 
any  cireumstanees,  as  the  Judge  refused  to  give  *  h^ 
charge,  for  the  reason  that  there  was  no  evidmee  to 
it 

This  is  the  first  aotkNi  of  erimk  eak.  tital  haa 
us.    We  trust  it  will  be  the  kst-'^eepemally 
tmn  of  the  adullery  ia  proven  by  one  witae«oafy,  mmd  v^ 
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e  son  of  the  fallen  woman ;  and  thus,  instead  of 
}  discovery  he  made,  locked  np  in  the  secret  oham- 
own  bosom,  thns  coTering  the  shame  and  naked- 
erring  parent,  or  seiiing  the  first  weapon  at  his 
nd  nislmie  upon  her  guilty  paramour  and  wiped 
8  hearts  blood  the  dishonor  inflicted  upon  the 
which  prompt  and  manly  vindication  of  the  housc- 
and  the  marriage  bed.  Earth  would  have  pro- 
iVell  done,"  (Penal  Code  4  IKviiion^  xvi  §)  and 
lid  have  echoed  back  the  plaudit.  Leviticus,  ch. 
).^D8tead  of  all  tdis,  Ransome  Wood,  from  the 
(>nd,  in  maintainance  of  his  father's  suit  for  pe- 
lages,  publishes  and  perpetuates  to  all  coming 
und  degradation  of  the  mother  that  bore  him. 
5  the  case  of  the  two  men  in  one  city — the  one 
other  poor.  The  rich  man  had  exceeding  many 
?rd9,  but  the  poor  man  had  nothing  save  one  lit- 
,  which  he  had  bought  and  nourished  up,  and  it 
rether  with  him  and  with  his  children.  It  did 
n  meat  and  drank  of  his  own  cup,  and  lay  in 
nd  was  unto  him  as  a  daughter.  And  there 
Her  unto  the  rich  man,  and  he  spared  to  take  of 
,  and  of  his  own  herd,  to  dress  for  the  wayfar- 
was  come  unto  him,  but  took  the  poor  man's 
?ssed  it  for  the  man  that  was  come  to  him.  I 
3  that  case,  the  wrath  of  every  right-minded 
»  exceedingly  kindled.  And  his  verdict  would 
le  wealth  of  Elijah  Cook  could  not  compensate 
x)r  this  contamination  of  his  wife.     But  if  there 

0  to  be  put  in  the  testimony  sent  up  in  this 

1  not  that  case. 
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GREEN  v%.  BETHEA  et  at 

Where  the  owner  of  land  through  which  a  Road  paesee  has  pemitte4  it  to  hi 
ueed  ibr  that  purpone,  he  keeping  op  a  gale  at  each  ead  lo  protect  his  plti- 
tatioD,  the  public  have  only  acquired  a  realricted  prescriptive  right;  aad  ii 
ibat  ezteot,  aod  with  that  qualificaiioni  are  eoiilltrd  to  eqjoy  ii. 

In  Equity,  from  Talbot  county.  Decided  by  Judge  WoR- 
RILL,  at  Chambers,  5th  July  Term,  1859. 

This  bill  was  filed  by  the  plaintiff  in  error  to  restrain,  by 
injunction,  the  defendants  !Bethea,  Greer,  and  Walker,  «;* 
Road  Commissioners,  and  Hawkins  as  Boad  overseer  ap- 
pointed by  them,  from  remoying  certain  gates,  erected  across 
a  certain  road  as  plantation  enclosures  by  plaintiff  in  error; 
also,  to  restrain  McCurdy,  a  constable,  from  levying  a /./a., 
issued  against  plaintiff  in  error  by  said  commissioners  on  ac- 
count of  said  obstructions. 

The  bill  alleges,  that  the  plaintiff  in  error  is  the  owner  A 
the  farm  and  lands  on  which  he  resides  in  said  county,  on  a 
^^pronff  of  Lazar  creek,"  about  the  mills  once  knoin\«£ 
Carter  s  mills ;  that  there  is  a  road  which  is  claimed  to  be  a 
public  road  leading  from  Talbotton  by  said  mills,  nuiain^ 
through  complainant's  land.     The  complainant  alleges  that 
by  placing  two  gates  across  said  road,  one  on  each  side  of 
the  creek,  he  is  thereby  able  to.  protect  his  farm  from  «locl; 
but  without  them,  the  road  running  as  it  does,  would  caosc 
complainant  great  trouble  and  expense  so  to  arrange  M» 
fence,  water  gaps,  &c.,  as  to  protect  his  farm  and  crops fron 
stock,  owing  to  the  high  waters  of  the  creek.     For  taa  pu- 
pose  of  such  protection  he  did  erect  gates  at  the  pomts  ut 
dicated,  the  same  being  on  his  own  land,  which  he  in^aft&W 
had  a  right  to  do,  unless  said  road  was  a  public  one*     Cbe 
of  these  gates  is  on  land  owned  by  him  for  twen 
He  also  alleges  that  the  only  order  he  can  find  es_, 
said  road,  was  passed  in  1847,  and  which  is  as  folio 

^^  Ordered,  that  a  public  road  be  opened  to  lead  fk>OM  iPi^ 
bottOB  by  Carter's  mill  and  across  the  Oak  If 
Rushes'  Gap  to  Flint  Hill  as  marked  out  by  Jdisa 
Wiley  Robertson,  and  Archibald  Helms.    Nor 
1W7.  " 
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her  says,  thftt  for  the  past  twel?e  years,  as  the 
of  his  farm  required  it,  he  hafli  put  np  fences, 
the  like  across  said  road ;  and  that  at  no  time 
existence  of  the  road  has  it  remained  open,  and 
log  thus  obstructed  for  the  period  of  scTon  years 

J- 

ther  alleged,  that  said  Road  Commissioners  hare 
fa.  against  complainant  for  the  sum  of  $20.00 
•structing  said  road,  and  which  has  been  placed 
3  of  said  McCardy,  Constable,  to  be  levied,  &c. ; 
id  Commissioners  have  caused  said  gates,  by  the 
)r,  to  be  removed ;  and  that,  on  being  replaced, 
tics  are  again  about  to  remove  them. 

mt  charges,  that  said  road  is  not  a  legal  road ; 
through  unenclosed  ground,  and  that  the  owner 
has  never  been  compensated  for  the  land  over 

I  defendants  filed  their  answers,  admitting  most 
tated  in  the  Bill;  they,  however,  deny  the  right 
ainant  to  obstruct  the  road,  because,  they  say, 
s  been  used  either  as  a  private  or  public  road 
ears  or  longer ;  that  the  complainant  can,  by 
nee  two  hundred  and  fifty  yards  long,  protect 
tis  farm  that  lies  between  the  gates  from  stock, 
!ite  the  necessity  of  obstructing  said  road ;  and 
le  cost  and  labor,  he  could  so  arrange  his  fence 
)S  as  to  protect  him  against  hi^  water,  &c. 

heir  answers,  the  defendants  moved  to  dissolve 
i  on  the  ground  that  the  answers  disposed  of 
the  Bill. 

ring,  the  complainant  read  in  support  of  his 
its  of  George  jN.  Forbes  and  George  W.  Kel- 
ed  they  were  near  neighbors  of  complainant ; 
plainant  had  frequently,  as  occasion  required 
ices  across  said  road  ;  that  he  did  so  in  1858, 
c  remained  up  for  several  weeks,  and  that  it 
>ther  times,  also  within  the  past  seven  years  ; 
each  year  for  three  or  four  years  out  of  the 
that  the  complainant  stated  at  the  time  that 
p  the  hogs  back,  &c. 
after   hearing  the  motion,  granted  the  same 
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and  ordered  the  Injuncfeien  to  be  diaeolvedf  and  oouBel  for 
oomplainant  excepted. 

Bethune,  and  Smith  &  Pou,  for  plaintifi  in  error. 

Mathbws,  contra. 


By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

This  Writ  of  Error  is  prosecuted  to  reverse  the  Jadgment 
of  the  Court  below  in  dissolving  an  Injunction. 

A  road  runs  from  Talbotton  through  Green's  land,  throng 
the  Gap  in  Oak  Mountain  to  Flint  Hill.  It  has  been  trav- 
eled for  the  last  twenty  years.  Green,  to  protect  his  plsa- 
tation,  once  kept  a  fence  across  the  road.  Subseqnentlj 
he  erected  a  gate  at  each  end  of  the  road.  In  1847,  the 
Inferior  Court  of  Talbot  county  passed  an  order  declaring 
it  a  Public  Road,  but  making  nd  compensation  to  Green  for 
this  appropriation  of  his  land  to  public  use.  He  has  con- 
tinned  ever  since  that  time  to  keep  up  his  gates,  as  his  n^ 
cessities  might  require. 

Recently  the  Commissioners  of  Roads  have  proceeded  by 
fine  to  compel  him  to  remove  the  gates;  and  they  have  gi>en 
orders  to  the  overseers  to  cut  them  down.  The  Bill  was 
brought  to  restrain  these  proceedings. 

It  appears  that  the  public  have  never,  either  before  or 
since  1847,  had  the  uninterrupted  use  of  this  road  for  seven 
years  continuously.  It  further  appears  that  the  piibfie  never 
did  enjoy  other  than  a  qualified  use  of  the  road.  Tiie  pabik 
can  take  nothing  by  the  Act  of  1847,  as  it  provides  noeoai- 
pensation  for  Green.  Their  adverse  possession  «iidbr  tkb 
illegal  order  even  is  not  complete.  Hence  they  eaimot  cIkoi 
upon  that  ground.  They  can  only  claim  by  {Mreeariptios. 
and  their  prescriptive  right  is  qualified,  namely  ditttVi. 
Green  be  permitted  to  keep  up  these  gates  for  the 
of  his  property. 

Our  Judgm  ent,  therefore,  is,  that  the  Jnjoncl 
tained,  and  that  so  long  as  Mr.  Green  affords  tiM 
to  the  public  which  he  does,  diat  he  should  not  «n4' 
be  interrupted. 
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lUTLEDaE  «.'  MONTGOMERY  et  al 

(ielivery  of  t  deed,  when  the  graotor  never  perts  with  the  do- 
r  (he  paper,  but  retama  it,  cooceaUng  tta  exialenoe  from  the 
1(1  iateodjng  aoi  to  put  it  into  their  custody  or  oontroK 

in  Talbot  Superior  Court.  Tried  before  Judge 
at  March  Term,  1860. 

I  an  Aolion  of  Trover,  brought  by  Telemaohus  F. 
J  and  wife,  and  Abner  Turner,  Raleigh  H.  Tur- 
liza  Tomer,  Thomas  B.  Turner,  Ada  Y.  Turner 
1  v.  Turner,  infants  within  the  age  of  21  years, 
B.  Turner,  their  gunrdian,  against  Thomas  J. 
1  Talbot  Superior  Court,  for  certain  negroes. 
It  iff  introduced  said  Thomas  B.  Turner  and  his 
n  esses,  whereupon  defendant  objected  tipon  the 
;  said  Turner  and  wife  were  incompetent  witness- 
round  of  interest ;  whereupon,  the  said  Thomas 
rranged  the  costs  satisfactorily  with  the  Clerk, 
on  the  Court  admitted  them  to  testify ;  where^ 
Pendant  excepted  and  assigned  said  decision  as 

Thomas  B.  Turner  testiied :  That  before  he  de» 
negroes  mentioned  and  sued  for,  he  made  a 
V  he  gave  said  negroes  to  the  wife  of  said  de* 
was  the  daughter  of  said  Thomas  B.,  for  life, 
death  without  children,  to  the  other  plaintiffs ; 
it's  wife  was  dead ;  that  said  deed  was  written 
)y  the  witnesses ;  thinks  that  he  stated  to  said 
,  he  had  settled  said  property  upon  his  daugh* 
ing  more ;  that  he  never  delivered  said  deed, 
i\y  one  of  the  same  until  after  the  death  of  the 
iutledge,  and  that  be  would  not  let  Mrs.  Rut- 
!  deed  ;  that  the  negroes  were  delivered  to  said 
tlj   aft^r  his  marriage  with  the  daughter  of 

r  testified :  That  she  was  the  wife  of  Thomas 
(1  she  informed  said  Rutledge  befoie  his  mar- 
I  daughter  of  witness,  that  all  the  property 
e  him  would  be  settled  on  his  wife. 

s 
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Rutledge  v«.  Montgoiuery  et  mL 

The  Court  held,  that  if  these  facts  were  true,  the  sane 
amounted  to  a  delivery — whereupon,  the  defeadaiit  excepted 
aud  assigned  the  same  for  error. 

Willis  k  Willis,  M.  Bethuns,  Johnson  &  Sloan,  for 
plaintiff  in  error. 

Wm.  Douohertt  and  Levi  B.  Smith,  contra. 


B]f  the  Court, — Stephbns,  J.,  delivering  the  opinion* 

Dr.  Turner  being  the  oriffinal  owner  of  the  negroes,  bj 
delivmag  them  to  his  daughter's  husband  soon  after  ker 
marriage,  without  using  any  words  to  negative  the  idea  of  a 
gift,  passed  a  good  title  to  the  son-in-law,  unless  he  had  pr«» 
viously  divested  his  own  title  by  the  deed.     We  think  the 
deed  is  invalid  for  want  of  delivery.     It  is  said  there  was  i 
delivery  from  Dr.  Turner  in  his  own  riffht  to  Dr.  Turner  as 
agent  for  the  grantees.     There  must  oe  two  parties  to  the 
delivery  of  a  deed,  but  here  there  was  only  one ;  there  mail 
be  the  concurrence  of  two  minds  in  the  act,  but  here  there 
was  only  one  mind.     But  it  is  not  true  that  Dr.  Turner  wa& 
an  affent  for  the  grantees.     The  objection  to  his  agency  it 
apt  that  it  was  self-constituted,  for  there  may  be  a  self«e(»ii- 
•tituted  agent  for  the  purpose  of  receiving  a  deed.     The 
nrinoipal  is  presumed  to  ratify  an  act  which  is  fcHr  his  bene- 
fit, jand  when  he  does  ratify  it,  the  ratification,  by  rrialion, 
E'ves  the  transaction  validity  from  the  beginning.     The 
ots  which  are  fatal  to  the  pretension  of  an  agency  in  tht» 
ease  are,  that  the  action  of  Dr.  Turner  was  eoneetUed  froo 
the  grantees,  and  that  his  holding  of  the  deed  was  ««l  •« 
iub^^nation  to  them,  but  was  independent  of  tkeir  ecUL 
whatever  that  will  might  be.     He  distinctly  states  not  imVt 
that  he  concealed  the  transaction  from  all  of  the  gnmtees. 
bat  that  he  never  would  have  delivered  the  deed  to  Mn. 
Rutledge,  who  was  one  of  them.     It  is  a  mockery  to  aav 
that  a  man  takes  a  paper /or  another,  when  he  take»  U  Wh 
an  intent  that  that  other  shall  not  have  it.     And  ht%  il  be 
borne  in  mind,  that  the  intent  of  the  grantor  was  dw  aane 
as  t^t  of  tiie  pretended  a|^at,  the  two  being  on*  and  ihe 
same  person,  and  thereftm  of  one  and  the  siuaft 
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it  be  sftid  that  this  deed  was  delivered  for  the 
when  the  common  intent  of  the  person  who  gave 
e  person  who  received  it  was,  that  the  grantees 
t  have  it,  nor  even  be  informed  of  its  existence  ? 
y  must  be  to  the  grantees,  either  directly  or 
me  other  person,  who  takes  with  an  understand- 
e  is  to  transfer  to  them  the  dominion  which  he  as* 
heir  name.  There  were  cases  produced  in  argu- 
e  delivery  has  been  inferred  from  very  slight 
ider  peculiar  circumstance,  but  the  inference  has 

drawn  against  the  plain  facts.  The  facts  are 
case,  and  so  far  from  leaving  room  to  infer  a  de- 
Y  conclusively  negative  the  idea.  To  say  that 
*  was  the  agent  of  these  grantees,  when  he  acted 
rdination  to  their  will,  but  independently  of  it, 
his  action  from  them ;  and  to  say  that  there  was 
0  these  grantees,  when  the  paper  was  to  be  held 
m  them,  and  in  opposition  to  their  dominion  over 

to  reverse  the  meaning  of  the  terms  agency  and 
Ve  will  not  consider  the  other  points  in  this  case^ 
)  not  argued,  and  this  one  disposes  of  the  case. 

reversed. 


SORBELL  V8.  JACKSON. 

,  Pampkiei^  p  243,  ditpeiMiog  witb  \h»  tonsitUratiQn^  b«inf 
ten  agr0«iQeiit  to  aMver  for  tlie  debt,  default  or  miscar^ 
r,  is  not  repealed  by  the  Act  of  ]8r)C,  PampkUt,p.  260.  This 
3 led  the  Act  of  1S54,  PamphUt^  p.  [>8,  declaring  that  tb« 
Jtf  and  Perjuries  should  not  operate  \n  cases  where  thtre 
>rfnance  of  the  agreement  la  whole  or  in  part. 

\n   Dcmgherty  Bvperior  Court.     Tri^d  before 
at  Jwie  Verm,  I860. 
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Sorrtill  VM.  Javkaoa. 

The  plaintifT  in  error  brought  his  action  against  defeni* 
ant  on  the  draft  of  which  the  following  is  a  copy : 

••$625.  AtBAKY,  Sept.  10,  1857. 

*''  Thirty  days  after  date,  please  pay  to  my  own  order^at 
Agency  of  the  Pbtnters'  Bank  State  of  Georgia,  in  iUb 
city,  being  an  advance  on  my  present  growing  crop  of  cot- 
ton which  shall  be  consigned  to  you  and  proceeds  appliei 
by  you  to  the  payment  of  this  draft. 

[Signed]  "JOHN  A.  FREEMAK. 

''To  J.  Jackson,  Albany,  6a. 

(In  pencil  mark  at  bottom.) 
"  Accepting  fees  paid  in  advance.*' 

The  draft  was  endorsed  by  H.  H.  Herring,  M.  William^ 
John  B.  Vanover, 

V^  hen  this  draft  was  offered  in  evidence  on  the  trial,  4e* 
fendant  objected  to  it  on  the  ground,  that  there  was  no  coih 
jsideration  expressed  in  the  instrument  itself,  and  it  wai 
therefore  obnoxious  to  the  Statute  of  Frauds,  which  objec- 
tion the  Court  sustained. 

Plaintiff  then  offered  to  show  that  the  pencil  mark  on  said 
draft  was  in  the  hand-writing  of  said  defendant ;  and  fttr- 
ther,  that  said  acceptance  or  guaranty  of  defendant  was 
made  in  his  regular  business  as  commission  mercbsnt,  tnd 
that  the  commissions  for  accepting  were  paid  in  adranee— ^ 
which  motion  the  Court  refused,  holding  that  the  Law  r^' 
quires  the  consideration  to  be  expressed  in  writing. 

The  Jury  found  for  defendant,  and  counsel  for  pfamtiff 
excepted  to  the  same  and  to  the  said  rulings  of  the  Covft. 

HiNBS  &  HoBBS  for  plaintiff  in  error. 

Irwin  k  Butler. 

By  the  Court. — Lumpkin,  J.,  delivering  tlie  opinioii. 


Concede  the  writing  is  a  guaranty  and  not  an 
still  it  is  actionable.    No  consideration  need  be 
the  writing.     Pamphlet  Acts  of  1851-2,  p.  248. 

And  it  is  a  mistake  to  sappose  that  the  Aet  of  1858 
repealed  by  the  Act  of  1^66,  as  svppoacd  by  the  Gowfilft 
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iv8  for  1856.  This  latter  Act  repealed  the  Act  of 
iraary,  1854,  PampKUt^  p.  58,  and  not  the  Act  of 
3(1  above,  and  which  remains  in  full  force. 
ice  at  these  several  Statutes  will  denjonstrate  this, 
of  1856  purports  to  be  "An  Act  to  alter,  amgfid 
tin  Section  4th  of  an  Act  entitled  an  Act  for  the 
1  of  frauds  and  perjuries.*'  And  this  Act,  by  a 
I  half,  it  expressly  repeals.  The  Act  of  1852  is 
to  give  a  constraction  to  the  4th  Section  of  the 
Frauds,  so  far  as  the  same  relates  to  a  party  de- 
ein^  chargeable  upon,  any  special  promise  to  an- 
le  debt,  default  or  miscarriage  of  a  third  person.'* 
t  of  1856  manifestly,  then,  does  not  fit  this  Act. 
[irermediate  Act  of  1854,  which  the  Compiler  no 
looked,  purports  to  be  ^'An  Act  to  alter,  amend 
n  Section  4th  of  an  Act  entitled  an  Act  for  the 
of  frauds  and  perjuries  ;"  and  this  is  the  identi* 
>ignated  in  the  Act  of  1856,  and  which  it  intend- 
I  and  did  repeal. 

;  of  1852,  dispensing  with  the  consideration,  be* 
cd  in  the  written  agreement,  provided  the  agree- 
was  reduced  to  writing,  is  a  good  Act— one  ren- 
ssarj  to  correct  the  absurd  construction  put  by 
Courts  upon  the  Statute  of  Frauds  and  Perju* 
lich  the  Courts  in  this  State  felt  bound  to  follow, 
my  judgment.     But  the  Act  of  1854,  declaring 
tute  of  Frauds  and  Perjuries  should  not  operate 
ere  there  has  been  a  performance  of  the  agree- 
in  whole  or  in  part,  was  of  doubtful  propriety ; 
ut  which  even  lawyers  might  differ  in  opinion, 
ions  of  the  Courts  had  tgone  pretty  far  that  way 
itood ;  not  quite  to  the  extent  to  which  the  Act 
Aot  of  1854  would  make  the  payment  of  the 
nej  in  whole  or  in  part,  such  a  part  performance 
:e  the  oaae  out  of  the  operation  of  the  Statute 
But  the  decisions  of  the  Courts  have  never 
For  myself,  I  should  have  voted  for  the  Act 
agaittst  its  repeal. 
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Cheever  ps,  Bro«'ii  ^  Brown. 


CHEEVER  v«.  BROWN  !t  BROWN. 

Where  the  book  produced,  as  the  book  of  origiotl  eaUiei,  U  in  a  «irtttH«4 
condition,  the  entries  against    the  defendant  in  the  hnnd«writiaf  of  iW 
l^intifT,  and  no  witness  proves  that  the  plaintifl*  kept  correct  book*,  o 
that  be  knew  of  any  dealings  between  the  parties,  the  testimonjr  >•  iatufr 
fient  lo  juvlify  a  rei-^overy. 

Complaint,  from  Donghertj  County.  Tried  before  Jedge 
^LLEN,  June  Term,  18o9. 

The  defendante  in  error  brought  suit  against  WiUitn  B. 
Cheever  on  an  account  for  840  bushels  of  com  at  |1  per 
bushel,  and  50  bushels  of  peas  at  the  same  price. 

On  the  trial,  A.  H.  Brown,  one  of  the  plaintiflSs  in  actiim, 
produced  a  book  which  he  stated,  under  oath,  to  be  the  ocv 

S'nal  book  of  entries  of  the  plaintiffs ;  the  entrj  agaiast 
heever  was  in  his  (Brown's)  hand-writing,  and  was  made 
bj  him  from  notches  on  a  stick,  reported  by  William  Moore 
as  to  the  loads  of  corn  delivered,  and  partly  from  his  evn 
knowledge.  Moore,  the  overseer  of  Cheever,  also  kept  a 
stick,  and  the  corn  was  delivered  to  him.  The  book  was  the 
private  memorandum  book  of  witness,  and  he  entered  ioil 
this  transaction  of  the  firm.  He  was  not  pres^it  wken  all 
the  corn  was  deliverd,  but  made  the  entry  from  wluit  was 
told  him.  Moore  received  the  corn  for  Cheerwr  a&d  kaovt^ 
all  about  the  matter  of  this  entry. 

The  book  exhibited  was  a  small  pocket  metnorandon  book« 
mutilated  by  two  leaves  partially  torn  out,  one  of  ihett 
showing  part  of  an  entry.  It  contains  a  few  scaltared  mh 
tries  and  memoranda,  being  for  cash  paid  to  one  pemMi  for 
goods,  to  another  for  board  of  negroes,  &c.,  timt  of  triring 
negro,  com  bought  of  Cheever,  Ac;  and  smoag  diem  ia  the 
account  for  the  corn  and  peas  formally  charged  to  Ckeever, 
this  being  the  only  regularly  stated  aee&utU  in  the  book. 

Plaintiffs  proved  by  one  Hampton,  that  he,  witnco9,  bai 
had  one  settlement  of  a  business  transaction  with  A.  H. 
Brown,  and  found  that  one  correct ;  could  not  say  plsimlls 
kept  correct  books  ;  did  not  know  they  kept  books  ;  in  the 
settlement  with  A.  H.  Brown,  he  had  no  books ;  he  staled 
to  witnei^s  what  he  said  witness  owed  him  **from  bis  bead.'' 
and  the  settlement  was  made  in  that  way. 
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having  been's  verdict  for  the  pUintiff,  a  new  trial 

I  for  on  the  following  grounds : 

te  Court  erred  in  admitting  the  book  produced  by 

to  the  Jury. 

•3d.  The  verdict  was  contrary  to  Law  and  the  cvi- 

e  verdict  was  contrary  to  the  charge  of  the  Court 
he  Court  charged  the  Jary,  that  they  wonhi  e< un- 
making up  their  yerdict,  the  tppearance  of  tbe 

all  mutilations  and  appearances  of  incorrect  en- 

aiTect  its  credibility. 
rt  refused  a  new  trial,  and  connsel  for  defendant 


for  plaintiff  in  error. 
*£R  &  Ely,  for  defendant. 

^urt. — ^Lumpkin,  J.,  delivering  the  opinion. 

c  the  Court  erred  in  not  granting  a  new  trial  in 

le  plaintiff,  it  is  true,  stated,  under  oath,  that 
s  delivered  to  Cheever.  But  he  was  then  upon 
tion  before  the  Court,  and  not  testifying  before 

othing  of  the  character  and  condition  of  the 
elves^  not  a  witness  swears  that  he  kept  ( on-ect 
his  own  knowledge  of  his  dealings ;  nor  does 
>8e  that  he  knew  of  any  dealings  between  Cbee* 
>wn.  To  allow  a  thousand  dollars  to  be  recov* 
sh  proof,  would  perhaps  be  going  to<»  far. 
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Kervia  vs,  Waliurr. 


KERYIN  v«.  WALKER. 

Tlii»  Court  will  not  coatrol  the  diMcrotion  of  the  Oouit  belov  is  roMiioi^ 
ao  iiuqaotloo  w^t  th«  coraiog  io  of  ibe  aiuwer.  unlewp  i>ach  difli»ttU<w  kat 
been  improperly  exercised. 

In  Equity,  from  Sumter  County.     Depi^a  by  Judge  Al- 
len, at  August  Adjournad  Term,  1859. 

This  Bill  was  filed  by  William  B.  Walker  against  Sanoel 
W.  Kervin,  the  plaintiff  in  error,  and  alleges,  that  ob  tli« 
81st  day  of  March,  in  the  year  1857,  the  s^id  Sasoel  W. 
by  various  false  representations  and  deceitful  devices,  ia- 
duced  the  complainant.  Walker,  to  purchase  an  aaaignineot 
of  a  United  States  patent,  ^'for  a  receipt  with  directions  for 
making  a  special  kind  of  soap,  both  toilet,  and  ahaTing  and 
washing  soap,"  from  said  Samuel  W.  and  H.  C.  and  X  W. 
Kimbrottgh,  transferrees   of  Isaac  Roroback,   the  original 
patentee ;  that  complainant  agreed  to  purchase  the  ng^  m 
use  and  vend  this  receipt  in  the  counties  of  Pulaski,  Lau* 
reus,  Montgomery,  Telfair  and  Dooly,  in  this  State,  for  tks 
sum  of  $1,250,  fifty  of  which  he  then  paid  in  cash^  aadgMt 
his  two  promissory  notes  for  $600  each,  one  payable  ais  aad 
the  other  at  nine  months,  to  said  Samuel  W*  for  Uie  balaiMi 
and  took  an  assignment  of  the  said  patent  for  said  ooiuitifis- 
from  said  Samuel  W.  and  H.  C.  &  J.  W.  Kimbrougli — (he 
latter  name  being  signed  by  said  Samuel  W. 

The  complainant  further  alleged,  that  after  this  parehaFC 
he  weat  to  considerable  expense  in  preparing  to  use  and 
vend  this  soap  receipt,  and  in  canvassing  the  ooaatiea  apcei- 
fied,  by  himself  and  agents ;  that  he  had  sold  the  reaeipt  ta 
others  to  the  extent  of  about  $500.  But,  he  ^legea,  ckt 
receipt  proved  a  failure,  and  turned  out  lo  be  a  cheat  and 
an  imposition ;  that  the  parties  to  wh«n  he  sold  made  oo» 
plaint  against  him  to  that  effect,  and  that  he  had  to  caiicii 
his  trades  with  them  and  return  what  he  had  received  fi 
them.  He  states,  further,  that  in  caavassiDg  the 
named,  he  found  several  persons,  merchants  and  othevm,  vke 
had  tranrfers  of  said  patent  from  some  other  persona  §ot  the 
same  article  of  older  date  than  his  own-^the  nasMS  of 
persons  he  does  not  recollect,  but  saya  that  tf  the 
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of  any  value,  his  right  to  uae  it  in  the  counties 

lid  hare  failed,  owiDg  to  the  superior  rights  of  the 

ons  alluded  to. 

of  the  Roroback  patent  and  schedule  thereto  at- 

d  of  the  transfer  to  complainant,  are  made  exbi- 

Bill. 

nant  also  states,  that  at  the  time  of  the  trade  de- 

|uired  htm  to  give  »  bond  not  to  disclose  the  mode 

said  aoap,  which  was  done. 

plainant  further  alleges,  that  the  said  Samuel  W. 

t  his  action  at  Common  Law  against  him  for  the 

f  the  said  notes  ;  that  these  were  given  without 

>n,  in  view  of  the  fraud  charged  ;  and  he  prajs 

notion  to  restrain  the  suit  at  Law,  &c.     The  Bill 

;he  cancellation  of  said  bond,  and  the  re-payment 

ver  filed  by  the  defendant  admitted  the  agree- 
cting  the  assignment  of  said  patent  right,  and 
if  it ;  but  denies  all  fraud  and  all  the  false  rep* 

charged,  and  insists  that  the  soap  receipt  is  not 
18  chargi'dy  but  is,  in  his  belief,  all  it  is  repre* 

in  the  patent.  It  is  further  answered,  that  the 
nplainant  to  use  and  vend  the  receipt  in  the 
cified  is  perfect  under  the  assignment  from  him* 

C.  and  J.  W.  Kimbrough.  Defendant  says  he 
lieve  there  are  other  parties  using  and  rending 

in  any  of  said  counties ;  oertahily  none  under 
mente  ;  and  if  there  be  any  such  persons,  they 
without  authority.  He  also  says,  that  be  beard 
;  until  after  the  notes  were  sued  ;  that  complain- 
ressed  bis  satisfaction  with  the  trade,  and  that 
ed  several  thousand  dollars*  by  vending  the  pa- 

I  the  institution  of  the  suit  as  charged^  and  de- 
statements  as  to  fraud  and  want  or  failure  of 

in  the  Bill.  He  also  says,  that  at  the  time  of 
nplainant  stated  to  him  that  he,  complainant, 

with  the  receipt  for  making  soap,  as  he  had 
ividttal  right,"  and  was  satisfied  as  to  its  ralaa. 
was  made  by  counsel  for  defendant  to  dismiss 
iisaoWe  the  injnaction  on  the  coming  in  of  the 
e  following  grounds : 
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l8t.  Because  there  was  no  equity  in  the  Bill. 

2d.  Because  it  was  apparent  upon  the  Bill  that  the  com- 
plainant  had  a  full  and  adequate  remedy  at  Law. 

3d.  Because  the*  answer  swore  oflT  all  the  eqotty,  if  sfiT, 
in  the  Bill. 

The  Court  overruled  the  motion,  and  defendant  excepted. 

SOARBOROUH,  Lantbr  k  ANDERSOif j  fcv  the  plaifttift  in 
error. 

McGat  &;  Hawkins,  for  defendant. 


By  the  Court. — Lton,  J.,  delivering  the  opinion. 

It  is  a  well-settled  rule  of  this  Court,  that  the  granting 
and  continuing  the  process  of  injunction  must  always  rest 
in  the  sound  discretion  of  the  Court,*  to  be  governed  by  lihft 
natniie  and  oircnmstances  of  the  case ;  and  this  Court  will 
not  control  that  discretion  unless  it  is  quite  apparent  that 
it  has  been  improperly  exercised.  A-nd  there  is  nothing  in 
this  case  that  makes  it  necessary  for  us  to  interfere  with 
that  discretion  in  refusing  to  dissolve  the  injunction  on  tlie 
coming  in  of  the  answer. 

The  Common  Law  remedy  is  not  so  adequate ;  for  ftis 
Bill  win  settle  all  the  questions  between  the  parties,  the  can- 
cellation of  the  notes  and  bonds,  the  restitution  of  the 
amount  paid — all  of  which  the  defense  to  the  suits  on  the 
notes  would  not  accomplish. 

Judgment  affirmed. 


•I       I 
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HAWKINS  v».  KING. 

There  cat  be  bo  iledactioB  from  tlM  tgreed  pvlce  of  ■  negro  oa  aoooant  ctf 
unaoQiuloeM.  when  the  nogro  was  sold  wttlioiit  eitiier  m  varrmatf  or  fep^ 
nweetaiioool  soui 


In  Webster  Superior  Coort.  Tried  before  Judge  Pbr» 
KINS,  March  Term,  1860.  ^  > 

This  was  an  action  of  Assimipait  by  King :  against  Haw- 
kins, on  a  promissory  note  for  (K50,  dated  7th  January, 
1856,  payable  25th  December  thereafter  to  Sterling  Olark 
IT  bearer.  The  note  was  transferred  by  Clark  to  plaintiff 
for  valuable  consideration  before  its  maturity. 

The  defence  was^  that  the  note  was  given  by  defendant 
is  part  of  the  price  and  purchase  money  of  a  negro  bej^ 
$am,  bought  of  Clark,  end  that  said  negro  was  unsound  at 
he  time  of  said  purchase,  and  that  the  consideration  of  the 
kote  had  failed. 

Plaintiff  being  examined  by  defendsat  as  to  the  interest 
Fhich  he  had  in  the  note  originally,  when  it  was  made^ 
tated,  that  himself  and  Clark,  who  was  his  son-in-law,  m^ 
ended  a  sale  of  an  estate  in  Jefert^on  County ;  Clark  bid 
ff  a  negro  woman  at  the  sale  for  $900,  but  being  a  stran«> 
er,  he  was  unable  to  comply  with  the  terms  of  sale  by  giv- 
ig  the  security  required ;  plaintiff  took  the  bid  off  his 
ands  and  gave  a  note  for  the  $000,  which  he  afterwards 
aid  ;  plaintiff  and  Clark  were  interested  in  said  property 
9  heirs  at  Law ;  Clark  afterwards,  without  plaintiff's  au- 
lority/ traded  the  woman  to  hoah  Hudson  for  this  negro 
>j  Sam,  receiving  one  hundred  dollars  to  boot;  plaintiff  was 
>t  pleased  with  this  trade,  and  told  Clark  that  he  must  pay 
m  $900  for  the  woman ;  plaintiff  did  not  like  the  boy 
im  ;  he  was  a  simple  negro,  and  looked  weakly,  but  plain- 
r  thought  him  sound,  but  he  was  not  the  kind  of  negro  he 
>iild  like;  saw  a  scar  on  his  leg ;  shortly  after  this  Clark 
Id  the  boy  to  defendant  for  $M)0,  taking  two  notes,  one 
r  $460,  due  one  day  after  date,  and  the  other  ^the  note 
ed  on)  dne  25th  December  tiiereafter,  and  ClarK,  a  few 
ys  thereafter,  gave  and  turned  over  said  notes  to  plaintiff 
payment  of  the  $900  which  he  owed  plaimiff  for  the  ne- 
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gro  woman  ;  a  month  or  two  after  this,  defendant  paid  plain- 
tiff  the  first  note  which  was  due ;  ibe  note  sued  on  was  ool 
due  when  Clark  traded  or  turned  it  over  to  pUuntiff. 

Several  witnesses  were  examined  on  both  sides  as  to  tke 
condition  and  soundness  of  the  negro  before,  after,  asdtl 
the  time  he  was  sold  by  Clark  to  defendant.  Amanpt  oth- 
ers, plaintiff  introduced  Noah  Hudson,  Clark's  yendor.  Do- 
fendant  objected  to  his  competency  on  the  ground  of  inter- 
est. The  Court  overruled  the  objeetiun  and  the  witness  wta 
examined. 

The  Jury  found'  for  the  plaintiff  the  amount  of  the  note, 
and  interest,  and  cost.  Whereupon,  oauasel  for  defen^t 
moved  for  a  new  trial  on  the  following  grounds,  vis : 

1st.  Because  the  verdict  was  contrary  to  the  charge  of  \W 
Court. 

2d.  Because  the  verdict  was  strpngly  and  decidedly  agiiitfX 
the  weiffht  of  the  evidence. 

8d.  Because  the  Court  erred  in  admitting  the  testimos; 
of  Noah  Hudson. 

4th.  Because  the  Court  erred  in  charging  the  Jury,  tluu 
if  they  believed  that  the  negro  was  unsound  before  and  after 
die  sola,  yet  if  he  was  sound  on  the  day  of  sale,  then  tfa^ 
must  find  for  plaintiff ;  and  that  defendant  must  prove  thiM 
tbe  negro  was  unsound  on  the  day  of  sale ;  but  tbat  thej 
must  ooaaider  the  condition  of  the  negro  both  before  s»& 
alter  the  sale,  to  enable  them  to  aaoertain  and  deteraiine  his 
probable  condition  at  that  time. 

The  Court  refused  the  motion  for  a  new  trial,  and  ceaastl 
for  defendant  excepted. 

W.  A.  Hawkins,  for  plaintiff  in  e*'ror. 

Rbddihg,  Wimbbrlt  and  B.  8.  Worbill,  eimtrm. 

By  the  Court. — Stbphbks,  J.,  delivering  tbe  opinkwi. 


A  single  view  disposes  of  this  case.     There  was  not  the 
sli^test  evidenoe  of  either  a  warranty  or  a 
of  the  soundness  of  the  negroi  and,  of  conrao, 
no  deduction  frooi  tbe  price  on  aoconnt  of 
The  defense  to  the  action  hae  not  the  least  fbnndntaom. 

.Judgment  aflirmed. 


MAOOH,  JUNS  TERM,  IMO.  911 

Macon  9c  Wettvni  RtfHratd  Comiiany  vs.  Levier. 

k  WB8TBRN  RAILROAD  COMPANY  w. 
LESTER. 

rWl  not  bo  wl  aside  where,  in  a  confltct  of  evidence,  the  weight 
tne  veniicl. 

c  are  not  (nnipaMera  on  unenclosed  lands  in  this  Stale. 

om  Bibb  Gonntj.  Tried  before  Judge  Lamar, 
rerm,  1869. 

18  Lester  brought  an  nction  on  the  Case  to  recor- 
laintiff  in  error  damages  for  a  horse  alleged  to 
un  over  and  kilted  by  the  cars  of  said  Company, 
on  k  Western  Railroad. 

•ial,  plaintiff,  Lester,  introduced  William  H.  Ber- 
tified :  That  he  was  standing  and  looking  at  the 
'  19ih  d»y  of  December,  1856,  between  8  and  9 
s  in  a  house  some  fifty  or  sixty  feet  from  the 
looking  at  the  light  in  front  of  the  engine ;  saw 
If  a  mile  distant ;  the  cars  were  coming  towards 
,  down  grade ;  there  was  nothing  to  obstruct  the 

beast  on  the  road  ;  saw  it  run  »omc  fifty  yards 
eeing  it,  when  it  passed  out  of  witness'  sight ; 

it  was  killed ;  it  was  left  on  the  crossing ;  no 
p  the  train  until  it  struck  the  crossing  ;  it  ran 

five  hundred  yards  before  it  stopped  after  pass- 
ing. The  horse  was  struck  some  forty  or  fifty 
e  croflsing,  and  was  carried  some  fifty  ynrds  by 
ic  train  was  running  about  twenty  miles  per 
orse  was  loose,  without  anything  on  him ;  did 
e  track  until  he  was  knocked  down  ;  witness 
w  how  far  the  train  was  from  him  when  he  first 
se ;  saw  the  horse  Jby  the  light  of  the  lamp  in 

engine  ;  not  more  than  a  minute  or  a  minute 
oin  the  time  he  saw  the  horse  until  he  disapj^ear- 
sing  waa  not  a  public  cmsding,  but  was  built 
Valkenberg  by  the  consent  of  the  Railroad  Co. 
cighbors  west  of  the  railroad  usfd  it  as  a  cross- 
nal   referred  to  w««  a  small  dark  bay  mare ; 

19  not  blown  till  after  the  mare  was  struck  and 
reached  the  croBsing. 
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William  H.  Cason  testified  for  plaintiff:  Tliat  he  saw  the 
animal  mext  morning  after  it  was  killed ;  it  was  the  prope^ 
tj  of  Rodolphus  Lester ;  knew  her  well,    and   was  wortk 
$200 ;  witness  had  pnt  it  in  witness'  lot ;  the  fence  was  i 
good  one,  but  the  mare  broke  ont ;  it  was  a  bright,  moon- 
light night,  the  moon  near  its  full ;  the  mare  went  on  thf 
railroad  at  the  crossing,  and  then  up  it  440  yards ;  it  then 
turned  and  walked  back  some  distance,  then  trotted,  and 
then  ran ;  ran  some  200  yards  before^it  was  struck  ;  it  ran 
so  fast  as  to  leap  three  or  four  cross  ties  at  a  time ;  it  was 
struck  thirty  yards  above  the  crossing;  the  crossing  was 
used  as  a  public  one ;  Van  Yalkinberg's  steam  mill  is  near 
it,  and  Ralston's  mill  is  reached  by  it ;  it  is  some  three  miltt 
from  Macon,  and  much  used  by  the  public  ;  witness  was  not 
present  at  the  accident ;  saw  it  the  morning  after ;  the  rail* 
road  where  the  accident  happened  is  straight  some  eight  ot 
nine  hundred  yards ;  there  was  no  obstruction ;  the  road  was 
on  an  embankment  from  four  to  twelve  feet  high  and  down 
grade. 

Warren  Riley  testified :  That  he  examined  the  road  widi 
Cason — ^and  the  balance  of  his  testimony  is  in  substance  th^ 
same  as  Mr.  Cason's  as  to  the  description  of  the  road,  the 
movements  of  the  horse,  &c. 

William  Berry,  recalled,  testified  :  That  he  was  a  firenae 
on  the  railroad ;  a  car  going  on  an  up  grade  cannot  be  stop- 
ped under  from  50  to  200  yards ;  op  a  down  grade,  not  un- 
der from  100  to  800  yards  ;  running  down  grade,  it  eou\A 
not  have  been,  if  all  the  appliances  were  used,  in  fifty  yards : 
from  the  tracks  the  mare  made,  she  was  not  running  at  fuR 
speed ;  such  a  horse  as  this  would  run  a  mile  in  three  min- 
utes when  at  full  speed. 

The  plaintiff  having  here  closed,  the  defendant  proved  by 
John  Kott :  That  he  was  engineer  on  defendant*8  trtttn  at 
the  time  specified  when  a  horse  was  run  over  and  kilted  by 
the  train ;  was  rather  behind  time  ;  the  eneine  was  nif»ag 
at  usual  speed  ;  the  accident  occurred  at  about  30  nniite? 
past  8  o'clock,   P.   M. ;  the  train  had  approached  writhtn 
about  forty  feet  of  the  horse  before  deponent  saw  hrna;  sttA 
was  struck  down  in  a  moment,  and  witness  could  not  kawe 
stopped  the  train  before  the  accident ;  the  horse  wa»  lo«^ 
and  running  on  the  track  when  he  saw  it ;  there  was  mo 
carelessness  on  witness'  part,  nor  of  nny  of  the  eoi 
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I  of  the  train ;  the  accident  could  not  have  been 
all  was  done  that  could  hare  been  done  under  the 
ices ;  notwithstanding  the  time  was  so  short  be- 
time  of  his  seeing  the  horse  and  the  collision,  de- 
versed  tiie  engine,  and  did  all  he  could  to  prevent 
Dt;  the  engine  had  hooks  in  front  on  which  the 
caught  and  dragged  about  100  yards  before  the 
1  be  stopped ;  on  a  clear  night  the  head  light 
its  light  100  to  150  yards  in  frcmt  of  the  engine; 
foggy  night  it  could  not  cast  it  so  far ;  and  the 
the  horse  was  not  sooner  seen  was  that  it  leaped 
k  about  40  feet  from  the  train,  and  had  not  been 
ness  previous  to  that ;  directly  ahead  of  the  train 
;ht  will  be  thrown  so  that  an  object  the  size  of  a 
seen  at  the  distance  of  100  yards,  but  not  from 
the  track. 

inoc  having  closed,  the  Court  charged  the  Jury: 
lestion  for  their  determination  was,  whether  the 
ras  guilty  of  the  want  of  ordinary  care.  If  he 
I  was  liable  for  the  value  of  the  horse  and  inter- 
,  that  if  both  parties  were  equally  guilty  or 
)cent,  then  the  defendant  was  not  liable ;  that 
on  the  railroad  not  being  a  public  highway,  the 
re  not  obliged  to  erect  blow  posts  ;  and  the  fact 
sc  was  killed  near  the  crossing  had  nothing  to 
lability  of  the  defendant.  Yet,  the  defendant, 
hat  the  crossing  was  used  very  frequently,  was 
e  his  engine  under  such  control  as  to  be  able  to 
re  should  be  any  person  or  thing  on  the  road, 
found  for  the  plaintiff  a  verdict  for  $260; 
>unsel  for  defendant  moved  a  rule  for  a  new 
ground,  that  the  Jury  found  contrary  to  evi- 
t  evidence,  and  strongly  against  the  weight  of 
L  also,  because  the  Jury  found  contrary  to 
justice  of  the  case,  and  against  the  charge  of 

as  refused  by  the  Court,  and  counsel  for  de- 
ted- 

taintiff  in  error. 

NTBR,  contra. 


914  SUPREME  COURT  OF  (TEOROIA. 

MftcoQ  ic  Weflera  Btilroad  i  omptoy  «v    LeMer. 

Bjf  the  Court* — Stkphbnb,  J.,  delivering  the  opinion. 

1.  If  the  etigineer's  version  of  this  case  be  the  tme  one, 
it  was  an  unavoidable  accident ;  but  if  the  version  of  the 
other  three  witnesses  is  to  be  taken,  it  was  a  c«se  of  gross 
negligence,  not  to  say  of  wanton  oatrage.  The  sum  of 
their  testimony  is,  that  the  hor^e  ran  before  the  engiDe, 
gradually  increasing  his  speed,  about  400  yards  before  ht 
was  struck,  in  a  bright  moonlight  nisht,  and  in  the  fuU 
blaze  of  the  head  li^ht,  and  yet  that  there  was  no  slacken* 
ing  in  the  speed  of  the  engine.  These  facts  are  suggestive 
of  a  race  after  the  horse,  and  much  more  than  suggestive  of 
an  utter  indifference  as  to  his  fate.  We  cannot  set  aside  x 
verdict  which  is  so  well  supported  by  three  witnesses  nho 
do  not  appear  to  have  been  otherwise  than  impartial,  be- 
cause it  is  contradicted  by  one  witness  whose  connexion  with 
the  affair  laid  him  open  to  a  fair  suspicion  of  bias. 

2.  But  it  was  said,  that  whatever  may  have  been  the  neg- 
ligence of  the  engineer,  the  owner  of  t^e  horse  was  in  pari 
delicto^  in  allowing  his  horse  to  go  at  large ;  that  he,  through 
his  horse,  was  a  trespasser  on  the  road.  Such  Law  as  this 
would  require  a  revolution  in  our  people's  habits  of  thought 
and  action.  A  man  could  not  walk  across  his  neighbor's 
unenclosed  land,  nor  allow  his  horse,  or  his  hog,  or  his  oow^ 
to  range  in  the  woods  nor  to  graze  on  the  old  fields,  or  the 
"wire  grass,"  without  subjecting  himself  to  damages  for  a 
trespass.  Oar  whole  people,  with  their  present  habits, 
would  be  converted  into  a  set  of  trespassers.  We  do  not 
think  that  such  is  the  Law.  Where  a  whob  country  abosndfl 
in  loose  stock,  he  who  wishes  to  protect  his  land  from  ^^  ^^ 
visits,  must  enclose  it ;  and  where,  as  in  our  State,  a 
of  fence  is  prescribed,  he  must  enclose  it  with  a  lawfitl 
Every  man  consents  to  what  is  universal  in  the  coimtrj 
where  he  is,  until  he  expresses  his  dissent  in  a  form  to  gcr^ 
notice  of  it  to  the  public,  and  where  there  is  a  mode 
scribed,  he  must  pursue  that  mode. 

Judgment  affirmed. 
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>a  mutt  b«  dif»olire<l  wliea  the  «ii«weni  swMr  ei*  all  ih«  equity  of 


ity,  in  Terrell  County,  Decision  by  Judge  Pbb- 
Chambers,  26tli  January,  1860. 

lintiff  in  error  filed  hiB  Bill  in  Equity,  alleging, 
i  year  1856,  John  A.  Freeman,  Deputy  Sheriff  of 
ty,  levied  upon  lot  of  land  No.  120,  in  the  12th 
■  said  county,  as  the  property  of  the  complainant 
a  fi.  fa.  for  th%  principal  sum  of  $100  against  com- 
I  favor  of  Parsons  &  Evans ;  that  Moses  H.  Bald- 
{[  the  lot  on  the  day  of  sale  for  $36 ;  that  it  was 

understood  between  complainant  and  Baldwin, 
tter  would  relinquish  his  bid  to  the  former,  provi- 
ainant  should  pay  jap  said  fi.  fa.,  which  complain- 
ards  did ;  that  Baldwin  had  never  paid  any  part 
nor  received  a  Deed  from  the  Sheriff  for  the  lot ; 
e  of  the  sale  the  land  was  vacant,  but  since  the 
with  Baldwin,  complainant  has  entered  on  and 
e  lot  for  a  considerable  time  with  the  knowledge 
,  and  continues  in  possession.  It  is  further  sta- 
e  lot  lies  within  one-fourth  of  a  mile  of  Powers' 
the  South-western  Bailroad,   and  of  Brown's 

Mills,  and  derives  the  greater  part  of  its  value 
16  timber  on  it ;  that  said  Baldwin,  although  he 
ecoffnised  said  agreement,  and  knowing  he  had 
he  Tot,  and  that  complainant  held  it  in  his  own 
3d  into  some  arrangement  with  one  Samuel  Den- 
interested  in  said  steam  saw  mill,  under  which 

H.  is  cutting  and  carrying  away  the  timber  off 

for  the  use  of  said  mUf,  ftnd  is  thus  committing 
le  iojnrjf  &c. 

int  charges,  that  since  said  arrangement  with 
dwin  made  application  to  said  Freeman,  who  is 
office,  for  a  Deed  for  said  lot ;  that  Freeman  is 
cute  a  Deed  therefor,  and  date  it  as  of  the  day 

Prayer  for  perpetual  injunction. 
iants  answered  severally : 
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Baldwin  answered,  admitting  the  sale  and  pnrcluwe  by 
him  as  stated  in  the  Bill ;  but  denies  the  agreement  as  to 
the  transfer  of  his  bid  as  chareed)  and  says  that  he  had  bo 
interest  in  tha|fi.  fa.  nnder  which  the  land  was  sold;  but 
that  he  had  a  n!  fa.  of  his  own  of  older  date  under  which  be 
claimed  the  amount  of  his  bid,  to  be  entered  as  a  credit 
thereon ;  and  that  said  Deputy  Sheriff  had  funds  of  his, 
Baldwin's,  in  hand  for  the  payment  of  the  amount  of  hb 
bid ;  complainajit  knew  he,  defendant,  had  settled  the  amoimt 
thus  due  by  him,  as  was  shown  by  complainant's  acts  after- 
wards ;  no  permission  was  giyen  complainant  to  enter  on  the 
land  after  the  sale ;  any  acts  of  ownership  exercised  on  his 

Sart  were  unknown  to  defendant;  comphinant  knew  that 
e&ndant,  Baldwin,  claimed  the  lot ;  it  is  denied  that  any- 
thing was  said  about  ante-dating  the  Sheriff's  Deed ;  since 
the  sale,  defendant,  Baldwin,  has  sold  the  lot  to  said  Den- 
ton ;  denies  all  fraud  and  confederacy. 

The  answer  of  Samuel  Denton  states,  that  Denton  bought 
and  paid  for  the  land,  supposing  Baldwin  had  a  good  title  : 
he  denied  that  complainant  was  in  possession,  but  says  that 
one  Watson  was  in  possession,  beins  put  there  by  said  Bald- 
win shortly  after  the  sale,  and  had  continued  in  possession 
ever  since,  imtil  he,  Denton,  bought  the  land. 

The  answer  of  Freeman,  former  Deputy  Sheriff,  corro>bo- 
rates  the  statement  of  Baldwin  in  relation  to  ihe  sale  and 
the  settlement  by  Baldwin,  as  stated,  of  the  amount  for 
which  he  bid  off  the  land ;  Freeman  also  states  thai  he  sop- 
posed  his  successor  in  office  had  made  a  deed  to  Baldwin  for 
the  said  lot. 

On  hearing  the  motion  to  dissolve  the  injunction,  oi^  llie 
coming  in  of  the  answers,  the  complainant  offered  to  read  to 
H;he  Court  an  affidavit  of  said  Watson,  in  which  Watson 
ted  that  he  occupied  said  lot  as  the  tenant  of  eoi 
for  some  years  previous  to  the  preceding  Chriatmas, 
not  held  under  any  other  person. 

The  Court  rejected  the  affidavit,  and  complainant  ex«     _ 

The  Court,  after  argument,  passed  an  order  dissoiriii^  tht 
iiyunction,  and  complainant  excepted. 

,  for*  plaintiff  in  error. 


Douai«ASs  &  DouaiJLSs,  contra. 
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Mmoi^  DMuatwi  M  Co.  v#.  Cmhtui,  Biotbet  *  Co. 


Stf  the  Court. — Stephens,  J.,  deliTering  the  opinion. 

these  answers  most  distinctly  swear  oflT  all  the  possible 
equity  in  this  Bill,  with  the  affidavit  of  Watson  included^ 
and  the  injunction  was  properly  dissolved. 


MASON,  DICKINSON  k  CO.  vs.  CAEHART,  BROTH- 
ER &  CO. 

The  Justices  of  the  Inferior  Court  have  power,  on  spplication  to  them  by  a 
de&odant  in  ea.  sa.  who  is  in  jail,  to  order  his  discharge,  when  it  appears 
that  the  plaintiff  in  ea.  aa.  has  failed  to  give  security  for  the  weekly  pay- 
ment of  jail  Zees,'  and  to  order  the  discharge  without  any  notice  to  the 
plaintiff  In  eo.  «a.,  except  where  the  defendant  has  gone  to  jail  after  being 
surrendered  by  sureties. 

Motion,  &e.,  from  Baker  County.  Decided  by  Judge  Al- 
iiHir,  May  Term,  1860. 

The  plaintiffs  in  error  having  severally  been  arrested  by 
the  Sheriff  of  said  county  on  three  ca.  sas.,  one  of  which 
WB9  in  favor  of  Oarhart  ^Brother  &  Co.,  all  issuing  out  of 
the  Superior  Court,  petitioned  the  Inferior  Court  for  their 
dieehu^  on  the  ground,  that  none  of  the  parties  plaintiffs 
or  iheir  attorneys  at  Law  resided  in  said  county,  ajid  that 
they  had  failed  to  give  bond  for  the  maintenance  of  defend- 
ants in  terms  of  the  Statute  in  suoh  eases  made  and  provi- 
ded. 

The  Inferior  Court  at  Chambers  entertained  the  petition, 
and  ordered  the  defendants  to  be  discharged  upon  the 

Sromads  stated,  and  afterwards,  at  the  July  Term  of  said 
ourt,  oooasel  for  Carhart  Brother  ft  Co.,  moved  said  Court 
to  vacate  the.  order  discharging  die  defendants,  beeause  the 
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IfatDB,  DiekiMon  ft  Co.  v§,  Caikttt,  Bracksr  ft  Go. 

Jriaoners  vere  not  in  tail,  wtfe  not  br<Hi|^t  before  the  Ckmrt 
Y  haheoi  corpuSj  and  because  no  notice  was  senred  on  tk 
plaintiffs  or  their  counsel  of  such  application ;  becaoao  want 
of  residence  of  said  parties  in  the  county  was  no  ground  for 
discharge,  and  because  the  Oourt  had  no  jurisdiction  of  Ae 
case. 

This  motion  was  refused  by  the  Inferior  Court. 

Afterwards,  at  the  May  Term  of  the  Superior  Coiol^ 
counsel  for  Carhart  Brother  &  Co.  moved  a  rule  acainst  <!»• 
fendants,  requiring  them  to  show  cause  why  they  snoold  mat 
be  arrested  on  said  ca.  sas.  They  shewed,  in  answer,  the 
foresoing  proceedings. 

After  hearing  the  motion,  the  Court  passed  an  order  de- 
claring the  proceedings  of  the  Inferior  Court  null  and  roid, 
and  directing  said  ca.  sa.  to  proceed  as  though  no  such  pro* 
ceedings  had  been  had. 

Counsel  for  defendants  excepted  thereto  and  assign  the 
same  as  error. 

Lyon,  for  plaintiffs  in  error. 

HiNBS  &  HoBBS,  e&nira. 


By  the  Court, — Stephens,  J.,  delivering  the  opinion. 

These  defendants  in  ca.  sa.  were  discharged  by  tine 
tioes  of  the  Inferior  Court  on  petition  to  them,  Qpea  the 
ground  that  the  plaintiffs  in  ca.  aa.  redding  out  of  uft  oonnr 
ty,  had  failed  to  give  security  for  the  weekly  f^pmrnm^  of 
jail  fees.  The  Act  of  1808,  (hbh  Dig.  88S,  aattmnB  Om 
Justices  of  the  Inferior  Court  to  do  just  what  tkefl#iJ  * 
did,  without  notice  to  plaintiffii  in  ca.  sa.,  and  wiihewt 
cwrpuB^  but  simply  upon  application.  The  Act 
eontemplates  no  notice.  Notice  could  have  no 
wHmse  for  the  fiulmre  to  give  seeority  ean  anaJL 
charge  is  to  be  ordered  on  the  simple  fact  of  Ite 
There  is  another  Act  of  1845,  OM  Dig.,  891, 
require  notice,  under  differoat  cirmunstimeea  froea 
templated  by  the  Act  of  1808,  when  aolk^  ia 
*and  wWe  aetion  widie«A  notice  would  be 
When  the  defendwt  in  prooessi  whether  mesne  or 
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Smith  ««.  B«U. 

giren  »c«ritj,  and  has  been  d^Krered  up  bj  bis  sureties, 
then  he  cannot  be  discharged  for  failnre  to  secore  jail  fees 
without  ten  days'  notice  to  the  plaintiff.  A  crediter  is  not 
required  to  provide  for  the  jail  fees  of  his  debtor  when  the 
debtor  is  not  in  jail,  and  when  he  afterwards  gets  in  jail  by 
the  act  of  his  sureties,  the  creditor  ought  to  have  notice  of 
the  fact  before  he  is  required  to  make  provision  for  it.  But 
there  is  no  reason  for  notice,  and  no  notice  is  required  when 
the  debtor  goes  to  jail  as  soon  as  he  is  arrested.  The  plain- 
tiff triio  oraers  the  arrest  knows  the  fact.  We  think  the 
judgment  of  the  Infurioir  Court  was  right,  and  that  tht 
judgosent  of  the  Superior  Court,  in  elfeet  reversing  the  otb* 
er,  was  wrong. 

Judgment  Reversed. 


SMITH  v$.  BELL. 

s 

"  McImtosb,  3d  February,  1855. 

"  Mb.  TsniBBSov  Bmitb,  Esq.— 6is  :  If  Henry  Wearer  aboald  parchaae  aay 
oi  tbe  negroes  of  Lanfford*a  eatrnte,  I  expect  to  ataad  hia  aecnrity  if  ho  do- 
airea  it,  nod  will  bo  takes  ;  and  I  aball  not  be  preaent  on  your  aak  day,  bm 
will  attend  to  it  at  any  tioie.  Youra  reapeotfolly, 

[SifMd]  *'  SAMPSON  BEth." 

^Weaver  bavinf  bought  prO|iefty  upon  the  credit  of  thia  letter  at  Langfoid^a 
anie,  and  Bell,  when  called  upon,  refusing  to  become  hia  security :  Held. 
that  the  letter  waa  aotiosable. 

Assumpsit,  in  Webeter  Si^perior  Court.  Tried  bflnre 
Judge  pBBKms,  at  March  Term,  1860. 

This  was  an  action  of  Assumpsit  brought  by  Tenderaen 
Smith,  as  execulor  of  James  Langford,  deceased,  against 
Sampson  Bell,  on  the  following  written  iastmment  or  btter, 
yia: 


* 
« 
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<«HcIim8H,  FeVnAfy  M,  18K. 
^^Jfr.  ZVmfcraon  iSbiAA,  JEsq.—Sir: 

**  If  Henry  Weaver  shoald  purchase  any  of  Ae  nemei 
of  Langford's  estate,  I  expect  to  stand  his  secnritj,  if  be 
desires  it,  and  will  be  taken ;  and  I  shall  not  be  present  on 
your  sale  day,  but  will  attend  to  it  at  any  time. 

"  Tours  respectfully, 

''SAMPSON  BKLL" 

« 

The  declaration  alleged  that  the  negroes  ef  the  estate  of 
Langford  were  sold  by  the  plaintiff,  as  ezeeator,  on  dw  U 
day  ef  Vebruarr,  1865,  and  that  a  ne^  woann  aaasd 
Jane,  and  her  child,  was  put  up  to  the  highest  bidder,  and 
bought  by  the  said  Henry  Weaver  at  and  for  the  price  of 
thirteen  hundred  dollars ;  that  plaintiff  ddivered  nid  ne- 
groes to  Weaver ;  that  the  terms  of  said  sale  were  a  credit 
till  25th  December,  1855,  with  notes  and  two  approved  sure- 
ties ;  that  Weaver  gave  his  note  for  the  purchase  monev 
with  Henry  Spear  as  one  of  said  sureties ;  tnat  plaintiff  af- 
terwards called  on  Bell  to  sign  said  note  as  surety,  whidi 
ho  refused  to  do,  whereby  plaintiff  is  damaged,  &c. 

To  the  declaration  defendant  demurred  on  the  ground, 
that  the  facts  therein  stated  and  set  forth  constituted  no 
bause  of  action. 

After  argument,  thCigpourt  snetained  the  demurrer  sad 
dismissed  the  action,  and  counsel  for  plaintiff  excepted. 

Blanbpori)  k  Crawford,  and  E.  W.  Miller,  fbr  fWD* 
tiff  iu  error. 

McCat  k  Hawkins,  contra. 


By  the  Court. — ^Lumpkik,  J.,  delivttiiiig  the 

We  think  the  letter  written  by  Bell  actionaUa.  -  - 
of  Laura9on  v$.  Maiouj  8  Vraneh,  492,  496^  was 
^definite  than  this.  Tet  the  Supreme  Court  of  the 
States  held  the  writer  of  the  insthuR^iit  'Mq&A  "* 
concur  in  the  opinion  of  Chief  Justice  9(aarllial( 
'  }n  that  case :  '^This  letter  was'  ittfettdetf  w)^ 
the  person  to  whom  it  was   addressed,   and  Ae 
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eTery  fMiajpIe  of  r«ati|«A»  aad  good  ftiihi  to  full- 
rpectation  thus  raiBed*  wd  whieh  is4i|oad  the  pUiun 
rt  with  his  property." 


)EE  v8.  WILLIAMS  AND  APPLUWHITE. 

jiie»tton  tubiniued  to  the  Jury  is  one  of  fact  only,  the  Court  wilt 
disturb  their  verdict. 

;  party  to  the  case  is  the  only  witness,  and  his  testimony  makei 
e  of  his  adversary,  and  then  states  matter  in  rebuttal  dr  avoicl- 
oin potent  for  the  Jury,  under  the  Act  of  1857,  to  credit  the  flnt 
jirainst  the  pwty,  and  disregard  that  ia  Ilia  Ikvor. 

and  Issue  of  Payment,  in  Terrell  Superior  Court. 
-c  Judge  Pbrkihs,  at  November  AdjonriiM  Tem^ 


IS  an  issue  made  up  in  this  ease  to  try  the  qiiei» 

r  the  fi.  fa.  in  faror  of  plaintiff  in  error  against 

was  paid  off  and  discharged  or  not — ^the  issue 

ed  at  the  instance  of  other  creditors  of  defend^ 

rial,  the  following  transfer  of  the  fi.  fa.  was  pat 

L.  HABBBB        1 

v%.  (         Fi.  Fa.  from  Terrell 

V  WILLIAMS  k  \  Saperior  Court. 

PPLEWHITE.     J 

[.  Bal4vi&  has  paid  thfi  sum  of  one  hundred  and 
tVy  dollars  on  the  above  stated  fi.  fa,  under  the 
hat  tbe.Mi^e  ia  not  to  bo  dischi^fed^  but  thajt  he 
t  to.GoiitfolmdC#  U^  Mdjttd0iieot{n  th^n^nte 
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Um4u  «•.  VilHuMi  Md  Ayplgwfciw. 


of  the  pteifttMr  telte  fWpMe  cf  niiataMBgUMdf  MIf 
Aereby— lOlh  8ep«Mnber,  1857. 
[Signed]  '^YABON  fc  DAViS» 

'TlMtttiTs  AtHneTB.'* 

Defenduts  then  introduced  Moses  H.  Baldwin,  who  tea* 
tified :  That  he  had  a  settlement  with  Matthew  Wflluins  in 
1857,  and  he  thinks,  after  the  transfer  of  the  fi.  &.;  it  was 
at  or  after  Fall  Court,  1857 ;  paid  Williams  some  moneT  in 
that  settlement ;  does  not  recollect  how  much ;  to  the  W 
of  his  recollection,  this  fi.  fa.  was  not  included  in  the  let* 
tlement,  but  would  not  swear  positively  that  it  was  not; 
after  the  transfer  of  the  fi.  fa.  the  same  with  the  transfer 
was  placed  by  witness  in  an  old  pocket  book  that  he  did  not 
use  much,  and  after  the  settlement  with  Williams,  found  said 
fi.  fa.  and  went  to  Williams  and  asked  him  whether  it  was 
included  in  the  settlement ;  Williams  did  not  answer ;  at  the 
said  settlement,  witness  turned  over  all  the  papers  that  w^e 
settled  to  Williams,  which  did  not  include  said  fi.  fa.;  the 
■ettltBMiit  was  final  for  all  papers  turned  over,  subject  to 
correction  for  any  mistake ;  he  did  not  believe  this  fi»  b. 
was  included  in  the  settlement ;  it  was  understood  that  any 
errors  in  the  settlement  were  to  be  corrected ;  thia  fi.  fa. 
was  paid  by  witness  for  the  purnose  of  relievkg  die  AeriC 

The  Jury  found  the  issue  in  ravor  of  defendanta.  Whera* 
iqpon,  counsel  for  plaintiff  moved  for  a  new  trial  on  the 
miuid,  that  the  Jury  found  contrary  to  Law  and  Uie  evi- 
denoe,  and  contruy  to  the  charge  of  the  Court  in  iUs; 
That  il  the  Jury  l>elieve  from  the  evidence  that  the  fi.  fa. 
was  not  included  in  the  settlement  between  plaintiff  and  de- 
fendants, then  they  must  find  for  the  plaintiff. 

The  Court  overruled  the  motion,  aod  ooonael  for  plaintiff 
excepted. 

Strozieb  k  Smith,  for  plaintiff  fa  emr* 

Douglass  k  DoveLASS,  eantra. 

Bjf  the  Otmrt.--LvurKiii,  7.  iieH^viimg  ^ 


Urn  «b1t  qawHa^  is  thii  ttm  kf^wkukar  A* 

redr 


tttmOuntA  hj  t>>  >UMiuyi  «f  HmtIii  O  Brijih^ 


iaM?  Attd  SiOdvui  Uinarif,  tlMMM^iiM,  wm  tbe  oaly 
witnesa  exMoiaed  on  the  triaL  He  adaito,  t\aX  suUequeBti 
to  the  tanafer  of  Uie  fi.  fa.  to  hixoi  he  had  a  settlement  with 
WilUaiBiy  and  that  iipen  that  settlemeiit  he  paid  over  some 
moaej  to  Williams.  He  cannot  swear  positively  whether 
the  exeeation  was  included  in  the  settlement  or  not.  He 
thinks  it  was  not,  and  assigns  reasons  why  he  thinks  so.  So 
uncertain,  however,  was  he  about  it,  that  he  called  on  Wil- 
liams te  know  whether  the  fi.  fa.  was  included  in  the  settle* 
ment,  and  he  says  Williams  refused  tiO  answer.  The  Jury 
found  the  execution  satisfied ;  the  Judge  refused  to  gri^nt  a 
new  trial,  and  we  do  not  feel  constrained  to  overrule  hia 
ju^nnent. 

The  Act  of  1857,  authorising  parties  to  be  examined  at 
Common  Law,  '^  under  the  same  rules  and  regulations  pre- 
scribed  by  Law  for  other  witnesses,"  has  the  provision,  *'and 
the  testimony  of  the  parties  shall  be  entitled  to  such  weight 
and  consideration  with  the  Jury  as  they,  under  all  the  cir- 
cumstances, may  see  fit  to  give  it." 

It  was  competent  for  the  Jury  to  believe  so  much  of  the 
testimony  of  Baldwin  as  proved  the  settlement  between  Wil- 
liams and  himself,  and  aisreg^d  or  disbelieve  the  reasons 
he  assigned  why  this  axeeution  was  not  included  and  paid. 


WALL  et  ol  vs.  SHIPPARD  AND  CHAMBLISS. 

l^hen  a  cam  is  reached  agaiott  a  garnithee  who  has  not  answered,  he  is  en- 
titled to  be  called ;  and  if  he  then  appear  and  depose,  it  is  in  time.  And 
were  it  otherwise,  if  the  plaintiff  enters  np  judgment  against  the  garnishee 
for  tbe  eifionnt  admitted  in  his  retnm,  that  will  amonnt  to  a  waiver  of  the 
irregvlaritf. 

GUnuahBient,  from  Marian  fii^erior  Court.    Deeision  bj 
ndge  WoBBiLL,  SapleMtgr  Tern,  1869. 


/ 
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8UPRl!lil£^  OOTJRt  OP  eSCOl^U. 


Wftfl  tff  at.  0t.  8hfl)pafd  and  CbambKM. 


A  sumiiKms  of  garnishment  was  served  <m  itAoi  T.  Cktv* 
Nis8,  requiring  him  te  answer  at  March  Term,  1809.  Iht 
garnishee  having  failed  to  answer  at  that  Term,  the  tM% 
was  continued.  On  the  second  day  of  the  next  Terai  of  tlw 
Court,  the  case  having  been  regnlariy  called;  and  no  aiiBt«f 

iaving  then  been  filed,  it  was  moved  to  enter  up  jndgmeit 
gainst  the  garnishee,  Chambliss,  for  the  fall  amount  of 
principal,  interest  and  costs  due  on  the  jadgm^t  held  by 
the  plaintiffs.  The  Court  refused  the  motion  and  allowed 
(Sie  garnishee  to  be  called  into  Court,  and  to  prepaire  sad 
file  nis  answer  after  being  called  and  after  coming  iale 
Court — to  which  counsel  for  plaintffib  excepted. 


Elam  k  Olivbk,  for  plaintiffs  in  error. 
Blakfobd  k  Crawfobd,  eowira. 


By  the  Court, — ^Lumpkiit,  J.,  delivering  the  opiBieo. 

'  We  cannot  doubt  but  that  the  Court  was  right  in  allow- 
ing the  garnishee  to  be  called  for  the  purpoae  of  aaswariag 
the  summons.  And  this  case  dilfers  from  the  one  died  hgf 
counsel  as  decided  by  this  Court  in  this :  That  diere  the 
case  was  called  in  its  order,  and  neither  the  principal  nor 
the  security  appearing,  judgment  was  entered  iKf  wm,  the 
bond  against  both,  wluch  the  Court  very  properly  reniaed  to 
have  vacated  on  account  of  the  subsequent  appettraaoe  of 
the  parties. 

But  here  no  judgment  had  been  entered.  The  garMeke 
answered  when  called,  and  filed  his  return  to  the  sumiiKHm. 

But  apart  from  this,  the  plaintiffs*  counsel  entered  uf 
judgment  against  the  garnishee  for  the  amount  admteted  Ij 
him  to  be  due.  Has  he  not  waived  his  objectioii  te  '^  ^ 
regularity  of  the  proceeding  ?    It  would  seem  so. 


rt 
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Cock  wad  Tbompton  «#.  Brown  6b  Cmiokael. 


70CK  AND  THOMPSON  vt.  BROWN  &  GARMIOHA- 

EL. 

I.  Bomnrs  $1^000  of  B^  and  promiMt  to  ratvrn  it  in  ten  days  or  tend  B.  • 
noto  ior  19^000  which  h«  hokfta  on  C:  HM,  That  in  the  abaence  of  potittTO 
proof  at  lo  the  natttre  of  the  traosaction,  it  will  be  construed  into  a  secnri* 
ly  for  ihe  $1,000  borrowed  and  not  an  absolute  transfer  of  the  $5,000  not»» 
Equity  would  relieve  against  surh  a  contract,  if  satisfactorily  proven  ,*  the 
ten  days  within  which  the  money  was  to  be  returned,  not  being  of  the  es"* 
sence  of  the  agreement. 

New  Trial,  from  Sumter  Coanty.  Decided  by  Judge  Al* 
KN,  at  October  Term,  1859. 

The  plaintiffB  in  error  brought  an  action  of  complaint  t6 
ecover  from  defendants  a  promisaorj  note  for  $6,850,  al- 
^ged  to  hare  been  in  the  possession  of  the  latter,  to  which 
be  former  claimed  title  by  transfer  from  the  payee,  James 
t.  Rouse.     6.  C  Oarmichael  was  the  maker  or  it. 

On  the  trial,  plaintiffs  put  Henry  H.  Brown,  one  of  the 
efendants,  on  the  stand,  who  testified :  That  he  had  seen 
le  original  note  sued  for  in  possession  of  defendants ;  the 
ayee,  Rouse,  came  to  witness  at  his  |dace  of  business  at 
.mericus,  and  said  he  must  have  $1,000,  and  asked  witness 
»  let  him  have  it,  and  stated  that  he  would  send  it  back  by 
.  C.  Canaicbael,  who  was  then  at  the  plantation,  he,  Car- 
ichael,  had  a  short  time  before  purchased  of  said  Rouse, 
id  where  Rouse  then  resided,  and  who  would  return  in  the 
)urse  of  ten  days,  or  in  the  erent  he  should  not  do  this,  ha 
ould  give  witness  a  promissory  note  due  by  Carmichael  to 
ouae  lor  the  payment  of  his  land ;  witness  lee  Rouse  havo 
le  $1,000  oti  the  above  terms.  (Deseribed  the  note  in  eon** 
oversy.)  When  Carmichael  returned,  which  he  did  in  a 
w  days,  he  did  not  bring  back  the  money,  at  which  vit^ 
»8  was  much  surpriasd,  and  he  was  informed  by  Ganntohael 
at  he  had  not  seen  Rouse.  About  two  wecKS  thereafter, 
tness  met  Rouse  in  the  street,  and  when  witness  got  with- 
speakiuff  distance  of  him,  Rouse  ran  his  hand  in  his  pock- 
and  took  out  a  sheet  of  paper  wadded  up,  and  stooped 
wn  and  unrolled  it  upon  his  knees,  and  what  witness  saw 
18  the  promissory  note  that  Carmidiael  had  given  him  fsr 
I  land  and  negroes;  and  Rouse  then  tore  eff  the  top  not^ 


Mi  BUNOMB  COiJBT  OF  «80imA. 

Cook  sad  Thompson  vt.  Browa  &  Carmichsel. 


STid  remarked,  that  he  always  had  heen  as  good  as  his  word 
a|id  ircmld  remain  soy  and  gave  witness  the  note— beii^  die 
note  in  controversy.  Rouse  never  afterwards  set  up  any 
claim  to  the  note  to  witness,  and  witness  always  dainra  tlie 
note.  Witness  never  afterwarils  saw  Ronse  to  have  aay 
conversation  with  htm  ;  witness  considered  Camidiael  good 
at  the  time  he  took  the  note  of  Rouse ;  a  day  or  two  brfovt 
this  suit  was  brought,  plaintiib  and  Mr.  Hawkins  came  to 
him  with  a  roll  of  money  and  demanded  the  note,  and  offer- 
ed to  pay  back  the  ^lyOOO  and  interest  thereon ;  witness 
then  agreed  to  waive  all  legal  formalities  as  to  demand,  ten- 
der, &c. 

Plaintiffs  also  put  in  evidence  an  order  frofi  Roma,  the 
payee,  to  Brown  k  Carmichael  in  favor  of  plaintiffs  for  said 
Bote— the  latter  to  pay  up  the  $1,000  advance.  Ilaintifi 
dien  closed. 

There  having  been  a  verdict  for  defendants,  nkuntift 
moved  for  a  new  trial  on  the  ground,  that  the  verdict  was 
contrary  to  Law  and  evidence ;  which  motion  was  ovemM 
bj  t^  Court,  and  connsel  for  plaintiffs  excepted. 

McGay  k  Hawkinf,  for  plaintiffs  in  error. 

B.  Hill,  for  defmdants. 

By  ike  OaurL — ^Lumpkin,  J.,  delivering  the  ^qpiniott. 

We  think  the  verdict  strongly  and  decidedly  against  tfce 
evidence  in  this  case.    Indeed,  we  see  no  proof  wkaf 
that  Boose  intended  to  transfer  absolutely  tae  tS,OM 
for  the  $1,000  which  he  borrowed  of  Brown.    It 
dear  and  unequivocal  proof  to  raj^port  sneh  a 
When  he  got  the  money,  he  promised  to  return  ik 
days,  or  send  the  $5,000  note  bv  Carmichael    wmi 
he  did ;  bat  die  first  time  he  met  Brown,  he 
the  note,  widi  the  declaration,  that  he  meant  %i| 
good  as  his  word. 

And  now,  it  is  insisted,  that  instead  of  treating 
as  secnrity,  only,  for  the  money  borrowed,  Botta^ 
a^jud^ed  to  have  forfeited  $5,000  for  not 
#1,000  in  ten  days,  which  he  borrowed.    Bqoity 
Ueve  against  sack  a  oMitract  if  aetoally  made. 


MAOOir,  JUITB  TBBM,  18g0.  WT 

Brown  iw.  Bradlbrd  c(  «/. 

The  pkuHiis,  m  holders  of  this  nole  payable  to  bearer, 
were  entitled  to  sue  in  their  name,  not  thereby  depriving 
the  defendants  of  iwy  rights  of  defense  which  they  might 
hare  against  Bonse. 


BROWN  vs.  BRADFORD  et  oL 

1b  m  a«tioa  on  a  SheriiTs  bon4  for  %  breacli  of  hU  oiliciol  duty,  kis  tonties 
may  avail  tbomaalves  of  a  prior  jadgment,  rendered  in  favor  of  \hit  Sbor- 
ilf  on  a  rale  for  the  same  alleged  breach  of  doty. 

Debt,  in  Muscogee  Superior  Court.  Tried  before  Judge 
WoBRiLL,  at  November  Term,  1859. 

This  was  an  action  of  Debt  brought  by  Ae  Oovemor  of 
the  State  of  Qeorgia,  for  the  use  of  Ann  Adams,  executrix 
of  Patridc  Adams,  deceased,  against  William  H.  Lamar, 
Sheriff  of  Muscogee  County,  and  James  H.  Bradford  and 
others,  the  SheriFs  securities  on  the  official  bond  of  said 
Sheriff. 

The  declaration  states,  that  at  the  February  Term,  18^6, 
of  the  Inferior  Court  of  said  County,  the  sua  Ann  Adams, 
executrix  as  aforesaid,  recovered  a  judgment  against  Wil- 
liam B.  Brown  for  $284.78,  besides  interest  and  cost,  upon 
whidhi  9J^.  fa.  issued,  returnable  to  August  Term,  1850,  of 
said  Cocrt ;  and  that  said  fi.  fa.  was  placed  in  the  hands  of 
said  Lamar,  as  Sheriff  of  said  county,  who  failed  and  neg- 
lected to  execute  and  return  said  fi.  fa.  to  the  Return  Term 
thereof. 

There  was  a  second  count  in  the  declaration,  that  said 
Lamar  collected  of  said  Brown  the  full  amount  of  said  fi.  fa. 
which  he  fails  and  refuses  to  pay  to  plaintiff,  although  te- 
quested  so  to  do. 


til  8U9MMB  OOUBT  OF  CMttWTA. 

Brown  w«  Brmdibrd  H  «!. 

Tk«  dafatadfttitt  plMded  the  general  iwrnxiy  b«t  in- ikir  de- 
fense rdUed  tipoA  a  former  proeeediag,  Terdiet  mad  jodgBeat 
liad  upon  a  rale  tdcen  out  by  die  Bame  pUuntf  agiiiMt  tfe 
Sheriff,  to  shew  cause  why  he  should  not  be  attacked  for  tot 
paying  over  the  mon^y  collected  on  this  fi.  fa. 

Lamar,  the  Sheriff,  died  pending  suit,  and  the  actioa  pro- 
ceeded against  the  secorities. 

At  the  trial,'  plaintiff  offered  and  read  in  evidenoe  the 
Sheriff's  official  bond.  He  next  introduced  in  evid^ce  the 
fi.  fa.,  with  the  entries  thereon.  He  farther  proved  a  de- 
mand apon  the  Sheriff,  before  suit  was  brought,  for  the  mo- 
ney, and  here  plaintiff  closed. 

Defendants  then  offered  in  eyidence  the  rvJe  fM  against 
the  Sheriff,  his  answer  thereto,  the  traverse  of  the  answer 
by  plaintiff,  the  issue,  verdict  and  judgment — which  verdict 
and  judgment  were  in  favor  of  the  Sheriff.  The  pluntiff 
objected  to  the  introduction  of  this  evidence,  whick  objec- 
tion was  overruled  by  the  Oourt  and  the  testimony  admitled, 
and  counsel  for  plaintiff  excepted. 

Plaintiff  admitted  thai  the  rule  nt8t  and  proceedings  there- 
on referred  to  the  same  fi.  fa.  which  was  the  foundation  of 
this  action. 

The  Court  charged  the  Jury,  that  the  yerdict  andjadg- 
ment  in  the  proceedings  upon  the  rule  against  tke  Sheriff, 
was  a  bar  to  the  present  cause  of  action,  and  that  plaintiff 
oould  not  recover — to  which  charge  plaintff  excepted. 

The  Jury  found  for  the  defendants ;  wherenpMi  coansel 
for  plaintiff  tendered  their  bill  of  exceptiotts,  aasigBBig  as 
error  the  rulings  and  charge  aforesaid. 

Johnson  &  Sloan,  for  plaintiff  in  error. 

WiLBY  Williams,  eorttra. 


By  the  Oourt. — Sti  phbns,  J.,  delivering  the  ^if>»^F^^ 


The  sole  question  here  is,  whether  or  not  the  umjtfaia  of 
the  Sheriff  can  avail  themselvee  of  the  fen»er  J«^|^e«x 
in  favor  of  their  principal,  they  not  being  parties  tm  Ikat 
judmieiit.  We  think  they  oan.  The  Skeriff  could,  hsjfi 
doubt,  protect  himself  by  the  judgment,  and  wfam  m  is 


aun  iRBif«  wm-         m 


^W^W^^^B^Bl^m^     ^^W     m^KW^W  P^V^HVV     ^W*     ^^^^H^PV^^W  • 


k  for  hift  defavlty  wd  he  is  la  default  when  he  aQts  of^oin^ 
Ae  ja^piMiflft  of  the  Courts,  and  not  when  he  acts  in  eoa- 
fonuly  with  them*  He  was  not  in  default  in  refusing  to 
account  again  for  this  in<Hieiy,  after  there  was  a  judgment 
of  the  pt^pget  Court  that  he  had  already  aecomi^d  for  it  once, 
and  was  not  bound  to  account  for  it  any  more. 


Judgment  affirmed. 


MOUNTAIN  v9.  ROWLAND  &  ANSLEY. 

^here  a  plttintiff  dismisses  his  action  during  vacation,  ander  the  Act  of  1843, 
and  the  Clerk  neglects  to  make  entry  of  the  fact,  the  omissioo  may  be  eured 
at  tbe  Best  terni  of  the  Coaitv  by  «  nnnt  pro  tttno  entry. 

Complaint,  in  Sumter  Superior  Court.  Tried  befiNre 
Judge  AlleK,  at  April  Term,  I860* 

Thio  aolion  was  brought  by  Bowland  &  Ansley,  the  de- 
fendants in  error,  against  Miles  Mountain,  to  reeover  the 
stmoimt  claimed  to  be  due  on  an  account. 

In  the  progress  of  the  trial,  the  defendant  offered  to  proTe 
iy  the  attorney  of  the  plaintiff  in  the  action,  that  a  suit  for 
:he  same  cause  of  action  had  been  commenced  prior  to  the 
present  suit,  and  was  still  pending  between  the  same  parties. 
Che  competency  of  the  witness  was  objected  to,  and  sustained 
>j  the  Court,  on  the  ground  that  all  he  knew  of  the  matter 
ame  to  his  knowledge  as  plaintiff's  counsel. 

Defendant  then  put  in  evidence  an  order,  which  appeared 
f  record,  which  stated  the  case  between  said  parties,  and 
ismissed  the  same  at  April  Term,  1860. 

Plaintiffs  then  introduced  A.  J.  Bonaldson,  clerk  of  said 
lourt^  to  prove  that  the  suit  to  which  the  order— ^put  in  evi- 


^.f 


Ml       sunonoB  ofxta  of  cmbomia. 

deuce  by  defendant — related,  was  dkmisMd  in  wmcaltimk  friar 
to  the  coHunenoement  of  the  preeent  mt ;  and  that  he  f«- 

fot  to  make  the  entry.  To  wlueh  defendant  objeeted — ihtm 
eing  no  entry  on  the  Bench  docket,  or  on  the  miaviis  of 
the  Conrty  showing  snoh  dismissal  by  the  clatk,  but  bodi 
cases  stood  op^a  nnstricken  on  said  aocket  at  Apifl  leim, 
1860. 

The  Court  overruled  the  objection  and  admitted  the  evi- 
dence ;  and  an  order  was  then  passed  reciting  the  facts  and 
requiring  the  former  order  to  be  entered  on  the  minutes  of 
the  Court  nunc  pro  tune.     To  which  defendant  excepted. 

WoBBiLL  k  Hawkins,  for  plaintiff  in  error. 

A.  B.  Brown,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 


B^  the  Act  of  1848,  {CohV%  I>ige$t,  475)  plaintilb 
thoriaed  to  dismiss  their  actions  during  the  vacatioo  of  the 
Superior,  Inferior,  and  other  Courts,  on  the  same  terms  thej 
are  now  authorised  to  dismiss  actions  at  the  regnkr  terns  of 
said  Courts :  ^^  Provided,  That  such  dismissal  shall  be  first 
Mitered  on  the  docket  by  the  clerk  of  the  Court  im  whidi 
said  suit  may  be  pending  during  the  vacation  of  sttd  Gocri." 

It  is  not  denied  but  that  all  was  done  which  the  lav  re- 
quires to  be  done  by  the  plaintiff  in  this  case,  but  ^m  «krkt 
as  he  states,  omitted  to  make  the  entry  in  his  oftee  •are- 
quired  by  the  Statute.  We  think  the  Court  was  rif^  in 
allowing  tiie  entry  to  be  made  nune  pro  tune. 
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KetebeM  «#.  Howard. 


KETOHENS  tm.  HOWARD. 

*  an  equity  okftrgtd  in  m  BiB,  the  deftedant  only  iaterpoM*  a  denial 
iaformatioa  and  belief,  tlie  ininncUon  will  not  be  dissolved. 
:iion  will  be  tolally,  or  partiaUyi  dieeolved  aecording  to  the  ezigen- 
e  case. 

in  Equity,  from  Terrell  Superior  Court.    Decided 
Perkins,  May  Term,  1860. 

18  a  bill  filed  by  John  T.  Howard,  alleging  that  on 
day  of  January,  1860,  he  purchased  of  Sie  plain- 
or,  a  settlement  of  land,  consisting  of  four  lots,  in 
ty,  for  1)11,000,  for  which  he  gave  hun  his  four 
»2, 750— each  payable  in  one,  two,  three,  and  four 
ectively ;  that  directly  after  the  purchase.  Ketch- 
red  to  him  a  deed  executed  bv  Moses  H.  Baldwin, 
estion  arose  as  to  the  true  character  of  the  deed, 
it  saying  it  was  only  a  qpit  claim  deed,  which 
admitted,  but  stated  that  JBaldwin  had  agreed  to 
idant  a  warranty  deed,  and  that  he  would  get  him 
such  a  deed.     Upon  the  faith  of  this  assurance, 
it  consented  to  give  his  notes,  which  he  would  not 
defendant  being  a  man  of  limited  means,  and  ua- 
)ond  upon  a  warranty.     Complainant  charges  that 
as  failed  to  set  said  warranty  deed,  and  that  he 
Y  ascertained  there  are  fi.  fas.  to  the  amount  of 
0  or  $9,000,  to  the  payment  of  which  the  land  is 
d  that  there  are  two  fi.  fas.  amounting  to  some 
inst  Matthew  Williams,  which  hare  recently  been 
c  land ;  that  complainant  had  no  knowledge  of 
brances  when  he  purchased.     There  are  other  ^. 
ing  to  some  $iyOw  or  $5,000,  leried  on  said  land ; 
aldwin  has  interposed  his  claim.     It  is  further 
it  the  land  is  subject  to  these  fi.  fas.^  and  that 
tends  to  transfer  complainant's  notes,  so  that  he 
^  have  to  pay  them  but  lose  liie  land  also ;  that 

and  desirous  of  paying  his  notes  when  due,  pro- 
»niain  in  the  hands  of  defendant,  so  that  when* 
subjected  to  the  payment  of  said  fi,  fa$.f  and 
has  to  pay  them  off,  ^ch  payment  shall  be  prth 
lent  of  said  notes. 

60 
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Ketcbeot  vm,  Howard. 

Prayer  for  an  ii\jimction  to  restrain  defendant  from  trans- 
ferring  complainant's  notes,  fte. 

The  defendant,  Ketchens,  filed  his  answer,  admitting  the 
bill  in  sidbstance  as  above  stated,  except  tliat  he  doiied  4il 
complainant  knew  nothing  of  the  incumbrances  referred  to ; 
that  he  ki^ew  at  the  time  of  the  trade,  that  the  land  was  in 
litigation ;  he  denied  affreeing  to  get  a  warranty  deed  from 
Bamwin ;  that  comphunant  nad  seen  Baldwin  before  the 
trade ;  heard  what  he  had  to  say  about  it,  and  knew  he  would 
not  execute  such  a  deed ;  that  complainant  had  agreed  to 
take  defendant's  warrantv  deed  at  the  time  of  the  trade,  fe- 
marking,  as  he  did,  that  he  could  not  be  hurt,  as  he  eonsid^ 
ered  the  land  worth  all  of  $20,000. 

Upon  the  coming  in  of  the  answer,  counsel  for  defendant 
moved  to  dissolve  the  injunction,  on  the  ground  that  the 
equity  in  the  bill  had  been  sworn  off  by  the  answer. 

The  Court  refused  the  motion,  and  counsel  for  defendant 
excepted.    . 

■    ,  for  plaintiff  in  error. 

«  ccyntra. 


JS]f  the  Ocmrt. — ^Lumpkin,  J.,  delivering  the  opinion* 

After  carefully  considering  the  testimony  in  this  case, 
conclusion  is  to  affirm  the  juagment  of  the  Court  below 
fusing  to  dissolve  the  ii\jnnction  to  this  extent,  namely,  i 
Eetchens  be  permitted  to  trade,  or  otherwise  dispose  «f 
notes  giv^  to  him  by  Howard  for  the  land  after  ^it 
fell  due,  and  as  each  note  becomes  due,  so  that  the  hiii 
transferee  trading;  for  them  after  maturity,  be  diamMKfe 
with  all  the  equities  existing  between  the  ongiiMd  paroMU 

One  of  the  main  equities  set  up  in  the  Kll,  to-wi^ 
the  complainant  was  ignorant  of  the  judnent  mn  mt 
lots,  and  that  this  fact  was  not  known  to  nim  whm  h#  ItflAiL 
for  the  land  and  gpive  his  notes,  is  only  denied  W  .^0  mk 
fendant  to  be  true  upon  his  information  and  beHefT    '    'r^* 

•  -    •   • 
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Robinaofl  vi.'  Tbooiptoii  Be  Ck>. 

E0BIN8ON  v$.  THOBfPSON  ft  00. 

ion  vniHtit  uftii  aoi  be  eiijotii«4  ftoa  ihti  sal*  at  bi«  tebtor**  pro|>- 
D  the  gmmliliiR  tkera  tm  elaim«  to  h  wktch  will  c«iim  it  to  fo  off 

c«d  price. 

tiitj,  iu  Moioogee  Sjiperior  Court.  Decision  ou  de<- 
7  Judge  WoB&^J«,  at  November  Term,  1859. 

as  a  bill  filed  by  Alexander  J»  Kobinson,  adminis- 
Seymour  R.  Bonner^  deceased,  against  D.  B. 
1  &  Co.;  and  the  object  of  the  bill  was  to  enjoin 
iauts  from  selling  certain  real  estate  in  the  city  of 
y  under  an  execution  in  favor  of  defendants,  found- 
Mechanic's  Lien  as  provided  by  Act  of  the  Gen* 
ably,  giving  Mechanics  and  others  a  prior  lien  on 
Q  certain  oases.  The  bill  alleged  that  Bonne's 
,s  insolvent;  that  complainant  had  filed  a  bill 
editors  to  marshall  assets,  &c,,  but  being  advised, 
log  that  defendants  claim  and  Uen  were  paramount 
rs,  and  could  at  all  events  be  satisfied  out  of  the 
pon  which  their  lien  attached,  they  were  not  made 
laid  Bill. 

I  further  states  thai  defendants  had  levied  their 
n  said  property,  and  claims  thereto  had  been  in- 
ind  that  if  said  property,  under  the  claims  and 
3nding  and  hanging  over  it,  were  exposed  to  sale, 
sold  at  a  great  sacrifice,  and  the  creditors  and 
Dnner  injured  and  seriously  damaged.  The  bill, 
rays  that  defendants  be  restrained  and  eiyoined 
r  said  property  under  their  execution,  until  ^he 
ing  over  the  title  may  be  cleared  away,  and  the 
i^ts  of  all  parties  thereto  acyudicated  and  de- 

U  defendants  demurred,  and  also  filed  their  ans- 

t,  after  argument,  sustained  the  demurrer,  dis- 
janotion,  and  diamiiaed  the  bilir  To  which  de- 
il  for  complainant  excepted. 


RU0BBIJ.,  for  plaintiff  in  etror. 
contra^ 
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Bjf  the  Cfaurt. — 9nvsmBy  J.,  deUvmng  tlif  ^pinioiL 

The  eaae  made  bytliis  Kll  is,  4luil  the  MtdUats  m  k^ 
are  poniiiDg  their  right  of  prooeeding  dm^mtmdAotk  eiedilin 
to  sell  the  property  T>f  their  debtor,  but  that  ecrtah'  Mm 
to  the  property  have  been  interposedy  easting  a  eknd  upon 
the  title,  and  ifendering  it  probable  that  the  propertyutt 
bring  less  than  its  value,  to  the  injury  of  odber  craitm  of 
the  same  debtor,  the  debtor  being  insolyent.    If  the  Bfll 
means  that  the  claims  have  been  leMlly  iuterpoaedonderAe 
cMim  law,  then  they  must  be  ftdfumcated  or  abandeaed  ht- 
fore  there  can  be  a  sale,  and  the  cflond  will  *be  ireiDeted.    h 
that  view,  there  is  no  need  for  the  bill.     If  the  Bifl  -tteaiii 
that  the  daSms  hare  not  beeii  lenlly  interposed^  then  the 
proposition  is  io  restrain  the  sale  tiU  the  titie  AM  bedettfd 
from  the  cload  formed  by  people's  talk  againflt  it.    BmA 
clouds  are  yery  flimsy,  and  are  also  of  yery  mcertaa  tad 
uncontrol^ble  duration.     On  thib  yiew,  there  is  gfeat  injas- 
ttce  in  the  Bill.    On  dither  yiew,  we  are  clear  that  Ae  Jmge 
was  right  in  sustaining  the  demutrer  and  dxeaohing  Ae  la- 
junction. 

Judgment  affirmed. 


r        • 


RODGEBS  V9.  BUSHIN. 

Where  aa  executor  diet  pendio;  a  suit  in  equity  ftgaintt  hkm^  a 
cdoiplaiBitBts  «fe  Attenpffng^  to  fla  «  penoosl  UM3bidi^9ilf»mMm 
of  aa  alleged  ikvtuuvit  of  ihe  eti«Mi> of  Jua  taMfioi^  aria 
repregenutive  a^wwild  be  nmim  a  pptty^telh^.^oatetfag*   -  ii» 


In  Equity,  in  JCaeen*8upaKio^  Court.    Deeitt<8^  0& 
to  make  parties,  by  Judge  Lamar,  Mardi  Term,  18dO 


•1QL*0C»,  JUKI  TSRM,  I860.  M8 

---■—■  -      -■-—  ■  .         -      -      ■      -~-     —    .--  —   -        —  ..»■-  -»j» 

Boiigvrt  «#  Rtttbta. 

Joel  F.  Rnshbi,  ef  nJ^  as  legatees  under  the  Will  of  John 
BBsfain,  deeeaaed,  filed  their  bill  ia  Equity  for  dieeevery,  ac* 
cewuti  dietribation,  &€.,  against  John  0.  Rodgers,  executor 
of  John  BuahiB,  deceased,  and  Cicero  H.  Toung  and  John 
M.'  Velloii,  ezeottor  of  Shadraeh  R.  Felton,  deceased,  who, 
m  Us  life  tiBie,  VM  also  executor  of  John  Rushin,  deceased. 

It  wae  charged  in  the  bill  that  John  0.  Rodgers,  Shad<^ 
nwh  B«  Felton,  and  William  Rushin,  who  were  appointed 
ezMQtors  of  the  Will  of  said  John  Rushin,  deceased,  all 
qualified,  but  that  Rodgers  and  Felton  took  charge  of  the 
Momrljr,  and,  therefore,  no  decree  was  prayed  for  against 
WiUi^Bi  Rushin.  The  object  of  the  bill  was  to  recover  what 
was  due  complainants  as  legatees  under  said  Will. 

Pending  this  silit,  John  0.  Rodgers,  one  of  the  defend- 
ants, died,  and  his  widow,  Mary  C.  Rodgers,  was  appointed 
administratrix  on  his  estate. 

8eire  faeia%  was  served  on  her  to  make  her  a  party  de- 
fendaat  in  said  bill,  to  which  she  objected. 

The  Court  passed  an  order  requiring  her,  as  administra- 
trix, to  be  made  a  party  delsndijit,  aM  to  answer  the  bill 
within  four  months  tbereafker,  to  which  she  excepted. 

Wx.  T.  HAKni.1.,  for  plaintiff  in  error.  * 

Blahford  k  Cbawtobd,  eimtra. 


t 

Bg  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Ought  Mary  C.  Rodgers,  as  administratrix  of  John  G. 
Rodgers,  deceased,  to  have  been  made  a  party  defendant  to 
ike  case?    We  think  so. 

The  Bill  was  filed  by  the  legatees  of  John  Rushin,  deceased, 
against  John  C.  Rodgers,  executor  of  John  Rushin,  deceased, 
and  Cicero  H.  Toung  and  John  M.  Felton,  executors  of 
Shadraeh  R.  Felton,  deceased,  who,  in  his  life  time,  was 
also  executor  of  John  Rushin,  deceased,  for  discovery,  ac- 
count, and  distribution. 

It  is  charged  in  the  bill,  that  John  C.  Rodgers,  Shadraeh 
B.  Felton,  and  William  Rushin,  were  all  appointed  execu- 
tors of  John  Rushin,  deceased ;  and  that  aU  qualified,  but 
that  Rodgers  and  Felton  took  charge  of  the  property ;  and. 


Letteijelle  vs.  Mayor  mmd  GonttBil  of  ike  City  of  Colnoibos. 
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thwefore,  n*  4aoree  U  prajM  for  afunat  WilUan  Baslm. 
John  C.  Bogaro,  <me  of  the  exeoiUorfl,  hftviiig  died,  sliftllkil' 
tdmmistratrix  be  m»de  4  defendant?  The  Bill  chnMN 
John  C.  Kodgers  with  a  iemuiawU^  that  Im  had  aold  A» 
whole  of  the  nroperty  banging  to  the  estate  of  hie  taatatiVi 
find  oonferted  it  into  rnxme^*  it  is  altogeth^  Pf^^MVy  tlMM- 
fore,  that  his  representative  sheald  be  made  a  par^  to  s 
preoeedi^g  which  seeks  to  fix  a  personal  liability  npoa  Us 
estate. 


LBSTEBJSLLB  vs.  MAYOR  k  GOUNOIL  OF  THB 

CITY  OF  COLUMBUS. 


A  party  suminoDedno  «Mwor  lor  u  oSbne«  ooamiittfd  afaliHt  omm 
eanuot  bo  proceeded  against  and  pnniabed  fay  another  and  a  diAreal 


nance. 


Certiorari^  in  Mnseogee  Superior  Court.     Dedsion  by 
Judge  WoBRiLL,  at  May  Term,  1860. 

The  plaintiff  in  error  was  sammoned  to  appear  befoce  Ae 
City  Council  of  Columbus  for  a  violation  of  the  ci^  flctt* 
nances  under  the  forty-fourth  section*  The  plaintia  ia  «r* 
ror  was  fined  the  sum  of  ten  dollars.  The  said  Mayor  '^ 
said  plaintiff  in  error  under  an  Aet  of  the  Iiegblalue 
in  1858,  after  the  enactment  of  the  said  forty4bqvlli4 
by  said  Mayor  and  Council ;  and,  therefore,  said  p^*»^^1f  in 
error  filed  his  petition  for  certiormriy  whieb^waa 
argued  before  Judge  Worrill  at  the  last  May  r 
Muscogee  Superior  Court* 

The  Court  orerruled  said  petition  lor     .  

missed  the  same.    Whereupon,  said  &eaiy;Ii. 
excepted,  and.  now  assigns  tie  sanye  ^  eMr« 


,.0imil  nUlt  ISU;  'MT 


.  RTTSS8LL,  for  ptftintiff  in  cmr. 

toDY,  eoHtfa. 

■ 

le  Ciwre.— LuBTPKtN,  J.,  deHrerihg  the  opinion, 

^ase  is  eoTered  and  controlled  by  the  decision  made 
^erm  in  the  case  of  the  Mayor  and  Conncil  of  Co- 
igainst  John  D.  Arnold.  The  groond  being,  that  a 
mmoned  to  answer  for  an  offence  conimitted  against 
lance,  cannot  be  proceeded  against  and  punished  by 
and  a  different  ordinance.  And  npon  the  fnrther 
:hat  the  offence,  itself,  was  not  diarged  with  i^- 
inctness. 


STALET  v$. 

« 

a  promiMOiy  note,  agreed  with  the  maker  that  if^ha  would  take 
iote,  held  by  a  third  person,  it  should  be  recetred  as  paymmtt 
!*his,  the  maker  did.  The  maker's  note  was  transferred  by  the 
t  fell  due.  Seidy  That  the  maker  was  entitled  to  a  credit  by 
]«nt  Ibr  ttte  note  of  payee,  which  he  had  taken  up. 

it,  in  Lee  Snperior  Conrt.  DecUion  by  Jtidge 
t  March  Term,  1860. 


I  note, '  agreed  if  cfefendant  would  take  n|(  two 
said  Wdtft  owed  dne  Haywood  for  the  redpebtive 
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Binu  «f  $51.18  snd  $40.08,  it  akmad  be  rigud^dM m- 
mmipro  iamio  of  the  note  sued  on ;  that  defendant  toot«i 
the  Haywood  notes  as  per  agreement,  and  thai  the  phiatiff 
got  the  note  sned  on  after  it  was  due. 

On  the  trial  of  the  ease  plaintiirs  eonnsel  mored  the  Cosrt 
to  strike  oat  defendant's  said  plea,  whioh  motion  was  giaitod 
by  the  Oonrty  and  defendant's  counsel  ezoepted. 

F,  H.  West,  for  plaintiff  in  error. 

Gbstolbb  Butlbb,  for  defendant  in  enrer. 


By  the  (7(mr<.«— Lumpkin,  J»,  delivering  the  opiaieiu 

We  ean  imagine  no  possible  reason  why  the  plea  of  pay- 
ment in  this  ease  was  not  good.    None  has  beoi 


BALL  V9.  DUNOAN. 

There  U  no  ttatute  aathoriiing  the  Clerk  to  claim  a  lee  of  oae  dollar  ui 
Taace  lor  enteriiif  a  caae  upon  the  motion  docket.    And  it  wae  wM 
lent  for  the  Jadgea  in  conrention  to  enact  aoch  a  rale. 

Metiony  in  Randolph  Superior  Court.    Deeided  by 
PsBKiirs,  at  May  Term,  1860. 


James  E.  Donoan,  by  his  oounsel,  proposed  to 
tion  to  establish  a  lost  fi.  fa.  on  the  motion  di 
Court  below.    The  clerk  otyeeted  to  entering  the» 
he  was  pud  the  sum  of  one  dollar,  claiming  timt  Im 
titled  to  that  som  under  the  rule  of  the  CasBrt»    '^ 
on  motion,  oompelled  the  clerk  to  enter  Ae 


BobtK  «f.  Bojrirtim. 

« 

tkftt  be  WM  nol  entitled  to  mjtluBg  for  cBtering  tkat  or  may 
otiier  eaee  on  the  motioii  doOket,  tad  eoidd  not  exaot  iM 
payment  of  one  dolkr  fimn  tke  pAity  applying  to  have  tlie 
case  doeketed. 

The  Oleilc  (M.  Ball)  excepted  to  this  nding,  and  now  to- 
slgM  it  as  enor* 

Hoop,  representing  6.  S.  k  0.  BonmeoK,  for  plaintiff  in 
error. 

DouaLASS  k  DouoLABS,  eMtra. 


By  tke  Court. — ^LuMPKnf,  J.,  delivering  the  opinion. 

If  the  Clerk  is  not  entitled  to  the  fee  elaimed  by  etatnte, 
and  no  know  of  none,  it  is  clear  that  it.  was  not  competent  for 
tbe  Judges  in  convention,  to  enact  such  a  fee.  Be  ihis, 
however,  as  it  may,  the  fee,  if  due,  is,  in  the  lanpnaffo  of 
die  law,  ^^Conrt  cost; "  none  of  which  can  be  claimed  till 
the  end  of  the  case.  This  fee  is  exacted  in  advance  of  the 
service  to  be  rendered. 


ROBERT  v$.  BOTNTON. 

A  pftrtv  on:  tks  reoond  who,  at  tha  trfail,  kas  us  iatafeft  kt  the  ayaat  of  t(i« 
•nit,  may  be  examined  at  a  wj 


Compiaiat,  in  Donghariy  Saperior  Coart.    Tried  befeto 
Judge  Auuiy  at  Jane  Teon%  1^. 

The  deoisioa  of  the  Ooort  contains  a  statement  of  thefsel 
nad  questim  in  this 


fM  SUFRSlfll  COtltir  OF  OBQIII^IA. 

4  ^^^  _  ^^^^^ 

Reanett  «#.  (Mom. 

The  only  question  in  thie  ease  is,  wheth^  a  9^^  ^  ^ 
recQr^i  whp  nas  uq  initereat  at  the  trialf  m  Ike  ami  af  .tke 
suit,  ean  be  examined  ?  It  was  soleomly  deeided  that  he 
could  be  in  the  case  of  the  Central  Baiboad  and  BaBkii^ 
Gomfvaj  against  Hines,  Perkina&  Ca.  19  O^.  lUm.  aOS. 
And  the  same  point  has  since  been  re*affinned  after  ine  jmiI 
thorough  examination.  The  point,  therefore,  is  no  longer  an 
open  questioa  in  this  Court. 


BENNETT  v.  ODOM. 

1 .  Where  the  questioa  ii  one  of  fact  only,  turniiif  npoa  the  credit  d  tiM 
neeset,  ead  there  is  ample  teatimoay  to  rapport  the  Taidael,  il  wfll  w 
disturbed^  especially  where  material  evidence,  in  the  power  of  the 
ant,  hat  not  been  produced. 

S.  If  a  defendant  pleads  a  tender,  and  the  Jury  find  a  laifer  a«m  dee, 
amount  of  money  paid  into  the  Clerk's  ofllce  by  the  defeadant,  and 
he  admitted  to  be  due,  may  be  ordered  to  be  credited  upon  the  j 

OerHorainj  firom  Clay  counly.    Decided  by  Ju^e 
September  Term,  1859: 


z«adocx  Udom  commenced  his  action  agatnat 
Bmnett,  on  aeeomt,  for  $18.M  in  a  JmAom*  0 
defendant  pleaded  the  general  iseve. 

On  the  trial,  plaintiff  therein  testified  that  he  Uidl 
ntlt  aosia  sla?ei  f ft  1808,  and  that  iii^  aa^ilM 
correct  account  of  the  amount  of 'Une  th«t  eM 
for  defendant ;  and  that  defendant  neter  paid  caii 
in  MI,  bat  tteva  is  a  bal«Me  e(  fllMMtor  <M^  ^' 
on.    The  aceoont  of  hire  vaa  kept  i«-«ar 


MJbOttBL  iWm  SHUL  liML  Mt 

It  to  defendant's  hoQM  twice  for  a  settlemeoti  but  doeenot 
Bider  tliat  they  ever  had  a  final  settlement ;  never  said 
vras  satisfied  with  the  settlement ;  said  all  the  time  there 
i  a  mistime  of  twelve  dajs  by  defendant, 
tf artin  Bennett  testificid  in  l>ehalf  of  defendant ;  that  he 
I  present  and  heard  plaintiff  and  defendant  talk  over  their 
Jementy  and  thinks  it  was  understood  that  defendant  owed 
iBtiff  six  dollars ;  was  present  all  the  time  and  did  not 
r  plaintiff  express  any  dissatisfisction  as  he  considered  it. 
}eorge  Williams  also  testified,  that  he  was  present  and 
le  the  calculation,  and  it  was  then  considered  the  defend- 
owed  plaintiff  six  dollars ;  did  not  hear  plaintiff  say  he 
)  satisfied ;  defendant  would  have  paid  plaintiff  the  six 
lars  at  the  time,  but  could  not  make  the  change ;  heard 
intiff  say,  when  he  left,  there  was  some  mistake. 
The  Jury  havinff  found  for  the  plaintiff  the  ampuat  daimed 
him,  the  defiBsaant  carried  the  case  to  die  Buperior  Govt 
etrtiorarij  when  $hie  Ooort  ordered  the  saae  to  be  dis- 
wed  and  the  six  doUara  paid  by  defendant,  in  Oonrt  on 
Dg  his  plea  credited  on  plaintiff's  judgment.  DefSmdant's 
msel  excepted  thereto. 

CuLLBNS  &  TuBNiPSBED,  for  plaintiff  in  error. 

VITells  k  McLBKDOir,  contra. 


By  the  Oawi, — ^LvHPKlv,  J.,  delivering  the  opinion. 

Ihe  amount  of  hire  owing  by  Bennett  to  Odom,  was  pore- 
a  <}iiestion  of  fkct^  dep^ing  oa  the  testinnmy  of  the 
intiff  on  one  side,  and  two  witnesses  on  the  other.  The 
rj  have  seen  fit  to  sive  credit  to  the  phuntiff.  This  they 
i  a  ri^ht  to  do^and  tiie  Circuit  Judge  hes  refused  to  dis^ 
b  their  verdict.  We  do  not  feel  at  libevty  to  ooi^troL  ins 
nion  in  this  case.  ^ 

Ihere  was  one  great  ovenuht  on  the  part  of  Betaett. 
om  sweara  that  he  90ted  oown  in  an  alm»na<c»  the  tioui 
i  n^oea  worked.  This  memegandum  was  n^d  by  the 
rties  m  both  settlements.  It  was  left  with  Bennett.  At 
y  rate,  he  could  have  had  it  en  the  trial  Why  was  it  not 
are  to  comare  with  and  eoireotf  if  ^oneeqsi  the  aeotmnt 
sd  on  by  Odom  ? 


^  SUFECBliE  OOUBT  CfF  GSOBeiA. 


MoteM  tw.  Kiiapp. 


Wd  see  nodring  wrong  in  the  direction  giyen  bj  tiie  Judge 
in  the  ea«e. 


MOIESB  vi.  KNAPP. 

1.  M.  sues  ont  a  writ  against  K.,  retnrDable  to  May  Tenn,  1810,  of  ike  (^an. 
SenriM  iadaly  aelnowledged  by  the  defendant,  and  prooeaa  waitiad  te  AfnL 
The  caae  ia  mi  doeketed  notil  November  TamlheaeaAar,  wkea  tka 
appeal  by  co— aiH.  MM,  Tbat  the  dafeodantia  aoc  entitled  to 
caaa  dianiiaaad  npon  tbe  appeal,  baoanae  it  waa  not  doeketwd  at  ibo) 
aoee  Tarmia  May,  1890. 

2.  Blank  aeeeptanoea  are  binding  npon  the  acceptor,  them  baiaif  mo 
that  the  drafta  were  not  filled  ont  according  to  the  agreen.eot  of  the 


Assnmpsit,  in  Muscogee  Superior  Conrt.     Tried  befbre 
Judge  WoBBiLL,  at  May  Term,  I860. 

Tiiis  was  an  action  of  assumpsit  by  Eoupp  against  Moieae, 
on  acoeptanoes  by  Moiese  of  certain  drafts  drawn  oa  litai^^y 
Ejiara,  amounting  to  about  $1,172.21.  The  writ  was  xel 
able  •  Ma^  Term,  1859,  of  Muscogee  8uperi<Nr  CSovl^ 
upon  being  filled  up,  without  being  filed  or  ttrtwsd 
Cuerk's  dfoe,  serrice  was  adcnowledged  thM-e^Ni  hj ' 
ant,  with  the  usual  waiyer 'of  nroeess  and  copy  * 
and  process.  This  aeknowleogment  beara 
1869.  At  the  succeeding  No?^iiber  Term  ci 
consent  of  parties,  the  case  was,  by  order  rflki 
transferred  to  the  appeal,  ^t  May  Term,  ISW^ 
being  called  in  its  oraer  on  the  wpcal  dodni^  ^ 
aored  to  dismiss  it,  im  die  ground  that  the  writ 
been  jEM  in  ofke  or  entered  upon  the  record,  e»i 
docket  of  the  Court.  The  prettdin||  Judge  iisM 
much  as  the  cause  had  at  the  prece£ng  torm,  '-'^ 


1U.C0N,  JUiri  fBRM,  IMO.  ftM 

trial  term  at  common  law,  been,  by  order  of  iim  Ooort  and 
by  consent  of  parties,  transferred  to  the  appeal,  i%  was  now 
too  late  for  defendant  to  make  the  objection  of  want  of  file, 
&e.,  and  refnsed  the  motion  to  dismiss,  and  defiNidant  ex- 
cepted. 

i)efendant  then  filed  his  plea,  rerified  by  his  oath,  that  at 
the  time  his  name  was  written  across  the  nice  of  the  papers, 
and  being  the  acceptances  sued  on,  "there  was  no  drawer  to 
the  same,  nor  was  the  name  of  the  drawer  pnt  there  in  his 

Eresence,  or  by  his  order ;  and  that  said  bills  were  drawn  to 
is  order  and  not  endorsed.'' 
To  this  plea  plaintiff  demurred.     The  Court  below  sns** 
tained  the  oemurrer,  and  defendant  excepted. 

JoHss  k  Jones,  for  plaintiff  in  error. 

Johnson  &  Sloan,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Service  was  acknowledged  in  this  case,  and  process  waived 
in  April,  1869.  The  case  was  not  docketed  at  the  ensuing 
May  Term ;  nor  until  the  ensuing  November  Term,  thereat 
ter,  when  the  case  was  carried  to  the  appeal  by  consent.  At 
the  first  term  of  the  appeal,  a  motion  was  made  to  dismiss 
the  case,  because  it  had  not  been  docketed  at  the  appearance 
term. 

There  are  cases  where  the  GourtE)  from  eonsidera^ns  of 
public  poHcy,  will  allow  advantages  of  this  sort  to  be  taken 
of  a  party.  But  whenever  the  case  is  sued  out  in  time,  and 
such  IS  the  undisputed  fact  here,  we  do  not  see  that  any  great 
mischief  can  result  from  a  failure  to  docket  it,  so  far  as  the 
defendant  himself  is  concerned.  We  express  no  opinion 
where  the  rights  of  third  persons  may  be  involved. 

As  to  the  blank  acceptances,  we  see  noAing  in  that. 
Such  things  are  not  unusual.  There  was  no  abuse  of  confix 
denc^'in  tnis  case.  The  instruments  were  filled  out  as  they 
were  intended  to  be.  Even  if  they  had  not  been,  and  Aird 
persons  had  innocently  got  hold  of  them  in  the  due  course 
of  business,  the  acceptances  would  have  been  binding. 
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The  Water  Lot  Company  «v.  Jone». 


IBS  WATER  LOT  COMPANT  «•.  JONS8. 

1.  A  vcfdiet  will  not  be  eet  Mide  ••  beiBg  agaiiiat  the  cnrideeee,  wbte  ik««vL 
deoce  is  decidedly  conflioting. 

2.  A  liypotbetioal  oliArgei  whieh  has  an  iigoruMis  tendeai^,  ta  csrror. 

Oase,  in  Miuoogee  Superior  Court.  Tried  before  Judge 
Woi^RiiiL,  at  November  Term,  1858. 

Seaborn  Sones  sued  the  Water  Lot  Company  for  damagea, 
alleginffy  that  defendant  had  built  a  dam  on  the  Chattahoo- 
chee Biver,  which  backed  the  water  upon  plaintiflTs  miU  and 
lands  situated  higher  up  said  river,  by  reason  whereof,  the 
mill  of  plaintiff  was  obstructed  and  his  land  injured. 

On  the  trial  of  the  case,  the  Court  charged  the  Juj : 
^^  That  a  permission  from  the  plaintiff  to  the  defendant  to 
erect  the  dam  complained  of  need  not  be  established  by  di- 
rect proof,  but  if  the  Jury  should  believe,  from  all  the  &ets 
in  evid^ice,  that  the  plaintiff  assented,  acquieaced  in,  or 
permitted  the  same  to  be  erected,  then  the  plaintiff  cannot 


recover." 


The  verdict  was  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial  on  the  grounds ; 

1st.  That  the  verdict  was  against  Law  and  the  evidence. 

2d.  Because  the  charge  of  the  Court  above  stated  waa  er- 
roneoua. 

The  Court  granted  the  motion  and  awarded  a  new  trial, 
and  oounael  for  the  Water  Lot  Company  now  aaaiga  that 
judgment  as  error,  and  insist  that  the  verdict  waa  iaiMoofd* 
ance  with  the  evidence,  and  that  the  charge  of  the  Co9ft 
was  correct  in  i^rinciple,  and  supported  by  the  pKoolL 

It  is  only  neeeasary  to  give  that  portion  of  tiM  c 
which  it  is  claimed  supports  the  charge  of  the  Courts  sa  the 
decision  of  the  Supreme  Court  relates  oaly  to  the 
of  that  chavgey  and  because  the  evidence  is 
^the  othmr  material  pointa  ia  the  case. 

Ut.  The  first  piece  of  evidenoe  relied  on  to 
charge  of  the  Court  is  the  foUowing  i^eenient :         *'*.*- 

**  I  do  hereby  agree  that  Br.  IngersoU  may  rale*  MMm 
as  high  as  may  be  necessary,  provided  he  doeir  ^^^^^'^f^S 
water  back  so  as  to  interfere  with  my  workft  or  the  \rfvOT 


The  Wtur  U>t  GcnpABf  tw«  Jones. 

—  —    -*  ■  

.  Mid  I  do  hmby  xemtm  lo  him  the  pfrivito§»  harelofefe 
en,  of  boding  Tm  4at  tod  lumber  en  nj  kM  on  the  ri?^ 
ftbove  OolnmbiUH-this  22d  February,  1889. 
:Si«ii«d]  .  '<SEAB0IIN  JOSll^/' 

[n  connection  with  this  agreement  it  appears  that  Inser- 

I  once  had  a  dam  on  the  river.  The  record  does  not  dis- 
se  the  exact  place  at  irhich  this  dam  was  built,  but  it  ap- 
irs  tbat  the  dam  did  not  extend  across  the  channel  of  the 
er,  but  only  to  the  channel.  The  dam  complained  of  by 
nee  was  bmlt,  it  seems,  in  1845,  by  Jonathan  Bridges  for 
hn  H.  Howard  and  Josephos  Echols;  and  one  witness 
ys  :  That  Ingersoll  assisted  in  building  it,  and  mored  lus 

II  to  the  west  end  of  it.  Another  witness  saprs  ;  That 
ridges  once  sent  him  to  work  on  the  dam,  and  mstructed 
m  to  take  some  of  the  plank  off  the  top  of  the  dam  to 
event  it  from  backing  the  water  upon  Jones*  mill,  which 
e  witness  attempted  to  do,  but  Smith  Jeter  and  Major 
oward  stopped  him. 

2d.  The  evidence  shows  that  at  the  time  Jonathan  Bridg- 
\  built  the  dam  complained  of,  he  was  the  lessee  of  Jones' 
till.  The  record  does  not  show  for  what  Imgth  of  tmie  his 
^aae  to  Jones'  mill  continued. 

Bd.  The  record  shows  that  the  suit  was  instituted  on  the 
3d  day  of  October,  1849,  to  recover  for  damage  alleged  to 
ave  been  done  during  the  years  intervening  Detween  the 
ear  1844  and  the  time  when  the  writ  was  filed. 

JoHKSON  k  Sloan,  for  plaintiff  in  error. 
Sbabobk  Jokbs,  for  defendant  in  error. 

Bjf  the  OeuH.^-^tmBXSBj  J.,  delivering  the  opinion. 

1.  As  to  tiie  point  much  discussed  in  this  case,  whether 
)r  not  the  plaintiff's  land  was  overflowed  from  the  dam,  the 
evidence  was  too  conflicting  to  authorise  us  to  say  that  the 
rerdiot  opg^t  to  have  been  set  aside,  as  being  against  the 
eridence* 

2.  But  we  are  satisfied  that  (here  was  no  evidinee  to  jus- 
tify the  charge  touching  Col.  Jones'  permission  to  build  the 
dam,  and  that  the  Judge  was  right  in  granting  a  new  trial 
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Olaytim  «#.  Baasey  &  Perrvr. 


on  that  gvoittd*  The  peimiiBidn  to  Dr.  Ii^ftnoU  tras  not » 
permiBsion  to  anybody  else,  and  tiie  .penainion  to  Urn  was 
only  to  raise  a  dam  wmdi  already  existed  on  tho  22d  Febra- 
ary,  1889,  while  this  dam  was  buiU  six  years  aftorwwrds. 
Besides,  his  dam  was  a  small  affair,  compared  with  this  one, 
his  reaching  only  to  the  channel  and  this  across  it*  How  a 
permission  to  one  man  to  raise  an  existing  little  side  dam 
can  be  construed  into  a  permission  to  somebody  else  to  bmU 
a  dam  across  the  stream  six  years  afterwards^  I  cannot  per- 
ceive. Nor  can  Col.  Jones*  acquiescence  in  the  building  of 
the  dam  bo  inferred  from  the  fact,  that  it  was  built  by  the 
lessee  of  his  mill.  There  are  some  cases  where  a  lessor  may 
be  presumed  to  acauiesce  in  what  is  done  by  the  leaaee  on 
the  premises  leased,  but  surely  the  relation  of  lessee  and 
lessor  cannot  raise  a  presumption  in  any  case,  that  either 

Sarty  acquiesces  in  acts  done  by  the  other  off  the  premises. 
for  can  any  acquiesceAce  be  inferred  from  the  delay  in 
bringing  the  suit.  To  say  that  delay  in  redressing  an  injuir 
imports  a  consent  to  it,  is  to  make  the  injury  itself  a  juatifi- 
^ation  of  all  its  subsequent  repetitions. 

Judgment  affirmed. 


CLAYTON  V9.  BUSSET  AND  FEBSER. 

Equity  will  grant  relief  from  an  endortemeai  whicli,  throvi^  miiUkv  sa  w 
the  legal  efTect  ot  the  words  used,  binds  the  endorser  to  pay  Um 
the  true  contract  and  intention  waa  to  write  ooly  aoeh  an  eadc 
would  coavey  the  title  without  rendering  the  endorser  liable. 

In   Equity,  from  Stewart  Oonnty.    Decided  by 
PflBEurs,  October  Term,  1869. 

The  plaintiff  in  error  having  been  sued  al  (kmat^m 
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Clayton  «i.  BoMey  &  Ferrer. 

ser  of  8  promissory  note,  filed  this  Bill  to  enjoin 
,  and  to  reform  the  contract  of  endorsement  as  writ- 
le  note,  80  as  to  make  it  correspond  with  the  agree- 
the  parties,  which  the  complainant  alleged  was,  that 
ot  to  be  held  liable  on  the  endorsement. 
ill  presents  these  facts  :  On  the  12th  day  of  March, 
3  James  P.  Olayton  made  and  delivered  his  prom- 
)te  for  9825,  payable  by  the  1st  day  of  January 
:,  to  John  B.  Clayton  or  bearer.  On  the  10th  day 
ry,  1857,  after  the  note  fell  due,  and  being  still 
[ohn  B.  Clayton,  the  payee,  negotiated  a  transfer 
)te  for  raine  to  Zadock  Bvtssey.  But  in  ordei;  to 
tie  thereto  to  the  tituisferree,  the  latter  insisted 
as  necessary,  according  to  Law,  that  the  payee 
iorse  it.  Clayton,  the  payee,  supposing  this  to  be 
agreed  to  endorse  it  for  this  purpose,  provided  he 
way  to  be  held  liable  on  his  endorsement.  This 
es  agreed  to  and  stated  the  agreement  in  presence 
?ss.     The  transfer  was  written  across  the  note  as 

sfer  the  within  note  to  Z.  Bussey,  this  10th  Jan- 

r 

]'  '*J.  B.  CLAYTON." 

ently,  Bussey  having  transferred  said  note  by  de- 
?ly,  to  Camillus  Ferrer,  the  latter  brought  guit  in 
ime  against  Clayton  on  said  endorsement,  and 
was  suspended  by  the  injunction  asked  for  in  this 

rrer,  the  Court  ordered  the  Bill  to  be  dismissed 
Equity, 
ecision  counsel  for  complainant  excepted. 

»iiRiLL,  for  plaintiff  in  error. 

Y  &  RsBDiNG,  contra. 

furt. — Stephens,  J.,  delivering  the  opinion. 

iving   taken  this  note  after  it  was  due,  holds  it 
leh    equitable  defense  springing  out  of  the  note 
61 


94d  SUPRIMI  OOUKt  OF  OBOBfilA. 

or  endoraem«iit  as  oonld  be  made  against  il  in  the  hank  of 
his  assignor.  We  hare  no  donbt  that  the  defenae  set  np  bj 
this  BiU  is  »good  against  that  assignor,  Bossey.  The  sab- 
stance  of  the  Bill  is,  that  the  endomer  mistook  the  1^1 
effect  of  the  form  of  endorsement  which  he  need.  He  stat» 
that  the  oomiraet  between  him  and  Bossey  was,  that  tkcre 
should  be  such  an  endorsement  as  would  only  transfer  the 
title,  and  not  bind  the  endorser,  and  that  in  endenrcniag  to 
carry  out  that  contract,  he  mistook  the  l^al  eflfeet  of  tlie 
words  he  used.  This  Court  has  frequently  held  that  mis- 
takes as  to  the  legal  effect  of  an  instrument  are  reliefable 
in  equity.  The  doctrine  is  fully  discussed  in  Lucas'  esse, 
not  yet  in  print,  but  decided  at  the  Atlanta  March  Tshd, 
1860.  s 
Judgment  rerersed. 


GAULDEK  v$.  SHEHEE. 

The  rale  of  duoages  for  a  falae  representatioD  ia,  that  there  most  be  a  Mic^ 
tioa  from  the  agreed  pricei  io  proportion  to  the  article*a  departora  ftoai  the 
repreaentation  made  of  it 

Assumpsit,  in  Decatur    Superior  Court.      Tried  brfoR 
Judge  Allbk,  at  May  Term,  1859. 

This  was  an  action  of  Assumpsit  brought  by  Sbdiee 
against  Gaulden  on  a  promissory  note  for  (^,500— said  oote 
being  part  of  the  agreed  price  or  purchase  money  of  a  set- 
tlement of  land  lying  on  the  Chattahoochee  Riyer,  sold  bj 
Shehee  to  Gaulden.  The  defense  was,  that  in  the  negods- 
tion  and  treaty  for  the  purchase  of  said  land,  the  plaistif 
misrepresented  the  quality  and  quantity  of  the  bottom  lsa<i, 
which  at  the  time  of  the  purchase  was  overflowed,  so  tkat 
defendant  could  not  surrey  er  examine  it. 
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This  o&se  WM  before  this  Gonrt  once  before,  ftnd  a.  new 
trial  awutled  therein. 

Upon  the  new  trial  ordered  bj  the  Sapreme  Court,  the 
case  being  called,  the  defendant  mored  for  a  continusnoe. 
The  Coort  refused  to  consider  the  motion  Dnless  the  defend- 
ant would  etate  that  the  application  for  continuance  was  for 
Providential  cause — the  case  having  been  already  twice  con- 
tinued by  the  defendant  on  the  appeal.  To  which  ruling 
counsel  for  defendant  excepted. 

Plaintiff  read  in  evidence  the  note  sued  on  and  closed. 
Defendant  read  in  evidence  the  depositions  of  several 
witnesses,  and  examined,  in  open  Court,  others  as  to  the 
representatioDS  made  by  plaintiff  at  the  time  of  the  trade 
of  the  quality  and  quantity  of  the  bottom  land,  and  as  to 
otiier  facts  which  he  conceived  material  to  his  defense ;  but 
as  no  point  is  made  upon  this  testimony,  it  is  unnecessary 
to  set  it  out  more  fully. 

The  plaintiff,  in  reply,  proposed  to  prove  by  two  witnesses 
Crawford  and  O'Neal,  that  the  land  was  worth  as  much 
at  the  time  as  the  defendant  agreed  to  give  for  it.  Defend- 
ant's counsel  objected  to  this  proof  aa  irrelevant  and  illegal. 
The  Court  overruled  the  objection  and  allowed  the  witueseea 
to  answer ;  and  to  this  ruling  counsel  for  defendant  ex- 
cepted. 

The  testimony  being  closed,  the  Court,  among  other 
thinesr  charged  the  Jury,  that  if  the  land  at  the  time  of  the 
parcnase  was  worth  as  much  as  the  defendant  agreed  to  give 
for  it,  then  he  was  not  entitled  to  any  deduction  from  the 
note,  although  they  might  believe  that ,  plaintiff  made  the 
false  representations  charged  and  proved — to  which  charge 
counsel  for  the  defendant  excepted. 

The  Jury  fonnd  for  the  plaintiff  the  full  amount  of  the 
note,  with  interest  and  coat.  Whereupon,  counsel  for  defend- 
ant moved  for  anew  trial  on  the  grounds  of  error  in  the  rulings 
and  charges  above  stated  and  excepted,  and  upon  the  further 
grounds: 

lat.  That  the  verdict  was  contrary  to  Law  and  evidence, 
and  against  the  weight  of  evidence. 

2d.  That  the  verdict  was  contrary  to  the  charge  of 
Court  in  this :  That  if  the  Jury  believed  from  the  evid 
that  the  note  sued  on  was  given  in  part  payment  for  a  [ 
tation  purchased  by  defendant  from  plaintiff,  which  consi 
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or  endoraemaiit  as  oovld  be  made  agai&st  il  m  ^ 
his  assignor.    We  kare  no  donbt  that  the  defcMB  i 
this  BiU  is  »good  against  that  aasiffnory  Bossej. 
stance  of  the  Bill  is,  that  the  endorser  mislook 
effect  of  the  form  of  endorsement  which  lie  need.  Ha 
that  the  wnitwi  between  him  and  Bnesej  wis, 
shonld  be  soeh  an  endorsement  as  would  only 
title,  and  not  bind  the  endorser,  and  that  in  me 
carry  out  that  contract,  he  mistook  the  legal  dbct 
words  he  nsed.    This  Court  has  fireqnentlj  heUtbl 
takes  as  to  the  legal  eflfect  of  an  instrument  are 
in  equity.     The  dootrine  is  fnllj  discussed  in  Lieu 
not  yet  in  print,  but  decided  at  the  Adanta  Miitk 
1860.       , 
Judgment  rcTersed. 


6AULDEN  «>#.  SHEHEE. 

The  rale  of  damages  for  a  false  reprssentatioa  is,  that  there  jna»t  bci>-^ 
tion  from  the  agreed  price,  in  proportion  to  the  article's  depsitore  M'-' 
representation  made  of  it. 

Assumpsit,  in  Decatur  Superior  Court.  Tried  bef^ 
Judge  Allbn,  at  May  Term,  1859. 

This  was  an  action  of  Assumpsit  brought  by  Sh^ 
against  Oanlden  on  a  promissory  note  for  $2,500--8ai<l  '^ 
being  part  of  the  agreed  price  or .  purchase  money  of  ft^' 
tlement  of  land  lying  on  the  Chattahoochee  Biver,  soU  < 
Shehee  to  Oaulden.  The  defense  was,  that  in  the  negoo* 
tion  and  treaty  for  the  purchase  of  said  land,  the  ^^^ 
misrepresented  the  quality  and  quantity  of  the  bottais  i<^ 
which  at  the  time  of  the  purchase  was  oyerflowed,  so  ui 
defendant  could  not  survey  er  examine  it. 
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^^***'*»  Ckinlden  vs.  Shekel. 

^^^(hUb  case  wm  before  thk  Ooart  once  before,  and  a  new 
iofllt  ki  awwrded  therein. 

rkifl^fpon  the  new  trial  ordered  bj  the  Sapreme  Coart,  the 
file  01^)  being  called,  the  defendant  moved  for  a  continuance. 
emmmrGonrt  refused  to  consider  the  motion  unless  the  defend* 
!uaii^&^  would  state  that  the  application  for  continuance  was  for 
leotiftvmdential  cause — the  case  having  been  already  twice  con- 
-m.aisUtd  by  the  defendant  on  the  appeal.  To  which  ruling 
fflistotfisinsel  for  defendant  excepted. 

kif^Plc^ii^tiff  read  in  evidence  the  note  sued  on  and  closed. 

f  u/asl^Defendant  read   in    evidence  the  depositions  of  several 

oiiV  krtnesses,  and  examined,  in  open  Court,  others  as  to  the 

jr^i^i:.presentations  made  by  plaintiff  at  the  time  of  the  trade 

'  the  quality  and  quantity  of  the  bottom  land,  and  as  to 

lier  facts  which  he  conceived  material  to  his  defense ;  but 

)  no  point  is  made  upon  this  testimony,  it  is  unnecessary 

>  set  it  out  more  fully. 

The  plaintiff,  in  reply,  proposed  to  prove  by  two  witnesses 
Jrawford  and   O'Neal,  that  the  land  was  worth  as  much 
it  the  time  as  the  defendant  agreed  to  give  for  it.     Defend- 
'int's  counsel  objected  to  this  proof  as  irrelevant  and  illegal. 
Ihe  Court  overruled  the  objection  and  allowed  the  witnesses 
to  answer ;  and  to  this  ruling  counsel  for  defendant  ex- 
cepted. 
The   testimony  being  closed,   the   Court,   among  other 
[[Ct;  things,  charged  the  Jury,  that  if  the  land  at  the  time  of  the 
purchase  was  worth  as  much  as  the  defendant  agreed  to  give 
~'^  for  it,  then  he  was  not  entitled  to  any  deduction  from  the 
^'    note,   although  they  might  believe  that. plaintiff  made  the 
false  representations  charged  and  proved — to  which  charge 
counsel  for  the  defendant  excepted. 

The  Jury  found  for  the  plaintiff  the  full  amount  of  the 
note,  with  interest  and  cost.     Whereupon,  counsel  for  defend- 
ant moved  for  anew  trial  on  the  grounds  of  error  in  the  rulings 
and  charges  above  stated  and  excepted,  and  upon  the  further 
^     grounds : 

1st.  That  the  verdict  was  contrary  to  Law  and  evidence, 
and  against  the  weight  of  evidence. 

2d.  That  the  verdict  was  contrary  to  the  charge  of  the 
Court  in  this :  That  if  the  Jury  believed  from  the  evidence 
that  the  note  sued  on  was  given  in  part  payment  for  a  plan- 
tation purchased  by  defendant  from  plaintiff,  which  consisted 
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or  endoreenMnt  m  oovld  be  made  agmast  it  in  the  hisds  of 
his  assignor.  We  have  no  donbt  that  the  defoiee  aei  i^  bj 
this  BiU  is  «good  against  that  assigncHr,  Bitasey.  The  sab- 
stance  of  the  Bill  is,  that  the  endorser  nustook  the  Icgsl 
effect  of  the  form  of  endorsement  which  he  need.  He  8tate» 
that  the  contract  between  him  and  BoBsey  was,  thai  there 
should  be  such  an  endorsement  as  would  only  traiiBfer  the 
title,  and  not  bind  the  endorser,  and  thAt  in  endearoriag  to 
carry  out  that  contract,  he  mistook  the  legal  effeet  of  tke 
words  he  used.  This  Court  has  frequently  held  that  mis- 
takes as  to  the  legal  effect  of  an  instrument  are  reliefable 
in  equity.  The  doetrine  is  fully  discussed  in  Lveas'  ease, 
not  yet  in  print,  but  decided  at  the  Atlanta  March  Term, 
1860.  s 
Judgment  rerersed. 


GAULDEN  v9.  SHEHEE. 

The  rule  of  damages  for  a  false  repreaentatioo  it,  that  there  maM  be  a  dedac- 
tioD  from  the  agreed  price,  in  proportion  to  the  article's  departure  fron  tk« 
representation  made  of  it. 

Assumpsit,  in  Decatur    Superior   Court.      Tried  bef<m 
Judge  Allbn,  at  May  Term,  1859. 

This  was  an  action  of  Assumpsit  brought  by  Shehee 
against  Gaulden  on  a  promissory  note  for  $2,500— said  note 
being  part  of  the  agreed  price  or .  purchase  money  of  a  set- 
tlement of  land  lying  on  the  Chattahoochee  River,  «>ki  bj 
Shehee  to  Gaulden.  The  defense  was,  that  in  the  negotis- 
tion  and  treaty  for  the  purchase  of  said  land,  the  pkintif 
misrepresented  the  quality  and  quantity  of  the  bottom  had, 
which  at  the  time  of  the  purchase  was  OTerflowed,  ao  tknt 
defendant  could  not  survey  or  examine  it. 
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0ftolden  vs,  8heh««. 


This  case  was  before  this  Court  once  before,  and  a  new 
trial  awarded  therein. 

Upon  the  new  trial  ordered  bj  the  Supreme  Court,  the 
case  being  called,  the  defendant  moved  for  a  continuance. 
The  Court  refused  to  consider  the  motion  unless  the  defend- 
ant would  state  that  the  application  for  continuance  was  for 
Providential  cause — the  case  having  been  already  twice  con- 
tinued  by  the  defendant  on  the  appeal.  To  which  ruling 
counsel  for  defendant  excepted. 

Plaintiff  read  in  evidence  the  note  sued  on  and  closed. 

Defendant  read  in  evidence  the  depositions  of  several 
witnesses,  and  examined,  in  open  Court,  others  as  to  the 
representations  made  by  plaintiff  at  the  time  of  the  trade 
of  the  quality  and  quantity  of  the  bottom  land,  and  as  to 
other  facts  which  he  conceived  material  to  his  defense ;  but 
as  no  point  is  made  upon  this  testimony,  it  is  unnecessary 
to  set  it  out  more  fully. 

The  plaintiff,  in  reply,  proposed  to  prove  by  two  witnesses 
Crawford  and  O'Neal,  that  the  land  was  worth  as  much 
at  the  time  as  the  defendant  agreed  to  give  for  it.  Defend- 
ant's counsel  objected  to  this  proof  as  irrelevant  and  illegal. 
The  Court  overruled  the  objection  and  allowed  the  witnesses 
to  answer;  and  to  this  ruling  counsel  for  defendant  ex- 
cepted. 

The  testimony  being  closed,  the  Court,  among  other 
thines,  charged  the  Jury,  that  if  the  land  at  the  time  of  the 
purchase  was  worth  as  much  as  the  defendant  agreed  to  give 
for  it,  then  he  was  not  entitled  to  any  deduction  from  the 
note,  although  they  might  believe  that. plaintiff  made  the 
false  representations  charged  and  proved — to  which  charge 
counsel  for  the  defendant  excepted. 

The  Jury  found  for  the  plaintiff  the  full  amount  of  the 
note,  with  interest  and  cost.  Whereupon,  counsel  for  defend- 
ant moved  for  anew  trial  on  the  grounds  of  error  in  the  rulings 
and  charges  above  stated  and  excepted,  and  upon  the  further 
grounds : 

1st.  That  the  verdict  was  contrary  to  Law  and  evidence, 
and  against  the  weight  of  evidence. 

2d.  That  the  verdict  was  contrary  to  the  charge  of  the 
Court  in  this :  That  if  the  Jury  believed  from  the  evidence 
that  the  note  sued  on  was  given  in  part  payment  for  a  plan- 
tation purchased  by  defendant  from  plaintiff,  which  consisted 


948  SUPRIMB  OOURt  OF  OE0B«IA. 

or  endorsement  m  oovM  be  made  against  it  in  the  kands  of 
his  assignor.  We  have  no  doubt  that  the  defense  set  np  by 
this  BiU  is  »good  against  that  assignor,  Bossey.  The  sab- 
stance  of  the  Bill  is,  that  the  endorser  mistook  the  legal 
effect  of  the  form  of  endorsement  which  he  used.  He  states 
that  the  oaniraet  between  him  and  Bossey  was,  that  thoe 
should  be  such  an  endorsement  as  would  only  transfer  the 
title,  and  not  bind  the  endorser,  and  that  in  ende»Toring  to 
carry  out  that  contract,  he  mistook  the  legal  effect  of  the 
words  he  used.  This  Court  has  frequently  held  that  mis- 
takes as  to  the  legal  effect  of  an  instrument  are  relierable 
in  equity.  The  doetrine  is  fully  discussed  in  Lucas'  case, 
not  yet  in  print,  but  decided  at  the  Atlanta  March  Term, 
1860.  X 
Judgment  rerersed. 


OAULDEN  V9.  SHEHEE. 

The  rale  of  damages  for  a  false  representation  is,  that  there  jna»t  be 
tioQ  from  th«  agreed  price,  in  proportion  to  the  article's  depaitnre  fio^  tbe 
representation  made  of  it. 

Assumpsit,  in  Decatur    Superior  Court.     Triec 
Judge  Allbn,  at  May  Term,  1859. 

This  was  an  action  of  Assumpsit  brought  by 
against  Oaulden  on  a  promissory  note  for  |^,500 — siud 
being  part  of  the  agreed  price  or .  purchase  money  of  a 
tlement  of  land  lying  on  the  Chattahoochee  BiT^*,  soU  by 
Shehee  to  Gaulden.     The  defense  was,  that  in  the   ~ 
tion  and  treaty  for  the  purchase  of  said  land,  the 
misrepresented  the  quality  and  quantity  of  the  bottoi 
which  at  the  time  of  the  purchase  was  orerflowed, 
defendant  could  not  survey  or  examine  it. 
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0«ald«n  v»,  Shefav«. 

case  was  before  this  Court  once  before,  and  a  new 
lurded  therein. 

the  new  trial  ordered  bj  the  Sapreme  Court,  the 
ing  called,  the  defendant  moved  for  a  continuance. 
irt  refused  to  consider  the  motion  unlesa  the  defend- 
Id  state  that  the  application  for  continuance  was  for 
itial  cause — the  case  having  been  already  twice  con- 
yj  the  defendant  on  the  appeal.  To  which  ruling 
for  defendant  excepted. 

iff  read  in  evidence  the  note  sued  on  and  closed, 
dant  read  in  evidence  the  depositions  of  several 
S  and  examined,  in  open  Court,  others  as  to  the 
tations  made  by  plaintiff  at  the  time  of  the  trade 
uality  and  quantity  of  the  bottom  land,  and  as  to 
ts  which  he  conceived  material  to  his  defense ;  but 
int  is  made  upon  this  testimony,  it  is  unnecessary 
)ut  more  fully. 
aintifF,  in  reply,  proposed  to  prove  by  two  witnesses 

and  O'Neal,  that  the  land  was  worth  as  much 
le  as  the  defendant  agreed  to  give  for  it.  Defend- 
isel  objected  to  this  proof  as  irrelevant  and  illegal. 
t  overruled  the  objection  and  allowed  the  witnesses 
* ;  and  to  this  ruling  counsel  for  defendant  ex- 

stimony  being  closed,  the  Court,  among  other 
arged  the  Jury,  that  if  the  land  at  the  time  of  the 
vas  worth  as  much  as  the  defendant  agreed  to  give 
n  he  was  not  entitled  to  any  deduction  from  the 
ongh  they  might  believe  that. plaintiff  made  the 
3sentations  charged  and  proved — to  which  charge 
*  the  defendant  excepted. 

-J  found  for  the  plaintiff  the  full  amount  of  the 
interest  and  cost.  Whereupon,  counsel  for  defend- 
for  a  new  trial  on  the  grounds  of  error  in  the  rulings 
3  above  stated  and  excepted,  and  upon  the  further 

t  the  verdict  was  contrary  to  Law  and  evidence, 
;  the  weight  of  evidence. 

it  the  verdict  was  contrary  to  the  charge  of  the 
lis  :  That  if  the  Jury  believed  from  the  evidence 
te  sued  on  was  given  in  part  payment  for  a  plan- 
lased  by  defendant  from  plaintiff,  which  consisted 
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Gaulden  i».  Sbehee. 

in  part  of  river  bottom  land,  which  was  the  principal  in- 
ducement to  the  purchase,  and  that  at  the  time  of  aaid  pur- 
chase the  bottom  land  was  covered  with  water,  so  that  the 
defendant  could  not  inspect  or  measure  it,  and  plaintiff  made 
representations  as  to  its  quality  or  quantity  which  were  false, 
and  upon  which  representations  defendant  relied,  and  there 
was  in  fact  a  less  quantity  of  bottom  land  than  was  repre- 
sented, or  of  inferior  quality  or  of  less  value  than  repr^ented 
th^n  defendant  was  entitled  to  a  deduction  on  the  note. 

The  Court,  after  argument,  refused  the  motion  for  a  new 
trial,  and  counsel  for  defendant  excepted. 

G.  R.  HuNTEB  &  J.  E.  Bower,  for  plaintiff  in  error. 

McInttre  &  Young,  contra. 


By  the  Court — Stephens,  J.,  delivering  the  opinion. 
« 

The  contract  of  parties,  and  not  the  opinion  of  witnesses, 
is  the  standard  of  value  for  the  article  sold  and  bought,  ta- 
king the  article  to  be  of  the  quality  and  quantity,  or  more 
generally,  of  the  description  given  to  it  by  the  vendor.     The 
agreed  price  is  the  price  for  the  article  (u  descrtbedj  and 
there  must  be  a  deduction  from  that  price  whenever  two  * 
things  occur :  when  the  article  was  really  below  the  descrip- 
tion, and  the  description  was  given  by  the  vendor  withett 
an  honest  belief  in  its  truth.     The  deduction  in  price  nmst 
be  in  proportion  to  the  departure  from  the  description.    IT 
the  deficiency  in  the  article  detracts  from  its  value  one-hsif 
or  one-tenth,  one-half  or  one-tenth  must  be  deducted  frona. 
the  agreed  price.     For  the  reasoning  in  support  of  this  ml^ 
of  damages,  I  refer  to  the  case  of  ffook  V9.  JDuwn  ^  jST^mK^ 
decided  at  Savannah  during  the  present  riding.     This 
disposes  of  both  charge  and  evidence,  and  it  is 
to  consider  the  other  points  presented  by  the  record. 

Judgment  reversed. 
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Mattian  m.  Jones  de  Brooks. 


MUSTIAN  v$.  JONBS  k  BROOKS. 

lic'b  alleges  that  a  lot  ot  land,  of  which  the  complainant  was  the 
'ner,  was  told  through  mtsappreheasion  by  the  Sheriff,  the  com* 
:  ofieriog  to  repair  all  the  oonsequcmies  of  the  mistake  to  the  por* 
and  which  alleges  that  the  Sheriff,  at  the  instance  of  the  purchaser, 
to  lurn  the  complainant  out  of  possession,  is  a  good  Bill,  and  ought 
:ained  for  the  equitable  relief  of  injunction  and  cancellation. 

quitj,  in  Muscogee  County.  Decision  by  Judge 
L,  St  Chambers,  20th  January,  1860. 

L.  Mttstian  filed  his  Bill  in  Muscogee  Superior 
lleging  that,  he  being  the  owner,  and  in  possession 
umber  93  in  the  city  of  Columbus,  sold  the  same 
irael  F.  Brown  for  seventeen  hundred  and  twenty* 
irs,  taking  Brown's  note  for  the  purchase  money, 
ng  him  a  bond  to  make  titles  to  the  land  when  said 

money  should  be  paid ;  that  Brown  entirely  fail- 
ay  the  note  or  any  part  of  it,  the  complainant 
luit  on  the  same  in  said  Superior  Court,  and  at  the 
m,  1859,  recovered  a  judgment  against  said  Brown 
ote  for  seventeen  hundred  and  twenty-five  dollars 

and  one  hundred  and  seventy-one  dollars  and  six 
i^rest  to  the  date  of  judgment,  with  cost  of  suit ; 
r  the  rendition  of  said  judgment.  Brown  becoming 
that  he  could  not  pay  for  the  lot,  proposed  to 
e  trade,  which  proposition  complainant  accepted, 
>ntract  was  rescinded,  and  complainant's  bond  for 
n  up  to  him,  and  the  judgment  satisfied  as  to  all 
sts.  Complainant  rescinded  the  contract  because 
ined  that  Brown  was  insolvent ;  that  shortly  after 
llation  of  the  trade,  in  the  month  of  October, 
iplainant  took  possession  of  said  lot  of  land,  ac- 
s  and  in  pursuance  of,  the  terms  upon  which  said 
as  rescinded,  and  has  held  possession  of  the  same 

;  that  about  the  first  of  October,  1859,  Francis 
;,  then  Sheriff  of  said  county,  levied  the  fi.  fa.  is- 

thejadgment  aforesaid,  on  said  lot  as  the  prop- 
id  Brown,  and  advertised  the  same  to  be  sold  at 

le  on  the  first  Tuesday  in  November,  1859 ;  tEat 
y  of  sale,  complainant,  by  his  attorney,  enquired 
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Mastian  w.  Jones  6c  Brooks. 

of  John  Ligon,  who  was  then  acting  as  Depntj  Sheriff,  (the 
principal  Sheriff  being  confined  at  home  by  sickness)  if  the 
said  lot  80  levied  on  and  advertised  as  aforesaid  would  be 
sold,  and  was  informed  bj  the  said  Ligon  that  the  property 
would  not  be  sold  in  consequence  of  the  illness  of  the  said 
Brooks,  the  principal  Sheriff;  that  the  enqniry  was  made 
for  the  sole  purpose  of  giving  the  Sheriff  instmctions  not 
to  sell  said  land  under  said  fi.  fa.,  because  the  contract  be- 
tween Brown  and  complainant  had  been  rescinded,  and  the 
fi.  fa.  satisfied  as  aforesaid,  and  that  complainant  had  pos- 
session of  said  land ;  that  one  G.  J.  Lloyd,  who  had  been 
recently  temporarily  sworn  as  Deputy  Sheriff,  and  of  whose 
qualification  as  such  Deputy  Sheriff  complainant  at  the  time 
of  .sale  was  wholly  ignorant,  put  up  and  exposed  said  lot  to 
sale  in  the  absence  of  said  Brooks,  and  Ligon  and  com- 
plainant, and  in  the  absence  of  the  fi.  fa.,  aim  without  any 
evidence  of  the  existc^nce  of  the  same  except  the  newspaper 
advertisement  of  the  sale ;  that  complainant  knowing  taat 
the  fi.  fa.  was  settled,  and  being  informed  as  aforesaia  that 
the  lot  would  not  be  sold  on  that  day,  did  not  attend  the 
sale,  and  did  not  file  in  the  Clerk's  office  any  deed  to  said 
Brown  for  the  lot,  and  said  lot  was  therefore  sold  and  bid 
off  by  R.  J.  Moses,  Esq.,  for  the  nominal  price  or  sum  of 
one  hundred  dollars,  said  Moses,  as  complainant  is  informed 
and  believes,  announcing  at  the  time  of  sale  and  before  anj 
bid  was  made  for  the  land,  that  he  either  had  a  mortgage  on 
said  land  or  represented  a  mortgage  claim  on  the  same,  and 
being  the  only  bidder,  and  making  but  one  bid,  bought  said 
land  for  the  price  aforesaid  of  one  hundred  dollars,  wbesk 
the  same  was  then  worth  two  thousand  dollars;  that  m^ 
mortgage  was  exhibited,  and  if  any  existed,  oomplainaaft 
had  no  knowledge  of  the  same  whatever,  and  th»t  the  land 
sold  for  the  nominal  sum  aforesaid  in  conseqnenoe  of 
representations  of  said  Moses,  that  there  was  a  m< 
lien  or  incumbrance  on  the  land ;  that,  as  complaiiiaat  is 
formed,  the  said  R.  J.  Moses  has  transferred  his  bid 
said  to  Seaborn  Jones,  and  that  the  said  Sherif,  Brooks^ 
executed  a  Sheriffs  deed,  conveying  to  the  said  Joimb  mM 
the  interest  of  Brown  in  said  land,  which  intercat 


ant  avers  was  nothing,  as  said  Brown  never  kad  any  titl 
the  land,  and  had  never  paid  a  dollar  of  the  pnrrhMti 
ney ;  that  in  the  face  of  all  the  facts  aforesaid,  tiie 
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)  preaaiDg  the  said  Brooks  to  pot  him  in  possession 
land,  which  the  Sheriff  h«i  notified  oomplainant  he 
and  which  he  will  do  unless  enjoined  by  a  Court  of 

)ray6r  of  the  Bill  is,  that  the  said  Seaborn  Jones 

1.  Brooks  may  answer  ^e  charges  of  the  BiU^  and 

pretended  Sheriff's  sale  may  be  set  aside,  and  the 

deed  made  by  Brooks  to  Jones  under  the  transfer 
Id  of  Moses  may  be  delivered  and  cancelled ;  and 
al  relief. 

>mplainant  offers  in  his  bill  to  refund  the  hundred 
id  by  Moses  for  the  premises,  Jcc. 
lants  answered  the  Bill  and  moved  that  the  injunc- 
ssolvedy  on  the  grounds,  that  the  equity  of  the  Bill 

sworn  off  by  the  answer,  and  that  there  was  no 
said  Bill. 

)urt,  after  argument,  ordered  the  injunction  to  be 
on  the  ground,  that  compkinant  h»d  ap  adeqpate 
Law  remedy. 
)h  decision  counsel  for  plaintiff  excepted. 

S  Williams,  Johnston  k  Sloan,  for  plaintiff  in 


:  JoNSS,  contra. 

7<9tfr<.--**STJBPHBKS,  J.,  delivering  the  opinion. 

• 
ge  below  dissolved  the  injunction  upon  the  ground, 
^mplainant  had  an  adequate  Common  Law  reme* 
Id  not  think  so*  The  case  made  by  the  Bill  is, 
ind  was  sold  through  a  misapprehension,  all  the 
68  of  which  to  the  defendant  the  complainant 
)air  ;  and  further,  that  the  sale  conveyed  no  title 
r  none  in  the  defendant  in  fi.  fa.,  and  so  the  pur- 
ired  only  nmh  title  as  would  enable  him  to  annoy 
inaAty  who  is  the  true  owner,  without  enabling 
over  the  land — just  such  a  title  as  ought  to  be 
by  oaaeoUation  and  iinunction,  remecues  which 
[Bhed  only  in  a  Gonrt  of  Equity. 

;  reversed. 
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RBKBW  v$.  BUTLBR. 

A.  coaveys  land  to  B.,  hit  brotfaer-tn-law,  in  trnst  for  the  separate  «ae  of  hto 
wife  and  cfalklreo.  B.  and  kia  family  move  off;  leaWnf  A.  to  mmmmge  the 
properly,  who>  inalead  of  ranting  it  out,  enltivatea  it  kimaeil^  a^oMiaiuif  to 
the  eettmi  fw«  trust  attDually  for  the  rant^  The  land  ia  sold  umdmr  a  aaall 
fi  fa.  agaioal  B.  for  a  s«m  less  than  one  year's  vaiae,  and  bid  ofl*  to  A.  te 
whom  the  title  is  made :  Skldf  That  occupying  the  fiduciary  relation  which 
he  did,  and  having  full  knowledge  of  the  title,  he  cannot  bold  the  land,  but 
will  be  compelled  to  re-convey  to  the  cestui  pi4  trusty  upon  being  refunded 
the  purchase  money  paid  at  Sherifl^s  sale,  and  paid  his  comgiisaioas  for  the 
management  of  the  property. 

In  Equity,  from  Sumter  Superior  Court.  Tried  before 
Judge  Allbk,  April  Adjourned  Term,  1859. 

James  Butler,  as  trustee  for  his  wife,  Mary  Batlar,  £led 
bis  Bill  in  Equity  against  l^motby  Renew,  fordiccofery  and 
account. 

He  alleges,  tbat  in  tbe  year  1886,  he  and  his  wife  befaig 
in  possession  of  a  certain  parcel  of  land  in  said  county,  tbe 
defendant,  Renew,  the  brother  of  said  Mary  Butler,  execur 
ted  to  him  in  trust  for  his  wife  during  her  life,  remainder  to 
her  children  at  her  death,  a  deed  of  gift  for  tbe  said  panod 
of  land,  and  which  was  duly  recorded ;  that  although  tke 
deed  was  in  form  a  gift,  yet  the  said  Renew  receired  tnmm 
complainant  a  full  yaluable  consideration  therefor. 

It  is  further  alleged,  that  the  said  complainant  and  wife 
being  about  to  remove  to  Bak^  County,  deposited  said  d«ed 
of  ffift  with  said  Renew,  and  put  him  in  poeseaaion  of 
land  as  their  agent  to  take  care  of,  rent  out,  &c.,  fat 
that  there  were  some  thirty  acres  of  the  laad  tiiMi  m  %  liig^ 
state  of  cultivation ;  there  were  good  improTementi  mt  ne 
place,  and  the  whole  were  worth  fSOO. 

The  Bill  charges,  that  said  Renew  fuled  to  aeotmu 
the  rents,  issues  and  profits  hereof,  and  denies  tide  im 
plainant,  and  prays  for  a  disooyery  and  aeconnt 
his  actings  and  dmgs  in  tbe  prsmiseB. 

The  answer  of  defendant  admitted  the  fteto  stated  k 
Bill  in  relation  to  the  deed  of  gift,  and  Ae  nMmng  Off 
plainants  to  Baker  County ;  also,  that  defendant  hmA 
requested  to  rent  out  the  land  for  complainants, 
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(lone  80  and  accounted  to  said  Butler  for  said  rent. 

ies  that  he  was  appointed  as  complainant's  agent  to 

ter  the  said  land  ;  admits  the  premises  to  have  been 

)me  three  or  four  hundred  dollars. 

further  stated,  that  in  1843,  the  premises  were  lev- 

)y  virtue  of  a  fi.  fa.  against  James  Butler,  when  the 

icd  to  get  him,  defendant,  to  claim  the  same  as  his 

pertv,  wnich  defendant  refused  to  do — the  same  be- 

ict  the  property  of  said  James  Butler,  he  having 

it  with  his  own  means ;  that  afterwards  the  land 

bj^  the  Sheriff  at  public  sale  and  was  bid  off  by 

Mims,  to  whom  the  Sheriff  executed  a  deed  there- 

that  he,  defendant,  afterwards,  in  the  same  year, 

*aith  purchased  the  same  from  said  Mims,  receiving 

hcrefor,  under  which  he  has  claimed  the  land  ever 

lis  own  right ;  that  said  James  Butler  had   notice 

nade  no  objection,  and  ceased  thereafter  to  claim 

e  rent.     Defendant  did  say,  on  several  occasions, 

ad  purchased  the  land  with  the  view  of  letting  Mrs. 

ho  was  his  sister,  have  it  back,  as  an  act  of  broth- 

ness  and  favor,  and  would  have  done  so  if  applica^ 

t  had  been  made  in  a  reasonable  time. 

trial,  the  complainant  made  proof  of  the  value  of 

and  improvements,  which  corresponded  with  the 

s  in  the  Bill ;  also,  that  the  cleared  part  of  the 

ig  in  1843  some  fifteen  or  twenty  acres,  was  worth 

!5  per  acre. 

inant  here  rested  his  case — the  deed  of  gift  having 
iously  put  in  evidence. 

fendant  then  read  in  evidence  the  deed  from  the 

William  Mims,  dated  4th  day  of  ^April,  1843,  du- 

.'d  ;  also,  the  deed  from  Mims  to  defendant,  Ren- 

3l8t  day  of  October,  1848,  recorded  in  1884. 

int  then  introduced  Oreen  M.  Wheeler,  who  testi- 

t  he  levied  on  and  sold  said  land  to  William  Mims, 

as  stated  in  the  answer  of  defendant ;  that  Mims 

land  at  $25,  and  not  $75,  as  erroneously  stated 

I  to  Mims  ;  Uiat  at  the  time  he  executed  said  deed 

Vlims  say,  he,  Mims,  could  make  a  speculation  off 

but  wonld  not,  as  he  had  promised  defendant, 

let  him  have  the  place,  or  that  he  would  buy  it 

efendant  was  not  then  present ;  Mims  also  told 
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witness  at  th«  sale,  he  had  bid  off  the  property  for  iehni- 
ant,  which  was  after  the  sale. 

Defendant  also  introduced  William  Thomas,  who  testified: 
That  complainant  and  wife  came  to  defendant's  house  ifter 
their  removal,  and  received  the  rent  of  the  premises ;  that 
complainants  never  came  or  applied  for  the  rent  of  said 
land  after  said  Sheriff  sale,  that  he  knew  of;  oomplaiaaiits 
moved  from  Baker  County  out  of  the  State  in  185&-6  or  7, 
not  certain  when  ;  that  James  Butler  came  regularlj  eyery 
year  till  Christmas,  1843,  and  received  the  rents,  but  did 
not  come  after  that  year ;  did  not  know  of  Renew  giving 
any  notice  to  Butler  and  wife  of  his  claiming  the  property 
after  the  sale. 

The  Jury  found  for  complainants  the  premises  in  dispute 
and  $200  mesne  profits. 

Thereupon,  the  defendant  moved  for  a  new  trial  on  a  num- 
ber of  grounds.  The  Court  overruled  the  motion^  and  coun- 
sel for  defendant  excepted. 

The  only  ground  considered  by  this  Court  was  the  one,  that 
the  verdict  was  contrary  to  Law  and  evidence — ^the  other 
grounds  not  being  properly  certified. 

A.  R.  B&owN,  Wabrbn  &  Wabren,  for  the  plaintiff  in 
error. 

McCay  k  Hawkins,  contra. 


By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

* 

In  18S6,  Timothy  Renew  executed  to  James  Butler,  as 
trustee  for  his  wife,  Mary  Butler,  the  sister  of  Renew,  and 
her  children,  a  deed  to  a  tract  of  land  in  Sumter  Coontj. 

Sometime  thereafter,  Butler  and  wife  removed  to  Baker 
County,  and  Renew  acted  as  agent  in  the  management  of 
the  land.  Instead  of  renting  it  out,  he  cultivated  it  himselt 
accounting  to  them  annually  for  the  rent.  In  1843,  the 
land  was  sold  under  a  small  fi.  fa.  against  Bntler — the  date 
of  the  judgment  is  not  shown — ^the  probability  is,  that  it 
was  younger  than  the  deed  of  trust-^how  much  joonger 
does  not  appear.  One  Mims  bought  in  the  land  for  Renew, 
took  a  Sheriff's  deed,  and  gave  a  quit-claim  deed  to  Beaev^ 
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Bill  is  filed  bj  Batler  and  wife  againBt  Renew,  offer* 
fund  the  money  paid  by  him^  and.  praying  for  a  de- 
the  land  and  an  account  for  the  rents. 
arj  rendered  a  decree  in  conformity  with  the  prayer 
till,  deducting  from  the  rents  the  purchase  money, 
commissions  due  Renew  as  trustee  for  his  manage- 
the  property.  A  motion  was  made  for  a  new  trial 
sed  by  the  Court,  and  it  is  to  reverse  this  decision 
writ  of  error  is  brought. 

nsisted  by  Renew  in  his  answer,  that  Butler  and 
w  that  the  land  was  levied  on,  and  that  failing  to 
steps  to  prevent  the  sale,  he,  as  purchaser,  should 
;ted ;  especially  after  the  lapse  of  time  which  has 
in  this  case. 

might  be  between  a  stranger  and  the  complainants, 

ess  to  enquire.     Mr.  Renew  does  not  occupy  that 

The  mere  fact  of  his  buying  the  land  through 

taking  a  deed  from  Mims  is  not  such  a  repudia- 

e  trust  as  will  entitle  him  to  the  benefit  of  the  de- 

ilting  from  the  lapse  of  time.     Besides,  he  bought 

mowledge  of  the  nature  of  the  estate,  and  instead 

g,  as  he  says  he  did,  that  the  property  was  liable 

)ts  of  Butler,  he  knew  that  the  contrary  was  true. 

the  deed  which  he  himself  executed,  the  land  was 

:o  Butler  to  hold  as  the  separate  estate  of  his  wife 

en,  and  was  not  chargeable  with  Butler's  debts. 

own  deed,  thus  passed  the  title,  and  occupying 

ry  relation  which  he  did  to  his  sister  and  her  chil- 

•uld  be  most  inequitable  to  allow  him  to  benefit 

chase. 

ot  feel  called  upon,  then,  to  reverse  the  judgment 
uit  Judge,  which  is  in  accordance  with  justice  and 
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BLACK  v«.  LEWIS  et  al 

Whatever  errors  may  have  beeo  comniitted,  a  new  trial  will  not  b«  grtDtcii 
when  a  difierent  verdict,  if  rendered,  would  not  be  allowed  to  stand. 

Claim,  from  Dougherty  County.  Tried  before  Judge  Al- 
len, at  December  Term,  1869,  Dougherty  Superior  Court. 

A  fi.  fa.  in  favor  of  William  A.  Lewis  against  Abrahsm 
A.  Danforth  was  levied  on  two  negroes  named  Titus  and 
Biddy.  Danforth,  as  aeent  for  Robert  G.  Black,  trustee  of 
Danu)rth's  wife,  claimed  that  the  property  belonged  to  Mrs. 
Danforth — the  claim  beins  made  April  28th,  185o. 

The  case  was  tried  on  the  appeal  at  the  Term  of  the  Court 
above  mentioned,  and  the  Jury  rendered  a  verdict  subject- 
ing the  property,  and  found  ten  per  cent,  damages  agaiast 
the  claimant  for  putting  in  the  claim. 

The  evidence  introduced  on  the  trial  is  as  follows : 

The  plaintiff,  after  offering  his  fi.  fa.  with  tlie  lery  there- 
on, proved,  that  the  defendant  in  fi.  fa.,  Danforth,  was  in 
possession  of  the  negroes  both  before  and  after  the  judg- 
ment of  plaintiff  was  obtained  and  that  said  Danforth  hia 
been  in  possession  from  the  time  he  came  to  Albany  until 
the  levy  was  made. 

The  claimant  introduced  and  read  in  evidence  a  Bill  of 
Sale  from  said  Danforth  to  Henry  H.  Brown,  dated  August 
28th,  1857,  and  conveying  the  negroes  levied  on  to  said 
Brown — ^the  consideration  stated  being  $1,800.     Claiinant 
then  read  the  testimony  of  John  Y.  Price,  whose  statemeftt 
was  as  follows  :  He  haa  held  various  notes  or  drafts  on  A 
A.  Danforth,  as  acceptor  of  the  drafts  and  owner   of  the 
notes.    They  were  paid  at  various  times  by  Danforth  him- 
self, and  one  draft  for  $418  was  paid  by  "orown  &  Canni- 
chael,  and  he  thinks  another  was  paid  by  Henry  TL  Brown. 
but  does  not  recollect  the  amount  nor  the  time  when  paid. 

The  testimony  of  Thos.  H.  Brown,  taken  by  oommiaBioo. 
was  then  read  by  claimant.  Brown  stated:  That  he  had 
before  seen  certain  notes  annexed  to  tilie  interrogatories  in 
the  possession  of  Henry  H.  Brown;  he  saw  the  note  for 
$1,005  about  the  1st  of  November,  1856 ;  does  not  recol- 
lect the  exact  time  when  he  saw  the  note  for  $1,256*  hat 
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it  was  in  the  latter  part  of  1856,  or  early  in  1857. 
her  stated,  thrt  the  note  for  $1,005  was  given  by  A. 
forth  for  money  advanced  to  him  by  H.  H.  Brown, 
t  the  note  for  $1,256  was  given  to  H.  H.  Brown  for 
eld  by  John  V.  Price,  made  by  Danforth,  and  pay- 
l.  A.  Scott,  and  which  Price  had  shaved  to  Brown  ; 
3  witness  says,  were  the  statements  of  H.  H.  Brown 
:ime  he  shaved  the  notes  to  witness.  This  witness 
ed,  that  he  had  seen  another  note  for  about  $1,800 
Danforth,  in  the  hands  of  H.  H.  Brown,  bat  did  not 
r  the  date  of  the  note  nor  when  it  fell  due ;  was 
ent  at  the  execution  of  either  of  tbe  notes  men- 

itness  testifies,  on  cross-examination :  That  Dan- 
i  a  house  and  lot  in  Albany  to  H.  H.  Brown,  and 
old  it  to  F.  K.  Wright;  Danforth  received  from 
house  and  lot  in  Americus,  and  a  note  on  said 
)r  $2,500. 

nts  then  read  two  notes  made  by  Danforth,  one  for 
ated  Oct.  26th,  1856,  and  payable  on  the  25th  of. 
-  thereafter  to  H.  H.  Brown  or  order,  and  the  oth- 
256,  dated  March  26th,  1856,  and  payable  to  said 
e  day  after  its  date. 

ecution  of  the  notes  by  Danforth  was  admitted  by 
ind  it  was  also  admitted  that  H.  H.  Brown  was 
?  firm  of  Brown  &  Carmichael,  and  that  Danforth's 
laughter  of  said  Brown. 

f  then  offered  John  M.  Kendall,  who  proved,  that 
built  the  house  in  Albany  now  occupied  by  F.  K. 
Plaintiff  then  proved  by  Wright  that  he  paid  for 
erty  $£2,500  ana  a  houses  in  Americus  estimated  in 
\t  ^2,000 ;  that  he  took  a  deed  from  H.  H.  Brown 
>perty-,  and  that  Danforth  resided  on  the  premises 
e  of  the  sale,  and  continued  to  reside  there  until 
t,  moved  in. 

diet   having  been  for  the  plaintiff,  as  stated,  the 
koved  for  a  new  trial  on  the  following  grounds : 
;ause  the  verdict  is  contrary  to  the  evidence, 
ause  the  verdict  is  contrary  to  the  Law. 
Fiuse   the  Court  erred  in  refusing  to  charge,  as  re- 
lat   the  antecedent  debt  of  Danforth  to  Brown 
;he  continued  possession  of  Danforth. 
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4th.  Because  the  Court  omitted  to  charge,  that  said  ante- 
cedent debt  was  a  circumstance  the  Jury  could  take  into  con- 
sideration to  explain  the  subsequent  possession,  although  not 
specially  requested  so  to  do. 

The  Court  refused  to  grant  a  new  trial,  and  couasel  for 
the  olaimant  now  assign  that  judgment  of  the  Court  ss 
error. 

Immediatelj  after  the  trial  of  the  above  stated  casein 
the  Court  below,  several  cases  were  reached  on. the  Docket 
where  fi.  fas.  in  favor  of  different  plaintiffs  against  the  same 
defendant  had  been  levied  on  the  same  property  invoWed  in 
the  trial,  to-wit :  the  two  negroes  Titus  and  Biddy,  and  a 
claim  interposed  by  the  same  claimant. 

When  these  cases  were  called,  claimant  moved  to  oontisoe 
them  for  the  Term,  on  the  ground,  that  the  Jnry  in  at- 
tendance on  the  Court  had  already  passed  on  the  issues  in- 
volved. 

The  Court  refused  to  continue,  bat  postponed  the  cased 
until  the  week  following,  when  a  new  Jnry  was  to  be  empan- 
elled. 

When  thevcases  were  again  called,  a  different  Jnry  being 
in  attendance,  counsel  for  claimant  moved  to  continiie  then, 
stating  in  his  place  as  a  ground  therefor,  that  he  believed  he 
conid,  at  the  next  Term  of  the  Court,  procure  evidence  to 
explain  fully  the  subsequent  possession  of  Danfbrth,  so  as 
to  come  up  to  the  ruling  of  the  Court  on  that  snbject. 

The  Court  refused  to  continue  the  case,  and  claiaiant*» 
counsel  assign  as  error  the  postponement  of  the  cases  bj 
the  Court  from  the  first  to  Uie  second  week,  and  the  then 
refusal  of  the  Court  to  allow  a  continuance  on  the  ahowiig 
miide. 

The  verdicts  in  all  these  oases  were  against  the  elainaat, 
and  he  was  allowed,  by  consent,  to  embrace  all  the  caaes  in 
one  bill  of  exceptions. 

Clark  ft  Lippitt,  for  plaintiff  in  error. 

Yason  &  Davis,  Strozier  &  Smith,  Hikes  &  Hobbs  and 
Irwin  &  Butlbr,  for  defendants  in  error. 
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i^  (7(mrt. — SriPHBKSy  J.,  deliveriag  the  opinion, 

useless  to  consider  the  errors  assigned  in  this  case^ 

rever  many  there  may  be,  with  all  of  them  corrected, 

tit  of  a  new  trial  could  not  be  different  from  the  pre- 

rdict.    A  verdict  for  the  claimant  in  this  case  could 

id  if  rendered,  and  it  would  be  trifling  with  justice 

;  a  new  trial  in  order  to  afford  an  opportunity  of  ren- 

i  verdict  which  could  not  stand  when  rendered.     The 

in  execution  made  a  clear  prima  facie  case  by  show- 

fi.  fa.  and  possession  in  defendant,  while  the  claim- 

ffed  not  one  particle  of  evidence  of  title  in  himself. 

he  made  no  attempt  to  show  title  in  himself,  but 

all  his  efforts  to  showing  title  in  another  person — 

The  true  issue  in  a  claim  case  is,  whether  or  not 

lant  has  such  an  interest  in  the  property  as  entitles 

irevent  the  sale  of  it,  and  he  is  not  allowed  to  show 

third  person.     Such  proof  is  irrelevant. 

ent  affirmed. 

/ 


DOE  va.  ROE. 

aiing  leave  to  leU  the  land  of  a  testatorj  granted  by  the  Court  of 
poa  the  application  of  the  administrator  with  the  Will  annexed, 
hether  passed  on  legal  reason  or  without  reason ;  and  a  sale  un« 
i9  the  title  of  the  testator. 

>nt,  frovi  Dougherty  county.  Tried  before  Judge 
me  Term,  1859. 

*s  of  John  Bikes,  deceased,  being  legatees  under 
wrought  their  action  of  ejectment  against  the  de- 
error,  to  recover  a  certain  lot  of  land. 
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On  the  trial,  it  appeared  in  evidence,  that  John  Sikes, 
when  in  life,  had  devised  all  his  real  and  personal  property 
(except  certain  negroes)  to  his  wife,  Winnej  D.  A.  Sikes, 
which  he  desired  should  be  kept  together  and  managed  bv 
her  as  her  jndgment  might  dictate  ;  and  that  she  shotild  di- 
vide the  same  equally  between  herself  and  the  children,  to 
be  given  off  to  the  latter  as  they  should  come  of  age  or 
marry.  She  was  appointed  sole  executrix.  Mrs.  Sikes  died 
after  the  probate  of  the  Will ;  and  thereafter  Benjamin  IL 
GrifiSn,  having  been  appointed  administrator  de  bcnu  non 
with  the  Will  annexed,  applied  for,  and  obtained  leave  to 
sell  all  the  real  estate  of  said  John  Sikes,  deceased — ^no 
special  reason  being  assigned  therefor.  When  the  order 
granting  this  leave  to  sell  was  offered  in  evidence  by  defend- 
ant, counsel  for  plaintiff  objected  thereto,  on  the  ground  that 
it  was  not  properly  granted. 

The  Court  overruled  the  objection,  and  plaintiff  excepted. 

Objection  was  made,  also,  to  the  order  granting  letters  of 
administration  to  said  Griffin,  on  the  ground  of  irrelevancj, 
which  was  also  overruled. 

Griffin,  as  administrator,  afterwards  duly  sold  the  premi- 
ses in  dispute,  in  pursuance  of  the  said  order  of  the  Court  of 
Ordinary,  to  one  Green  Tinsley. 

After  the  evidence  closed,  counsel  for  plaintiff  requested 
the.  Court  to  charge  the  Jury,  "  that  the  order  granting  leave 
to  the  said  Benjamin,  as  administrator  aforesaid,  to  sell  said 
land,  and  the  said  deed  so  made  by  said  administrator,  did 
not  take  the  title  to  said  land  out  of  the  plaintiffs,"  whidi 
charge  the  Court  refused  to  give,  and  the  plaintiffs  excepted. 

There  was  a  verdict  for  defendant. 

Slaughter,  for  plaintiffs  in  error. 
Clark,  contra. 


By  the  CWrt. — Stbphbns,  J.,  deliyering  the  opinioB. 

The  validity  of  the  outstanding  title  which  was  set  np  1>jf 
this  defendant  in  ejectment,  depends  upon  the  vaUditvof  ^ 
order  to  sell,  and  the  validity  of  the  order  to  sell  de 
upon  the  power  of  the  Court  of  Ordinary,  to  psaa  it  wii 
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reason  appearing  for  its  passage.     Undoubtedly,  the 
ought  not  to  have  passed  it  without  a  legal  reason, 

question  is,  Had  it  the  legal  power  to  do  it?  Wheth- 
Oourt  of  Ordinary  be  called  a  Court  of  general,  or  a 
of  limited  jurisdiction,  is  very  immaterial;  for  in 
g  this  order,  it  had  the  two  requisites  which  give  le- 
er to  any  Court,  and  without  which  the  action  of  no 
as  validity — ^it  had  jurisdiction  over  the  subject  mat- 
it  had  a  case  legally  brought  before  ity  calling  for  the 
)  of  that  jurisdiction.    No  Court  has  power  to  act 

both  these,  and  any  Court  has  power  to  act  with 
The  Superior  Court  has  jurisdiction  over  the  general 
of  crimes,  and  over  the  general  subject  of  titles  to 
t  it  has  no  power  to  order  a  man  to  be  hung,  nor  to 
c  man  to  be  turned  out  of  possession  of  land  and 
put  in,  without  first  having  a  case  brought  before  it 
nanner  prescribed  by  Law.  Without  this,  its  judg- 
1  nullity,  and  everybody  may  treat  it  as  such.  But 
isdiction  over  the  subject  matter,  and  with  a  case 
laugurated  invoking  the  exercise  of  that  jurisdic- 
'  judgment  which  it  may  render  within  the  scope  of 

is  valid,  whether  rendered  properly  or  improperly. 
Durt  must  follow  the  Law  in  getting  possession  of  a 

whose  subject  matter  it  has  jurisaiction,  but  after 
;ther  it  proceeds  according  to  Law  or  against  Law, 
lent  will  be  valid  until  reversed,  if  it  is  within  the 
the  case,  that  is  to  say,  if  it  be  such  a  judgment  as 
properly  rendered  in  any  case  of  that  class.  Now 
t  of  Ordinary  has  jurisdiction  over  the  subject  of 
sell  the  land  of  testate  and  intestate  estates ;  in- 
Statute  says  over  ''all  such  matters  and  things  as 

or  relate  to  estates  of  deceased  persons,  whether 
intestate.*'  The  legal  mode  of  bringing  a  case  under 

before  it,  is  by  application  of  the  administrator 
to  sell.  There  was  such  an  application  in  this  case. 
t,  the  case  was  in  possession  of  the  Court,  and  its 
nting  the  leave  being  appropriate  to  that  class  of 
v'alid,  whether  it  was  passed  on  good  reason,  or 
eason,  or  against  reason,  and  the  sale  under  it 
;  title  of  the  testator. 

nt  affirmed. 
62 
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SCOTT  V8.  TURPIN  &  VOLKER. 

An  appeal  entered  by  a  troatee  under  the  Pau^^er  Law  oagbt  to  be  dUmuaeil 
when  the  affidavit  states,  that  his  inability  to  give  security  arises  ooi  frou 
the  poverty  of  the  trust  estate,  but  from  bis  own  poverty. 

Motion  to  dismiss  Appeal,  in  Dougherty  Superior  Court. 
Decided  by  Judge  Allen,  at  June  Term,  1860. 

Turpin  &  Volker  brought  an  action  against  Henry  A. 
Scott,  as  the  trustee  of  his  wife,  Virginia  A.  Scott,  to  re- 
cover $121.99  alleged  to  be  due  them  by  account. 

At  the  December  Term,  1859,  a  verdict  was  rendered  in 
favor  of  the  plaintiffs  for  the  amount  sued  for,  from  which 
judgment  Henry  A.  Scott  entered  an  appeal,  by  affidavit, 
in  which  he  states :  '^  That  he  is  unable  to  pay  cost  and  gire 
security  as  now  required  by  Law,  in  cases  of  appeal ;  that 
he  is  advised,  and  believes,  that  he  has  good  cause  of  appeal, 
and  that  owing  to  his  poverty,  he  is  unable  to  pay  the  cost 
ajid  give  security,  as  required  by  Law.'* 

At  the  Jun«  Term,  1860,  counsel  for  the  plaintiffs  moved 
to  dismiss  the  appeal  on  the  ground,  that  the  affidavit  did 
not  show,  that  Scott's  inability  to  pay  cost  and  give  secnritj 
to  enter  .the  appeal  was  owing  to  the  poverty  of  the  trust 
estate  in  his  hands,  which  the  plaintiffs  were  seeking  to  make 
subject  to  the  payment  of  their  claim. 

The  presiding  Judge  sustained  the  motion  and  dismissed 
the  appeal,  aod  that  decision  is  the  error  complained  of. 

Strozier  &  Smith,  G.  J.  Wright,  Vason  k  Davis  for 
plaintiff  in  error. 

Warren  &  Warren,  contra. 


By  the  Court. — ^Stephens,  J.,  delivering  the  opinion. 

This  was  an  appeal  under  the  Pauper  Law  by  a  irastee. 
We  think  that  the  appeal  was  properly  dismissed  upoA  the 
ground,  that  the  affidavit  did  not  state  that  his  inability  to 
give  security  arose  from  the  poverty  of  the  trust  estate.    ^^ 
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that  he  was  unable  from  his  own  poverty.  If  he  had 
security,  it  would  have  been  a%  trustee^  the  security 
aking,  not  for  him,  but  for  the  estate ;  and  we  don  t 
at  his  individual  poverty  had  to  do  with  the  matter. 
nirity  would  have  become  responsible  for  nothing  but 
jntual  solvency  of  the  estate,  which  might  depend,  to 
N  upon  the  fidelity  of  the  trustee,  but  not  at  all  upon 
es. 

ment  affirmed. 


HAWTHORN  vs.  KELLY. 

•i  will  be  dissolved  wbeo  there  in  other  relief  more  appropriate  to 

uity,  in  Decatur  Superior  Court.  Decision  on  De- 
lade  by  Judge  Allen,  at  October  Term,  1859. 

cord  in  this  cUse  presents  the  facts  following,  that 

[awthorn  executed  a  deed,  of  which  the  following 

ndenture,  made  the  9th  day  of  May,  1814,  between 
^thorn,  Sr.,  of  the  one  part,  and  the  children  of 
awthorn  (the  son  of  said  John)  and  his  wife,  Me- 

0  other  part,  witnesseth :  That  the  said  John  Haw- 
and  in  consideration  of  the  natural  love  and  affec- 
i    he  hath  toward  William  and  his  wife,  Melitia, 

children,  hath  lent  unto  the  said  William  and 
negro   girl  named  Kate,  and  her  increase,  during 

1  lifetime  of  the  said  William  and  Melitia  Haw- 
e  above  loan  is  here  to  be  understood,  that  the 
rn    and    Melitia  Hawthorn  stand  as  the  natural 
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guardians  of  their  children  during  their  natural  life,  relatife 
to  said  girl  and  her  increase,  and  that  this  be  understood, 
that  I  have  this  day  given  unto  my  grand-children  the  chil- 
dren of  said  William  and  Melitia,  that  is  to  say,  Polly,  Han- 
nah, Milbunr,  Jonathan,  Elias,  Claiborne,  Owen,  William 
Ryan  and  Joshua  Thomas,  the  said  negro  girl,  Kate,  and 
her  increase,  forever,  free  from  the  claim  or  claims  of  any 
or  every  person  or  persons  whatever,  so  that  they  shall  have, 
use,  and  peaceably  enjoy,  the  said  negro  with  her  increase 
forever,  as  above  described,  through  the  medium  of  their 
parents  during  their  lives,  then  the  above  negro  or  negroes 
to  be  equally  divided  among  my  several  grand-children  above 
named.     In  confirmation  of  the  above  deed  of  gift  to  mj 
grand-children,  I  hereby  warrant  and  defend  the  right  of 
the  above  girl  and  her  increase  in  my  said  grand-children 
their  assigns  forever.*' 

Under  this  deed,  William  and  Melitia  Hawthorn  took  pos- 
session of  the  negro  and  kept  her  until  the  death  of  William, 
and  that  she  is  still  in  Melitia's  possession.  The  increase 
of  the  negro  girl  consists  of  nine  negroes  of  the  aggregate 
value  of  seven  thousand  dollars. 

Melitia  Hawthorn  together  with  one  of  her  sons,  William 
B.  Hawthorn,  placed  one  of  the  negroes  in  possession  of 
one  Eliza  Garland,  who  has  made  efforts  to  send  or  carry 
him  out  of  the  State,  and  claims  a  title  to  or  interest  in 
said  negro. 

Of  the  children  mentioned  in  the  deed,  two  are  dead,  to 
wit :  Jonathan  and  Joshua  Thomas. 

Milbury  married  James  Kelly;  Polly  married  Bobert 
Jones,  and  Hannah  married  Ebenezer  Lee. 

Kelly  and  wife,  Jones  and  wife,  and  Lee  and  wife  filed  a 
Bill  in  Equity  against  Melitia  Hawthorn,  William  B.  Haw- 
thorn and  Eliza  Garland,  in  which  the  facta  before  stated 
are  alleged,  and  in  which  it  is  also  stated  that  they  are  ap- 
prehensive that  the  negroes,  or  some  of  them,  will  be  re- 
moved from  the  State,  and  the  rights  of  complskiBaats  will 
be  defeated. 

The  Bill  prays  for  a  ne  exeat  or  quia  timetj  or  otheir  snfli- 
cient  process,  to  restrain  the  defendants  from  remoYing  said 
negroes  from  the  State,  or  compelling  them  to  give  aooontj 
for  the  forthcoming  of  the  negroes  to  answer  the  demand  w 
complainants  at  the  death  of  Melitia  Hawthorn. 
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cess  issued,  pursuant  to  the  prayer  of  the  Bill,  for  the 
of  the  negroes  and  their  safekeeping,  unless  the  se- 
aforesaid  should  be  given. 

defendants  met  the  Bill  with  a  demurrer  thereto,  for 
f  Eqnity,  and  on  the  ground,  that  the  interest  or  title 
plainants,  under  the  deed  aforesaid,  was  not  sufficient 
)Ie  them  to  maintain  the  Bill. 

r  argument  had  thereon,  the  Court  overruled  the  de- 
,  and  that  decision  is  the  error  alleged  in  the  record. 

s'TYRE  &  Young,  for  plaintiiTs  in  error. 

k  Sims,  contra. 

le  Court. — Stephens,  J.,  delivering  the  opinion. 

hink  the  ne  exeat  ouffht  to  have  been  dissolved  in 
e,  because  we  do  not  think  the  complainants  are  re- 
•men  in  the  whole  property,  as  claimed  in  the  Bill. 

very  clear  from  this  deed  that  the  parents  were  in- 
to take  any  beneficial  interest  at  all,  and  we  think 
re  certainly,  not  intended  to  take  more  than  a  joint 
ith  the  children  during  the  lifetime  of  the  longest 
the  two  parents,  with  remainder  in  fee  to  the  chil- 
^n  the  supposition  that  the  parents  take  no  beneficial 
then  they  were  mere  trustees  for  the  children,  and 

was  no  longer  any  purpose  to  be  served  after  all 
ren  had  ceased  to  oe  minors,  the  trust  ceased,  and 
'en  became  entitled,  and  are  now  entitled,  to  main- 
er  for  the  whole  of  the  property,  and  to  have  bail 
ttion  in  case  of  danger,  as  alleged  in  this  Bill,  of 
rtj  being  removed.     On  the  supposition  of  a  joint 

the  parents  and  children  during  the  life  of  the 
ver  of  the  parents,  the  children  are  entitled  to  a 
)f  the  property,  leaving  the  surviving  parent  a  life 

one  share  of  it,  together  with  an  account  of  the 
t3  of  the  joint  life  estate.  If,  after  such  a  parti- 
emainder  interest  of  the  children  in  the  part  fall- 
nr  mother  should  be  endangered,  they  would  un- 

be  entitled  to  a  ne  exeat  as  to  that  part ;  but  the 
'   IB,  that  the  partition,  as  the  matter  now  stands, 
ove   all  danger.     We  incline  to  think  the  deed 
estate  of  the  latter  description, 
it  reversed. 
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" 1 

WILLIAMS  V8.  HAMILTON. 

Wiiea  it  is  difficult  to  determine  upon  which  side  the  evidenoe  prepoodcntes 
the  judgment  of  the  Court  below,  whether  granting  or  refusing  a  new  trial, 

will  not  be  disturbed. 

* 

Admitting  illegal  tedtiraony,  which  i«  wholly  immaterial,  is  no  sufficient  grooad 

for  granting  a  new  tiiai. 
Newly  discovered   evidence,   to   constitute   a  good  ground  for  a  new  trial, 

should  be  material  and  pertinent  to  the  issue. 

Attachment,  from  Dooly  Superior  Court.  Tried  before 
Judge  Lamar,  October  Term,  1859. 

Ashley  B.  Hamilton  instituted  his  suit  by  Attachment 
against  the  plaintiff  in  error,  Williams,  to  recoTcr  the 
amount  due  upon  a  promissory  note  given  by  the  latter  for 
$150,  on  the  2d  day  of  November,  1857. 

The  defendant  set  up  in  defense,  that  the  note  was  given 
for  a  horse  which  the  plaintiff,  at  the  time  of  the  trade  rep- 
resented as  sound,  but  that  in  fact  he  was  then  unsound,  and 
died  in  less  than  two  days  thereafter  with  a  disease  cdled 
the  "staggers  ;"  that  plaintiff  knew  at  the  time  the  horse 
was  unsound,  and  induced  defendant  to  give  said  note  for 
him  by  deceitful  representations  as  to  soundness,  &c. 

In  the  course  of  the  trial,  the  defendant  proved  by  Dr. 
Young  that  he  was  present  at  the  trade,  and  plaintifT  repre- 
sented the  horse  to  be  sound  so  far  as  be  knew ;  witne^ 
thought  the  horse  unsound  at  the  time  of  the  trade  ;  under- 
stood he  died ;  thinks  he  lived  about  thirty-six  hours  after 
the  trade  was  made ;  saw  plaintiff  the  next  evening  after 
the  trade  was  made ;  he  said  he  believed  the  horse  would 
die ;  plaintiff  said  the  horse  did  have  the  "  staggers"  very 
bad ;  from  what  the  plaintiff  said  and  did,  the  defendant 
bought  the  horse  as  sound,  and  agreed  to  give  a  sound  price  : 
but  from  the  condition  of  his  hair  and  difficulty  of  bremth- 
ing,  witness  considered  him  diseased,  and  of  very  little   viJ- 
ue  ;  did  not  hear  plaintiff  warrant  him  as  sound,  but  he  gaTe 
defendant  reason  to  believe  him  to  be  sound  from  his  e<ni- 
versation. 

Defendant  proved  by  one  Williams  the  above  facts  is 
substance,  and,  also,  that  when  defendant  took  possesemi 
of  the  horse,  he  was  turned  into  a  field  where  he 
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from  abovt  two  o'clock  in  the  afternoon  until  sundown,  when 
witness  took  him  out  of  the  field  and  fed  him ;  witness  then 
noticed  that  the  horse  would  not  eat  or  drink ;  food  and 
water  were  frequently  offered  to  him  and  he  refused  both  ; 
never  ate  or  drank  from  the  time  defendant  bought  him  un- 
til he  died,  so  far  as  he  saw,  and  he  saw  him  most  of  the 
time ;  he  died  on  the  evening  of  the  next  day  after  defend- 
ant bought  him ;  plaintiff  and  defendant  had  talked  about 
the  trade  for  some  weeks  before  it  was  made — had  not  been 
able  to  agree  on  the  price ;  there  were  peas  in  the  field  into 
which  the  horse  was  turned  after  ^the  trade  ;  the  plaintiff,  at 
the  time  of  the  trade,  reserved  the  use  of  the  horse  to  make 
a  trip  to  Lee  County  ;  but  afterwards  got  another  from  de- 
fendant for  that  purpose,  the  former*  being,  as  he  said,  a 
rough  riding  horse. 

£a  rebuttal,  William  Hamilton  testified:  he  knew  the 
horse  in  question  ;  plaintiff  told  witness  that  he,  plaintiff, 
was  going  over  into  Lee  County,  and  spoke  to  witness  about 
selling  the  horse,  and  asked  witness,  if  he  were  in  plaintiff^s 
place  if  he  would  take  $150  for  him,  and  witness  told  him 
lie  would;  this  conversation  took  place  eight  miles  from  de- 
fendant's house  ;  he  was  not  present  at  it ;  the  horse  usual- 
ly had  a  rough  coat  of  hair,  and  had  had  a  cough,  which 
was  supposed  to  have  been  the  result  of  distemper. 

Elisha  Roberts  testified :  That  he  was  acquainted  with 
the  disease  in  horses  known  as  the  staggers  ;  that  a  horse 
might  have  it  for  a  week  before  it  would  produce  death,  and 
might  also  die  with  it  in  two  days  ;  there  were  two  ]cinds  of 
staggers ;  if  a  horse  were  affected  in  the  right  side  by  one 
kind,  he  would  turn  round  on  the  right  side ;  and  if  on  the 
left,  he  would  turn  round  on  the  left ;  when  affected  by  the 
other  kind,  a  horse  would  look  sleepy,  hold  his  head  down, 
and  water  would  run  from  his  eyes  ;  that  where  several  per- 
sons are  examining  a  horse  with  the  staggers,  it  would,  in  his 
opinion,  be  peiweptible ;  ke  is  acquainted  with  diseases  in 
horses. 

There  having  been  a  verdict  for  the  plaintiff,  defendant 
moved  for  a  new  trial  on  l^e  following  grounds  : 

Ist  and  2d.  That  the  verdiet  was  contrary  to  Law  and 
evidence. 

8d.  That  the  Court  erred  in  charging  the  Jury  :  That  un- 
less there  was  a  irarrantj  ef  aoiindness  of  the  horse  for 
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which  the  note  sued  on  was  given,  the  defendant  musl  profe 
that  the  horse  was  unsound  at  the  time  that  plaintiff  sold 
him,  and  that  plaintiff  knew  of  his  unsoundness  at  the  time. 

4th.  That  defendant  has,  since  the  trial,  discovered  new, 
material  and  important  evidence  for  him  in  said  cause,  and 
of  which  he  was  ignorant  at  the  trial,  and  which  is  shown 
by  the  affidavits  of  Hiram  Williams  and  William  Smith. 

5th.  That  the  Court  erred  in  allowing  to  be  introduced  by 
the  plaintiff  as  evidence,  the  sayings  of  plaintiff  as  to  h» 
going  to  Lee  County,  and  as  to  his  intention  to  sell  the 
horse — ^the  defendant  not  being  present. 

William  Smith  states  in  his  affidavit :  That  some  time  in 
the  latter  part  of  the  Summer,  or  beginning  of  the  Fall,  of 
1857,  he  saw  a  large  bay  horse  in  the  possession  of  and  be- 
longing to  plaintiff,  which  he.  Smith,  then  believed,  and  still 
believes,  to  have  been  unsound  at  that  time  ;  the  atteutioii 
of  said  plaintiff  was  then  called  to  the  unsoundness  of  Ae 
horse  by  the  remark  of  some  person  in  the  hearing  and 
presence  of  plaintiff^  that  said  horse  was  unsound  or  dis* 
eased,  or  something  to  that  effect. 

Defendant  states  in  his  affidavit,  that  he  had  no  knowledge 
of  what  could  be  proven  by  said  Smith  until  after  the  trial 

The  Court  overruled  the  motion  for  a  new  trial  on  all  the 
grounds  taken,  and  counsel  for  defendant  excepted. 

BoDGBRS  &  DeGraffbicbbid,  for  plaintiff  in  error. 

Clabk,  etrntTn. 


By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

We  should  not  have  felt  constrained  to  send  this  ease  back 
had  the  judge  granted  a  new  trial.  Neither  do  we  feel 
forced  to  reverse  him  for  refusing  it.  It  is  difficult  to  say 
that  the  evidence  decidedly  preponderates  on  either  side. 

As  to  the  conversation  between  the  plaintiff  and  witness, 
William  Hamilton,  it  should  not  have  been  admitted.  B&t 
it  amounts  to  nothing.  The  point  of  it  is,  tiiat  Aelilcy  B^ 
Hamilton,  on  his  way  to  Lee  County  when  he  sold  tbe  horse. 
asked  the  witness  if  he  would  advise  him  to*  take  #150  f<w 
the  horse^  he  having  been  holding -him  at  e  hi^er 
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13  in  proof,  that  previous  to  this  time,  Ashley  B.  Ham- 
id  been  at  the  house  of  Williams  when  he  was  absent, 
ited  that  he  would  take  $150  for  the  horse,  but  that 
dd  not  come  back  there  to  sell  him. 
I,  as  to  the  newly-diseovered  evidence.  The  defense 
;o  the  note  is,  total  failure  of  consideration,  because 
se  had  died  within  thirty-six  hours  after  he  was  sold, 
1  staggers.  By  Smith  the  defendant  will  bo  able  to 
[lat  he  saw  the  horse  in  the  latter  part  of  the  Sum- 
'  beginning  of  the  Fall,  of  the  year  before  he  was 
November.  He  thought  him  then  unsound,  and 
be  attention  of  the  plaintiff  to  the  fact. 
Smith  states  nothing  as  to  the  nature  of  the  un- 
88.  It  is  admitted  that  the  horse  had  a  cough  from 
or.  This  may  have  been  the  unsoundness  noticed 
th  and  others.  To  make  the  evidence  pertinent  and 
,  it  ought  a£Brmatively  to  appear,  that  this  unsound- 
i  connected  with  the  disease  of  which  the  horse  died, 
lay  have  been  a  trick  practiced  upon  Williams.  I 
-e  was.     The  proof,  however,  fails  to  establish  it. 


C  &  HAYS  tw.  DOE  ex.  dem.  MOBBISON. 

lute  of  Limitationi  does  not  commence  running  in  favor  of  a  teo 
*8e»sion  of  land,  90  long  as  be  disclaim.<«  owning  the  land.  In  s'lcb 
olds  in  subordination  to  the  title  of  the  true  owner. 

•n  of  land  must  not  only  be  adverse,  but  continuous,  in  order  to 
»  a  Statutory  title.    Nor  will  it  suffice  to  prove  seven  years  con 
)sse9sion  by  diflfsrent  tenants,  between  whom  there  is  no  privity, 
ise,  the  diflRBrent  tenants  are  but  sascessive  trespasser*  as  against 
*  th*  triM  own«r. 

ent,-  from  Calhonn  Superior  Court.  Tried  before 
jJEKy  %t  November  AdjowrAed  Term,  185d» 


972  SUPREME  COURT  OF  GEORGIA. 

Roe  aod  Hays  vs.  Doe.  ex  dewt,  Morrieoa. 


The  defendant  in  error  bronght  his  action  against  pIsiBtW 
in  error  to  recover  lot  of  land  number  227,  in  the  4th  dis- 
trict of  originally  Earlj  County. 

On  the  trial,  plaintiff  in  the  Court  below  introdueed  the 
following  evidence : 

William  R.  Hatcher  testified :  That  he  was  aeqaainted 
with  said  lot ;  had  known  it  about  five  years ;  M.  A.  Hays 
was  living  on  it. 

Abraham  Dyer  testified :  That  M.  A.  Hays  resided  on  the 
land  in  the  Spring  of  1861. 

Plaintiff  then  put  in  evidence  a  grant  from  the  State  for 
said  lot  to  Jack  Johnson,  dated  23d  day  of  August,  18S9; 
also,  a  Deed  from  Jack  Johnson  to  L.  L.  Morrison,  the 
plaintiff,  dated  the  25th  day  of  June,  1841,  recorded  3d  day 
of  August,  1849,  for  said  lot. 

Plaintiff  here  rested  his  case. 

Defendant  then  introduced  the  following  evidence : 

M.  McCorqnadale  testified :  That  he  knew  the  premises 
in  dispute  ;  that  in  the  Fall  of  the  year  1842,  Thomas  Haat 
built  a  dwelling  house  on  the  lot,  and  about  that  time  clear- 
ed about  twenty-five  acres  of  it ;  built  a  school  house  on  it, 
and  also  cleared  some  four  acres  more  about  the  same  time 
near  the  dwelling  house ;  when  Hunt  took  possession,  he  . 
spoke  of  the  lot  as  his  own,  and  exercised^acts  of  ownership 
over  it,  such  as  clearing  land,  cultivating  the  same  and  boild- 
tog  houses  ;  he  claimed  also  the  unenclosed  portions  and  ex- 
ercised such  acts  of  ownership  over  it  as  men  usuallj  do 
over  their  lands,  getting  timber,  firewood,  rails,  &c.     He 
occupied  the  place  in  1843,  and  made  a  crop  upon  it.     la 
1844  Thomas  Street  went  into  possession,  but  does  not  knov 
under  whom,  and  cultivated  St  for  that  year ;  that  one  Bag- 
well went  into  possession  in  1845 ;  Hunt  moved  to  Macon  ia 
January,  1844,  and  came  down  here  again  in  1854,  and  went 
to  William  Sutton*s  house  that  Hunt  had  sold  to  Satton  ia 
1845 ;  Bagwell  left  the  land,  and  Sutton  went  into  posses- 
sion, and  sold  to  Joel  McDaniel  in  1845 ;  McDaniel  went 
into  possession  and  occupied  and  cultivated  the  land  in  1846, 
and  claimed  it  as  his  own  ;  McDaniel  sold  to  James  Oweea 
in  1846 ;  Owens  did  not  go  into  posseasion,  bat  sold  to  Wilr 
liam  Hays  the  same  year,  who  went  into  possession. 

Reuben  McOorquadale  testified :  That  Tlioaas  Hant  ^^wt- 
lied''  the  lot  in  the  FaU  of  1842,  by  hmkdimg  a  dvdb« 
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nd  a  school  house,  which  was  used  by  his  wife,  clear- 
)ut  thirty  acres  on  the  west  side  of  the  house,  and 
}ur  acres  near  the  house  ;  made  a  crop  on  it  in  1848 ; 
I  Street  occupied  and  cultivated  it  in  1844 ;  Bagwell 
d  it  in  1845 ;  McDaniel  in  1846,  and  William  Hays 
f ;  Hays'  widow  (M.  A.  Hays)  occupied  it  up  to  the 
cement  of  the  action ;  Bagwell  abandoned  the  place 
y,  and  without  gathering  his  crop,  in  the  early  part 
Kail  of  1845  ;  Sutton  was  the  next  in  possession  af- 

tdant  then  introduced  a  deed  from  Thomas  Hunt  to 
Sutton,  dated  1st  October,  1845,  for  said  lot ;  a 
)m  Sutton  to  McDaniel,  dated  10th  Nov.,  1845  ;  a 
m  McDaniel  to  James  Owens,  dated  1st  July,  1846, 
eed  from  Owens  to  Wm.  Hays,  dated  28th  Sept., 
1(1  then  closed.  ^ 

^uttal,  plaintiff  introduced  the  eyidence  of  John  S. 
ho  testified  by  commission :  That  after  Thomas  S. 
>ved  from  Early  County,  Ga.,  to  the  city  of  Macon, 
ar  1845  or  1846,  he  heard  Hunt  say  that  some  men 
riy  County  were  in  Macon,  trying  to  buy  a  lot  of 
fi^arly  County  from  him ;  does  not  recollect  the  par- 
t ;  thinks  he  alludes  to  a  lot  he  had  some  control  of 
ng  in  Early  ;  he  said  that  he  refused  to  sell  the  lot 
he  had  no  title  or  claim  to  it ;  cannot  recollect  the 
e  of  the  year  when  he  said  this  ;  it  was  during  the 
ason — probably  in  the  Fall ;  he  was  engaged  in 
otton  at  the  time  ;  Hunt  moved  from  Early  Goun- 
•on  in  the  latter  part  of  1843  or  1844. 
ry,  under  the  charge  of  the  Court,  found  a  verdict 
aintiff,  and  counsel  for  defendant  moved  for  a  new 
le  grounds  following : 

cause  the  Court  refused  to  charge,  as  requested, 
icy  may  be  proven  by  the  acknowledgment  of  the 
iile  in  possession,  and  that  tenancy  may  be  shown 
stances,  as  delivering  up  possession  to  the  land- 
I  vendee  when  required ;  and  that  if  the  Jury  be- 
Hunt  took  possession  of  the  lot,  improved  and 
it  in  1842 ;  that  Street  went  into  possession  under 
Bagwell  went  in  under  Hunt,  and  that  Sutton 
Hunt,  then  defendant  would  be  entitled  to  recov- 
>o88eBMon  continued  for  the  apaoe  of  seven  years 
3  the  action  was  brought. 
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2d.  Because  the  Ooart  refosed  to  charge  the  Jar j,  u  re- 
quested, that  possession  must  be  of  such  acts  of  ownerdup 
as  are  definite,  notorious  and  continuous ;  by  going  on  il, 
felling  trees,  using  the  timber,  splitting  rails,  and  such  acts 
as  serve  to  show  the  character  and  extent  of  the  claim. 

Sd.  Because  the  Court  refused  to  charge  the  Jury,  as  re- 
quested, that  if  Hunt  went  into  possession  in  1842  without 
paper  title,  cultivated  the  land  and  built  houses  upon  it 
bona  fide,  and  continued  so  to  hold  for  seven  years,  and  that 
the  seven  years  were  complete  before  the  passage  of  the  Act 
of  the  Legislature  of  1852,  which  requires  paper  title,  then 
the  possession  was  adverse,  and  ccyistituted  a  good  defense. 

4th.  Because,  when  the  Jury  was  about  to  retire,  the  fore- 
man asked  the  Court  to  explain  what  was  color  of  title ;  to 
which  the  Court  replied,  it  must  be  paper  title,  or  some 
claim  of  right  evidenced  by  writing. 

6th.  Because  the  evidence  of  John  S.  Hoge  was  illegal 
and  improperly  admitted  by  the  Court  when  objected  to  by 
defendant's  counsel. 

The  Court  overruled  the  motion  for  a  new  trial  on  all  the 
grounds,  and  counsel  for  defendant  excepted. 

Strozibr  for  plaintiflf  in  error. 

Clark,  contra. 


By  the  Oourt. — ^Lumpkin,  J.,  delivering  the  opinion. 

This  is  an  Action  of  ]^ectment  to  recover  lot  number 
227  of  what  was  formerly  Early  now  Calhoun  County.  The 
plaintiff  tendered  in  evidence  a  grant  from  the  State,  and  a 
regular  chain  of  title  down  to  himself.  The  defendant  re- 
lied upon  the  Statute  of  Limitations. 

She  proved  that  Thomas  Hunt  went  into  posaesaion  of 
the  land  in  dispute  in  1842 ;  that  he  built  housea,  cleared 
land  and  used  the  whole  as  is  usual  with  Uie  owners  of  land, 
claiming  it  as  his  own ;  that  he  occupied  the  premises,  and 
made  a  crop  upon  it  in  1848 ;  that  in  1844  Thomas  Street 
took  possession,  but  it  does  not  appear  under  whom  he 
claimed ;  that  one  Bagwell  succeeded  Street  in  184&,  b*t 
there  is  no  evidence  whether  he  claimed  in  his  own  ri^t  er 
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tenant  of  Hunt  or  somebody  else ;  that  Hunt,  the 
settler,  moved  to  the  city  of  Macon  in  1844,  and 
land  to  Wm.  Sutton  the  1st  of  October,  1845 ;  that 
then  went  out  of  possession  and  Sutton  went  in. 
utton  down  there  is  a  regular  chain  of  title  to  Mrs. 
Hunt  made  a  quit-claim  deed  only  to  Sutton,  admit- 
the  time  that  the  land  did  not  belong  to  him,  and 
lad  no  title  to  it. 

el  for  Mrs.  Hays  excepts  to  the  refusal  of  the  Court 
?,  as  well  as  to  the  charge  as  given. 
immaterial,  however,  how  many  or  how  great  the 
ere  which  the  Court  committed.  The  defendant's 
J  title  utterly  fails,  inasmuch  as  she  does  not  estab* 
ntinuous  possession  in  Hunt  or  those  alaiming  un- 
for  seven  years.  It  is  but  five  years  and  a  half 
date  of  Hunt's  deed  to  Sutton  until  the  action  was 
So  tacking  on  the  possession  of  Bagwell  for 
n  the  ground  assumed  by  counsel,  to-wit :  That  by 
ing  to  Sutton  he  acknowledged  himself  a  tenant  of 
conclusion  not  warranted  by  the  proof,  still,  it 
It  six  years  and  a  half ;  for  there  is  not  a  particle 
that  connects  Street  with  either  Hunt  or  Bagwell, 
Ls  reason,  to  say  nothing  of  the  disclaimer  of  Hunt 
id  not  own  the  land  when  he  made  the  quit-claim 
itton  in  October,  1845,  the  defense  must  fail. 
3  Court  ruled  the  Law  just  as  the  defendant's  coun- 
d  it  to  be,  and  the  Jury  had  found  a  verdict  for 
ant,  we  should  have  felt  constrained  to  set  it  aside 
a  new  trial.  ' 


•      » 
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SPRINGER  et  al.  vs.  CONGLETON. 

A  legacy  to  "  be  divided  between  my  two  si»tera*  children,  Elizabeth  Jou-« 
and  Martha  Lilly,  to-wit,"  naming  the  children,  goes  only  to  tho»e  who  were 
children  of  the  two  sisters  at  the  death  ot  the  testator,  and  one  of  the 
named  children  dying  before  the  testator,  is  to  be  considered  as  »tnckea 
froo't  the  enumeration. 

Demurrer  in  Equity,  from  Schley  county.  Decision  by 
Judge  WoRRiLL,  October  Term,  1860. 

The  defendant  in  error,  Burton  A.  Congleton,  filed  this 
bill  to  recover  of  the  Executor  of  Jesse  Cherry,  deceased, 
part  of  a  refiduary  legacy  claimed  to  be  due  John  Choice, 
one  of  the  legatees  under  the  Will  of  deceased,  and  which 
the  said  Choice  had  assigned  to  the  said  Burton  A.  Congle- 
ton  for  value. 

It  appears  by  the  bill,  that  there  were  six  legatees  named 
in  said  Will ;  among  them  the  said  John  Choice  and  Naomi 
Lilly ;  but  it  is  alleged  that  there  were  really  only  five  lega- 
tees entitled  to  take  under  said  Will — the  said  Naomi  LiUy 
having  died  without  issue  before  the  death  of  and  unknoim 
to  the  testator.     It  is  further  alleged  that  there  was  due  said 
John  Choice,  who  resides  in  the  State  of  Alabama,  on  the 
first  day  of  January,  1843,  by  said  executor,   as   the  one- 
fifth  part  of  said  residuum,  the  sum  of  three  thousand  dollars  ' 
or  other  large  sum  with  interest  thereon,  except  two  thcftis^ 
and  dollars  paid  him  by  the  executor  in  1845,  which,  how- 
ever, did  not  include  any  part  of  the  share  left  to  NaohiI 
Lilly ;  that  at  that  time  it  was  not  known  to  either  said 
Choice  or  said  Springer,  that  said  Naomi  Lilly  had  not  sur- 
vived said  testator. 

The  bill  charges  that  the  executor,  in  order  to  defeat  the 
collection  of  the  share  which  would  have  gone  to  the  said 
Naomi  Lilly,  procured  Samuel  Crawford,  of  Marion  county* 
to  take  out  letters  of  administration  on  the  estate  of  s&id 
Naomi,  deceased,  and  paid  over  to  him  as  such,  the  stun  of 
two  thousand  dollars  or  other  large  sum  of  said  estate,  and 
which  payment  was  illegal  and  void.  Prayer  for  ne  ejr^at^ 
on  the  ground  that  said  Springer,  executor,  was  threateninc 
and  preparing  to  remove  out  of  the  State. 

The  defendants  demurred  to  the  bill  on  the  grounds  fol- 
lowing : 
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There  is  no  equity  in  said  bill. 

'he  complftinants  cannot  maintain  said  bill,  because 

e  is  illegal  and  champertous,  as  appears  from  said 

iecause  said  complainants  are  entitled  to  no  share  or 
the  interest  devised  to  Naomi  Lilly  under  the  Will 
Cherry,  deceased. 

ourt  oYerruled  the  demurrer,  and  counsel  for  defend- 
epted. 

ORD  and  Crawford  and  U.  K.  McCay,  for  plain- 
rror. 

jL,  for  defendant. 


Court, — Stephens,  J.,  delivering  the  opinion* 

ise  tarns  solely  upon  the  construction  of  the  last 
the  Will.  Did  the  testator  intend  to  give  the  es- 
I'tain  persons  whom  he  names,  and  who  happened 
Iren  of  his  two  sisters  ?  or  did  he  intend  to  give  it 
described  as  children  of  his  two  sisters,  including 
II  within  the  class,  and  none  who  did  not  fall  with- 
lames  of  the  children  being  mentioned  only  as  a 
correct  enumeration  of  the  individuals  who  corn- 
class  ?  He  says  ^'  it  shall  be  divided  with  my  two 
Idren,  Elizabeth  Joice  and  Martha  Lilly,  to-wit," 
?  children,  and  Naomi  Lilly  among  them.  This  is 
a  class,  '' sisters'  children,'*  and  to  individuals 
omi,''  &c.,  the  two  ideas  being  supposed  by  the 
be  so  perfectly  coincident  and  harmonious,  that 
really  used  as  a  description  of  the  other.  But  we 
class  was  the  leading  idea.  The  blood  seems  to 
the  motive,  and  we  think  the  intention  was  that 
•uld  go  to  all  who  were  children  of  those  two  sis- 
>  none  who  were  not  children,  that  is  to  say,  to 
;wered  the  description,  and  to  none  who  did  not 
:t  the  death  of  the  testator,  that  being  the  time 
p  Will  speaks.  The  blood  of  those  two  sisters 
otive  of  the  gift,  it  is  a  fair  inference  that  the 
bj  enumeration  of  individuals,  was  subordinate 
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to  the  general  description  which  is  necessarily  precisely  co- 
extensive with  that  motive.     The  motive  of  the  gift  throws 
a  strong  light  upon  the  extent  of  it.     We  naturally  expect 
the  gift  to  go  as  far  as  the  motive  carries  it,  and  no  further. 
Naomi  was  not  one  of  the  children  of  the  two  sisters,  at  the 
death  of  the  testator,  though  she  had  before  been  one  of 
them,  and  he  supposed  that  she  still  was.     She,  therefore, 
was  not  within  the  motive  of  the  gift,  and  for  that   reason, 
we  think  she  was  not  within  the  gift.     The  other  children  of 
the  two  sisters  were  within  the  motive  and  nobody  else  was, 
and  we  think  the  other  children  took  the  whole  gift.     There 
were  a  number  of  cases  cited  by  the  plaintiff  in  error  to  the 
effect  that  a  residuum  given  to  several  in  joint-tenancy,  will 
go  to  the  survivors  when  one  of  them  dies  before  the  death 
of  the  testator,  but  whei^  given  in  tenancy,  in  common,  (as 
this  is)  it  does  not  go  to  the  survivors,  but  the  portion  of  the 
deceased  tenant  in  common  lapses,  and  creates  an  intestacy 
quoad  hoc.     That  doctrine  is  not  applicable  to  this  case.    In 
all  those  cases,  the  question  was  as  to  the  effect  of  the  death 
of  a  person  who,  as  an  individual,  was  known  to  have  been 
certainly  intended  as  a  legatee ;  but  here  the  very  question 
is,  what  individuals  were  intended?      Were    the  intended 
legatees  the  very  persons  named  and  no  others,  or  were  tbey 
the  persons  included  in  a  described  class  ?     Contrary  to  the 
testator's  expectation,  there  turns  out  to  be  a  conflict  be- 
tween his  two  descriptions  of  the  legatees,  and  the  real  ques- 
tion is,  which  description  must  yield  to  the  other  ?     Jl  diff- 
erent state  of  surrounding  circumstances  might  throw  a  diff- 
erent light  on  the  words  used  in  this  Will ;  but  under  tke 
few  facts  which  appear  in  this  case,  we  think  that  the  ob* 
jects  of  the  testator's  bounty  were  only  those  who,    at  bis 
death,  were  children  of  his  two  sisters. 

Judgment  affirmed. 


laCQN,  JUNE  TERM,  1860.  979 

Wooding:  et  ai.  vs.  Malone  et  aL 


WOODING  et  al  V9.  MALONE  et  al 

[((•■retioii  which  the  chaocetlor  has  in  retaioiog  lojanatioos  after  the 
of  ibe  bill  is  sworn  off  by  the  anawer,  will  be  coatrolled  in  acaa«  where 
eatiOD  of  the  injanctton  operatee  injarioualf  upon  the  defendnnVa 
»9y  and  is  not  aeeeasary  to  the  protection  of  the  rights  of  the  ooqnplaip* 
mittinf  hit  rights  to  be  what  the  bill  aaaerta,  and  the  answer  denies. 

ilquitj,  from  Sumter  Superior  Court.  Decision  by 
AllExV,  on  19th  April,  1860. 

les  J.  Malone  and  Joseph  W.  Rowland,  filed  a  Bill  in 
against  John  W.  Wooding,  in  which  it  is  alleged : 
irsuant  to  a  contract  between  Malone  and  one  Rich- 
no  of  the  one  part,  and  William  M.  Meadows,  Moses 
(lows,  and  M.  L.  Garner  of  the  other  part,  Malone 
nn  constructed  and  finished  a  certain  building  in  the 
Americtts  on  Lamar  street,  furnishing  the  materials 
,  in  conaideration  of  which  Gardner  and  the  Mead- 
ere  to,  and  did  execute  to  Malone  and  Brinn  titles  to 
^r  story  of  the  building,  and  also  to  one  half  of  the 
lying  nearest  the  public  square  of  said  city ;  that 
and  ISrinn  entered  into  the  possession  and  enjoy* 
the  building  according  to  the  agreement,  and  so  re» 
mtil  interrupted  by  the  defendant  Wooding, 
ill  also  alleges,  that  Wopding  obtained  Malone's  pex- 
to  pat  some  carriages  i^nd  bi^ggies  in  the  buildmgs 
a  negotiation  between  them  for  a  sale  to  Woodins  of 
est  of  Malone  and  Brinn  in  the  buildings,  and  that 
X  time  be  has  kept  possession  of  the  premises,  and 
ged  the  atruoture  of  the  house,  and  pretends  that  he 
biased  the  same  from  Malone,  which  is  untrue. 
II  also  alleges,  that  there  is  a  mistake  in  o^e  of  the 
.de  to  Malone  and  Brinn,  and  that  they  have  com- 
!in  Action  of  Ejectment  against  Wooding  for  the 
and  for  mesne  profits. 

II  prays  a  reformation  of  the  deed,  and  that  Wood- 
be  enjoined  from  using  or  changing  the  buildings, 
ig  filed  his  answer,  setting  up  an  absolute  sale  of 
ing  by  Malone  to  him,  with  Brinn*s  consent ;  and 
land  bought  Brinn's  interest  with  a  fuU  knowledge 
e  facts  and  of  Wooding's  purchase.  The  answer 
63 


9W    8UPBBMS  COUBT  OF  OBOBOIA. 

Woodios  a  aL  p$.  XaloM  «(  oL 

d«U6B  ererr  fact  and  oirciimstaDoe  on  wliidi  tiie  eqiil?  of 
the  bill  18  based,  and  shove  that  the  basiness  of  Woodiiig 
inmld  greatly  suffer  by  the  continaance  of  the  injnnciioiL 

Upon  the  eoining  in  of  the  answer,  a  motion  was  msdo  to 
diaaohne  the  uynnetkni  beoanse  the  answer  abnegated  tk 
eqnity  of  the  bill. 

Upon  the  hearing,  the  preaiding  Jndge  not  ^mly  refiMd 
the  motion  to  dissolye  the  injnnetion,  but  ako  appointsd  a 
reoeiTer  to  take  possession  of  the  buildings  and  rent  Asm 
oi^pendin^  the  litigation. 

Tnis  decision  is  complained  ot  as  error. 

WonnxUi  and  HAWKHia,  SuLuyAjr  and  Bnows,  fer  tbi 
plaintiff  in  error. 

W.  A.  HawKIHB  and  8«  0.  Blam,  emira. 


By  tie  Cottrt«-*STKPHBHB,  J.,  delirering  the  opinieii. 

This  answer  swears  off  the  eauity  of  the  Bill,  and  a  ess- 
tinnation  of  the  Injunction  would  operate  injurioaaly  to  tki 
dsAndant's  business,  and  would  do  the  oomplaiiMffit  nogeoi 
Ilbsre  was  no  reason  for  an  injunction  from  the  bq|uuuag, 
nor  for  the  appointment  of  a  receirer.     The  case  ia  ainnfya 
contest  between  the  complainants  and  the  defendant,  l^sd- 
ing,  as  to  which  is  entitled  to  a  certain  bnikSng,  Md  ^ 
complainants  would  haTc  no  ground  to  go  into  a  Oeott  sf 
Bquity  at  all,  but  would  be  left  to  their  remedy  at  Oeanaon 
Law,  were  it  not  for  the  alleged  mistake  in  lh«r  deed  tAidi 
they  seek  to  have  corrected.    If  they  succeed  in  tiiat^  asidia 
tlMT  claim  to  the  house,  thby  wW  also  Mt  eompcMatfon  liar 
th^  use  and  occupation,  and  damages  for  any  injnij  Wood- 
ing may  have  done  to  the  house  by  dianging  the  atruetiue  of 
it.    There  is  no  pretence  that  he  is  not  able  to  reepond  fa 
all  these  things.    Their  remedy  wfll  be  adequate  ■'  *  — 
plete  without  any  injunction  or  any  receiTcr,  and  tihe 
o^^t  not  to  have  been  appointed,  and  the  injunctiam 
not  to  hate  been  granted. 

Judgment  roTersed. 


MAodM,  Tims  mu,  iMo. ' '       m 

BfttDsfttei  «#.  Book*. 


McDAHHSIi,  Adm'tr,  vi.  HOOKS. 

an  MliiiJtfMrtlit  ia  MlliBfltttd  which  It  Mio«tttef«i  iritli  •  Tendoi^ 
rraet  wiiii  thenawha— r,  btiMe  the  m1«,  to  Mifco  up  the  li«a,  h«  h 
to  aUov  th»  IwB  !■  iettliaf  with  the  pwehewr* 

Dlaint,  in  Lee  Suptrior  Go«rt.  Triid  befoM  J«dg« 
Is,  at  Miroh  Ttm,  1866. 

rt  L.  MoDttud,  sa  adaiiiiistrstor  of  Jsmb  SUyer,  de» 
insdtatad  smt  in  Lee  Superior  Court,  againBt  Jeese 
kfl  and  Hardy  Hooke^  to  reeover  the  eom  of  a  vrom« 
ote  signed  by  tlie  defendants,  and  payable  m  the 
for  071.84. 

the  caee  eame  on  for  trial,  tbe  defendante  proposed 
by  Dr.  Mnnroe,  that  the  note  sued  on  was  given  for 
'  land  sold  by  nlaintiff  at  adminiatrator's  sale,  of 
8S6  Hooka  waa  tne  porchaaer ;  that  pending  the  sale, 
told  Hooka  that  he  held  a  note  on  Shiver,  the  d^ 
rhich  waa  given  for  the  aame  lot  of  land,  and  that  it 
Qd  that  if  Hooka  beeame  the  pnrehaaer  of  the  laad 
!e,  and  wonld  take  np  the  note  from  Mnnroe,  thai 
tiff  would  aoeept  it  as  a  eredit  cf  payment  on  die 
1  on  aa  far  aa  it  would  go ;  that  pursuant  to  thia 
t,  Hooka  purehaaed  the  note  from  MunroOi^ 
^siding  JnAn  excluded  thia  teatimony,  and  a  judg^ 
rendered  u>r  the  plaintiff  for  the  full  amount  of 
aed  on. 

I  for  defendant  moved  for  a  new  trial  on  the  ground 
*oart  erred  in  excluding  the  teatimony. 
irt  granted  the  new  trial,  which  is  the  error  alleged. 

Tebt^  for  plaintiff  in  error. 

» 
I  BuvxAK,  eonira. 


T 


S>ur^.-— Stxphens,  J.,  delivmng  the  opinion. 


case,  an  administrator  sued  on  a  note  whidi  waa 
in  for  land  which  he,  as  administrator,  had  sold  aa 


the  property  of  his  intestate.  The  evidenee  offered  in  de- 
fense against  the  note  wa%  iii  suhMMcei  tUi:  The  de> 
ceased  not  having  paid  '  the  entire  purchase  money  for  the 
land,  died  leaTia^  nis  unpaid  note  for  tlie  balaaee^  eensti* 
lating  a  yendor's lien  on  the  land.  The  adiinisttator  when 
about  to  sell  the  land,  whi^  he  mnst  hayesoM  snl^eet  to  die 
Tender's  Hen,  or  cleared  it  from  the  lien  bj  paying  vp  the 
iwiainder  of  the  purohaae  money  doe  by  tab  inteelale,  agreed 
with  the  defendant  to  accept  that  outatanding  note  of  the  in- 
testate as  a  set-off  against  the  price  which  the  defendant 
sMght  giTe  for  the  land  at  the  administrator's  sale  whk3i  was 
about  to  take  place,  if  the  defendant  would  buy  the  land. 
He  did  buy  it,  and  in  giving  his  note  for  the  prioe,  had  H 
miMlesttoM  thai  dm<otlMr  MMte  irtiidi  had  a  yemdor'a  lienwss 
to  be  allowed  as  a  set-off.  The  defense  asked  that  tiiis  eet- 
4M  nyght  be  allowed,  and  that  the  eyidence  which  preyed  it, 
midatDe  admitted.  We  think  the  defense  was  a  good  one, 
indthat  the  Judge  was  right  in  granting  a  new  trial,  beeavis 
the  eyidence  had  been  ngectad.    The  anbstaaee  of  the  sd-  j 

Bsinistrator's  promise  was  to  clear  the  land  of  that  yendor's 
ken^  and  the  clearing  of  the  lien  was  a  part  of  the  eonsidcr- 
Mieti  of  the  note  which  the  defisndant  Mve.    Now,  whan  he 
teibses  to  clear  the  lien  by  taking  up  the  note  whieh 
tetes  it,  there  is  a  partial  fisilure  of  oonriderafeton. 

Judgment  affirmed. 


i 
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NOTE. 


ING  to  the  death  of  the  Reporter,  by  whom  the  cases 
3  Yolnme  were  reported,  as  well  as  frequent  changes  of 
rinters  daring  its  pnblication-^thej  and  one  of  the 
ihers  having  entered  the  army  of  the  Confederate 
— ^some  errors  have  unavoidably  occurred^  Most  of 
ire,  however,  such  as  the  intelligent  reader  would  read- 
•rect. 

following  Errata  is  given  for  the  correction  of  each 
as  occur  in  the  JETead  Notes  to  the  cases, 
se   corrections   are   also  made  in  the  Index  to  the 


hMT^  "^  ia  tlM  third  Une  of  the  Moond  Head  Kote  to  the  eaae  of  Waiter  ttoLtt. 
237,  read  "Aom.** 

CkmrU,^  In  the  first  Une  of  the  aeeo&d  Head  Note  to  the  eeie  of  GHmm  te . 
Aniom^  p.  99^  read  •"OnMle";  and  for  ''demmi^,''  la  the  fourth  Uoe  of  the 
Note,  read  "ifonM^lMi.** 

W, "  ooonning  jQit  before  "*  anewere/'  In  the  third  line  of  the  fifth  Head  Note  to 
jro^yfMM0««.  Seymour,  Ibtming  ift  O^  p.  440,  read  *"  JT*;  and  for  •*  frT"  in  the 
the  lamo  Head  Note,  read  **  M^ 

iie,^  In  the  aerenth  Head  Note  to  the  eaae  of  The  Water  Lot  Oon^Mmif  te.  Leon* 
read^'AA'* 

0.'*  immadiatoly  following  the  word  ■'posaesalon,**  In  the  fourth  Head  Note  to  the 
'Aom  He.  HMrum,  pb  n9,  read  **^^ 

Ther^  In  tha  third  llneof  the  Head  Note  to  the  case  of  Broum  m.  iNote,  pi  777, 


-^ 


leHre<ir  In  the  thbd  line  of  the  aoeond  Head  Note  to  the  eaae  of  Sktne  €9.  Bed^ 
fV«»  pt  780»  read  **deareedr 

ffic^^  In  tba  llovth  line  of  the  Head  Note  to  the  oaae  of  SooU  etalve,  Winehip 
,  read  "ramdiirf.** 

^dy""  in  tkm  aaeond  Head  Note  to  the  eaae  of  0Mb  ml  Wood,  p»  891,  read  ^'qfT 


I      * 
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INDEX  TO  VOLUME  HI 


ACCORD  AND  SATISFACTION. 
Compnmue. 

ACTION. 

rhote  Usd  is  seiiad  by  the  oorpomte  auihoritiei  of  a  eity, 

ablie  na%  may  mamtain  an  aedoo  ton  ite  valiM. 

TT  and  Oimnctl  of  Rome  vi,  Perkmi^ UM 

lotion  to  reoorer  damages  for  the  killing  of  a  sUve, 

not  be  preceded  by  a  prosecution  for  the  felony. 

anu  v$.  Ib$nhro 2B2 

D  the  Fendora  of  marble  ordered  from  a  distanoe  de-' 
it  to  the  common  carrier  in  pursnance  of  the  order^ 
the  silence  of  the  order  on  tnat  point,  in  nnnnanoe 
e  coarse  of  trade  in  the  article,  their  part  of  the  con- 
is  performed,  and  their  right  of  action  for  the  price  of 
larble  is  complete,  and  will  not  be  defeated  by  their' 
:}neat  nnauthoriied  settlement  of  a  policy  of  insor- 
n  faTor  of  the  ▼endee.    McChtd^  vs,  Shdden  etcA...  8S2 

;tion  for  breach  of  contract  sorrives  against  ihe  exec- 
f  the  defendant.    Bempuy  vi,  Hertzfidd, 869 

e  the  book  prodnoed,  as  the  book  of  original  entries, 
a  mutilated  condition,  the  entries  against  the  defend- 
i^the  hand-writing  of  (he  pbdntiff,  and  no  witness 
\  %hat  plaintiff  kept  eorreet  books,  or  that  he  knew 
r  dealinmi  between  the  parties,  the  testimony  is  insof- 
to  joaragr  n  reeorery.     Cheaper  v$.  Browm  A  ^tomu*  904 


ttd  OlSSXi 


6.  Where  a  plaintiff  dwminMM  Ue  Mtba  dwisg  ▼aeatuHiy  «a* 
der  the  Act  of  1848,  and  the  Clerk  pegleets  to  make  entij 
of  the  fiMt,  the  onitfion  maj  be  enred  at  the  aest  Term  of 
the  Coort^  bj  a  mme  j»ro  tunc  entiy. 

MotuUamvB,  Rowkmd  A  Ande^f 920 

7.  In  an  action  on  a  Sheriff's  bond  fbr  a  breaeh  of  his  oftaiil 
dntjy  his  sureties  may  avail  themselves  of  a  prior  judgment 
rendered  in  fkf of  of  tte  tSheriff  on  a  rule  wt  the  same  al- 
leged breach *of  duty.     Brotcn  vs,  Bradford  et  al,.. 927 

8.  M.  sues  o^t  a  writ  ag^nst  K.,  returnable  to  Mav  Term,  1859, 
of  the  Court  Servioe  is  duly  aokaowledged  by  the  defend- 
ant, and  process  waived  in  April.  The  case  is  not  docketed 
until  November  Term  thereafter,  when  the  parties  appeal  by 
consent.  Eeld,  That  the  defendant  is  not  entitlea  to  have 
the  case  dismissed  upon  the  appeal,  because  it  was  not 
docketed  at  the  appearanoe  Term  in  May,  1859. 

Moiae  vt,  Kncgpp *. 912 

^ee  Lo8t  Paperif  1. 

AIMkllNISTRATOBS. 

1.  An  administrator  is  not  liable  for  interest  during  the  fim 
year  after  his  appointment,  unless  he  actually  makea  inte- 
rest.    AUenv$.  Jaardeeetal 463 

2.  The  Act  of  IJBSO,  authorising  foreign  administrators  to  sue 
in  ihis  State,  applies  as  well  to  actions  ex  delicto  as  to  ac- 
tions ex  contractu.     Averitt,  AdnCr^  v$,  Pope^  Adm*r (69 

3.  If  an  administrator  illegally  sells  the  propertv  of  his  intes* 
tate's  estate,  and  becomes  himself  the  purcliaser,  and  the  , 
heirs  elect  to  rescind  the  sale,  he  will  be  decreed  to  convey' 

.  to  them  die  property  remaimM  in  his  hanib  uiisdMi  and 
to  account  for  that  which  he  has  ^posed  of  bj  gift  or 
resale,  at  the  highest  value. 

Shine  v$,  Redwme  ofndwi/e ......^ ,..«••  78^ 

4.  The  ex  parte  ordeia  of  the  Qrdinaiy,  are  no  piote#iatt  tm,^ 
the  administralor  jbr  his  ill^^al  acts.    Jbid^    '  ^ 

■    •   • 
oca  Jiiftufyf  4* 


JdPfJMQiitlWak 
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BO  mplwatioii  wbta  tWr»iv  •  wiM  mhnk  4om  mi  Mquite  > 
it  lo  M  doae.     Brmoion  et  nL  im.  Jlr^-wiinM  eftW.Oi. »««•.. ••»«*•  416 

ADVERSE  P088E89IQV. 

!•  The  possesaion  of  the  yendec  under  a  bond  for  title*,  xa  not 
the  posBession  of  the  vendor,  (especiallj  when  the  fonuer 
repadiates  the  title  of  the  latter,)  so  as  to  perfleet  the  Statu- 
toiy  title  of  the  vendor,  by  reason  of  the  adverse  holding 
of  the  vendor  and  vendee. 
JPayne  vs,  McKinney  db  Whiihw « B8 

2.  The  cutting  of  timber  will  not  constitute  an  adverse  posses- 
session  of  the  land,  nor  will  proof  of  particular  act»  at  dif- 
ferent times  create  a  Statutory  title. 
Durham  v$.  Holmau 619 

8«  No  matter  what  the  acts  of  a  defendant  may  have  been,  or 
what  claim  he  may  have  asserted  to  the  land  in  controversy, ' 
unless  he  has  been  in  the  actual  possession  of  the  land,  by 
himself  or  his  tenant,  openly,  notoriously,  vuibly  and  con- 
tinuously for  seven  years  previous  to  the  comiueBceiiieat  of 
the  suit,  under  color  of  title  and  claim  of  right,  the  Statute  . 
of  Limitatioos  will  not  protect  him  against  ibsa  true  title. 
Rid. 

4.  The  attornment  of  the  plaintiff's  tenant  to  defendant  with- 
out the  kaowledge  of  plaintiff,  and  such  tenant's  oontinued 
poflsessiou  under  defendant,  is  not  such  advene  possession 
as  will  create  a  Statutory  bar  to  plaintiff*s  right  of  action. 
Buckner  v$.  GliamUm 652 

5.  Where  a  tract  of  laud  is  held  and  known  as  a  whole,  a  pos- 
session of  a  part  may  be  a  possession  of  the  whole  to  the 
extent  of  the  paper  tide  under  which  it  is  held.  And  so, 
too,  where  the  whole  tract,  as  such,  is  claimed  by  the  ad- 
verse pcrty,  then  perhaps  the  possession  of  a  part  may  be 
construed  into  the  possession  of  the  wbde.  But  where  a 
tract  or  settlement  of  land  is  made  up  of  different  lota  <Mr 
parcels,  and, the  adverse  claim  is  to  one  only,  then  the  poa- 
session  of  another  part  of  the  tract  cannot  ripen  into  a 
Statutory  title  as  against  the  particular  kH  claimed. 

Wikifv$.  Wmmckeial. 701 


6.  When  five  or  tao  mtm  of  •  IM  «f  biaiy  oormd  bj  tnftir, 
k  endoiod  by  a  fenoOi  is  the  abiOBoe  of  all  proof  to  tin 
eoainiy,  tho  fNOMipliMi  to,  that  tboaal  ia  tea  Af  riHai 
of  tba  olaia  of  figbt  to  4ha  paouaas  ao  iaaloiai ;  aad  m- 
aaaially  wbos  Iba  aol  k  aaoMtpaBied  bf  a  aotempoiaiMOii 
doolaiatioD  tbat  both  that  lot,  aad  tho  ono  oontigooof,  ail 
boloag  to  tho  ooo^mhiI.    JML 

7.  Poiiwrioa  of  laad  aunt  not  onlj  bo  adrono,  but  ooatinii- 
ouy  ia  ordor  to  ripon  ioto  a  Statutory  Utie.  Nor  will  it 
anfioo  to  proFO  aeven  yoan  contioaoiu  poanaaioa  hw  differ- 
ont  tonaatOi  botwoea  whom  tharo  ia  ao  pririty.  Ia  soek 
oaao,  tho  tonants  are  but  auoooMiTe  treipaaaeny  aa  agaiait 
tho  title  of  the  true  owner. 

Soe  ds  Hag9  vs.  Doe^  ex  dem.  Morruon^ 971 

ALTBEATION. 
See  Ptommorff  Notee^  1. 

.   AMENDMENT. 
See  OamukmentBf  S« 

APPEALS, 

1.  If  an  iaenoi  trarerring  Hhe  truth  of  the  grounda  upon  urfcieh 
aa  attaehment  iaaues,  be  tendered  at  the  trial  temiy  and  be 
diaallowod  by  tho  Court,  an  apped  on  the  merila  wOl  aot 
earry  up  raohprellnunaiy  question. 

Nealve.  W.  Ni  dh  W.  Bookmt 4A 

2.  The  State  tw.  /lecm,  %  Oa.  Sep.,  400,  and  Arm^ttm^m. 
The  Oglethmjae  Brie^  df  TwnpOce  06.^  19,  6a.  Bap.,  661^, 
reaiBmiod.    Joneeve.  The  WSUe  VaJUof  R.  R.  Ob 4S 

8.  An  appeal  may  be  entered  ftom  a  oonfeeaion  of  judgmoftt, 
without  raierring  Iha  right  to  appeal.    EmtUr  m.  AiaMy.  SOS 

4.  There  is  no  appeal  under  the  Act  of  1856,  diraotyic  A* 
mode  ia  which  one  year's  provision  shall  be  aat  apaii  fba 
the  family  of  the  deceased.    Pope  vs.  J3i^<M..,...<,««««^.^^  539 


5.  The  rights  and  liabiHties  of  a  party  not  appealfaigi  aM 

termined  and  Czed  by  the  first  yerdiot ;  nor  can  tliM  W 
changed  by  any  fbrther  proceeding  on  the  Appeal  VbJL  "^ 
Ih^hamvs.  Keaion  et  aL .; ;..!1-  MO 

Set  JmUc^s  dmrif  8*  .  «    • 


See  <Mmitiai  Law^  9^  9, 10. 

ATTAOBMBNn. 

1.  Th«  pnlimiBMrj  Istat  ftuthorised  br  die  Ml  #f  IM^^-'M, 
to  trarene  th«  trath  of  Um  tftiiTit  ia  lelatioii  to  the 
snwnd  upon  iriiidi  the  aitaohment  ianied,  rnuit  be  ten*    ' 
darad  at  the  rBtnrn  Tenn  of  the  attaohment 

NealvB.  W.K.d}  W.  BookmU 40 

2.  Whefe  the  iwae  traverdDg  the  tnriii  of  the  miuid  opoii 
whieh  the  attaohment  was  iamed,  was  tendered  at  the  mat 
Tenn  of  the  attaohment,  and  diaaUoved  hj  the  Oooit^  an 
appeal  upon  the  nerita  doea  not  eany  up  toia  preUmtnaij 
question.    Ihid. 

ATTORNEYS. 

See  CanimHanceBf  2 ;  WtineiseSf  9, 

BAILMENTS. 

BANES. 

L  The  foorth  role  of  the  sixth  section  of  the  charter  of  the 
Planters'  &  Meehaniea'  Bank  of  Golambns  provides,  that 
the  UN^  avenet  of  its  debts  shaH  at  no  time  exceed  three 
tinea  the  CMpital  stock  actoallj  paid  in,  oyer  and  above  the 
apede  actnalTj  deposited  in  its  vanlts  for  safo-keeping.  In 
case  of  ezoess,  the  Direetors  were  made  pevsonallj  liable  for 
the  same.  On  the  27th  Janoaiy,  1842,  and  23d  Febmarj, 
1842y  the  Bank  issMod  to  Oeeige  Haigioves  two  certifioatea 
of  depesiti  payable  to  his  order  on  ihe  certificates^  with  in- 
terest ftom  d«2e.  The  defendants  are  the  onl;  snrvivors  of 
the  then  seven  Direetors :  five  are  dead,  four  cf  ihem  hav- 
ing  repnastttativea  with  estatea  in  the  jurisdiction  of  the 
Cwai,  and  who  eonld  be  joined  in  the  snitb  On  the  12th  ■ 
Jane,  1818,  a  judgment  of  forfeiture  and  dissolution  of 
said  oorpgntion  was  rendered  by  the  Superior  Court  of  Mus- 
cogee country  upon  proceedings  instituted  for  that  puipose,  , 
and  directed  by  Ads  of  the  Le^aUture  of  1840  and  1842. 
By  the  Aets^  the  judgment  was  to  dedm  a  diepohitioii  for  • 
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all  pvrpoMs  esoepi  the  xigM  -I*  iolket  aad  pay  ili  debit, 
to  sell  end  conyey  ite  real  and  peraonal  estate ;  the  jadg- 
meat  oontained  no  eneh  Baving.  Da  the  26tik  Um^  1841, 
the  Bank  attigned  all  its  property  and  assets  of  every  kind 
to  B.  B.  A.  to  pay  d^ts,  &a.  Th#  Legislatare,  in  Decern- 
ber,  1848,  passed  another  Act,  reoiting  that  the  deereea  of 
forlUtare  hid  been  rendeBod,  <<  as  ptovided  for  nnd  eoaiea- 
plated  by  aud  Acts,"  and  easigaaient  made,  which  waa  by 
that  Ael  deelared  to  be  valid;  the  ssseta  of  the  Bnnk, 
fr<»Q  neeleot  or  waate  of  aasigoee,  were  lost.  By  the  terma 
of  the  onarter,  the  corporation  was  to  oontinae  nndl  the  1st 
of  Januaryy  1857.  Suit  was  brought  against  the  defend- 
anta^  as  IHreetoni^  for  the  amennt  of  the  two  eertifieatea  of 
deposits:  Heid — 

1.  That  the  plaintiff  was  not  bound  to  join  the  Tepresentatites 
of  the  deceased  Directors  in  the  action  against  the  snrrivor, 
although  under  the  Act  of  1818  he  might  do  so. 

2.  That  the  oertificatea  of  dmosits  were  not  obnozioua  to  the 
Act  of  December  26th,  1837,  ^to  festnin,  prevent  and 
make  penal  the  peying  away,  &o.,  any  bank  bill,  fte.,  in- 
tended and  for  eireulation,  fte.,  as  paper  money,  having  km* 

Ser  time  than  three  days  to  run  after  its  date  before  re- 
eemable,  &c.,  payable  dtherwise  than  in  gold  and  silver." 

8.  That  these  oertifieatce  are  such  debts  aa  are  .within  the 
meaning  of  the  fourth  mle  of  the  sixth  section,  ibr  the  ex- 
cess of  which  Directors  are  liable. 

4.  That  the  toss  of  the  assets  of  the  Bank  in  the  hands  of 
the  asstgneey  and  from  the  neglect  or  waste  of  the  sasignee 
did  not  relieve  the  Directors  mm  their  liability,  but  tras' the 
loss  of  the  corporation. 

6.  That  the  liability  of  Ae  Directors  ht  these  debto 
Statutoiy  liability,  and  not  barred  by  time  until  after 
Ur  years. 

6.  That  the  judgment  of  fbribiture  did  not  extinguish  the  li 
biMty  of  the  iMrectors. 

7.  That  rights  ao(}uifed  under  a  iempQvaiy  Sfatule  are 
nent  and  continue,  notwithstanding  ihe  exfHfation  ef 
law  under  whidi  they  were  acquired,  and  that  the 
of  the  DSreetofB  continued. 

8.  That  neither  the  debts  of  the  Bank,  nor  the  MnhiKly  of 
these  IKreotota,  wtee  extinguished  by  the  eK|RMion  ef 
charter. 

0.  That  the  liability  of  the  Direolors  would  nd  he 
even  if  the  debt  wis  extingidBhod  is  to  the  B|mk« 

10.  That  the  deed  of  Milgnmoiit  end  nsvinif  in  th«  A^ 
1842  «Bd  lM8%<MidfKVeiifet*t4shto'tMlliabiliiinB 
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from  extiiinMiiAeat  or  defelnioliMy  mwm  H  Ibsirafevaa 

in  fereo.    Hmrfrot^  Edr,  v$,  Vkambtf9,  ei oL » ••480 

S«  Where  a  blll-*liokier  saes'  fth^  aas^ee  of  m  Bwtk  noaite 
notes,  and  no  plea  d  non  eU  faetatn  is  filed,  ihe  plaintiff 
need  not  prove  the  exeoQtion  of  Ihe  Bille^ 

Bethune  vs.  Doughertif 770 

* 

3.  The  Chattahoochee  Railroad  k  Banking  Companj  made 
an  assignment,  in  1841,  to  Van  Leonard,  W.  P.  Yonge, 
and  John  Bethune,  of  its  effects,  to  collect  and  pay  its  debts. 
There  is  no  evidence  that  Van  Leonard  ever  accepted  the  - 
trust.  There  is  proof  that  the  other  two  did.  In  Decern 
ber,  1843,  the  Legislature  passed  an  Act,  in  whiefa  it  is  re- 
cited that  an  assignment  had  been  made  by  said  Railroad  & 
Banking  Company,  to  John  Bethune,  and  confirming  and 
making  valid  said  assignment  for  all  purposes,  both  in  Law 
and  Equity ;  and  deolartng  that  said  assignee  might  sue 
and  be  sued  in  his  said  character  of  assignee  for  any  de- 
mand due  to  and  from  said  Banking  institution.  Meldj, 
That  said  Act  is  oonstitutional  and  valid^  and  that  the  sub- 
sequent renunciation  by  John  Bethune,  in  December,  1844^ 
of  this  legislative  ratificatiob  of  his  appointment  by  the 
Bank,  does  not  discharge  him  from  liability.     Ibid. 

4.  Where  a  Common  Law  remedy  is  given  to  enforce  an  equi- 
table right,  to  which  the  Statute  of  Limitations  cannot  be 
pleaded,  it  cannot  be  pleaded  to  the  proceeding  at  Law. 

Ihtd, 

BILL  OP  EXCEPTIONS. 

1.  The  bill  of  exceptions  must  affirmatively  disclose  the  error 
assigned.     Doehlervn,  Waters 944 

2.  When  aft  applicatioa  is  made  for  a  new  trial  and  revised 
by  the  Court,  a  certificate  by  the  presiding  Judge  to  this 
fact  does  not  amount  to  a  certificate  as  to  the  truth  of  the 
grounds  upon  which  the  motion  was  made.  It  may  be  that 
the  rule  was  denied,  because  the  statements  embodied  in  it 
were  not  in  accordance  with  the  ikcts  which  transpired  in 

the  cause.     Mc Clone  &  West  vs.  Densmore  &  Kyle 724 

4.  A  wHt  of  error  will  be  dismissed  uoless  prosecuted  by  Ihe 
plaintiff  in  error  at  the  term  to  which  it  is  returnable  by 
Law,  or  there  be  Providential  cause  for  the  failure ;  and  the 


•J  .  I 


earn  after  Um  hUI  of  eiooptiou  is  illed  in  tluiOhik's 
below^  unless  sooh  first  term  opens  before  the  expimtion  of 
fifteen  di^  Ami  snoh  filing.    JliyaiiviL  fPUton* -•••.434 

BOOKS  OF  AO0OUNT8. 
Stt  Aeiionj  5. 

BRIEF  OF  EVIDBNOE. 
See  Praeike,  8,  9, 11. 

CAPIAS  AD  SATISFACIENDUM. 

See  JaU  Fen 

CBRTIOBARI. 

1.  In  order  to  obtain  s  certiorari  from  s  Jnstiee's  Court,  tbe 
facts  stated  in  the  petition  need  not  be  verified  by  affidavit. 

Ware  vt.  Craven 35 

CHARGE  OF  THE  COURT. 

1.  The  Coart  should  alwsjs,  upon  request,  charge  the  J017 
specially  as  to  any  fact  relied  on  by  either  party,  that  is 
true  and  material,  bo  as  the  Junr  may  be  advised  by  the 
Court  of  its  legal  effect  and  application  to  the  issue  they 

are  trying.     Chiutain  dh  Luck  vm.  Robntton  et  al. 55 

2.  When  a  l^al  charge  is  requested  upon  the  main  point  in 
a  cssci  but  is  unintentionally  omitted  by  the  Judge,  and  not 
suggested  by  counsel,  when  called  on  at  the  end  of  the  gen 
mX  charge  to  suggest  omitted  points,  a  new  trial  oaght  le 

be  granted.     Adair  et  al.  ve»  Adair « ^  102 

8.  Where  the  charge  of  the  Court  is  calculated  to  pnveat  the 
Juiy  from  giving  to  any  portion  of  the  testimony  papew 
eonsideration,  and  the  party  may  thereby  have  beeninjnrei, 
a  new  trial  will  be  granted.     Okue  ds  Blahek  at.  C^tnk,, 


4.  Although  a  charge  be  literally  ooireet,  still, if  tlinki_    _ 
was  calculatei  to  mislead  the  Jury  upon  a  material  ip^t/A^  m^ 
new  trial  may  be  awarded.    JSmith  amd  m/e  9u.09fwi§^^  S4t 
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ciiiri.  NmMM. 271 

i  error  in  die  Oovft  to  ehaife  the  Jwrjj  ''that  there  18 
ifliet  in  tbe  eridenee/'  when  thmt  is  deoiedy  it  being  for 
furj  to  detarmine  whether  there  ie  in  ftoc  e  eosiliot, 

k  and  w]fe  et  al.  vi,  Thornton 861 

Q  there  is  tn  apparent  conflict  between  the  teatiiiony 
le  witneM  and  two  others,  it  is  error  to  ohaice,  that  the 

are  to  consider  fVom  tiie  eridenoe  whether  the  two 
ot  mistaken,  thns  discriminating  against  the  two,  espe- 

when  the  testimony  is  of  the  same  eharaoterand  alike 
iched  on  the  record.    IMd. 

error  in  the  Gonrt,  in  the  charge,  to  pyean  nndae  and 
-eot  weight  to  a  portion  of  the  eTidenoCy  and  which  ia 
;lii8ion  of  other  parts  eqoally  important.    lind» 

error  in  the  Oonrt  to  chaige  the  Jurj  in  a  criminal 
that  the  defense,  if  sucoessfiUy  woqM,  in  his  judgment, 
led  on  the  violation  of  a  solemn  oath  they  had  taken, 
e  is  ''  constrained  to  warn  them,  that  to  acquit  a  pris- 
n  such  a  ground,  that  ignorance  of  the  existence  of  a 
)  a  good  excuse  for  iu  violation/'  would  be  a  violation 
ir  oaths  aa  Juron.     DirkenM  vs.  The  Siate 883 

error  in  the  Court  to  charge  the  Jury  on  a  state  of 
ot  warranted  by  the  evidence.     Cain  vs.  Bushy  et  al.  714 

>agh  the  eha»e  excepted  to  is  evidently  a  mistake, 
'  it  stands  in  the  record  ss  tbe  act  of  the  Court,  and 
leouB,  auoh  error  must  be  corrected.    Ihid. 

pothetical  charge,  which  has  an  injurious  tendency, 
Water  Lot  Co,  vs.  Jones 944 

in  carriages  and  harness  were  bought  in  Columbus 
Cee  ft  Roberts,  whether  b^  Livingston  or  Brady, 
3  flome  conflict  in  the  testimony.  Livingston  gave 
e  in  payment,  with  a  stipulation  upon  its  face  that 
3  of  Dr.  Wardlaw  might  be  substituted  for  his,  Liv- 
s.  The  decided  weight  of  proof  is,  that  Livingston 
be  trade,  and  that  the  vendors  looked  to  him  for 
t.  McKee  ft  Roberts  sue  Brady  in  assumpsit  for  the 
e  money  :  HeH — 1.  That  the  Court  erred  in  re- 
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fusing  to  ebarge  as  fe<)ii€Btedy  tfuil  dM  ftsi  dMUW  ▼—don 
took  the  note  of  LiviogfioD  at  the  time  of  the  sale  fiw  the 
purchase  money,  was  prima  facie  eridenee  that  the  credit 
was  given  to  him ;  and  in  adding  a  qaaliiieation  that  had 
noliiing  to  do  with  the  legal  principle  eontained  in  the  re- 
quest, namely:  *<  provided  the  not«  was  absolute  upon  its 
noe,  and  notning  further  to  be  done  bj  the  parties  thereto; 
the  only  condition  being  the  stipulation  that  Livingston 
might  substitute  Dr.  Wa^law's  note  for  his.  2.  In  chaig. 
ing  that  the  payment  by  a  promissory  note  on  an  insolvent 
person  was  no  payment  at  all,  the  proof  showing  that  the 
payment  was  not  by  Brady,  the  defendant,  in  Livingston's 
note,  but  bv  Livingston  in  his  own  note :  Heid^  That  the 
remedy,  if  there  was  any  against  Brady,  was  to  charge  him 
upon  the  fraud  in  the  transaction,  and  not  upon  the  con- 
tract of  sale.     Brad^vs.  McKee  A  Roberts 74S 

See  Criminal  LaWf  16. 

CHILDREN. 

See  With,  8. 

CITY  ORDINANCES. 

1.  A  party  summoned  to  answer  for  an  oflbnee  eommitted 
against  one  ordinance,  cannot  be  proceeded  against  and  pun- 
ished by  another  and  a  different  ordinance. 
Lesterjelie  vs,  Oity  Cfmncilof  Columbus d36 

CLALMS  AND  CLAIM  LAWS. 

1.  The  interest  which  will  support  a  claim  under  our  Statute, 
is  any  interest  which  renders  the  property  not  subject  to 
the  levying  fi.  fa.  or  attachment,  or  which  is  inconsis- 
tent with  the  plaintiff's  right  to  proceed  in  selling  the  prop- 
erty.     Wade  is  Co.  vs,  Hamilton  ei  al, 

2.  When  goods  are  attached  and  claimed,  and  the  proof  nib- 
mitted  by  plaintiff,  on  the  trial  of  the  issue,  is  slight  as  to 
title,  evidence  that  the  goods;  al  the  time  of  the  levy,  were 
in  the  possession  of  claimant,  and  not  of  deftndant,  is  pro- 
per to  be  considered  by  the  Jury  on  the  question  ef  title. 
Shtihz  et  al.  vs.  WatkinSy  et  al 

See  Equifyj  5;  Mortgagesj  4. 
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OLBRK  OF  8UPBEI0R  COURT. 

e  Clerk  is  not  entitled  to  a  fee  of  one  dollar  in  ad^anoe 

entering  a  ease  on  the  motion  docket. 

//  vs.  Lhmcan 938 

COMMON  CARRIER. 

ten  Cotton  is  to  be  transported  through  the  medium  of 
common  carriers,  connecting  with  one  another,  it  is  the 
jT  of  him  who  performs  his  part  of  the  transportation 
,  to  deliver  it  to  his  successor,  by  at  least  placing  it 
re  it  is  easily  accessible  to  him ;  but  while  the  first  can- 
diacharge  himself  by  a  less  delivery  than  this,  the  next 
bind  himself  by  accepting  a  less. 
tn  Drajf  Line  Company  V8.  Hurt 798 

Dtliverjf, 

COMPROMMB. 

Te  parties  have  conflicting  claims  depending  upon  a 
point,  and  they  compromise  them,  each  is  bound  by  the 
.^ment,  whether  the  Law  point  turns  out  to  have  been 
im  or  against  him.     Morris  et  al,  vs,  Munroe 630 

CONIESSION  OF  JUDGMENT. 

Appeals^  3. 

CONFLICT  OF  JURISDICTION. 

^quiit/y   19. 

CONSIDERATION. 

)mise  to  pay  money  is  without  consideration,  and  will 
i  enforced  when  the  reason  for  giving  it  is  not  to  cover 
i;e8  resulting  from  the  failure  to  perform  a  contract,  but 
vent  the  failure  by  a  penalty.     Doebler  vs,  WdterSy.,,  844 

untracts  6,  Evidence  19. 

CONTINUANCE. 

o  ground  of  continuance,  of  itself,  that  a  full  report 
64 
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of  a  decision  of  this  Court  in  ihecaseon  trial,  has  not  been 

received  by  tbe  party  desiring  its  us&. 

Walker  €t  al  V9.  Floyd^ 237 

2.  To  be  entitled  to  a  oontinuance  on  account  of  the  abaenee 
of  a  practicing  attorney  from  the  Court,  the  party  desiring 
such  witnisss  must  show  the  same  diligence  to  have  the  attor- 
ney in  attendance,  or  to  obtain  his  evidence,  as  for  that  of 
any  other  witness.    Ihid, 

3.  A  continuance  will  be  granted  in  order  to  give  a  par^  aa 
opportunity  of  compelling  a  witness  in  another  State  toans- 
wer  interrogatories,  even  in  the  absence  of  knowledge  on 
the  part  of  the  Court,  as  to  whether  the  Laws  of  such  Stats 
will  furnish  the  compulsory  process  or  not. 

Johnson  v8.  Baldwin^ 810 

4.  A  continuance  ought  not  to  be  granted  on  the  ground  of 
absent  evidence,  when  the  opposite  party  fully  admits  all 
that  could  be  proven  by  the  evidence,  if  present;  nor  when 
there  is  no  showing  of  the  proper  diligence  to  have  it  pres- 
ent.    Baldwin  vi,  Walden, 829 

See  Criminal  Law^  1. 

CONTRACTS. 

1.  When  carpenters  agree  to  do  work,  according  to  specifies- 
tions,  in  a  neat  and  workman-like  manner,  and  fail,  not  only 
to  comply  with  the  contract,  but  do  the  work  unskillfuUy 
and  negligently,  they  are  liable  to  respond  in  damages  to  the 
employer,  for  all  injuries  resulting  from  the  breach  of  the 
contract. 

Trustees  of  Monroe  Female    University  vs,  BroadJiM  ei  at      1 

2.  The  fact  that  the  employer  accepts  the  work,  and  agrees  to 
pay  for  it  according  to  contract,  does  not  relieve  the  carpen- 
ters from  such  liability,  unless  the  employer,  at  the  time, 
knew  of  the  deficiencies,  or  breach  of  contraet,  and  ex- 
pressly agreed  to  waive  his  rights  under  the  same,  which 
must  affirmatively  appear     Ihvd, 

3.  Where  there  is  a  conflict  of  testimony  as  to  the  terms  of  a 
contract,  and  the  witnesses  are  (equally  credible,  neither  be- 
in  jp  present  when  the  contract  proven  by  the  other  was  made, 
it  may  be  recDnoiled  by  supposing,  that  in  the  course  of  the 
negotiation  the  terms  were  changed ;  and  in  that  event,  the 
last  should  be  enforced.    Hobhs  vs,  Davis, 
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en  a  ne^o  ii  hired  to  make  a  orop,  aod  taken  away  by 
owner  in  the  middle  of  the  year,  whereby  the  crop  is 
rely  lost,  the  true  measure  of  damages  ifi  the  hire  of  the 
0,  the  rent  of  the  land,  and  the  expenses  incurred  for 
purpose  of  making  the  crop.     Iltd. 

m  a  negro  is  hired  to  make  a  crop  of  com,  cotton,  &o., 
no  time  is  fixed  for  the  termination  of  the  hiring,  it 
be  presumed  to  be  /or  the  year.     Ibid. 

*y  contract  must  be  founded  upon  a  consideration,  eith- 
lod  or  valuable,  otherwise  it  is  a  nude  pact.  If  a  Plain- 
n  /.  fa.  has  a  lien  upon  property  which  is  sold  for  98,- 
or  is  worth  that  amount,  and  he  agrees  to  accept  of 
)0,  or  one-fourth  of  the  amount  from  the  defendant  in 
ition,  or  the  purchaser  under  him,  and  release  the  debt- 
>m  his  liability  upon  the  judgment  debt,  the  agreement 
ituitous  and  cannot  be  enforced.    Molj^eaux  vs.  Collier^  731 

•siding  in  Florida,  contracts  to  sell  and  deliver  to  C.  & 
)Utchers  in  the  city  of  Macon,  Georgia,  600  head  of 
cattle,  at  a  stipulated  price — 200  to  be  delivered  the 
f  June,  200  the  first  of  August,  and  200  the  first  of 
uber.  The  first  two  instalments  are  delivered  and  a 
;ivcn  in  part  payment;  the  plaintiff  fails  or  refuses  to 
r  the  remaining  200.  Held^  That  in  a  suit  by  S.  upon 
)te  given  for  the  cattle,  C.  k  W.  may  reduce  the  re- 
'  by  the  amount  of  damage  they  sustained  on  account 
plaintiffs  failure  to  consumate  the  contract. 
f/ da  Walker  vs.  Suttoriy  876 

rows  $1,000  of  B.,  and  promises  to  retnrn  it  in  ten 

-  send  B.  a  note  for  95,000  which  he  holds  on  C. — 

That  in  the  absence  of  positive  proof  as  to  the  na- 

the  transaction,  it  will  be  construed  into  a  security 

$1,000  borrowed,  and  not  an  absolute  transfer  of  the 

note.     Equity  would  relieve  against  such  a  contract, 

faotorily   proven;    the  ten  days  within   which   the 

was  to  be  returned,  not  being  of  the  essence  of  the 

3nt. 

:    Thomp9on  V8,  Brawn  <fh  Carmickaely 925 

"  McIntosh,  February  3d,  1855. 

Ckndkbson  Smith,  Esq. — Sir  :  If  Henry  Weaver 
>nrcba8e  any  of  the  nesroes  of  Langford's  estate,  I 
o  stand  his  security  if  ne  desires  it,  and  will  be  ta- 
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ken ;  and  I  shall  not  be  present  on  yoor  sale  day,  but  will 
attend  to  it  at  any  time. 

Yours  respectfully, 
[Signed]                                     SAMPSON  BELL." 
Weaver  having  bought  property  upon  the  credit  of  this  letter 
at  Langford's  sale,  and  Bell,  when  called  upon,  refusing  to 
become  his  security.     Htldy  That  the  letter  was  actionable. 
Smith  v$.  Beli, 919 

CORPORATIONS. 

1.  As  the  Act  of  incorporation  of  the  Dahlonega  Tanning 
and  Leather  Company  contains  a  personal  liability  clause  as 
to  stockholders  therein,  that  liability  continues,  notwithstand- 
ing a  transfer  of  the  stock,  unless  the  stockholder  so  trans- 
ferring, shall  discharge  himself  from  liability,  by  a  eompli- 
anoe  with  the  provisions  of  'M  section  of  the  Act  of  29tli 
December,  1838.     Afason  dh  Field  vt.  Force  Broihersdh  Co.    99 

2.  When  a  Judgment  is  properly  rendered  against  that  incor- 
poration, and  execution  legally  hsued,  the  same  may  be  lev- 
ied upon  and  collected  out  of  the  private  proper^  of  any 
of  the  stockholders  therein.  No  service  of  prooeas  apoB,or 
notice  of,  the  suit  to  the  stockholders  being  required  by  that 
Act,  or  necessary.     Ibid. 

See  Action  8. 

CRIMINAL  CONVERSATION. 

1.  "It  is  not  always  necessary  that  the  husband  be  proved  to 
have  connived  at  the  particular  acts  of  adultery  chaiged. 
For  if  he  suffers  his  wife  to  live  as  a  prostitute,  and  crimi- 
nal intercourse  with  a  third  person  ensues,  he  can  have  no 
action.     It  is  damnvm  absque  ivjuria"     Cook  vi.  Wood,...    891 

2.  "Passive  sufferance,  or  connivance  of  the  huabaBd,  maj 
also  be  shown  in  bar  of  a  civil  action.     Ibid. 

8.  "  It  is  not  necessary  to  show  connivance  at  actual  adultery 
any  more  than  it  is  necessary  to  prove  an  actual  and  specific 
act  of  adultery.     Ibid. 

COST. 

1.  It  is  error  to  tax  the  defendant  with  the  entire  eeete  of  m 
proceeding  to  dissolve  an  injunction. 
Mai^or  and  Council  of  OolumbtM  v$,  Jaquet  ei  mL^ •*•  »«   ^^ 
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COURT  OF  ORDINARY. 

)  order  fpranting  loaye  to  iell  the  land  of  a  testator,  grant- 
by  the  Court  of  Ordinary  npon  the  application  of  the 
oiDigtrator  with  the  Will  annexed,  ia  Talid,  whether 
sed  on  legal  re<i8on  or  withont  reason ;  and  a  sale  nnder 
)asse8  the  title  of  the  testator. 
€j  ex  dem  Sikes  vs.  Roe  et  a/., 961 

AdminuiratorBf  4. 

COVENANT. 

>  Water  Lot  Company  sold  to  Van  Leonard,  in  trust  for 
Howard  Manufacturing  Company,  a  water  lot,  No.  11, 
^hich  were  various  covenants.  In  one  place,  in  one  of 
deeds  between  the  parties,  Van  Leonard  was  styled  trus- 
of  the  Howard  Manufactaring  Company ;  in  another, 
tee  of  the  stockholders  of  the  Howard  Manufacturing 
ipany.  In  the  deeds  there  were  various  covenants; 
3g  others,  afler  stipulating  how  the  canal  or  reservoir 
to  be  finished,  the  waste-way  not  being  considered  suffi- 
:}y  deep  to  cany  off  the  waste  water  from  the  machin- 
the  Water  Lot  Company  agreed  to  blast  out  the  waste- 
opposite  to  lots  IS,  14,  15,  the  Howard  Manufacturing 
pany  to  blast  out  opposite  11  and  12,  all  being  below  11, 
hich  the  Howard  Manufacturing  Company  intended  to 
ip  machinery.  There  was  this  further  stipulation : —  • 
the  Water  Lot  Company  would  <'  so  finish  all  the  eyes 
e  canal  or  reservoir  as  to  furnish  and  contain  in  said 
,  water  in  sufficient  quantity  to  propel  the  machinery 
d  and  erected  on  lot  No.  11,  by  Leonard.''  After  erec- 
>f  buildings,  &c.,  on  the  lot,  the  whole  property  was 
it  Sheriff's  sale,  as  the  property  of  the  Howard  Manu- 
ring Company.  On  an  action  Drought  by  the  Howard 
ifactoriog  Company  for  breach  of  covenant  and  injn- 
iistained  by  the  Howard  Manufacturing  Company  prior 
t  sale,  one  Parr,  who  held  an  interest  in  the  property 
the  purohaaer  at  such  sale' was  offered  as  a  witness. 

Parr  was  not  interested  in  the  result  of  that  suit,  and 
itent. 

the  styling  of  Van  Leonard  in  the  one  as  trustee  for 
[owftrd  Maaufaeturing  Company,  and  in  the  other  as 
i  for  stoekholders  of  the  Howard  Manufaoturing  Corn- 
was  iamaterialy  and  explained  itself. 


'  J 
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3.  That  the  Water  Let  Com^iipr  did  not  eorenaniMpprlow 
water,  or  to  sapplj  the  maohinery  with  water  at  aU  events, 
but  the  parties  oontraoted  on  the  basis,  that  if  all  (ke  oore- 
naota  were  performed  as  stipolated,  in  regard  to  eaaal,  waite- 
waj  and  eyes,  that  a  sofficieney  of  water  would  betopplied. 

4.  That  the  mutual  oovenanls  as  to  blasting  and  hlowing  out 
the  race  or  waste- way,  were  independent,  and  not  dependent, 
they  going  to  a  part,  and  not  the  whole  of  the  eonsidera- 
tion. 

.5.  That  the  measure  of  damages  was  the  interest  on  the  invest* 
ment  for  the  time  the  macninery  was  not  employed  for  want 
of  water  -,  and  in  ease  only  a  part  of  the  maohinery  was 
idle,  interest  on  a  like  proportion  of  the  investment. 

6.  That  the  plaintiff  is  not  oompelled  to  expose  himMlf  to  a 
trespass  to  protect  the  defenaant  from  the  oooaeqaenoe  of 
his  breach  of  the  contract. 

7.  When  the  verdict  is  sustained  by  the  proof,  the  ease  wUl 
not  be  sent  back  for  an  immaterial  error  in  the  charge  of 
the  Court.      Water  Lot  Company  vs,  Leonardy 660 

CRIMINAL  LAW. 

1.  Where  the  Court  refuses  a  continuance  in  a  Capital  Cage. 
on  account  of  the  absence  of  testimony,  material  for  the 
prisoner's  defence,  a  New  Trial  will  be  granted. 
Whitworthvs.  The  StaU^ 10 

^.  A  riot  cannot  be  committed  without  as  many  as  two  persons 
acting  in  execution  of  a  common  intent 
Prince  and  Stafford  v».  The  SkUe, 27 

3.  If,  upon  a  sudden  quarrel,  the  parties  fight  upon  the  apol^^ 
or  presently  agree  and  fetch  their  weapons  and  fight,  and 
one  of  them  is  killed,  such  killing  is  but  Volmntaij  Man- ) 
slaughter,  no  matter  who  strikes. the  first  blow. 

Gannvs.  The  Slaie^ ,  67 

4.  Whenever  the  homicide  is  the  result  of  thai  audden  wmA 
violent  heat  of  passion,  which  is  supposed  to  be  iiraistiUey 
and  without  any  malice  or  deliberation,  the  killing  is  Vol- 
uBtary  Manslaughteri  and  not  Murder.    Ibid. 

5.  On  an  indictment  for  malioiona  mischief  in  ahootiM  a  vule^ 
it  is  a  good  defence  to  show  that  the  shooting  was  £>Be  witb 
the  motive  of  protecting  the  crop  of  the  aoomedj  and  not 

from  either  ill-will  to  the  owner  or  cruelty  to  the 
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i  it  is  the  line  of  tttiB  delenoe  to  ahowi  that  the  mule  was 
the  oorn-field  of  the  aconsed  at  the  time  of  the  shootiiie; 
1  the  eTideuee  ahowine  him  to  have  heen  there  ia  corroh- 
ted  bj  proof  that  he  had  an  habitual  proelivity  towards 
h  miaehief,  and  was  hard  to  restrain  firom  it. 
ight  vt  The  State, 326 

e  right  of  the  Jurj  in  a  oriminal  ease  to  judge  of  the 
Vj  being  secured  by  Statute,  must  not  be  impaired  by  de- 
loiation  of  the  Court,  that  if  they  do  to  and  aoquit  the 
oner,  they  would  violate  their  oaths  as  Jurors. 
kensvs.  The  State, 388 

!  opinion  of  a  speotator^  expressed  just  before  the  corn- 
cement  of  a  fight,  that  one  of  the  parties  had  a  mali- 
s  intent  towards  the  other,  is  not  legal  evidence  that 
I  an  intent  existed.     Fundy  vs.  The  State, 400 

^oliceman  or  Watchman  under  city  ordinances,  is  as 
h  under  the  protection  of  the  Law  in  making  an  arrest 
ly  public  officer,  such  as  Sheriff,  Bailiff  or  Constable. 
IS071,  cUtas  Thompson,  vs.  The  State, 426 

)fficer  is  not  necessarily  a  tresspasser  in  making  an  ar- 
on  probable  ground  of  suspicion,  and  without  a  warrant. 


hough  the  arrest  of  one  accused  or  suspected,  should 
egal,  or  a  search  of  his  property  or  person  by  the  officer 
d  be  unauthorised,  this  would  not  justify  the  accused 
ooting  the  officer,  not  to  prevent  such  arrest  or  search, 
fter  the  arrest  had  been  made,  and  the  search  volun- 
submitted  to  or  tendered.    Ibid, 

en  the  defence  relied  on  for  shooting  at  an  officer  is, 
he  arrest  was  illegal  and  tmauthorized,  any  hct,  cfr- 
lances,  or  information  on  which  the  officer  acted  in  ma- 
the  arrest,  is  admissible,  not  as  proof  of  the  iucts,  but 
denoe  that  the  officer,  in  making  the  arrest,  did  so  on 
I  able  ground  of  suspicion.     Ihid. 


cannot  be  tried  and  convicted  for  an  offence  difierent 
bat  for  which  he  is  proeeouted  or  called  upon  to  ans- 
Mayor  and  Ormnetl  o/  CahtmbuB  vs,  Arnold, 517 

who  has  agreed  to  participate  in  a  crime  may  repent. 
rdv9.  The  State, 757 
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14.  One  need  not  be  preient  at  the  eonnnteskm  of  an  oflfenee 

to  make  bim  principal.     Rid. 

15.  If  the  Jury  cannot  conBcientiouBly  adopt  the  Law  as  it  is 
given  to  them  in  charge  by  the  Court,  it  is  not  only  their 
right,  but  their  daty,  to  render  a  verdict  according  to  the 
opinion  which  they  entertain  of  the  Law ;  and  ihey  should 
be  so  instructed  by  the  Court  when  requested  to  do  so. 

McDanui^  aUoM  Bickqff  V8.  The  StaU, ^ 853 

16.  It  is  error,  in  giving  the  Law  of  reasonable  doubts,  lor  th« 
Judge  to  tell  the  Jury,  that  reasonable  doubts  usually  arise 
from  either  want  of  evidence  or  conflict  of  evidence,  in  a 
esse  where  the  doubt  did  not  arise  from  either  of  those 
causes,  but  turned  solelv  upon  the  internal  credibility  of  an 
explanation  which  the  defendant  had  given  of  the  circum- 
stances against  him,  when  they  were  first  brought  to  his  no- 
tice.    McElvenvt,  The  State^ 869 

See  Cifjf  Ordinances, 

DAMAGES. 

1.  Pecuniary  injury  is  not  the  only  one  for  which  compensa- 
tion ought  to  be  allowed  in  damages.     Cooper  v$.  Muiim$,.,.  146 

2.  The  doctrine  of  damages  discussed. 

Smith  and  Wife  vs,  Overhy,,,., 241 

3.  A  case  in  which  the  damages  for  a  frivolous  appeal  were 
held  to  be  excessive.    Sullvs,  Tommjf, ,  76^ 

4.  Where  the  landlord  makes  successive  attempts  to  stop  a 
leaky  but  fails  through  defective  workmanship,  he  must  pay 
the  tenant,  under  such  a  contract,  full  compensation  for  the 
injury  done  to  goods  in  the  house  during  the  period  of  those 
attempts  and  fulures.    Demps^y  v».  HMzfidd^ 86S 

5.  The  rule  of  damages  for  a  false  representation  is,  that  there 
must  be  a  deduction  from  the  agreed  price,  in  proportion  ta 
the  article's  departure  from  the  representation  made  ef  it. 

Gauldenvt,  Shehee, ^ 9id 

See  Covenant;,  Set^fj  &;   WarrmU^f  2. 


nrinx.  loos 


DBBTOR  and  CREDITOR. 

creditor  holding  m  debt  agaiost  a  priooipal  and  deceased 

itj)  is  ander  no  f/tt(y  to  give  notice  of  the  existence  of 
debt  to  the  administrator  of  the  surety.  Ho  must  give 
ce  when  he  seeks  to  hold  the  administrator  personally 
le  for  a  TrroDg  application  of  the  assets  to  other  claims, 
need  not  do  so  in  order  to  hold  the  estate  liable  for  the 
;.     Goodwyn  V8.  Hif/htmcer, 249 

3ttlement  in  favor  of  wife  and  children,  or  either,  will 
ipported,  if  made  in  good  faith  and  with  no  intent  to 
lud  creditors ;  bat  one,  by  a  debtor  in  greatly  embar- 
d  circumstances,  of  the  bulk  of  his  estate,  leaving  but 
tance,  and  iosufficient  for  the  debts^  cannot  be  supported. 
ffm  rs,  BroicVy 490 

:re  a  creditor  agrees  to  accept  from  an  insolvent  debtor 
)  sum  for  a  greater,  to  be  paid  in  personal  service,  (iu- 
of  property)  or  the  debt  of  a  third  person,  it  is  a  val- 
ntract;  aliter,  if  the  debtor  was  solvent 
hraux  V9,  Colliery 781 

DECEIT. 

presentation  that  a  person  may  be  safely  credited,  can 
ivc  a  right  of  action,  without  some  indication  in  the 
{entation,  or  its  circumstances,  of  tbe  extent  to  which 
'edit  B»y  go.     Glover  vs,  Totcnsend,  Crane  <fc  Co., 90 

presentation  by  the  seller  of  a  horse,  that  a  sore  on  the 
3  eyo  was  caused  by  a  mule  bite,  is  not  so  overcome  by 
>pinions  to  the  contrary,  founded  on  the  appearance  of 
re,  as  to  require  a  Jury  to  find  that  the  representation 
Ise.     Benson  vs.  Griffinj « IDS 

DEEDS. 

d  made  ainee  1889,  and  attested  by  a  Justice  of  the 
ia  DOi  adiniasible  in  evidence,  upon  the  fact  of  its 
been  recorded  without  other  proof 
VM,  Mc Kinney  and  Whithio, 8S 

I  between  priTata  peraoot  ooaveying  all  the  land  on 
e  of  »  riTer  not  naTigable,' conveys  all  that  lies  od 
de,  b^miiBg  IkMS  tie  middle  of  the  rivet;  ov  ift 
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other  words,  the  totm  rirer,  when  appBed  to  streuns  Ml 
navigable,  and  used  to  designate  a  boundary  between  private 
land  ownen,  means  in  Law  the  middle  of  the  fiv«r. 

Stanford  V9,  Manyin  et  al,^ 355 

3.  Possession  of  a  deed  by  granteey  or  one  taking  interest  un- 
der it,  is  presumptive  evidence  of  it^  delivefy  in  immediate 
execution  of  the  purposes  for  which  it  was  made. 

Black  and  WtfeetalvK  Thornton^ 361 

4.  Under  our  Registry  Laws,  a  oopy-dced  is  not  evidence,  ud- 
less  the  original  appeaca  to  have  been  properly  admitted  to 
record.     Oliver  et  al  vs.  Persons^ 391 

5.  Under  the  Act  of  1856,  a  prima  facie  presumption  in  favor 
of  proper  probate  is  raisea,  where  the  records  have  been 
burnt  But  this  may  be  rebutted,  and  the  Judge  may  hear 
evidence  in  rebuttal  before  admitting  the  eopy  as  seeondaiy 
evidence.     Ibid. 

6.  Proof  of  the  existenoe  and  execution  of  an  original  deed 
must  be  made  before  a  oopy  thereof  can  be  used  as  evidence. 
Durham  vi.  JBolman, 619 

7.  When  a  deed  is  put  in  evidence  purporting  to  have  the 
name  of  one  subseribed  thereto  as  Justice  of  the  Peace,  as 
a  subscribing  witness,  and  a  certificate  from  the  Executive 
Department  shows,  that  no  sneh  person  was  Justice  of  the 
Peace  in  the  county  when  the  deed  purports  to  have  been 
executed,  at  that  time,  such  proof,  in  the  absence  of  rebut- 
ting evidence,  is  conclusive  evidence  of  the  forgery  of  the 
paper,  and  the  fact  cannot  be  weakened  by  a  suppoaition. 
Ibiif. 

8.  There  b  no  delivery  of  a  deed,  when  the  grantor  never 
parts  with  the  dominion  over  tlie  paper,  but  retains  it,  con- 
cealing its  existence  from  the  grantees,  and  intending  not  to 
put  it  into  their  custody  or  control. 

RutUdge  tm*  MomtgmKUfy  ef  aL^ «.«  899 

DELIVERY 

1.  A  delivery  ef  ooHoft  to  •  e»m«w>  oairiar  iSir  %  MMigM^ 
and  its  Mceptenea  by  the  carrier  fer  ike  conogiiee,  wkea 
them  was  a  prtvkM  agwemaat  hetweea  Ibe  oonaig<ee  and 
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signor,  th$i  the  latter  «bo«ld  send  the  ooftloa  to  Ihe  for* 

r,  u  a  delivery  to  the  ooaaigoee. 

C,  Wade  db  Co.f  v$.  HamOUm  €i  mLf 450 

Deeds  3,  8.     Gi/t. 

DEVISE  AND  LEGACY. 

[^stator,  by  the  11th  itom  of  hli  Will,  gave  to  his  son 
mas,  who  was  a  minor,  a  negro  boy  named  Clark,  at 
)y  and  other  property  at  Btated  prioea,  and  money,  making 
le  whole  $2,384,  as  stated  in  the  item.     By  another,  the 

item,  it  was  provided :  ''In  the  event  that  any  of  the 
oes  herein  given  to  any  of  my  minor  children  should 
or  become  of  little  or  no  value  before  such  minor  be- 
ts of  lawful  age,  then,  and  io  that  ease,  it  ie  my  desire, 

such  deficiency  or  loss  be  made  up  to  euoh  child  or 
ren  so  losing,  out  of  my  eatato."  Clark  died  before 
aas  came  of  age,  and  at  the  time  of  his  death  was  worth 
)0.  Beld,  That  the  sum  to  be  paid  to  Thomas  in  lieu 
>550,  at  which  he  was  priced  in  the  Will,  and  not  his 
1  value.     OgUiby  H  al  vs.  OgUth^j 348 

^acy  to  *\he  divided  between  my  two  nsUrt^  ehUdren, 
betk  Joice,  and  JforlAa  LUfy,  to-wil:"  naming  the 
*en,  goes  only  to  those  who  were  children  of  the  two 
t,  at  the  death  of  the  testator,  and  one  of  the  named 
en  dying  before  the  testator,  is  to  be  considered  as 
?n  from  the  enumeration. 

f/er  et  al  vs,  Congleton, 976 

DISCOVERY  AT  LAW. 
t)idence  20. 

DISTRIBUTION. 

baving  two  sets  of  children,  made  a  division  of  his 
estate  into  as  many  shares  as  he  had  children,  and 
r  to  eaoh  of  the  older  set  an  equal  share  of  the  same, 
f  themk  receipted  to  him  for  the  same,  as  in  full,  of 
IstribatiTe  aharea  in  hia  estate.  The  balance  left  was 
tioa  set  aprt  for  (he  yomgar  set  of  ehildrea.  After 
th,  on  a  bill  filed  by  tlie  admuiistnilorfiNr  inalniotion. 
That  the  dispoeition  ao  made  of  the  eaftate,  and  agreed 
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to  by  the  older  obildren,  wm  good,  and  eseloded  tk«a  fnm 

any  interest  in  the  estate  of  the  deceased. 

Newtome  et  al  vi,  Cogbum, • 291 

See  Devise  and  Legacy. 

DIVORCE. 

1.  As  to  a  suit  for  diyoroe,  the  wife  is  iui  jurit^  and  maj 
charge  the  husband  without  his  oonsent  with  the  real  vtlne 
of  aU  such  services  of  other  persons  as  may  be  neceesary  to 
her  in  the  conduct  of  the  suit.     Sproyherr^f  rt.  Mtrk, 81 

DOWER. 

1.  The  adminiatrator  of  deoeased  alone,  oaa  contest  the  wid- 
ow's right  to  dower,  in  an  application  by  her  for  assignment 
of  dower.     Ftndl^  vt,  LawUgs, 8S 

draitts  and  bills  of  exchange. 

1.  The  drawer  is  not  discharged  from  his  liability  on  a  dnft 
on  the  ground  that  the  holder  did  not  present  it  for  accept- 
ance or  payment  at  the  proper  time,  unless  he  ia  injured 
thereby.    FaUen  v9,Neuj^, 271 

2.  Parol  evidence  is  incompetent  to  proTe,  that  a  draft  paya- 
ble to  the  order  of  P.,  generally,  was  intended  to  bo  nego- 
tiated at  Bank.     Ibid. 

8.  Blank  acceptances  are  binding  upon  the  acceptor,  there  be- 
ing no  complaint  that  the  drafts  were  not  filled  out  accord- 
ing to  the  agreement  of  the  parties.     Moiese  v$.  Knappj 942 

ejectment. 

1.  A  plaintiff  in  ejectment  must  reeoveron  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  the  defendant's  title. 
Stanford  vi,  Mangm  ei  al,y 355 

2.  Where  the  pro<^  showsi  that  the  defendant  in  an  aetioii  of 
ejeotment  was  in  pospession  of  the  lol  of  knd  in  wA, 
the  year  before  suit  was  brought  and  after  the  snit  was 
brought,  this  is  sufficient  OTidenee  of  possession  of  the  prcnn 
ises  to  authoriie  a  reeorery  against  him. 

Doe  ex  dem.  Hooper  tw.  Roe  et  aL\ « ^.  ^ 
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hen  iAnd  hm  dnwn  bji  sad  gnated  to  W.  H/a  orphans, 
(1  there  be  a  demiM  in  piaintiff'a  declaration  from  them, 
i  the  grant  is  in  evidence  with  pioof  of  possession  b^  de- 
idant,  and  no  adverse  title  is  relied  on  bj  defendant,  the 
iotiff  is  entitled  to  a  verdict.    Ibuh 

e  fact  that  the  deed  from  the  drawers  of  the  lot  to  the 
in  tiff's  lessor  does  not  contain  the  number  of  the  district, 
land  being  otherwise  soffioiently  described,  or  the  date 
the  month  of  the  execution  of  the  deed  is  left  blank, 
that  the  deed  was  not  recorded  in  time,  or  that  the 
wers  were  swindled  out  of  the  hand,  do  not  affect  the 
utifTs  right  to  recover  as  against  a  mere  wrongful  holder, 
re  being  no  other  deed  from  the  drawers;  and  so  the 
irt  ought  to  instruct  the  Jury.     Ibid, 

recovery  can  be  had  in  ejectment  when  the  lease  under 
ch  the  alleged  trespass  was  committed,  has  expired  be- 
the  trial.     Roe  &  Riley  vs.  Doe  ex  dent,  Adams y 608 

ere  the  verdict  of  the  Jury  in  ejectment  is  too  uncer- 
to  enable  the  Court  to  award  judgment  upon  it,  it  is 
.     Hid, 

n  action  of  ejectment,  when  the  title  is  brought  down 
TO  persons,  and  the  defendant  offers  a  deed  from  one  of 
;wo  for  half  of  the  land,  that  deed  is  admissible  as  evi- 
c  to  protect  the  defendant  holding  under  such  deed 
an  eviotion. 

cC'  Calhoun  vs.  Doe  ex  dem  Johnson  ef  al,, 611 

plaintiff,  in  an  action  of  ejectment,  is  not  entitled  to 
er  when  one  of  the  lessors  has  conveyed,  by  deed,  his 
3  legal  and  equitable  right  to  another  lessor  whose  right 
jover  has  been  barred  by  a  former  recovery  in  the  stat- 
form  of  action  against  the  same  defendant  for  same 
'  land,  and  the  demises  from  these  two  being  all  the 
exhibited  by  the  plaintiff. 

X  dem.  Dearmond  vs.  Roe  d:  Brooking ^ 632 

'  of  prior  possession  of  land  for  more  than  seven  years 
Sclent  to  authorize  a  recovery  by  a  plaintiff  in  eject- 
against  a  met^  wrong- doer.     Buckner  vs.  Chambliss,.  652 

titles  of  the  different  lessors  of  the  plaintiff  in  eject- 
are  different  causes  of  action^  and  for  purposes  of  de- 
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fenae,  the  aoftioiiy  as  lo  eaek  one  of  tkem,  fs  to  beoontklered 
as  oommenced  when  that  one  is  intiodneed  into  thedeeiart- 
tion,  whether  it  he  iotrodueed  at  the  heginntng  or  as  an 
amendment  afterwards. 

Boe  d:  Tidd  vs.  Doe  ex  dem.  Pearce, 873 

EQUITY. 

1.  This  Court  will  not  interfere  with  the  discretion  of  the  Cir- 
enit  Judge,  in  refusing  to  dissolve  an  injunction,  unless  tbc 
discretion  ia  manifestly  abused.     Cash  et  ai.  vs.  Williams^,    20 

2.  An  injunction  will  not  be  dissolved  on  the  coming  in  of  the 
answer,  unless  the  answer  fully  swears  off  or  denies  all  the      * 
equities  of  the  bill,  especially,  when  the  injunction  ia  neces- 
sary to  proteot  the  complainant  from  an  invasion  or  trespass 
upon  his  property. 

McOinnis  vs.  The  Justices  of  Inferior  Court, 47 

3.  Where  a  general  demurrer  has  been  heard  and  adjudicated, 
the  Court  will  not,  on  a  motion  subsequently  made  to  dis- 
solve the  injunction  on  the  coming  in  of  the  answer,  eon* 
sider  any  objection  to  the  bill  that  was  properly  involved  in 
the  demurrer.    Ibid. 

4.  A  Court  of  Equity  will  enjoin  an  Administrator  from  recov- 
ering a  tract  of  land  when  the  intestate  has  been  dead  more 
than  seven  years,  and  the  heir  at  Law  was  of  age  at  the 
death  of  intestate,  and  when  there  are  no  debts  against  the 
estate,  and  the  defendant  has  been  in  adverse  possession  for 
seven  years  before  commencement  of  suit  or  grant  of  ad- 
ministration.    Murdoch  vs.  Mitchell^ 74 

5.  Where  lands  are  levied  on  by  execution,  and  claims  inter- 
posed and  withdrawn  by  successive  claimants  to  whom  the 
property  is  conveyed,  a  Court  of  Equity  will  interfere  and 
restrain  the  claimant  from  withdrawing  his  claim,  and  the 
holder  of  the  title  from  transferring  the  same,  until  the 
question  as  to  its  liability  to  the  lien,  oan  be  adjadioated. 
Field  vs.  Balston  dt  Martin^ 79 

6.  Equity  will  decree  the  whole  performance  of  an  agreement 
which  is  within  the  Statute  of  Frauds,  whenever  &eiw  has 
been  sooh  a  part  performanoe  as  that  the  whole  perfimnmnes 
is  necessary  to  prevent  a  fraud ;  and  the  whole  performanee 
is  necessary  to  prevent  a  fraud  in  a  case  where  the  parties 
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hate  proMedei  to  far  en  the  fUth  ef  the  agreement,  that 
they  eaa  not  be  Tostored  te  their  $iaiu  quoy  ner  adequately 
oonpeiiBated  in  dMxiagea,  by  aTcndiDg  Uie  agreement  and 
leaving  them  to  their  action  for  damages. 
Cha$tain  vs.  Smith  etal., 96 

7.  The  answer  of  a  defendant,  denying  the  eseention  of  a 
promissory  note,  when  responsive  to  the  bill,  can  be  over- 
oome  only  by  two  witnesseS|  or  one  witness  aided  by  corrob- 
orating circamstaDces.     Low  va,  Ar^row  and  Wife  et  aLy. .   129 

8.  If  a  wife,  by  bill,  sets  np  an  ante-nuptial  agreement  by  pa- 
rol for  the  settlement  of  property,  whiob  is  admitted  by  the 
husband,  and  the  Statute  of  Frauds  is  not  insisted  upon, 
Equity  will  decrde  a  specific  performance. 

Kirksci/  vs.  KirJcset/f 156 

9.  When  a  bill  is  presented  to  the  Judge,  praying  an  injunc- 
tion, and  it  appears  upon  its  face  that  the  complainant  has 
ample  redress  at  Law ;  and  especially  if  the  statements  are 
inconsistent  and  contradictory,  it  is  the  duty  of  the  Judge 

to  refuse  his  sanction.     Camp  vst  Mattkeson  d:  (f  Hurray . .   170 

10.  That  relief  will  be  granted  from  a  mistake  as  to  the  legal 
effect  of  an  instrument,  is  Law,  settled  by  adjudications  of 
this  Court  and  by  Statute,  and  the  evidence  shows  such  a 
mistake  in  the  verdict  in  this  case.     Liicas  et  at,  vs.  Lucas,  191 

11.  A  verdict  and  judgment  was  obtained  at  Common  Law  for 
the  defendant,  in  a  atatntory  form  of  action,  for  a  lot  of 
land  The  Statute  of  Limitations  having  been  relied  on  and 
supported  in  the  trial  by  a»deed  ante-dated  eighty  years, 
without  which  the  recovery  eould  not  have  been  had,  one 
of  the  witnesses  to  the  deed  swearing  that  the  deed  was 
made  at  its  apparent  date.  A  bill  was  filed  by  the  plaintiff 
to  restrain  the  defendant  from  using  sueh  judgment  so 
fraodniently  obtained  as  a  bar  to  a  subsequent  aetion  for  the 
same  lot.     HM-^ 

1.  That  it  was  not  necessary  to  allege  in  the  bill,  or  prove  that 
the  witness^  swearing  fidaely,  had  been  proaeeuted  to  eonvic- 
tion  for  perjury,  under  the  provision  of  8th  tec,  8th  div 
Penal  Code  ;  that  the  case  did  not  fall  within  its  provision, 
nor  was  affected  by  it. 

2.  That  although  the  bill  shewed  that  defendant  had  been  in 
actnai  possessiea  of  a  part  of  the  lot  more  than  seven  years 
before  the  eommeneement  of  the  suit,  still,  the  verdict  on 
the  entire  lot  could  not  be  maintained  without  the  deed. 
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3.  That  a  CoHii  of  Eqaily  will  gxant  relief  iigi^iist  a  jndg- 
maat  oblaiiied  hj  fxaad,  aa  the  jud^meut  ia  this  oaae  was. 

4.  In  matters  of  fraudy  the  party  aggrieved  hta  a  right  to  go 
into  either  a  Court  of  Equity  or^w  for  relief^  aad  hafing 
gone  into  Equity,  he  can  not  be  sent  back  to  a  Court  ol  Law, 
although  his  remedy  there  might  be  equally  adequate. 

5.  lojuBotioD  is  a  proper  remedy  to  stay  waste  in  cutting  dowo 
and  selling  from  the  lot  the  valuable  timber  thereof. 

Griffin  vs.  Sketoe^ 300 

11.  The  bill  of  a  married  woman,  relatiTe  to  her  separate  es- 
tate, may  be  dismissed  by  her,  against  the  wish  of  her  wxt 
frieniL     Brawner  v$.  Bell^ , 3S4 

12.  When  the  defendant  in  execution  remains  in  the  possessioD 
of  the  land,  under  some  parol  agreement  with  the  purchaser 
as  to  its  redemption,  makes  valuable  improvements  thereon, 
and  the  purchaser  acknowledges  himself  satisfied  as  to  the 
manner  in  which  the  re-payment  has  been  arranged,  the 
tenant  acquires  a  complete  Equity  to  the  premises,  and  one 
upon  which  he  may  rely  to  protect  his  possession  against  an 
action  brought  by  the  purchasers. 

Vanduzer  vs.  Christian, 336 

13.  The  defendant  in  every  Equity  cause  may  deny  on  oath 
the  execution  of  any  document  exhibited  to  the  bill,  and 
thus  put  the  complainant  on  proof. 

Oliver  et  al  vs.  Persons, 391 

14.  Ob  a  bill  filed  for  the  recovery  of  a  negro,  and  the  ouly 
evidence  of  title  relied  on  by  oomplainaBt  was  a  deed  from 
one  Tanly,  reciting  on  its  face  that  he  had  eonveyed  said  ne- 
gro previously  to  another  person.  Meidj  That  the  {daiBtif 
had  no  right  to  recover,  and  the  bill  was  properly  ordered 

to  be  dismissed.     Orifgt  vs,  Daniel^ • dOO 

15.  Where  an  agent  receives  money  for  his  priBeipal  upon  •■ 
illegal  contract,  he  cannot  avail  himself  of  that  defenee  in  aa 
action  brought  against  him  by  the  prineipBl  for  mummj  had 
and  received  to  the  plaintifrs  nsa,  eepeeiaUy  wfafiB  tiiose 
who  paid  over  the  money  to  the  agent,  do  not  deeire  that  lie 
should  retain  it.    Ingram  vs.  Mitchell, 547 


16.  When  money  ia  aotuaUy  paid  ever  upon  bb  iUegal 
traol,  it  is  <^ear  that  it  oaanot  be  roeoverad  haek,  the 
tract  being  executed,  and  both  parties  being  in  pari  ddsek^* 
Ibid. 
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i  pirtj  may,  in  0OIM  e«Mi,  be  ftltowed  to  Mteift  moMjr 
iiioh  was  dae  to  him  ex  efmo  ei  hono^  b«t  whieh  he  eooM 
•t  have  reootered  et  Law;  yet,  he  never  era  be  ellewed  to 
tain  money  to  which  he  has  no  elaim  whatever  againat  the 

le  owner.    IM, 

la  to  the  diatinctioQ  in  aome  of  the  oaaee,  resulting  ftom 
*  knowledge  or  ignorance  of  the  agent,  aa  to  the  illegality 
the  contract  upon  which  the  money  waa  paid,  that  ean 
ke  no  differenoe.     Ibid, 

I  the  exercise  of  the  joriadictioa,  confided  reapeotiyely 
the  State  Courts  and  those  Courts  of  the  United  States^ 
lere  the  lattj^r  have  not  appellate  jurisdiction,)  it  is 
illy  that  neither  can  have  any  xight  to  interfere  with,  or 
trol  the  operations  of  the  other.  It  aoeordingly  has  been 
led,  that  no  State  Court  can  iasue  an  iiyonction  upon 
judgment  id  a  Court  of  the  United  States,  the  latter 
ing  an  exclusive  authority  over  its  own  judgments  and 
feedings.     Stronier^  next  friend^  v$,  ffowes,  Hyatt  d;  Co,  &78 

ben  a  decree  is  rendered  on  a  bill  filed  by  two  complain- 
,  one  of  whom  was  dead  at  and  before  the  filing  of  that 
or  rendition  of  the  deoreCi  that  fact  only  vacates  the 
ee  as  to  the  dseeased  complainant. 
ce  et  aL  vs,  Rowell  et  cd,, 764 

der  the  9th  Equity  Rule,  an  injunction  to  restrain  a 
mon  Law  action  ought  not  to  be  granted,  unless  the  mh 
tion  is  made  thirty  days  before  the  trial  terai  of  the 
or  a  good  reason  given  ibr  the  delay. 
r  d:  Taylor  vs.  Brmon  <k  Oarwiichael, 806 

sre  is  no  equity  in  a  Bill  which  asks  the  injunction  of 
nmon  Law  action  upon  the  grounds:  let.  That  the 
lainanta  do  not  owe  the  debt  on  whidi  the  pending  suit 
inded.  2d.  That  the  defendants,  by  suing  out  garnish- 
againat  a  penoa  who  held  assets  of  the  eoo^kbinants, 
prewented  the  oonaplainaats  from  paying  thm  debts. 


(ill  of  Review  will  not  be  sustained  when  it  does  not 
a  caae  which  requires  a  reversal  of  the  fbrmar  daoiee, 
hich  woidd  authoffiae  a  new  trial    Jonei  m,  Mobmrn^.  836 

m  all  the  material  allegaliona  in  a  Bill^  and  the  state* 
65 
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/  meiitB  iip<Mi  lAitih  Ae  JSqmtj  of  the  BRI  is  baae^,  are  fbllj 
met  ftBd  denied  by  the  answer,  and  there  is  no  special  reasoo 
for  retaiaiDg  the  injnnetion,  it  will  be  dissc^yed. 
Howard  et  al  vs.  Marine  Bank  of  Georgia, B41 

25.  An  execution  creditor  can  not  be  enjoined  from  the  sale  of 
his  debtor^s  property  upon  the  ground,  that  there  are  claims 
to  it  whioh  will  cause  it  to  go  off  at  a  reduced  price. 
Bobinfon  V9.  Thompson  dt  Co.^ ^^ 

26.  A  bill  whioh  alleges  that  a  lot  pf  land,  of  which  the  com- 
plainant wu  the  true  owner,  was  sold  through  nisapprehea- 
aien  by  the  Sheriff,  the  complainant  offering  to  repair  all  the 
consequences  of  the  mistake  to  the  purchaser,  and  which 
alleges  that  the  Sherifl^  at  the  instance  of  the  purchaser, 
is  about  to  turn  the  complainant  out  of  possession,  is  a  good 
Bill,  and  ought  -to  be  retained  for  the  equitable  relief  of 
injunction  and  cancellation. 

Mwtian  V8,  Jones  dt  Brooks, ^51 

27.  Equity  will  grant  relief  from  an  endorsement  which, 
through  mistake  as  to  the  legal  effect  of  the  words  used, 
binds  the  endorser  to  pay  the  note,  when  the  true  contract 
and  intention  was  to  write  only  such  an  endorsement  as 
would  convey  the  title  without  rendering  the  endorser  liable. 
Ciaytan  vs.  Buseey  db  Ferrer^ ^ 

28.  When  to  an  Equity  charged  in  a  Bill,  tfie  defendant  only 
interposes  a  denial  upon  his  information  and  belief,  the  in- 
junction  will  not  be  dissolved.    Ketchens  vs,  Howard^ ^1 

29.  An  injunction  will  be  totally,  or  partially,  dissolved  accord- 
ing to  the  exigencies  of  the  case.     Ibid. 

30.  An  injunction  must  be  dissolved  when  the  answers  swear 

off  all  the  equity  of  the  Bill.     Applewhite  vs.  Baldwin  etal  915 

31.  Where  the  mortgagor  of  land  has  no  title  to  the  land,  but 
only  m  bargain  Ibr  it,  with  part  payment  of  the  pofhne 
money,  the  mortgagee  eannot  have  the  aid  of  a  Court  of 
Equity  to  foreclose  his  mortgage  as  against  the  holder  of 
the  tide,  without  offering  to  pay  tfa%  remainder  of  the  fmr- 
chase  moDoy* 

Crummef  et  mi  w.  Meekemiee  dt  8&!9(nfe  Bemk^ ^^ 

32.  A  Ooort  ef  Equity  will  not  only  relievo  against  a  oontnd 
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landed  b  fitoi,  tli«l  is,  •  sttppressloB  of  the  frothy  «r  % 
u'gestion  of  fthebood,  hmt  alio  where  both*  pMiiM  hoD>-  • 
;ly  kbor  uiclfr  a  Hiatako  or  niaapprBlien A>tt  of  the  fl^ta. 
oli/iuauz  V9,  Collier^ .«..«....« ftZl 

I  complainant  eoming  into  Equity,  aeeking  to  be  dis- 
irged  from  the  payment  of  a  just  debt,  must  make  it  ap- 
ir  tbat  bia  okim  is  not  against  bonor  and  conscience. 

'd. 

DC  C,  alleging  bimself  to  be  trustee  for  3.  L.  and  ber 
e  cbildreni  petitioned  tbe  Judge  of  tbo  Superior  Court, 
I  alleged  tbat  one  S.  H.,  an  Attorney  of  tbat  Court,  bad 
bis  bands  tbe  sum  of  $3,300,  to  wbiob  be,  aa  trustee, 
:med  title.  Tbe  attorney  answered,  &c.  JSeldf  Tbat  tbe 
ition  was  properly  dismissed.  Tbe  applicant,  not  aver- 
^  tbat  tbe  attorney  bad  collected  or  bel^  the  mosey  aa 
agent  or  attorney,  or  by  what  right  he  claimed  the 
ley  or  possession  thereof  Tbat  tbe  remedy  was  by  Bill 
'Equity.     ChappeU  trustee^  vs.  HawkinSj • 7^^ 

Nuisances  2. 

ERROR. 

« 

»  no  effor  in  the  Court  to  refuse  to  ohaive  a  principle  of 
',  boweyer  sound,  unlesa  such  principle  has  some  appli* 
>n  to  the  case  on  trial. 
^hell  vs.    Western  <k  Atlantic  Railroad, 22 

roposiiioii  to  which  the  Judge  ezpfeoaes  his  assent  dor- 
the  argument  to  the  Jury,  and  in  theiz  hearing,  oenyeya 
Judge's  opinion  to  tbe  Jury  as  effectually  as  a  formal 
ge  coold  CM,  and  may  equally  serve  aa  a  fonndation  for 
tasignment  of  error.     Glover  vs.  Townsend,  Orane  ds  Co.    90 

;he  trial  of  one  for  an  assault  with  ihe  intent  to  mnrder, 
no  error  in  the  Court  to  nefose  to  charge  ihe  Jury,  that 
ey  bolieyed,  from  the  eyidence^  that  the  prosecution 
infonndody  that  they  ahould  noi  only  find  the  defend- 
tot  guilty,  but  that  they  should  ratnin  the  prosecution 
mded  or  malioious.    Milner  vs.  ihe  Staie^ 137 

ber  in  it  error  in  refusing  such  request  for  the  Court, 
sponae  thereto,  to  remark,  "  tbat  there  was  no  eyidenoe 
.rrant  the  cbarget^  when  euob  ii  the  fact.    Ibid. 


MM  INDBX. 


5.  Naamoitat  of  «rrofRi  irill  lend  a  ease  \mA  flr  a  raliiria^, 
wheo  a  diibreiil  terditl  eooU  eoi  slaMi  fo  mnl  «f  av^ 
denoa  to  «WQjK>rt  it    Snon  in  anek  a  aaae  ava  iaiiaainriil 

Mowe  vt.   Ware, -....•>• 878 


6.  It  is  a  TiolatfoA  of  tha  Act  of  I860,  auOdiig  il  uiaarfU  to 
the  Judge  to  expreesi  or  intiaiate  to  the  Jmr^  what  haii  or 
has  not  been  proTod,  to  ohaarge  them  that  thej  ahoidd  tod 
for  the  plaintiff  the  amount  whioh  he  elaimsy  if  they  ha- 
lieve  the  witneseea  who  testified  in  the  ease. 

Jarr$it  vs.  Arnold^ ' S3S 

7.  It  is  not  error  in  the  Court  to  state  a  prineipleorfaal  to  the 
Jnry  in  his  charge  which  is  wholly  immaterial|  and  which 
does  not  affect,  in  any  way,  any  defense  of  the  aoeused. 
JohrMOHj  alias  Thompson^  v$.  The  State, 426 

8.  It  is  not  error  inrthe  Court  to  state  a  &ct,  as  a  fact^  to  the 
Jury,  which  is  admitted  by  oonaael  in  defence,  and  on  wlueh 
there  is  no  issue.    Ibid, 

9.  However  erroneous  a  proceeding  may  be,  still,  if  it  results 
rightly,  and  will  be  a  bar  to  any  Aiture  litigation,  it  wiH  not 

be  disturbed.     Thampkins  vi.  Female  College^ 485 

10.  On  a  motion  to  dissolre  an  iigunetion,  it  is  error  in  the 
Court  to  tax  the  defendant  upon  the  raAisal  of  suei  matasn 
with  the  whale  costs  of  the  prooaeding. 

Mayor  ds  dmncUof  CfohimSus  vs.  Jaquee  ei  aLj S06 

11.  Where  illml  evidence  has  been  admitted,  it  ia  anor  to 
make  aoah  iUegal  ffideaoe  the  bsais  ef  a  disaotioa  te  Iha 
findkig  af  the  Jury.    Dvrhmm  m^  MdmMf .^ 619 

12.  It  is  not  error  to  grant  a  tvie  nm  far  a  new  trial. 

Spence  w.  jBMnwin, 646 

18.  It  is  not  error  in  the  Court  to  refbaa  an  ii^funotiaB  of  as*- 
entions  on  such  fiusts  alleged  in  the  bill  as  would  not  eon- 
sUtute  a  defenoe  to  the  original  suit  on  whidi  tiie  Judg- 
ments were  had,  frcas  which  the  eKseutiona  issoad. 
Dawmm  ei  ed.  m.  MercktmU  S  Flm$en^  Bamk,...\ 664 


14.  A  writ  of  error  does  not  lie  from  a  decision  of  the  Ju||ga 
of  the  Superior  Court  on  a  quaationrefaired  to  hiadeaisiOB, 
and  which  does  not  ooQie  before  him  in  the  du#  couaa'  of 
proceedings  at  Law.     Waters  vs.  JfeiVbU,  €K  «£,... ..^ ^ 


JSJOBL  fU 

Whin  •  iddmha^  is  Ji.  fa.  kit  daUbanttlj,  uid  repeat- 
Ijy  ?«i)ftUy  Mid  ia  wriibgy  feoognixed  the  debt  aa  good 
d  OThBwtiogi  wid  pfonuied  to  pay  il|  it  ia  error  io  the 
lort  to  aarame  that  these  admiasioBs  and  deelaraiioos  were 
ide  bj  the  defendant  in  ignorance  of  his  rights,  for  the 
rpose  of  leeoaeiting  hja  Midiiot  with  Ihe.  onalwet  wUeh 
DOW  seeks  Io  set  up  in  hia  diaekaige;  on  the  oontraryy 
7  rather  tend  Io  peere  that  no  each  oontnet  was  ever  en- 
ed  into,  or  at  least,  that  the  defendant  did  not  under* 
Dd  it  as  releasing  him  from  liability. 
'^«aiu;  va.  Cottier^ •.• 731 

s  chaiye  of  the  Oourty  5  to  18. 

B8TATB8  TAIL. 

'  Limitations  of  Estates^  1,  6,  7,  9. 

EVIDENCE. 

claim,  redaoed  by  payments,  to  the  jnrisdietion  of  a 
tice's  Coxaij  may  ne  proved  in  that  Court  by  the  oath  of 
plaintiff.     Nichoh  v$,  McAheCf S 

M[oD.  applied  to  S.  MoO.  to  become  his  surety  on  a  note 
I.  M.  &  Co.,  not  naming  the  amount.  MoO.  replied  by 
iVy  authoriiing  McD.  to  sign  his  name  to  suoh  note  as 
ty.  To  a  suit  brouffht  on  the  note,  MeO.  pleaded  non 
factum.  On  the  triaiof  the  issue,  it  was  proper  to  allow 
DOte  to  be  read  to  the  Jury,  upon  proof  of  a  oonversa- 
between  MoD.  and  MeO.,  in  whioh  the  latter  admitted 
ing  the  letter  before  mentiened,  and  alao  that  MoD.  was 
lis  permiasion  in  the  eenstant  habit  of  signing  hia 
Gr.'a)  name  aa  seourity  for  him  (MeD.)  whenever  he 
e  to  do  80. 
Hnnis  v$,  Chamherlainj  MiUer  A  Co,j 82 

ae  in  whioh  the  verdiot  was  supported  by  the  evidence. 

e  vs,    ChrMven, 35 

t  was  said  and  done  by  the  Jusdee  of  the  Peace,  at  a 
croa'  Court,  when  a  levy  of  property  was  advertised  for 
under  executions,  is  inadmissible,  on  the  trial  of  a 
for  eHher  prepeilj  levied  en  by  Ae  same  /i.  fiu.,  for 
urpoea  of  aooountfaig  for  a  proper  disposiiion  of  sueh 
oxiB  levy,  or  for  any  other  p 


purpose. 
et  (u...... 


fam  dh  Luck  vs.  Robin»on  et  cu.. 55 


uu  imaoL 


5.  The  deol«r«lioii8  orstotemeiitoof  one  wbok  do  ptrtj^  to  the 
reoordy  and  who  in  no  other  waj  appean  to  be  a  pafiy  in 
interest,  is  not  competent  evidenoe  toaffeot  tke  zighli  or  in* 
tereste  of  the  plaintift,  or  parties  before  the  Covt     Ibid, 

0.  In  order  to  ptOTe  StaUlto  or  ewtonaiy  Law,  It  k  not  eo»- 
petent  lor  a  witness  to  testify  simply,  that  sack  is  die  one 
or  the  other.  There  is  higher  evidenoe  to  mrfmttiwtiatp 
both,     Leonard  v$.  Puples, 61 

7.  If  a  party  act  as  the  agent  of  another,  and  not  as  an  At> 
torney  at  Law,  his  testimony  i^  not  objectionable ;  and  if 
he  be  made  a  codefendant  to  a  Bill  with  his  piineipal,  and 
die,  the  evidenoe  given  in  by  him  on  a  former  trial  at  Law, 
between  the  same  parties,  and  oottceming  the  same  snbjeet 
matter,  may  be  testiied  to.     Jones  et  al.  vs.  Kerr  d:  Hopey.   93 

8.  Parol  proof  of  the  contents  of  a  written  contraot,  cannot 
go  to  the  Jury  without  satisfiustory  preliminary  proof  to  the 
Court,  that  the  writing  was  executed  and  is  lost. 

Bigdow  vs,  Tmaig, 121 

0.  When  the  question  between  parties  is,  What  was  the  state 
of  accounts  between  them  at  a  particular  time  ?  it  is  eiror 
to  admit  evidence  agtiinst  objection,  touching  an  item  which 
was  at  that  time  barred  by  the  Statute  of  Limitations. 
Ibid. 

10.  Parol  evidenoe  is  admissible  to  explain  the  purposes  for 
which  a  note  was  received,  where  the  receipt  is  silent  as  to 
that  point.     King  vs.  MUchell, 164 

11.  In  action  to  recover  damages  fbr  the  killing  of  a  slmTOythe 
defendant  may  give  evidence  of  the  slave's  oharaotor  tar 
turbulence  and  insubordination,  for  the  purpose  of  aiding 
the  probability  of  his  theory  of  defencci  that  the  shve  wis 
killed  in  an  act  of  insubordination,  and  also  for  the  purpose 
of  mitigating  the  damages;  but  the  evidenoe  must  oome 
ftom  witaesses  who  knew  the  slave  to  have  had  such  a  diqpo- 
sitioui  or  from  admissions  of  the  plaintiff,  and  not  from  gen- 
eral reputetion,  nor  from  proof  of  previous  particular  acts 
of  insubordination  on  the  part  of  the  slave. 

WUHamsvs,  Fambro, 282 

V2.  Parol  evidenoe  is  incompetent  to  pfore  tkai  a  tell,  f^y^^ 
ble  to  the  order  of  P.  gcnetmOy,  was  intended  to  be  nego- 
tiated at  Bank.     PaUen  vs.  Newettf 871 
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Parol  evideace  is  adngifsible  in  bebalf  of  a  BuretT  to  prove 

lat  to  indnce  him  to  become  surety^  the  payee  of  the  note 

sared  him  that  he  had  in  his  hands  funds  of  the  princi- 

il  which  should  go  as  a  credit  on  the  note.  '^^ 

Wtfhewion  fit  ai.  vs.  Jones^ 306 

[t  is  competent  fbr  one  who  was  a  Sheriff  to  state  from  on- 
es on  -an  execution  in  his  own  hand-writing,  that  the 
operty  was  pointed  out  and  sold  as  the  property  of  D.  T., 
len  that  fact  appears  by  the  entry,  the  witness  stating  that 

invariably  stated  such  facts  when  so  in  his  entries,  and 
vcr  stated  anything  but  facts  therein,  although  he  has 

recollection  of  the  facts. 
ark  d^  Wife  et  ah  v$,  Thornton^ 861  • 

n  a  question  between  persons,  one  claiming  under  a  vol- 
tary  deed,  and  the  other  under  a  purchase,  it  is  compe- 
tt  to  prove  what  was  said  by  such  purchaser  and  others 
erested  in  the  sale  under  whom  he  claims  as  to  outstand- 
^  titles,  not  as  conclusive  evidence  of  want  of  notice,  but 
parts  of  the  circumstances  attending  the  sale.     Ibid. 

.  party  having  two  distinct  titles  to  property  may  disclaim 
\  and  rely  entirely  on  the  other,  and  after  such  election 
de,  the  admissions  of  his  privies  in  the  disclaimed  title 
not  evidence  against  him.     Oliver  et  aL  vs.  PersojiSf 891 

0  admit  a  oopy  as  secondary  evidence  at  Common  Law, 
i  necessary  to  show :    1.  The  genuineness  of  the  origi- 
2.  Its  loss  or  destrnotion;  and  8d.   That  the  copy 
red  is  an  examined,  sworn  or  true  copy.     Ibid, 

3 fore  the  testimony  of  a  witness,  as  to  the  identity  of 
d-writing,  can  go  to  the  Jury,  the  witness  must  express 
it  amounts  to  an  opinion,  one  way  or  the  other,  at  the 
3  when  he  is  testifying,  under  the  circumstances  then 
ting-     Foster  vs.  JenJcins  dk  Beltj 476 

hen  a  written  agreement  states  a  consideration  in  gene- 
.erms,  it  is  competent  to  show  by  parol  the  particulars 
uded  in  the  general  description,  in  order  to  show  that 
e  has  been  a  failure  of  consideration  and  the  extent  of 
Lu/hurrow  vs.  ffenderson, 482 

iswers  of  one  of  the  parties  to  interrogatories  sued  out 
er  the  Acts  of  1847  and  1850;  to  compel  discovery  at 
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Law,  are  ^ot  eTidanoe  fbr  suob  party,  oaleH  ia  reqioue  to 
qnastionfl  asked.     CZc^ton  vi.  Brown, ttO 

21.  Evidenee  Uiat  is  releTant  cannot  be  kept  from  the  Jury  by 
a  waiver  of  jooof  on  that  point  or  admiaaion  of  the  fiiet|  u 
the  par^  desires  to  have  the  testimony  oat.    Ilnd^ 

22.  In  a  question  of  bona  Jidei,  as  to  a  settlement  on  wife  and 
children  by  a  debtor,  proof  of  debts  existing  and  ontsland- 
ing  against  him  at  the  time  of  the  settlement^  is  jMroper  e?i- 
dence»  and  a  transcript  from  the  record  of  a  mortgage  is 
competent  for  that  pnrpose.    Jind, 

23.  When  there  is  a  conflict  of  the  eridenee,  the  Jnrj  mm! 
so  reconcile  the  whole  as  to  make  all  speak  the  truth,  if  pea- 
sible.     Durhamvi.  Hobnan, , 619 

• 

24.  When  the  ulaintiff's  title,  or  cause  of  action,  is  plainly 
made  out,  ana  the  defendant  relies  on  a  special  plea  in  bir 
to  defeat  the  recoTcry,  such  as  the  Statute  of  Ijmitations, 
the  defendant  must  establish  tlus  facts  to  sustain  the  plea 
aiSrmatiyely  beyond  a  reasonable  donbt,  else  the  veidiet 
must  be  against  the  plea.    Ibid. 

25.  That  a  copy  of  the  advertisement  taken  from  the  paper  ia 
which  the  sale  was  advertised,  sworn  to  be  such  by  the 
*Sherifl^  who  sold  under  that  order,  was  admissible  as  evi- 
dence.    Womack  et  al,  v$.  While  et  at., 696 

26.  It  is  illegal  for  a  witness  to  testify  that  one  made  other 
deeds  of  ^ft  of  all  her  property  among  her  children.  The 
deeds  themselves  are  the  best  evidence  of  the  &cty  as  well 

as  of  what  they  conveyed.     Own  vs.  Susb^  ei  al., 714 


27.  A  defendant  who  is  complicated  with  others  in  the 
mission  of  a  crime,  may  prove,  by  the  arresting  oCcer,  that 
he  put  him  upon  the  pursuit  by  way- of  rainng  a  pveaomp- 
tion  of  his  own  innocence.    PisMkard  m.  Th9  Siaie^ 75' 


28.  A  witness  cannot  be  compelled  to  accuse  himself;  but 
where  this  is  necessary  to  the  full  undentanding  of  other 
statements  which  he  has  made,  the  whole  ought  to  be  with- 
drawn.   Ibid. 


29.  If  a  man  dies  intestate,  leaving  his  wift  aud  dau|^ter  his 
only  distributeesi  the  husband  of  the  widow  ia  a  eompel— I 
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toeas  (0  tettiiy  Id  a  miit  at  the  intteDoe  of  the  daughter 

d  her  hoBband  against  tho  admiobtrator. 

\tnevt.  RedwUedf  VTt/e^ 780 

adgments  on  rales  against  a  Sheriff  are  admissible  in 
idenee  aaaiBst  bin  and  his  sureties,  in  an  aelion  on  his 
id  fcMT  Mure  to  pay  over  moneys  so  adjudged  against 
n.    Rcbmon  et  ai.  v$.  Towm^  Gov.^  dfc^ 818 

he  Clerk's  Bxeeution  Dooket,  made  out  by  himself,  or 
)nty,  is  admiseible  in  evidenee  in  an  aetion  by  the  ad- 
listrator  of  the  Clerk  againtt  the  admintstrator  of  the 
$riff,  to  show  prhna  facie  the  amount  of  cash  due  the 
rk  on  oost,  fi.  fiu.j  and  that  the  fi,  fat,  were  delivered 
heSheriff     Rm m.  DaviM  ei aL, 828 

credit  upon  a  note,  put  there  by  the  maker,  affords  a 
lamption  that  all  his  oross  demaiidsy  eapeoiailgr  demands 
pen  account,  existing  against  the  holder  at  that  time, 
covered  by  it.     Bcddwtn  V9,  Waidert^ 829 

an  action  for  trespass,  in  beating  the  plaintiff  and  tear- 
down  his  house,  evidence  that  the  defendant  declared, 
e  committing  the  trespass,  that  he  was  doing  it  because 
plaintiff  traded  with  his  negroes,  is  proper  evidence  to 
1  mitigation  of  damages      Gilliam  &  Btrry  vf,  Love^,:  864 

an  action  by  a  tenant  against  a  landlord  for  breaoh  of  a 
;6n  contract  to  stop  a  leak,  it  is  admissible  ibr  the  ten- 
o  prove  by  parol,  the  purpose  for  which  the  landlord 
r  that  the  house  was  rented.     Dempsejf  vs.  JBertzfieldj,.  866 

Title  2. 

EXECUTIONS. 

{utioDs  issued  from  a  Justices  Court  against  Ward 
er  and  John  M.  Jordan,  jointly,  on  which  appeared 
Allowing  entry:  << Received  payment  in  AiU  on  the 
o  yi.  yb.,  by  John  M.  Jordan,  security,  January  8, 
£.  L.  Harris,  J.  P.''  Jleld^  That  such  entry  did 
ive  the  oontrol  of  the  executions  to  Jordan  as  surety 
st  Keelar,  the  oodefendant,  but  the  same  operates  as  a 
action  as  against  each  of  the  defendants,  and  that  a 
quent  levy  and  sale  of  the  property  of  Keeler,  under 
tzeoutioBs,  was  illegal  and  void. 
%8  dr  OtnrrvU  v$,  Keeler  et  al.y 86 


2.  Why  is  not  a  tnnsfer  of  an  extcation  by  pbuQtlff's  attornej 
good  as  an  equitable  assignment,  the  plaintiff  baving  re- 
eeiyed  the  money  paid  on  the  assignment  ? 

Ryan  vs,  Lieher  et  aL, 483 

3.  A  levy  of  personal  property  wluch  has  been  diflaiwed  by 
plaintiff  or  plaintiff's  attorney,  without  being  prodnclive, 
and  when  no  injury  has  resulted  irom  snoh  dismiaaai^  suffi- 
ciently accounts  for,  and  explains  such  levy  to  authoriie 
plaintiff  to  proceed  with  its  eolleotion,  and  to  enable  it  to 
participate  in  the  distribution  of  a  fend  in  Court  raised 
from  the  sale  of  the  defendant's  property  aecording  to  its 
priority.     Ibid. 

4.  When  the  plaintiff's  affidavit,  under  the  Act  of  Deoember 
11,  1858,  preliminary  to  suing  out  a  ca.  sa,  against  the  de- 
feftdaat,  states  diat  the  defendant  "has  money/'  Ac.  JSddj 
Thaty  to  be  a^euffieient  ^kaextptiolk  of  Ae  prc^Mity  to  autbo- 
rifle  a  ca.  $a.  to  issue.     Dazier  iw.  Dozkr^ 523 

5.  Executions  issued  from  judgments  obtained  under  the  pnv 
visions  of  the  Act  of  5th  March,  1856,  entitled  '<  An  Act 
to  enable  persons  who  have  claims  against  trust  estates,  to 
recover  said  claims  in  a  Court  of  Law/'  must  specify  the 
property  on  which  the  same  is  to  be  levied,  or  the  same  will 

oe  illegal  and  void.      Wright  vs.  Watsouy W?' 

6.  The  assignment  of  a  judgment  and  execution  conveys  away 
the  plaintiff's  interest  in  the  further  enforcement  of  it^  but 
not  his  interest  in  money  which  the  Sheriff  has  previoosly 
collected  on  it.     Robinson  et  al.  vs.  Toicns,  Gor.y  dhc, 818 

EXECUTOR. 

1.  While  it  is  true,  that  in  suing  one  as  executor  in  his  own 
wrong,  you  must  charge  him  as  executor,  generally ;  sdll^if 
the  cabalistic  gibberish  de  son  tort  are  dropped  in  all  the 
subsequent  proceedings,  and  the  judgment  is  entered  and 
execution  issued  against  the  defendant  as  executor,  Hit 
sufficient.     ShotweUvs.  Rowdt^ 55i 

EXECUTOR  de  sonjort. 
See  Executor. 


/ 
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SXPBRTS. 

See  Witne*9M  2,  4. 

FAILURE  OF  CONSIDERATION. 

1 .  The  fact  that  property  is  not  as  Taliuble  as  the  buyer  stip- 
poeed  it  was,  is  no  fkilnre  of  consideration,  nor  is  it  any 
reason  why  the  agreed  price  thereof  should  not  be  paid,  in 
the  absenee  of  flraud.     Leonard  vb.  Peeptes, 61 

See  Reeonpment 

FALSE  REPRESENTATIONS. 

See  Damages  5;  Deceit, 

FOREIGN  ADMINISTRATORS. 

See  Administrators  2 ;   Title  3. 

FRAUD. 

1 .  Where  one  misrepresents  a  fact,  knowing  it  to  be  false,  or 
asserts  a 'thing  to  be  so,  not  knowing  whether  it  be  trve  or 
not,  and  it  proves  to  be  false,  he  is,  in  both  these  cases) 
gnilty  of  a  moral  as  well  as  a  legal  frand.  Bat  where  one 
honestly  believes  the  tmth  of  what  he  affirms,  ahhongh  it 
turns  out  he  was  mistaken,  can  he  be  guilty  of  a  legal  fraud 
(being  free  from  moral  turpitude)  so  as  to  subject  him  to  li- 
ability for  the  mistake,  unless  the  representations  are  of  a 
character  to  amount  to  a  warranty  ?     Query, 

Leonard  vs.  Pceples .'.     61 

2.  Because  property  is  not  as  valuable  as  the  purchaser  sup- 
posed, is  no  reason,  in  the  absense  of  fraud  or  warranty,  for 
withholding  any  portion  of  the  price  agreed  to  be  paid. 
Ibid, 

See  Equity  11,  32. 

STATUTE  OF  FRAUDS. 

1.  When  one  who  is  Sheriff  has  been  compelled  to  pay  off  an 
execution,  and  the  defendant  therein  pays  a  third  person  to 
pay  the  debt,  and  such  third  person  promises  to  pay  the 
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Sheriff  th«  amount  he  hai  Btld  on  tke  ezeooAion  fiir  tiM  de- 
fendant, having  reoeiyed  the  money  for  that  purpose,  Um 
promise  is  good,  and  not  within  the  Statute  <^  Fraada,  or 
obnoziona  to  public  polioy.     Bohannan  tm.  Janet 488 

2.  No  oontiaot  for  the  sale  of  gooda  for  the  price  of  tea  pounds 
steding  and  upwards,  k  valid  under  the  17th  seotkn  of  the 
Statute  of  Frauds,  except  the  buyer  shall  accept  part  of  the 
goods  Tso  sold  and  actually  receive  the  same,  or  give  some- 
Aing  in  earnest  to  bind  the  bargain,  or  in  psit  of  payment, 
or  some  note  in  writing  be  made  of  said  biurgain,  signed  by 
the  parties  to  be  changed  by  such  contraot,  or  tl&eir  ageoti 
thereto  lawfully  authomed. 
Denmeadvs,  u/om,  XatM,  db  Cq ' ^T 

8.  A  delivery  of  goods  to  the  railroad  is  not  a  delivenr  to  the 
purchaser,  in  the  purview  of  the  17  th  section  of  the  Stat- 
ute of  Frauds;  the  railroad  not  being  the  agent  of  the  buy- 
er to  ^'  receive  and  accept"  the  same.     Ibid, 

'4.  The  Act  of  1852,  PampMei,  p.  248,  dispensing  with  ^e 
cantideraJtumj  being  stated  in  the  written  agreement  to  an- 
swer for  the  debt,  de&ult  or  miscarriage  of  anoUier,  is  not 
repealed  bv  the  Act  of  1856,  F\m^hlet^  p.  260  The  Utter 
Act  rq>ealed  the  Act  of  1854,  Pamphlet^  p.  58,  declaring 
that  the  Statute  of  Frauds  and  Perjuries  should  not  opente 
in  cases  where  there  has  been  a  performance  of  the  agree* 
ment  in  whde  or  in  part.     Sorreu  v$,  Jackson, 901 

FRAUDULENT  ASSIGNMENTS. 
See  Debtor  and  CredUoTy  2. 

GARNISHMENT. 

1.  Process  of  Ghurnishment  must  be  issued  by  a  magistrate 
who  is  qualified  to  issue  an  Attachment,  and  such  proceis 
issued  by  any  other  person  is  void,  and  cannot  be  the  foun- 
dation of  a  valid  Judgment.     SUpkenson  vs.  Campbell. . . .  159 

2.  When  the  creditor  states  in  his  affidavit  under  the  (famish- 
ment Act,  <<That  he  has  commenced  his  action  of  com- 
plaint in  the  Superior  Court  of  Dougherty  county,  agaiatt 
Thomas  A.  Janes,  his  debtor,  and  that  he  has  reason  to  ap- 
prehend th^  loss  of  said  sum,  ($782  in  account,)  or  some 
part  thereof,  unless  summons  of  garnishment  do  issue,"  it 
sufficiently  identifies  the  case  in  which  the  proceSB  is  sued 
out.     Jmnei  v$.  Tamlinson. MO 


gtraifluMiit  bond  is  $mmiM%  «tid«r  the  Act  of  1866, 
as  to  0oofonn  to  the  Law.    Ibid, 

'hen  a  eaae  is  resohed  against  a  nrnishee  who  has  not 
iswered,  he  is  entitled  to  be  sailed ;  and  if  he  then  ap- 
ar  and  depose,  it  is  in  time.  And  were  it  otherwise,  if 
e  plaintiff  enten  np  jadgnmit  against  the  garnishee  for 
e  amoant  admitted  in  his  return,  that  will  amoant  to  a 
liver  of  the  irregvdarity. 

a//  et  a!,  vs.  Shtppard  A  Chamhliss §28 

f  JuriidicHon,  4. 

GIFT. 

W.,  a  parent,  intending  to  divide  and  give  off  hb  ne- 
(68,  made  an  allotment,  in  whieh  certain  negroes  fell  to 
)  share  of  his  son,  J.  M.  W.;  the  negroes  were  not  pres- 
,  J.  W.  said  to  his  eon,  that  he  might  send  for  the  ne- 
>es  when  eonvenient,  but  retained  the  possession,  and 
rer  delivered  them  to  J.  M.  W.,  but  he  suoseouently  con- 
ed the  negroes  by  deed  to  one  in  trust  for  the  children 
J.  M.  W.  The  negroes  were  sabseqneatlj  levied  on  on- 
exeoations  against  J.  M.  W.,  and  were  claimed  by  the 
3tee:  Held,  That  the  gift  was  not  complete  in  J.  M.  W. 
want  of  delivery,  and  that  they  were  not  subject  to  the 
ment  of  his  debts.     Canwell  V9,  Ware  et  al 267 

GUABRANTOA. 

)d  faith  to  a  guarantor  requires  that  the  funds  of  the 
tor  should  be  applied  to  his  own  debts,  and  not  to  debts 
which  he  is  not  bound,  and  if  the  guarantee  accepts  of 
1  a  misapplication  of  funds  for  his  own  benefit^  the 
-an  tor  may  treat  the  wrong  application  as  a  nullity,  and 
d  where  ne  would  do  if  the  right  one  had  been  made. 
•e  vs.  Webster  <t  Palmes 802 

HANDWRITING. 

rWd^mce,  18. 

HIRING. 

Contracts^  8,  4. 


lOM  htdix. 

HOSOHPOT. 

See  Advancements^  1. 

HUSBAND  AND  WIFE. 

1 .  Tke  wife  is  nU  juris  m  to  a  euit  for  divorce^  and  may  chargt 
the  husband  without  his  consent  with  the  real  valiie  of  idl 
such  services  of  other  persons  as  may  be  neoesaary  to  her  in 
the  conduct  of  the  suit.     Sprayberry  vs.  Merk 81 

2.  O.  permits  his  wife  to  sell  cakes,  &c.,  on  her  own  account, 
ftovi  the  earnings  of  which  she  buys  a  negro,  taking  the 
title  in  her  own  name,  by  his  oonaent.  She  keeps  and  holds 
the  negro  as  her  separate  property,  paying  the  taxes  all  the 
time :  Heldj  that  ^e  negro  vested  in  the  wife  as  her  sepa- 
rate property  against  her  husband,  and  one  claiming  under 
him  as  a  volunteer.     Ogleshy  tk  wife  vs.  Hall 

See  Criminal  Convenation ;  Divorce;  Marriage;  Marriage 

Settlements  ;   Witnesses,  1. 

ILLEGAL  CONTRACTS. 
See  Equity,  15,  16,  18. 

INJUNCTION. 

See  Costs ;  Equity,  2. 

INSOLVENT  DEBTORS. 

1.  The  penalty  imposed  by  our  Statute  for  arresting  a  debtor, 
after  he  has  been  discharged  from  imprisonment  under  our 
.  laws  in  favor  of  insolvent  debtors,  applies  only  to  arrests 
under  process  from  this  State,  and  not  to  arrests  under  pro- 
cess from  another  State,  and  within  another  State. 

Morgan  vs.  Ely  et  al TtV* 

See  Damages,  3. 

INTEREST. 
See  Administrators,  1. 
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JAIL  PEES. 

be  Jiutices  of  the  Inferior  Court  have  power,  on  applica- 
)D  to  them  by  a  defendant  in  ca.  sa,  who  is  in  jail,  to  or- 
r  his  diseha:^,  when  it  appears  that  the  plaintiff  in  ca. 
.  has  failed  to  giro  security  for  the  weekly  payment  of 
\  fees ;  and  to  order  the  discharge  without  any  notice  to 
c  plaintiff  in  ca.  sa.,  except  where  the  defendant  has  gone 
jail  after  being  surrendered  by  sureties. 
zsoUf  Dickinson  <t  Co.  vs.  Carhart^  Bro,  <t  Co 917 

JUDGMENT. 

.  owes  C.  a  balance,  both  residing  in  Georgiar  M.  goes 
South  Carolina,  and  is  summoned  by  process  of  gar- 
hment,  at  the  instance  of  W.  &.  W.,  orediton  of  0.,  to 
}ose  what  he  b  indebted  to  C.  M.  answers,  and  admits 
indebtedness,  whioh  he  is  directed  by  the  Carolina  Court 
pay  over  to  the  hands  of  an  assignee.  M.  is  garnisheed 
Georgia  by  S.  F.  &  Co.  to  depose  in  the  Courts  of  this 
te  what  he  is  indebted  to  C.  He  answers,  and  brings  to 
knowledge  of  the  Court  the  faot  of  the  South  Carolina 
gment  against  him  for  the  same  debt :  JSeld^  that  it  is 
)r  to  coerce  M.  to  pay  over  the  money  a  second  time  in 
I  State,  and  that  he  was  protected  by  the  South  Carolina 
gment  from  further  liability. 
bjneaux  vs,  Seymour ^  Fanning  ^  Co 440 

s  who  buys  land  that  is,  at  the  time,  under  levy,  as  the 
?erty  of  a  third  person,  whether  he  in  fact  had  notice 
;uch  judgment,  execution  and  levy  at  the  time  or  not, 
Qot  be  protected  against  the  lien  of  such  judgment  and 
;ation  as  an  innocent  purchaser. 
tleberry  vs.  Weaver 634 

me  is  indebted^  as  guardian,  to  another,  who  was  his 
i,  and  turns  over  land  or  other  property  that  is  at  the 
t  subject  to  the  lien  of  judgments  in  favor  of  third  per- 
,  in  payment  of  what  he  owes  his  ward,  as  guardian, 
afterwards  dies,  the  land  still  continues  subject  to  the 
and  is  not  protected  from  levy  and  sale  under  the  Stat- 
)f  18th  February,  1799,  "For  the  protection  and securi- 
*  orphans  and  their  estates.^'    Ilia. 

Evidence^  30  ;  Possessory  Warrants^  3,  4  ;  Roads. 
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JDMBDIOnON. 

i.  A  claim,  abore  the  jariadietioo  of  a  Jiutioo's  Court,  bu; 
be  redaoed  bj  payments,  so  as  to  be  sued  in  such  Gonrt 

Nicholsjfi,  MeAbee 8 

2.  All  persons  found  within  the  limits  of  a  Gh>Teniment,  whe- 
ther their  residence  be  deemed  permanent  or  temporaij, 
are  to  be  deemed,  so  far,  citizens  or  subjects  thereof,  as  that 
the  right  of  jurisdiction,  civil  and  criminal,  will  attach  to 
such  persons.     JUbfyneaux  vs.  Seytnaur,  Fanning  dk  Co,,.  440 


3.  Although  a  non-resident  oome  not  within  the  territorial  lim- 
its of  a  State,  still,  if  he  own  property  there,  that  will  gire 
the  Courts  jurisdiotion.     Ibid. 

4.  If  a  non-resident  have  property  in  the  hands  of  another,  it 
may  be  reached  bv  garnishment,  the  property  itself,  as  well 
as  the  garnishee,  being  within  the  junsdiotion  of  tfio  Court 
Ibid. 

5.  Personal  property  has  no  localitv  other  than  tliat  of  the 
person  having  the  same  in  possession,  ownership,  eoslody  or 
control.     Ibid. 

JUROBS. 

1.  A  Juror  cannot  impeaoh  his  own  verdict. 
McElvenvs.  The  State M9 

JURY. 

See  Criminal  Law,  6,  16. 

JUSTICE'S  COURTS. 

1.  A  claim,    exceeding  the  amount  over  which  a  Justice's 
Court  has  jurisdiction,  may  be  brought  within  the  jurisdic- 
tion, by  payments  which  reduce  it  to  that  amount 
Nichols  vs.  McAbee ^ 


2.  When  so  reduced,  it  is  wiUiin  the  Statute  which  allows  a 
plaintiff  in  Justices'  Courts  (under  certain  ciroumstaneee) 
to  prove  his  aecount  by  his  own  oath.    Ibid. 

8.  An  appeal  thus  entered  upon  the  Minutes  of  the  Justiee'ii 


)ourt  is  Boffioient :  *'  I  Btond  aeeoritj  on  the  appeal  of  the 
bove  stated  oase,"  the  case  being  stated  and  the  name  of 
be  party  signed  thereto.     Shirley  V9.  Prtee  etal 328 

t  is  proper,  if  not  positivelj  required  by  the  true  con- 
ractioD  of  the  Act  of  1811,  that  parties  ip  the  Joatioe's 
ourt  shoold  testify  orally  when  profing  their  aoooonts  by 
leip  own  oaths,  and  be  subject  to  cross-examination  by 
leir  adversary.     Ibid, 

LEGISLATIVE  POWER. 

LETTERS  OF  CREDIT. 

e  Contracts,  9. 

LIEN. 

le  Act  requiring  certain  liens  to  be  enforced  within 
alve  mootbs,  is  not  affected  by  the  subsequent  Statute, 
ing  the  first  of  January,  of  the  year  ensuing,  as  the  time 
en  opeu  accounts  shall  bear  interest,  and  abo  from  which 
Statute  of  Limitations  shall  begin  to  run. 
nning  <£*  Tuttle  vs.  StovaU  et  al 444 

• 

proceeding  instituted  against  the  proper  parties  to  on- 
?e  a  mechanic's  lien  may  be  converted  into  a  regular  suit 
recover  the  price  of  the  work  done  and  the  materials 
id.     Ibid*  , 

2  lien  given  for  negro  hire,  for  negroes  employed  in 
oiboats  and  other  water  craft,  on  certain  Rivers  in  this 
e,  does  not  extend  to  tbe  Savannah  River. 
kpatrick  et  al.  vs.  Bank  of  Augusta  et  al. 465 

the  Act  of  1847,  {Cobb,  557)  liens  against  steamboats 
be  enforced  by  the  creditor,  his  attorney  or  agent;  and 

the  same  act,  a  demand  made  on  the  owner  of  the  boat, 

igent  or  attorney,  is  sufficient,     Jbid. 

lien  is  given  by  Statute  for  services  rendered,  and  ma* 
Is  furnished  for  the  construction  of  a  boat  '^  whilst  get- 
ready  for  navigation."     It  must  be  after  it  has  actually 
red  upon  the  navigation.     Ibid. 
66 
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6.  The  Statate  gires  a  lien  to  ^'maohinisU"  only,  and  not  to 
thoae  who  merely  vend  machinery.    Ibid, 

7.  It  is  sufficient,  nnder  the  Act  of  1847,  to  state,  that  the 
boat  upon  which  the  lien  is  claimed,  has  *'  arrived  at  her 
plaoe  of  destinstion,'*  witbont  the  additional  words,  in  tbe 
Umgnage  of  the  Act  of  1841,  '<to  which  she  was  list 
freighted."    Ibid. 

8.  The  lien  given  by  these  various  Acts^  takes  date  from  the 
judgment. 

To  invest  a  vessel  with  a  character  of  nationalityi  it  is  neces- 
sary that  it  be  entered  at  the  Gustom-House,  and  in  a  coo- 
test  between  foreign  creditors  of  said  vessel,  or  a  foreign 
creditor  and  our  own  oitisens,  no  lien,  under  our  State  Laws 
would  be  available,  unless  the  same  be  recorded  or  rois- 
tered as  required  by  the.  Act  of  Congress,  in  the  office  of 
the  Collector  of  Customs.  But  a  failure  to  do  this  will  not 
displace  a  lien  already  acquired  under  our  own  Laws,  in  t 
contest  between  our  own  citizens.    Jhid, 

9.  The  Act  gives  a  lien  for  ^'wood  and  provisions" — not  for 
"  mpplief* — fbmished  steamboats. 

10.  Where  an  individual  or  a  conroany  own  several  boats,  the 
lien  provided  by  Law  Ibr  wood,  provisions,  &c.,  is  not  re- 
stricted to  any  one  boat,  but  covers  the  whole,  and  the 
judgment  nuiy  be  entered  up  against  all,  provided  all  htve 
reached  their  point  of  destination,  or  as  they  severally  ar- 
rive there.  But  if  entered  against  one  or  more  only,  it  is 
restricted  to  llie  money  arising  fVom  tiie  sale  ^  the  boat  or 
boats  against  which  the  judgment  is  entered.    Ibid. 

11.  The  order  of  the  Judge  of  the  Superior  Court,  (before 
whom  the  application  and  affidavit  is  made,)  to  the  Clerk  to 
issue  execution  for  the  sum  sworn  to,  with  costs,  in  fitvor  of 
the  applicant  against  a  steamboat  and  owners,  which  order 
is  signed  by  him  officially,  is  a  substantial  oompiianoe  with 
the  requirements  of  the  Act  of  December  7th,  1841,  <<Tfaai 
the  Judge  or  Justice  shall  grant  an  order  to  the  Cleric  to  en 
ter  np  judgment.'' 

Klitdcj  Atkn^r  va.  Steamer  Cueeeta  d:  Owners 604 


12.  Had  the  proceedings  been  illegal  on  this  account,  they 
could  have  been  cured  by  an  order  nunc  pro  tune,  so  as  to 
proceed  at  once  with  the  trial,  the  rights  of  third  petsoBS 
not  having  intervened.    Ibid. 
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A  plasterer  is  not  entitled  to  the  lien  for  lis  work,  mate- 
ials  faroished,  &o.,  given  to  masons  and  carpenters  by  the 
Vet  of  22d  Dec,  1834,  and  made  general  oy  the  Act  of 
)eo6mber,  1888.     Fox  vs.  Sucker 525 

>ee  Judgments,  2,  3. 

LIMITATIONS  OF  ACTIONS. 

i  payment  by  the  principal  or  maker  of  a  promissory  note, 
efore  barred  by  the  Statute,  does  not  constitnte  a  new 
Dint  for  the  running  of  the  Statute  of  Limitations  as 
^aiost  the  indorser  or  surety,  unless  such  indorser  or  surc- 
be  a  party  to  such  payment. 
'unier  V8,  Robertson  df  Robertson 479 

'  W.  receives  negroes  of  B.  as  a  loan,  and  he  subsequent- 
sets  up  title  to  the  property,  the  Statute  does  not  oegin 
run  in  his  favor  until  the  fact  of  his  adverse  claim  is 
ide  known  to  B.     Weathers  vs,  Barksdale 888 

le  Statute  of  Limitations  does  not  begin  to  run  in  favor 

one  occupying  land,  so  long  as  he  disclaims  ownership. 

such  ease,  he  holds  in  subordination  to  the  title  of  the 

e  owner.     Roe  &  Hays  vs.  Doe,  ex,  dem,  Morrison 

LIMITATION  OF  ESTATES. 

zabeth  Tankersly,  by  a  deed  of  gift,  gave  to  her  son, 
lliam  F.  Jackson,  certain  negroes,  at  the  death  of  the 
I   William  F.  to  be  eaually  divided  among  the  heirs  of 
body  of  the  said  William  F.     MaUlda,  a  dauffhter  of 
life    tenant,   married  one  Sharman  and  died,  leav- 
children  and  her  husband  surviving  her  in  the  life 
ler  father :  Held,  Ist.  That  the  wordsheirs  of  the  body 
not  create  an  estate  tail  in  the  life-tenant.    2d.  That 
person  who  should  answer  that  description  at  the  death 
Villiam  F.  Jackson,  took  the  estate  as  purchasers  and 
by  descent;  that  their  interest  during  the  life-estate  was 
iDgent,  and  not  vested.    8d.  That  in  the  distribution, 
children  of  Matilda  take  j!>«r  stirpes  and  not  per  Cfxpiia. 
-man  vs.  Jtukson 224 

itor^  by  one  clause  in  his  Will,  provides :  <'  Respecting 
ract  of  land  called  the  Tanyara,  it  is  my  will  that  the 
be  equally  divided  between  my  heira,  hereafter  named, 
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but  that  they  shM  not  have  it  Id  their  power  to  dispoie  of 
or  Bell  any  of  their  shares  for  twenty  years ;"  and  by  to- 
other :  '*  It  is  my  will  that  whatever  part  or  share  of  my  es- 
tate, either  real  or  personal,  which  shall  eome  to  either  of 
my  daughters,  hereafter  named,  the  same  shall  not  be  liable, 
under  the  control,  or  subject  to  any  debt  or  debts  of  any 
husband  they  may  intermarry  with ;  that  before  any  snch 
intermarriage  shall  take  place,  the  portion  of  my  estate 
which  they  shall  inherit  shall  be  settled  on  trustees  for  their 
sole  and  only  use,  and  to  be  disposed  of  by  my  said  daogb- 
ters  as  they  may  think  proper :"  Held,  That  these  proris- 
ions  do  not  vest  or  give  an  unlimited  power  of  disposition, 
but  only  of  such  interest  as  they  take  under  the  other  claoses 
of  the  Will. 
Do€y  ex  dem,  SkefiaU  et  al,  vs.  Roe  dc  Roberts 453 

::$.  That  if  a  testator  gives,  in  one  clause  of  his  Will,  an  abso- 
lute estate,  and  in  a  subsequent  clause  cuts  down  such  es- 
tate to  a  less  interest,  the  prior  gift  is  restricted  accordingly. 
Ibid. 

i.  L.  S.,  by  his  Will,  provided :  "  In  case  of  the  death  of 
either  of  my  children,  to-wit :  B.,  H.,  J.,  M.,  £.,  S.,  A.,  or 
A.,  before  the  division  takes  place,  or  after,  without  issue 
legally  begotten,  then,  and  in  that  ease,  the  portion  of  him 
or  them  so  deceased  shall  be  only  inherited  and  divided  be- 
tween my  heirs,  the  survivor  or  survivora  of  my  eight  chil- 
dren, heretofore  named.  In  case  of  my  sons  or  daughters 
should  intermarry  and  die,  leaving  issue  legally  begotten, 
they  shall  not  inherit  their  father's  or  mother's  portion  of 
my  estate  before  they  attain  the  age  of  eighteen  years,  and 
in  case  of  the  death  before  they  attain  that  age,  the  prop- 
erty of  the  father  or  mother  so  deceased  shall  return  to  the 
children :  I  mean  the  eight  so  often  mentioned  :"  Jlridf 
That  the  limitation  was  not  void  for  remot^^ness,  but  that 
the  devise  was  limited  to  take  effect  on  a  definite  fiiilure  of 
iasue.    Ibid. 

5.  By  the  Will  of  the  late  Governor  Troup,  he  directed  that 
his  executors  keep  his  property  together  for  three  years, 
giving  to  the  heirs  in  the  meantime  a  decent  and  becoming 
support.  '^  At  the  expiration  of  three  years,  and  on  the  . 
first  day  of  January  next  thereafter,  l-e  desired  that  all  of 
the  property  of  which  he  died  possessed  with,  the  incre- 
ments both  real  and  personal^  be  divided  as  nearly  as  posssi- 
ble  into  three  equal  shares.    I  mean  specifically,  one  share 
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or  th^  ohildren  of  Plorida,  one  siiare  for  Oraliei  and  one 
hare  for  George  M.  Troup,  who  are  to  have  and  to  hold 
he  same  to  them  reapeotivel j,  their  h^in  and  aasigns  for- 
rer  with  these  ezoeptions,  viz :  If  OraUe  ahoald  die  with- 
at  legal  lineal  heir  or  heirs,  then  shall  her  share  go  to  the 
hildren  of  Florida,  to  be  equally  divided  among  them,  or 
be  surrivors ;  and  if  George  ahoald  die  without  legal  heir 
r  heirs,  then  shall  his  share  descend  to  the  ohiidren  of 
'lorida  likewise,  or  the  survivors :""  Held^  That  upon  the 
eath  of  George  M.  Trovp,  withoul  legal  lineal  heir  or  heirs, 
!ie  one-third  share  of  his  father's  estate  bequeathed  to  him, 
ested  in  the  ehildran  of  Florida,  his  sister. 

hrman  et  al.  vs.  Troup  et  al 49() 

in  estate  to  one  during  her  life,  and  after  her  death  to  be 
puilly  divided  between  the  heirs  of  her  body,  is  not  an  es- 
ite  tail,  but  an  estate  for  life,  with  remainder  to  the  chil- 
reo  of  the  first  taker.     Herring  ei  al,  vs.  Rogers  et  al 61  r> 

.n  estate  to  one  generally,  without  expressing  what  estate, 
id  then  adding,  that  if  he  shall  die  without  ohiidren,  then 
rer,  is  not  an  estate  tail,  and  the  limitation  over  is  valid. 

urton  vs.  Black 638 

Then  the  direction  is,  that  all  the  property  which  shall  be 
und  remaining  at  the  death  of  the  first  taker,  shall  go 
er,  the  description  of  what  goes  over  is  sufficiently  cer- 
in.     Ibid, 

'hen  a  testator  directs  his  property  to  be  divided  between 
s  wife  and  children,  and  then  directs  that  che  share  of  a 
ild  shall  go  over  to  the  survivors,  if  such  child  shall  die 
fore  arriving  at  age  or  without  issue,  there  is  no  estate        , 
1,  and  the  limitations  over  are  valid. 
nneU,  AdmWy  vs.Fordetal. 707 

n  such  case,  ''or"  will  be  construed  ''and,"  and  the 
are  of  a  child  will  not  go  over  after  he  arrives  at  age, 
3ugh  he  dies  without  issue.     Ibid. 

LOST  PAPERS. 

hen  ao  original  paper  is  sued  and  declared  on  as  the  act 

the  maker  thereof  and  he  does  not  denv  it  on  oath,  but 

aibsaea  judgnMnt^  and  afterwards,  while  the  case  is  on  the 
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appeal,  sncli  paper  be  destroyed,  in  ike  abeeaee  of  a  plea  of 
non  ettjaehim^  and  the  proof  of  suoh  fact  and  the  oontentej 
plaintiff  is  entitled  to  recover  on  the  samOy  without  further 
proof  of  its  ezeeatioD.    LinMay  v$.  Kendrick  &  Co. 545 

2.  A  partj  it  not  obliged  to  eetabliah  a  kit  paper  under  the 
Jndieiary  Aot^  bnt  maj  reeoTor  npon  proof  of  its  aoatento 
aa  a  loft  paper. 


3.  Where  a  case  ia  to  be  tranafened  ftom  an  old  oonntj  to  a 
new  one,  lost  Court  papers  in  the  ease  must  be  estabnshed 
before  the  transfer,  ia  the  old  county,  and  until  the  Court 
papers  hare  been  turned  over  to  the  new  ooun^,  there  can 
be  no  prosecution  of  the  case  there,  nor  default  in  failing 
to  prosecute  it  there, 

McDonffoId  vs.  Maiilandj  Kennedy  (t  Co 703 

MALICIOUS  MISCHIEF. 

Sec  Criminal  Law,  5. 

MALICIOUS  PROSECUTION. 

1.  To  authorise  a  recovery  for  malicious  prosecution  in  a  civil 
proceeding,  the  plaintiff  must  show  affirmatively  that  the 
proceedings  were  malioioas  and  without  probable  cause,  both 
concurring,     Cookvs,  Walker 519 

MANSLAUGHTER. 

See  Criminal  Law,  3,  4. 

MANUMISSION  OF  SLAVES. 

1.  The  evil  which  our  Statutes  against  manumission  were  in- 
tended to  prevent  is  not  a  reduction  of  the  number  of  alaves, 
but  an  increase  of  the  free  negroes  within  the  State — henoe,  \ 
an  instrument  providing  for  manumission  outside  of  the 
Sute  is  not  within  the  Statutes.     Myrick  vb,  Vmdjwrgk 161 

2.  TesUtor,  by  the  2d  item  of  his  Will,  says :  «I  give  my  ser- 
vants, John,  a  man,  and  Betsy,  a  woman  of  yellow  oomplf^z* 
ion,  to  my  ezeoutors  hereinafter  named,  in  trust  to  eoavej 
said  negroes  immedialdy  after  my  death  to  aone  ooeef  tka 
non-slavdiolding  States  of  this  ifnieiiy  as  the  said  exeeaior 
may  select,  or  to  whemsoever  said  servants  au^y  elect  ibr  a 
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laster  in  this  State  baibn  John  T.  Slephens  i"  Hdd^  To 
e  i!i  oonflict  with  the  Aot  of  1818  against  manumiflBion, 
id  void.     Ckirrjf  el  aL  v$.  Cuny  ei  aL,. 253 

J]  oonvejanees  and  ootttrivaneea  for  oanying  a  Blavei  out 
'  Georgia  and  bringing  him  baok  as  a  free  man,  to  be  add- 
1  to  the  fyee-negro  population  of  the  State,  are  Toid ;  and 
le  sUUim  of  the  negro  remains  jnal  what  it  was  before  the 
9t  step  in  the  prooess  was  taken.     Hammond  v9.  Oemdier.  275 

MARRIA6B. 

otwithstanding  the  StatiUe  directs  a  lioenee  to  issue  in 
se  of  Marriage,  and  inflicts  a  penalty  upon  any  minister 
the  Gospel  or  magistrate  who  performs  the  oereou^ny 
thoat  such  license,  yet,  in  the  absence  of  any  positive  en- 
tment  declaring  that  all  marriages  not  celebrated  in  the 
'ma  prescribed  shall  be  void,  a  marriage  deliberately  and 
:entionally  entered  into— ycr  verhi de prennU — that  is  "I 
ce  you  to  be  my  wife,''  and  ''I  take  you  to  be  my  huft- 
nd'' — by  parties  able  to  contract,  is  to  all  intents  and  pur- 
ses a  valid  marriage,  notwithstanding  the  parties  have 
led  to  comply  with  the  Statutovy  provisions. 
kew  vs.  Dupree 173 


f 


MARRIAGE  SETTLEMENT. 

marriage  settlement  which  provides,  that  the  wife's  prop- 
and  its  proceeds  shall  *^  never*'  be  subject  to  the  Con- 
nor the  contracts  of  the  husband,  seems  to  intend  his 
elusion  after  the  death  of  the  wife,  as  well  as  during  her 
I,  but  it  may  be  submitted  to  a  Jury  to  be  oonstr^  in 
I  light  of  the  circumstances  which  surround  the  parties 
;he  time  of  the  marriage.     M<uon  et  at,  vt,  Deese 808 

e  W.  H.  L.  bein^  in  treaty  of  marriage  agreement  with 

his  intended  wife,  agreed  with  her  in  parol,  that  the 

pertj  he  should  receive  by  her  on  the  marriage,  he 

lid  give  to  her  and  the  children  of  their  marriage  by 

II ;  after  the  marriage  mwpared  a  Will  aooerding  to  that 

eemeat,  and  kept  it  by  him  for  that  purpeie ;  sofaaequeiii* 

executed  such  Will,  and  immediately  afterwards,  by  cod- 

,  0o  ohanged  the  disposition  of  Uiat  property  as  to  give 

wife  only  a  life  estate  in  the  property :  Hald^  That  upon 

exeeotion  of  the  Will,  the  agreement  was  esaouted, 

exdndad  hia  from  makiiig  any  subaaquMit  diapeaitien, 

codioil,  or  otherwise,  that  would  defeat  the  agreement, 

.  it  mast  be  anforoed.    Lowe  V9,  Bryantj  Admfr •  628 
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MARRIED  WOMEN. 

1.  A  murried  woman  may  dUmiBs  her  bill  in  Ohanceiy  rek- 
ttve  to  her  separate  estate^  against  the  wish  of  her  prochew 
an^y.     Bravmer  v».  BeU, S34 

2.  A  nuinied  woman,  who  is  next  of  kin  to  the  deeeased,  is 
not  oonclnded  by  the  probate  of  the  Will  in  solemn  forBt 
where  her  husband  only  wss  notified. 

SUmeetai.va,  Green  ^al. ; 840 

MASTER  AND  SERYANT. 

See  Overseers;  Railroads,  9. 

MISTAKE. 
See  Egmtjf,  10. 

MORTGAGE. 

1.  Against  a  proceeding  of  foreclosure  on  personal  property, 
the  mortgager  may  at  Law  go  into  the  consideration  of  the 
mortgage,  or  rely  by  way  of  defense  upon  any  faot  or  prin- 
ciple of  Law  which  would  entitle  him  to  relief  in  a  Court 

of  Equity.     Mettvs.  'Moaney 413 

« 

2.  A  mortgage  ffiven  to  the  Bank  of  Augusta  was  foreclosed 
upon  the  affidayit  of  John  Bones,  as  President  of  the  Bank 
of  Augosta,  instead  of  as  President  of  the  corporation,  tix: 
<' The  President, 'Directors  and  Company  of  the  Bank  of 
Augusta :"  HM,  That  the  irregularity,  if  it  be  soeh,  wis 
not  material. 

Kvrkjpatrick  ti  aL  vs.  Bank  of  Augusta  et  al. 465 


3.  Where  two  give  a  lien  on  their  separate  interest  in  the 
property  to  a  common  creditor,  tne  mortgage  may  be  fore- 
dosed  separately  against  each.    Baker  vs.  Shtphumi  H  al^  W 

4.  A  claimant  against  m  mortgage  fi.  fa.  cannot  take  advaa- 
.  tage  of  the  faet,  that  the  mortgage  was  foroelosed  witUa 

twelve  months  from  the  granting  of  letten  of  admiaiBtm* 
tion  upon  the  estate  of  the  deoeaMd  mcrtgagar.    Ihid. 

See  xwtvAasty* 
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xVEWLY  DISCOVERED  EVIDENCE. 
e  New  Trial,  9. 

NEW  TRIAL. 

new  trial  most  be  granted,  when  the  yerdict  is  contrary 
Law  and  evidence,  notwithstanding  there  have  been  two 
ncurrent  verdicts  of  the  Jury. 
'ustees of  Monroe  Female  University  vs.  Brocufjield  et  aL..       1 

new  trial  will  be  granted,  where  the  Court  refuses  a  con- 
luance  in  a  capital  case,  on  account  of  the  absence  of 
itimony,  material  for  the  prisoner's  defense. 
' hi f worth  vs.  The  State 10 

hen  a  legal  charge  is  requested  upon  the  main  point  in  a 
BO,  and  it  is  unintentionally  omitted  by  the  Judge,  a  new 
al  ought  to  be  granted,  although  the  charge  was  not  again 
zgested  by  counsel  when  called  on  at  the  end  of  the 
arge  to  suggest  omitted  points.     Adair etal.  vs.  Adair,..  102 

an  issue  of  fraud,  where  the  Court  and  Jury  who  tried 
s  case  have  passed  upon  it,  and  this  Court  is  satisfied  with 
3  result,  a  new  trial  will  not  be  awarded. 
mnell  vs.  Culpepper  d^  Boon lOi 

new  trial  will  not  be  granted  on  the  ground  that  the  ver- 
',t  is  contrary  to  evidence  whenever  there  is  sufficient  ovi- 
aoe  to  support  the  verdict.      Worthan  vs.  Bretoster 112 

new  trial  will  be  granted  when  the  verdict  is  contrary  to 

i  evidence.     May  vs.  Dorsett H^ 

new  trial  will  be  granted  where  the  charge  of  the  Court 
calculated  to  prevent  the  Jury  from  giving  proper  con- 
eration  to  any  portion  of  the  evidence,  to  the  injury  of 
)  party  complaining  of  the  charge. 
ass  (^  Blalockvs.  Cook 133 

new  trial  will  not  be  granted  when  the  verdict  is  not 
itraiy  to  law,  contrary  to  the  eyidence,  or  strongly  and 
ndedly  against  the  weight  of  evidence. 
Iner  vs.   The  State 137 

new  trial  will  not  be  granted  on  the  ground  of  newly 
loovered  eyidence,  when  there  is  noafidayitftom]»riaoDer 
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or  his  oouneel  ikftt  vaA  eridenee  was  iiiikii«w«  to  tliem  du- 
ring the  trial,  espeoiallj  when  the  witness  by  whom  this 
newly  disoovered  evidenee  is  expected  to  be  piaren  was 
sworn  and  examined  on  the  trial  in  the  defense,  and  who 
remembers  the  additional  facts  by  having  his  recoUectioD 
subsequently  refreshed.     Ibid. 

10.  Notwithstanding  the  Goart  refuses  to  postpone  a  ease  to 
procure  testimonv  which  would  be  unobjectionable,  still,  if 
the  evidence,  if  in,  could  not  affect  the  result  of  the  case, 
the  judgment  will  not  be  disturbed.     Mann  vs.  Waters 220 

11.  Where  the  issue  is  the  capacity  of  the  contractor  to  make 
a  contraot,  and  the  evidence,  to  say  the  least  of  it,  is  as 
strong  on  one  side  as  the  other,  and  no  rule  of  Law  has 
been  violated  in  submitting  the  case,  and  there  have  been 
two  concurrent  verdicts  of  special  Juries  against  the  coo- 
tract,  and  the  presiding  Judge  has  refused  to  grant  a  new 
trial,  this  Court  will  not  interpose  to  award  a  re-hearing 

Davis  vs.  Smith 26S 

12.  Under  the  Act  of  Feb.  20th,  1854,  as  amended  and  in- 
terpreted by  the  Act  of  Deo.  12th,  1859,  neither  the  Supe- 
rior nor  the  Supreme  Courts  are  required  to  grant  a  new 
trial  in  any  case  for  an  immaterial  error,  ^^one  not  affecting 
the  real  merits  of  the  case."     Morton  vs.  Pearmun 281 

13.  When  the  evidence  u  sufficient  to  support  the  iodiog, 
and  the  verdict  is  not  against  Law,  or  the  charge  of  the 
Court,  and  there  is  no  error  in  the  rulings  of  the  Court,  a 
new  trial  will  not  be  granted. 

Johnson  alias  ITiompson  vs.  The  State ^ 

14.  If  error  has  been  committed  by  the  Judge  in  putting  the 
case  before  the  Jury,  he  ought  to  grant  a  new  hearing, 
when  there  was  evidence  enough  to  support  a  different  ver- 
dict.    Foster  vs.  Jenkins  &  Belt 176 

15.  A  new  trial  will  not  be  granted  on  account  of  the  admis- 
sion in  evidence  of  a  copy  deed  without  proof  of  the  cor- 
rectness of  the  copy,  and  without  proof  of  the  execudoo  of 
the  original,  when  the  paper  is  produced  under  notice  by  the 
party  against  whom  it  is  read,  and  it  appears  from  the  his- 
tory of  the  trial  that  be  claimed  under  it 

Herring  et  al,  vs.  Rogers  ei  ai '^^ 
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'•^^    16.  Where  tke  iMiie  was  oae  of  ftot  eolj)  and  tkere  is  ample 
-^          testimonj  to  justify  the  verdiot,  a  new  trial  should  not  be 
'         graDted.     McDufie,  Adm'r,  v$.  Stuart  it  Fountain 061 

17.  Where  the  judgment  whioh  is  sought  to  be  reversed  gives 
the  plaintiff  in  error  all  that  he  claims^  it  will  be  affirmed, 
without  reeard  to  any  errors  that  may  have  been  committed 

.-.  on  the  trial.     Kit<^nd  et  aL  vs.  Davis 686 

18.  Notwithstanding  legal  testimony  is  excluded  by  the  Court, 
yety  if  considering  it  as  we  do,  it  would  not  change  the  re- 
sult, it  is  no  groand  for  granting  a  new  trial. 

Johnson  vs.  Johnson 857 

19.  If  the  Court  be  reqnested,  in  writing,  to  give  a  legal 
charge,  and  refuses  upon  the  ground  that  there  is  no  evi- 
dence to  support  it,  when,  in  fact,  there  is  evidence;  it  is 
error;  and  on  account  of  which  a  new  trial  will  be  award- 
ed, if  the  point  was  material  in  the  ease. 

Cook  vs.    Wood 891 

20.  Whatever  errors  may  have  been  committed,  a  new  trial 
will  not  be  granted  when  a  different  verdict,  if  rendered, 
would  not  be  allowed  to  stand.     Black  vs.  Lewis  etal 958 

21.  Admitting  illegal  testimony  whioh  is  immaterial,  is  no 
ground  for  a  new  trial.     WvUiavus  vs.  Hamilton 968 

22.  Newly  discovered  evidence,  to  be  a  ground  for  a  new  trial 
must  tie  material  and  pertinent.    Ihid. 

See  Charge  of  ike  Caurt^  2,  8,  4.  • 

NONSUIT. 

1.  M.  gave  bond  to  K.  in  the  sum  of  $250,  conditioned,  that 
if  M.  and  his  wife  deliver  possession  of  a  lot  in  the  city  of 
Columbus,  on  25th  Deccmoer,  or  on  demand  to  R.,  provi- 
ded R.  shall,  on  like  demand,  at  the  same  time  deliver  pos- 
session to  M.  and  wife  of  another  lot.  On  suit  to  enforce 
payment,  the  plaintiff  failed  to  show  on  the  trial  the  quan- 
tity of  interest  intended  to  be  passed  between  the  two  in 
respect  to  the  lot :  Held^  That  the  Court  properly  awarded 
a  non-suit.     Rogers  vs.  Mariner  et  cU 515 

NON  EST  FACTUM. 

1.  N.  McD.  applied  to  S.  Ho6.  to  become  his  seourity  on  a 
note  to  C.  M.  &  Co.  not  naming  any  amount ;  McG.  replied 
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by  letter,  antborlzing  MoD.  to  sign  liia  name  to  sooh  note 
as  security.  Suit  afterwards  being  brought  on  thia  note, 
MoG.  plead  non  est  Return.  On  the  trial  of  that  iasoe,  it 
was  proper  ibr  the  Court  to  let  the  note  be  read  to  the  Jury 
on  proof  of  a  conversation  between  MoD.  and  HcG.,  in 
which  MoO.  distinctly  admitted  writing  the  letter  giviag 
the  authority  to  McD.  to  sign  his  name,  &o.,  and,  on  thi 
further  admission  by  MoG.,  that  McD.  was,  by  the  permlf 
sion  and  consent  of  McG.,  in  the  constant  habit  of  signing 
MoG.'s  name  as  security  for  him  whenever  he  ohose  to  do 
so.     Mc  Ginnts  vi.  Chamherla  in^  Miller  ds  Co, 32 

2.  The  Jury  having  returned  a  verdict  against  McG.  on  thb 
proof,  such  verdict  was  Hot  so  decidedly  against  the  weight 
of  evidence  as  to  reqnire  the  Coort  to  grant  a  new  trial. 

Ibid. 

NUISANCES. 

1  Any  obstruction  to  a  public  street  in  a  city,  is  a  public  nui- 
sance.    Mayor  &  Council  of  Oolwnbus  vs.  Jagun  eJt  al. 506 

2.  A  Court  of  Equity  has  jurisdiction,  and  will,  in  a  proper 
case  made  by  injunction,  restrain  a  public  nuisance. 

Ibid. 

8.  The  Legislature,  21st  December,  1827,  authorised  certain 
commissioners  to  select  a  site  and  'lay  out  an  oblong  square 
of  1,200  acres  as  a  reservation  for  the  common  and  town  of 
Columbus,  to  lay  out  lots,  with  appropriate  streets,  alleys, 
squares,  &c.  On  16th  December,  1828,  the  Legislature 
passed  another  Act,  ''That  the  Intendant  and  Commission- 
ers shall  in  no  wise  have  power  to  alter  the  plan  of  said 
City  by  shutting  up  streets  or  otherwise^  nor  to  permit  any 
dwelUng-honse  or  other  buildings  to  be  put  on  any  of  the 
streets  or  common  of  said  town,  under  any  lease  or  leases, 
or  in  any  other  way :"  Hdd,  That  the  Mayor  and  Coaaeil 
of  the  City  of  Columbus,  under  this  restriction,  had  no 
power  to  erect,  or  cause  to  be  erected,  a  Market-house  ia 
the  streets  of  said  city.     Ibid, 

ORDER  OF  BALE. 

See  Court  of  Ordinary, 
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OVERSEERS. 

V'hcn  aD  overseer  comes  to  the  house  of  his  emplojer 
runk,  the  emv^loyer  is  justifiable  io  refosing  to  turn  over 
I  to  his  hands  his  piantatioD  and  property. 

ihiiion  tfi,  Gorman 612 

f  an  overseer  demands  additional  stipulations  to  his  origi- 
il  agreement,  to  the  effect  that  the  employer  is  to  divest 
mseif  of  all  control  and  authority  over  his  negroes,  the 
?ner  is  excusable  for  declining  the  engagement.     ILid. 

*  the  employer,  within  a  reasonable  time,  offers  to  allow 
e  overseer  to  enter  upon  his  duties,  and  he  refuses,  sug- 
^tlog  as  an  excuse  that  he  has  made  other  arrangements, 
is  for  the  overseer  to  support  the  suggestion  by  proof 

PARTIES. 

lit  being  brought  in  the  name  of  a  Trustee  who  is  re- 
ived, his  successor  may  be  substituted  upon  motion,  and 
e  cause  proceed.     Cobb  vs.  Edmondson 30 

I  an  application  for  Dower,  since  the  Act  of  21st  Febru* 
^j  1850,  no  person  but  the  administrator  of  deceased,  can 
made  a  party  to  the  proceeding  for  the  purpose  of  con- 
«tii)g  the  rignt  of  the  widow  to  have  Dower  assigned  her. 
ndl**y  V8.  Lawless 88 

le  nominated  executor  and  propounder  of  a  Will  is  a  Ic- 
1  party  on  behalf  of  the  legatees,  to  conduct  the  litiga- 
n  involved  in  a  caveat  to  the  Will,  from  the  beginning  to 
inal  adjudication.     Lucas  et  al,  vs.  Znicas 191 

le  rule  of  Law  is  stern  and  well-settled,  that  when  a  plain- 
comes  into  Court,  he  must  recover  upon  his  own  merits 
i   not  upon  the  demerits  of  the  defendant,  unless  where 
;  Statute  has  created  an  exception. 
/ram  vf.  Mitchell 547 

hcnever  a  plaintiff  can  make  out  his  case,  without  invo- 
i'j:  the  illegal  contract  to  his  aid,  he  is  entitled  to  recover. 

le  sale,  by  an  Administrator,  of  land  for  which  a  suit  is 
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pending  against  him,  is  no  reason  why  an  administrator  de 
bonis  non  should  not  be  made  a  party  to  the  suit,  after  the 
death  of  the  first  administrator. 
Roedk  Hays  vs.  Doejcxdem,  Ayrts  el  al 7To 

7.  Where  an  ezeoator  dies  pending  a  suit  in  Equity  aguost 
him,  in  which  the  complainants  are  attempting  to  fix  a  p^- 
sonal  liability  upon  him  on  account  of  an  alleged  devasiavii 
of  the  estate  of  his  testator,  it  is  proper  that  his  fepreaeDta- 
tive  should  be  made  a  party  to  the  proceeding. 
Rogers  vs.  Rushin 934 

See  Witnesses^  11,  12. 

PARTNEBS  AND  PARTNERSHIPS. 

1.  Notice  of  the  dissolution  of  the  partnership  must  be  gireD 
to  those  who  have  dealt  with  the  firm,  or  each  meml^r  of 
the  firm  will  be  bound  by  the  acts  of  the  other  dealing  io 
the  name  of  the  firm  with  such  persons,  especially  when 
the  transaction  relates  to  the  past  debt  of  the  diasoWed 
partnership.     Ennis  et  al,  vs,  Williams  et  al. 691 

PAYMENT. 

1.  There  should  be  very  strone  evidence  to  overcome  the  plea 
of  payment,  supported  by  the  plaintiflTs  receipt  in  full  of  all 
notes  and  accounts,  to  its  date,  which  is  subsequent  io  the 
note  sued  on.     Raifpiel  vs.  Dessure &dO 

2.  Payment  to  an  agent,  by  releasing  hispersonal  debt,  is  no 
payment  to  the  principal    BosHck  vs*  Jaardy 836 

3.  Money  paid  by  the  debtor  or  his  agent,  to  the  creditor,  in 
disoharee  of  a  particular  debt,  cannot,  without  the  consent 
of  the  debtor,  be  applied  to  any  other. 

Johnson  vs.  Johnson 857 

4.  The  payee  of  a  promissory  note  agreed  with  the  maker,  that 
if  ho  would  take  up  payee's  note,  held  by  a  third  penon,  it 
should  be  received  as  payment  upon  his.  This  tne  maker 
did.  The  maker's  note  was  transferred  by  the  psyce  afler 
it  fell  due.  Heidf  That  the  maker  was  entiOed  to  a  eredit 
by  way  of  payment  for  the  note  of  payee,  which  he  had 
taken  up.     Staley  vs,  Jfatheny 9K 

See  Limitations  of  Actions,  1. 
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PENALTY. 


^e  CansideraHcn, 


PHYSICIANS. 


.  phyfieiaii  wlio  was  pntoiioiDg  tt  the  date  of  the  Act  of 
147,  which  reriTed  the  Act  of  1825,  to  regulate  the  li* 
Dsing  of  Phyiiciaiu  in  thb  State,  Ae.,  is  a  qualified  phy- 
nao,  and  may  collect  hia  aecoont  for  medical  aervicee. 
addoz  v$,jBo$well 38 

PLASTERER. 

e  Lien,  12. 

PLEADING. 

pparent  defects  in  a  declaration  that  could  he  cured  by 

lendment,  are  not  material. 

ater  Lot  Company  vi,  Leonard  ^ 560 

PLEDGES  AND  PAWNS. 

here  two  parties  make  a  written  contract  of  pawning,  one 
rancing  money  and  the  other  pled^ng  a  negro,  to  be  re- 
imed  at  any  time  by  payment  of  what  the  pledger  may 
?  thepltdgeey  the  negro  can  be  redeemed  only  bythe  pay- 
Dt  of  all  that  may  be  due  at  the  time  of  the  redemption, 
yelow  v$.  Young 121 

POSSESSION. 

Adverse  Possession;  Ejectment^  2,  9. 

POSSESSORY  WARRANT. 

'session  acquire^  under  a  writ  of  possession,  that  has 
n  saperceded  or  suspended  by  an  order  of  the  Court 
u  which  it  issued,  is  wrongful,  and  the  person  from 
>in  snoh  possession  has  been  thus  acquired,  can  have  the 
le  restored  by  possessory  warrant. 
f/ton  vs.  Russell 127 

the  trial  of  a  possessory  warrant,  the  Judge  ought  to 
idge  the  possession  to  the  plaintiff,  if  the  property  has 
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been  mtkei^  awaj  from  him  by  the  defenda&t|  or  if  tho  pio* 

porty  haviDg  been  in  his  recent  peaceably  and  legally  ac- 
quired possession  has  gone  out  of  it  without  his  consent^  and 
has  ;^one  into  the  posse8sion  of  the  defendant  without  legal 
authority.     Mann  (?«.   Waters 207 

3.  The  judgment  on  a  former  warrant  between  the  same  par- 
ties and  covering  the  same  property,  is  relevant  to  snow 
that  the  plaintiff's  former  possession  of  which  he  has  been 
deprived,  was  a  "  legally  acquired  one,"  when  taken  in  con- 
nection with  proof  that  the  property  had  been  delivered  to 
him  in  pursuance  of  the  judgment.     Ibid. 

4.  Any  limit  whioh  may  have  been  put  by  such  former  judg- 
ment upon  the  time  during  which  the  possession  wss  to 
continue,  is  irrelevant  on  this  issue.     Ibid, 

5.  Can  a  party,  under  the  possessory  warrant  Act  of  1821 1 
iubiitnte  proceedings  to  regain  the  possession  of  property 
which  he  has  voluntarily  placed  in  the  custody  of  another f 

•  Query.     Mtxan  vs.  Waters,,. 22(t 

• 

PRACTICE. 

1.  It  iH  within  the  discretionary  power  of  the  Court  to  allow 
a  witness  to  be  sworn,  after  the  evidence  on  both  sides  has 
been  announced  closed,  and  the  argument  has  been  euffl- 
me  need  ;  and  a  liberal  practice  in  this  respect  is  most  favor- 
able tu  the  ends  of  justice.     Bigflow  vs,  Yoiaig 121 

2.  But  the  practice  of  recalling  a  witness  to  re^state  a  point 
in  Mb  testimony,  aflcr  counsel  have  disputed  about  it  in  the 
argument  in  his  hearing,  while  also  under  the  control  of  a 
sound  discretion  in  the  Court,  is  one  which  ought  to  beal* 
lowed  with  great  cautidn,  and  not  at  all  where  there  is  rea- 
sonable ground  to  suspect  the  fairness  of  the  witness.  Ibid, 

3.  A  motion  to  set  aside  a  verdict  and  reinstate  the  oaaO;  is 
equivalent  to  a  motion  for  a  new  trial,  and  is  a  proper  reme- 
dy for  a  mistake*  in  the# verdict.     Lucas  et  al.  vs,  Lutas 191 

4.  A  bill  in  Equity  is  filed  by  B.,  as  the  trustee  of  8.  P.,  a 
married  woman,  for  the  recovery  of  certain  negroes.  Oo 
the  trial,  no  evidence  is  offered  showing  the  appoiotmeot  of 
a  trustee,  or  the  existence  of  a  separate  estate  in  the  mar- 
rird  wuman^  neither  is  the  husband  made  a  party.  A  ver- 
dict being  had  for  the  oompiainaat^  and  moilon  made  for 
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'w  trial  OD  these  grounds :  IffU,  That  these  %bjeottoDS 
me  too  late  after  a  yerdict  on  the  merits ;  by  Dot  insist- 
^  00  them  before  verdict,  defendant  is  to  be  held  as  waiv- 
*r  them.     Pitts  vs.  Thrower 212 

'hen  money  is  in  the  hands  of  an  officer  of  the  Court  on 
lieh  counsel  claim  a  lien  for  fees  which  is  controverted, 
the  client  to  whom  the  money  belongs,  a  Rule  is  a  pro- 
r  remedy  to  settle  all  questions  between  client  and  attor- 
y  iu  respect  to  the  same.      Wa/ker  et  aL  vs.  Floyd 287 

)  such  Rule  the  attorney  need  not  attach  a  bill  of  partio- 
ir»  of  tfao  various  services  he  has  rendered,  steps  taken 

things  done  iu  the  different  stages  of  the  litigation  in 
lieh  the  service  was  rendered,  nor  need  he,  on  the  trial, 

int4i  proof  of  the  same;  the  services  in  a  particular  liti- 
rion  must  be  in  pleading,  and  proof,  treated  as  a  whole. 
id. 

ich  proceeding  will  not  lie  for  services  not  yet  rendered. 

to  failure  to  file  a  brief  of  the  evidence  at  the  time  when 
>  motion  for  ne^  trial  is  made,  is  cured  when  the  party 
kin<;  to  take  advantage  of  it  has  appeared  and  argued 
;  inution,  or  ha;§,  by  his  own  fault,  caused  the  failure. 

fKitryn  vs,  Hightower 240 

a  brief  of  the  evidence  be  agreed  upon  by  the  counsel 

fl'c  parties  at  the  Term  when  the  case  was  tried,  in 

eh   it  is  coDii'cnted  that  the  original  interrogatories  and 

'iocumentary  evidence  referred  to  in  the  brief,  may  be 

i  when  the  brief  of  the  evidence  may  be  necensary,  that 

sufficient  compli»nce  with  the  rule  of  Court;  mureovtr, 

party  30  consenting  cannot  take  advantage  of  the  fail- 

Mr  omission  to  incorporate  the  written  testimony  into  the 

1*.      Gauldia  vs.  Crawford 674 

a  brief  1)f  the  testimony  be  agreed  upon  by  counsel  at 
'j'erni  when  the  cafic  is  tried,  that  agreement  may  be  en- 
i  upon  the  Minutes  at  any  subsequent  time.     Ibid. 

e  IM  and  LVII  §§  of  the  Judiciary  Act  of  1799,  as 
ranting  New  Trials,  expounded.     Ibid. 

e   practice  of  withdrawing  original   papers   from   the 
67 
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Clerk's  officef  which,  by  agreement^  conatitttte  a  part  of  the 
brief  of  the  teBtimoDy  agreed  upon  for  the  purpose  of  ap- 
plying for  a  new  trial,  oondemned.     /Ud. 

13.  All  Coarte  shoald  so  administer  the  Law  and  constrae  the 
.    rules  of  practice  as  to  secure  a  hearing  upon  the  meritSi  if 
possible.     Ibid. 

PRACTICE  OF  SUPREME  COURT. 

1.  Unless  the  Judge  of  the  Superior  Court  manifestly  abuses 
his  discretion,  in  refusing  to  dissolve  an  injunction,  this 
Court  will  not  interfere,  especially  where  it  is  apparent  that 
no  particular  injury  will  acciue  to  the  defendant  by  the  de- 
lay, and  where  it  is  desirable  that  there  should  be  first  a 

'  final  hearing  upon  the  merits.     Cask  et  al.  vs.  Williams...    20 

2.  The  Supreme  Court  being  a  Court  of  review  only,  will  not 
hear,  in  support  of  a  plea,  evidence  which  was  not  before 
t)ie  Court  below.     Myrick  vs.  Vineburgk 161 

3.  When  the  Court  grants  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  evidence,  against  the  weight  of  evi- 
dence, against  Law  and  the  charge  of  the  Court,  this  Court 
will  reverse  such  judgment,  granting  the  new  trial  when- 
ever it  appear?  from  the  record  that  the  verdict  is  not  con- 
trary to  evidence,  nor  the  weight  of  evidence,  or  ^inst 
Law,  although  it  may  be  against  the  charge  of  the  Court, 
the  charge  itself  being  wrong.     Pitts  vs.  Thrower 212 

4.  When  the  bill  of  exceptions  is  ambiguous  upon  an  impor- 
tant point,  upon  which  the  case  turns,  and  no  argument  has 
been  submitted  by  counsel,  it  is  the  safer  course  to  remand 
the  cause  for  a  new  hearing.     Bonner  et  al.  vs.  Andrews. . .  287 

5.  No  grounds  taken  in  a  motion  for  a  new  trial  will  be  consid- 
eied  by  the  Supreme  Court,  unless  it  appears  from  the  bill 
of  exceptions  that  they  truly  recite  what  they  state  as  hav* 
ing  occurred  on  the  trial. 

Stone  vs.ABancro/t  d:  Chamberlain S60 

6.  When  this  Court  is  satisfied  with  the  general  result  in  an 
Equity  cause,  but  considers  that  the  decree  might  be  modi- 
fied in  a  manner  beneficial  to  all  parties  concerned,  it  wiD 
remand  the  case  for  this  special  purpose,  without  reopesm^ 
the  whole  merits  of  the  litigation. 

Scott  et  al.  vs.  Winship  et  al 8W 
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rhi'<  Goarfc  will  not  control  the  discretioa  of  the  Court  be- 
■)w  io  ooatinuing  an  injanction  after  the  coming  in  of  the 
nsvftTf  UQless  such  dUoretion  has  been  improperly  ezer- 
ised.    Kervin  vs.  Walker 906 

Vhen  the  question  submitted  to  the  Jnrjr  is  one  of  fact 
111  J,  the  Court  will  reluetantlj  disturb  their  verdict 

fardee  vs.  Williams  db  Applewhite 921 

rbcQ  it  is  difficult  to  tell  on  which  side  the  evidence  pre- 
^nderates,  the  discretion  of  the  Court  below^  granting  or 
fusing  a  new  trial,  will  not  be  disturbed. 

'Williams  V8,  Hamilton 968 

PRESCRIPTION. 

'here  the  owner  of  land  through  which  a  Road  passes 
,3  permitted  it  to  be  used  for  that  purpose,  he  keeping  up 
:ate  at  each  end  to  protect  his  plantation,  the  public  have 
\y  acquired  a  restricted  prescriptive  right ;  and  io  that 
leDt,  and  with  that  qualification,  are  entitled  to  enjoy  it. 

•frn  vs,  Betkea 896 

PRINCIPAL. 
'  Criminal  Law y  14. 

ft 

PRINCIPAL  AND  AGENT. 

len  an  agent  makes  a  contract  for  his  principal,  but  con- 
I<«  the  fact  that  he  is  an  agent,  contracting  as  if  he  were 
jcipal,  the  principal  may  at  any  time  appear  in  his  true 
racter,  and  claim  all  the  benefits  of  the  contract  from 
other  contracting  party,  so  far  as  he  can  do  so  without 
iry  to  that  other  by  the  substitution  of  himself  for  his 
it.      Woodruff  vs.  McGehee 168 

•  signature  of  a  sealed  instrument  by  an  agent,  the  prin- 
1  not  being  present,  is  not  binding  on  the  principal,  un- 
the  authority  of  the  agent  be  under  seal.  y 

e  vs.   Ware 278 

)ayment  to  an  agent  by  releasing  his  personal  debt,  is 
payment  to  the  principal.     Bostick  vs.  Hardy 936 
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PROxMlSSORY  NOTES. 

I.  WheD  a  promissory  note,  without  any  conaidention  ex- 
pressed ill  it,  is  changed  by  the  holder  by  stating  a  certain 
tract  of  land  a«  the  consideration,  the  alteration  is  a  mate> 
rial  one,  and  vitiates  the  whole  note. 

Loio  vs.  Argrove  &  Wife  et  al 129 

t.  The  fact  of  the  execution  of  a  note  has  nothing  peculiar 
aboat  it  to  save  it  from  the  operation  of  the  general  rule  in 
Equity,  that  the  answer,  when  responsive  to  the  bill,  can  be 
overcome  only  by  two  witnesses,  or  one  witness  aided  by 
corroborating  circumstances.     Ihid. 

3.  Where  a  negotiable  note  is  transferred  as  collateral  security 
after  muturity,  the  legal  title  is  vested  in  the  holder,  and  a 
set-off  against  the  payee,  is  inadmissible  as  a  defence  to  the 
action.      WUfcinson  vs.  Jeffers  <!k  Cothrans 153 

4.  The  vendor's  lien  for  the  unpaid  purchase  money  is  good 
against  the  vendee,  his  heirs  and  devbees,  executors  and 
administrators,  all  volunteers  and  purchasers  who  bad  notice 
of  the  lien  before  pacing  the  purchase  money,  and  may  be 
set  up  as  a  defence  to  a  note  given  to  the  vendee  by  a  pur- 
chuber  of  the  land,  where  the  same  has  been  transferred  as 
collateral  se^rity,  provided  the  holder  took  it  with  full 
knowledge  of  all  the  outstanding  equities  between  the  par- 
ties.     Williams  vs,  Stetoart 210 

5.  C.  gives  his  note  to  H.,  in  consideration  that  he  is  to  receiv^e 
two- thirds  of  the  prufeissional  profirs  of  the  Medical  flmi  of 
li.  &>  C.  H.  collects  one-half  instead  of  one-third  of  the 
pro&ts,  and  appropriates  it  to  his  own  use.  H.  sues  C.  upon 
the  note.  Ueii/,  That  at  Lawj  it  wus  competent  for  C.  to 
plead  as  defence  to  the  note,  the  excess  of  profits  received 
by  II.,  and  have  the  same  applied  as  a  credit  upon  the  note. 

Carter  et  al,  vs.  ChristiCj 813 


I 


PUBLIC  USE. 


1.  The  owner  of  land  ia  entitled  to  just  compensation  before 
it  can  be  taken  for  public  lise ;  if  he  see  fit  to  waive  his 
'  right  and  sue  for  the  value  of  the  property  thus  seised  and 
appropriated,  he  can  do  so. 

Mayor  db  Council  of  Rome  vs.  I'crkinSy IW 
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PURCHASER. 

1.  D.  owes  S.  a  debt  upon  his  security.  D.  gives  S.  a  mort- 
gage on  three  negroes  as  farther  security  for  the  debt.  0.^ 
igDorant  of  the  mortgage  Hen,  buys  the  three  negroes  of  D. 
at  a  full  price.  S.,  the  creditor,  with  a  knowledge  of  the 
sale,  gives  indulg'eoce  to  D.  from  year  to  year,  for  three 
years,  until  D.,  who  was  solvent  at  the  time  the  mortgage 
matured,  had  beoomo  insolvent  when  it  was  foreclosed.  8. 
attempts  to  enforce  the  lien  for  his  debt  against  the  mort- 
gaged property.  Heltl^  That  0.  is  entitled  to  be  protected  in 
his  purchase,  against  the  mortgage  lien. 

Chckley  vs.  Hall  et  al,y 83K 

iSee  Warrant!/  3. 

RAIL  ROADS. 

1.  A  Railroad  Company  is  liable  only  for  such  damages  as  re- 
sult from  its  mismanagement,  neglect,  or  the  want  of  due 
care  and  attention.  And  it  is  necessary  for  the  plaintiff  to 
show  some  act  that  will  cist  the  burden  of  proof  on  such 
Railroad  Company.  The  fact  that  a  negro  is  run  over  and 
injured  while  being  transported  by  the  Road  as  a  passenger,  • 
is  not  sufficient  for  that  purpose. 

Mitchell  vs.  Western  d:  A tlantic  Hatlroad, 22 

•  • 

2.  The  liability  of  a  Railroad  for  injuries  to  slaves  in  their 
transportation,  is  to  be  measured  by  the  law  applicable  to 
passengers,  rather  than  by  that  applicable  to  the  carriage  of 
common  goods.     Ibid. 

8.  Less  care  and  caution  is  necessary  by  the  employees  of  a 
Railroad,  when  stopping  for  wood  and  water  only,  than 
when  stopping  to  take  on  or  put  off  passengers.     Ibid. 

4.  The  fact  that  the  Superintendent  of  the  Koad  is  on  the 
train,  and  in  the  same  car  where  the  negro  injured  was 
seated,  is  not  even  a  circumstance  to  charge  the  Road  for 
injuries  received  by  the  negro  at  that  time.     Ibid. 

5.  If  the  train  stop  at  a  wood  and  water  station,  and  start  again 
in  an  unusually  short  time,  or  with  unusual  speed,  or  without 
blowing  the  signal  whistle  at  all,  or  sufficiently  long  before 
starting  to  put  persons  on  their  guard,  and  an  injury  hap- 
pens at  the  time  to  a  slave  passenger^  any  one  of  these  facts 
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will  be  sufficient  evidence  of  neglect  or  mismanagement,  to 
cbarge  the  Road  for  all  damages  received  at  the  time  bj 
such  negro.     Ibicl. 

6.  It  would  seem,  that  where  the  land  of  a  citizeii  is  taken  to 
build  a  Railroad  against  his  will,  he  should  be  paid  its  Tal- 
ne,  in  cmiiy  according  to  quality,  form,  and  location.  But  if 
the  owner  sets  up  a  claim  for  apprehended  evils  and  incon- 
veniences, the  incidental  benefits  which  he  receives  from  the 
location  of  the  Road  upon  his  property,  should  be  allowed 
by  way  of  reduction  of  the  damages  so  claimed. 

Jonetvs,  The  Wills  Valley  RaUroad  Oompavy, ^ 

7.  The  case  of  The  State  vs.  Dean,  9<A  Geo.  JRep.,  400,  and  of 
Armstronfjf  vs.  The  Oylefhorpe  Bridge  and  Turnpike  Co.j 
ISfh  Geo,  Rep.,  607,  reaffirmed.     Ibid. 

8.  Suits  brought  ogainst  a  Railroad  Company  for  a  breach  of 
contract,  prior  to  1859,  had  to  be  instituted  in  the  eoantj 
where  the  office  for  the  transaction  of  the  business  of  the 
corporation  was  kept. 

Speer  vs.  Atlanta  &  West-Point  RaUroady ^^ 

9.  The  doctrine  that  servants  of  the  same  master  cannot  have 
redress  against  the  master,  for  the  consequences  of  each 
other's  negligence  in  his  service,  being  founded  upon  the 
policy  of  making  eacli  servant  interested  in  the  good  con- 
duct of  the  rest,  cannot  apply  to  a  case  where  the  respec- 
tive situations  of  the  servants  allow  no  opportunity  for  the 
exertion  of  a  mutual  influence  upon  each  other's  carefnloees. 
Cooper  vs.  MullinSy I'W 

RECEIPTS. 

1.  A  paper  which  merely  acknowledges  the  reception  by  one 
person  of  a  promissory  note  from  another,  is  not  a  contract, 
and  does  not  exclude  parol  evidence  showing  the  contract 
under  which  the  note  passed  from  the  one  to  the  other. 
King  vs.  Mitchell, IW 

RECOUPMENT. 

1.  Where  the  plaintiff  sues  in  the  common  Counts,  it  is  com- 
petent for  the  defendant  to  plead  and  prove  that  ibere  was 
a  special  contract,  and  that  bv  the  breach  thereof  the  plain- 
tiff has  damnified  the  defendant  in  an  amount  more  than 
ihe  plaintiff  claims.     Grimes  vs.  Reese  dh  Linton. ^ 
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Where  the  same  contract  lajt  ttiutiial  daties  aod  obligations 
>n  the  two  parties,  and  one  seeks  a  remedy  for  a  breach  of 
iuty  by  the  second,  the  other  may  meet  the  demand  by  a 
.laim  for  a  breach  of  duty  against  the  first.     Ibid, 

Where  a  plaintiff  sues  upon  one  part  of  a  contract  consist- 
ni^  of  mutoal  stipulations  made  at  the  same  time,  and  relat- 
ng  to  the  same  sabjeot-matter,  the  defendant  may  recoup 
lis  damages  arising  from  a  breach  of  another  part  in  his 
avor  by  the  plaintiff;  and  thus,  whether  the  different  parts 
:re  contained  in  one  instrument  or  several,  and  though  one 
art  be  in  writing  and  the  other  in  parol :  Aliter,  where 
he  contract  for  the  breach  of  which  damages  is  claimed  by 
he  defendant,  is  entirely  distinct  and  independent  of  the 
rip  on  which  the  plaintiff  sues.     Mellvs,  Mooney^ 418 

The  doctrine  of  r€coupment\R  but  an  improvement  upon  the 
I J  doctrine  of  failure  of  consideration.  It  looks  through 
he  whole  contract,  treating  it  as  an  entirety,  and  regarding 
he  things  done  and  stipulated  to  be  dono  on  each  side,  as 
he  consideration  for  the  things  done  and  stipulated  to  be 
one  on  the  other;  and  when  a  plaintiff  seeks  redress  for 
he  breach  of  the  stipulations  in  his  favor,  it  mms  up  the 
rievances  on  each  side,  strikes  a  balance,  and  gives  him  a 
lidgment  for  only  such  difference  as  may  be  found  in  his  fa- 
or.     Luf  barrow  V9,  Henaenony ..*. 482 

)V  /'  Contracts  7. 

HENT. 

L.  owns  land  that  is  in  the  occupancy  of  B.,  the  Law  will 
nply  a  liability  on  the  part  of  B.  to  pay  rent  for  the  land; 
tit  no  such  presumption  can  arise  where  B.  expressly  dis- 
aims  holding  possession  under  A. 
'  I  rkson  ds  Brothers  v$.  Mowry^ 148 

BIOT. 

L  riot  cannot  be  committed  without  at  least  two  persons 

^ ting  in  execution  of  a  common  intent. 

'rhice  d:  Stafford  vs.  The  State 27 

ROADS. 

.  judgment  ordering  a  road  to  be  opened,  rendered  on  the 

port  of  reviewers  who  are  not  sworn,  is  erroneous. 

Vifh  vs.  Justices  of  InferioT  Court 728 


^:^ 


Prescription. 


•  * 
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SECONDARY  EVIDENCE. 
See  Evidence  17. 

a 

SEPARATE  ESTiWE. 

See  Husband  &  Wife  2, 

SET-OFF. 

1.  When  the  defendant  pleads  and  proves  a  negotiable  promis- 
sory note  of  the  plaintiff's  as  a  set-off,  the  legal  presnmp- 
tion  is,  that  the  defendant  was  the  legal  owner  of  snch  note 

*  at  the  oommenoement  of  the  suit;  and  to  avoid  such  set-off, 
it  is  necessary  for  the  plaintiff  to  show  affirmatively  that  he 
was  not,  in  fact,  the  legal  holder  at  that  time.  It  is  not 
sufficient  to  show  that  the  defendant  had  previously  trans- 
ferred such  note  to  third  persons.     May  vs.  Dorsett, 116 

iS.  Where  a  negotiable  note  is  transferred  as  collatteral  secuTity 
after  maturity,  a  set-off  against  the  payee  is  not  admissible 
as  a  defence  in  an  action  in  favor  of  the  holder  of  the  note. 

•    Wilkinson  V8,  Jeffers  dh  Coihrans 153 

3.  Unliquidated 'damages  cannot  be  pleaded  as  a  set-off. 

Grimes  vs.  Reese  dc  Linton, SW 

SHERIFFS. 

1.  If  a  Sheriff  collect  money  on  an^ezeention,  and  pat  it  in  a 
trunk  under  his  bed,  and  it  is  stolen  while  he  is  asleep,  he 
is  liable  to  account  to  the  phiintiff  in  fi.  fa,  for  the  loss. 
Otlmore  vs.  MoorCf C28 

2.  When  the  Sheriff  alleges  as  an  excuse  for  not  making  the 
money  on  executions  placed  in  his  hands  for  collection,  that 
the  defendants  notified  him  of  their  intention  to  file  a  bill 
to  enjoin  the  executions,  and  he  thought  the  bill  would  be 
sanctioned — such  showing  is  not  a  good  excuse.  The  Sher- 
iff is  in  contempt,  and  the  Rule  is  properly  made  abflolate 
against  him.     Dawson  et  aL  vs.  Merchants'  &  Planter^  Bank  664 

.3.  If  a  Sheriff  permit  a  negro,  he  has  in  possession  under  le^y, 
to  go  at  large,  and  such  negro  escapes,  the  Sheriff  eanoot 
reimburse  himself  for  the  costs  and  expenses  of  reoapttoo 
out  of  the  sale.     GUI  vs.  WHkinson, _  760 
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4.  A  Sheriff  holding  several  fi,  fan.  against  the  same  defend- 
ant, 18  not  ezcQsed  by  a  claim  interposed  against  one  of 
them,  from  proceeding  with  the  rest. 

Bixnon  vs.  McCrary^ 878 

Set  Action  7. 

SHERIFFS  SALE. 

1.  When  land  is  leyied  on  by  the  Sheriff  under  executions 
that  are  subsisting  liens  and  unpaid  liens  against  the  land, 
and  is  fairly  and  legally  sold,  and  bid  off  by  three  persons 
jointly,  such  sale  is  not  affected  by  the  previous  fraudulent 
conduct  of  one  of  them  in  obtaining  a  note  against  a  debtor, 
suing  out  attachment  and  levying  the  same  on  the  land,  e.^- 
pecially  when  the  land  is  not  sold  under  such  attachment, 
nor  by  the  procurement  or  contrivance  of  the  one  of  the 
purchasers  who  sued  out  the  fraudulent  attachment.  * 

Buckncr  vs.   Chambliss 652 

2.  When  three  persons  buy  land  on  joint  account  at  Sherrff's 
sale,  their  agreement  to  do  so,  and  not  to  bid  against  each 
other,  does  not  vitiate  the  sale.     Ihid. 

8.  When  land  is  fairly  sold  by  the  Sheriff,  under  subsisting 
executions,  and  the  purchasers  at  the  sale  pay  up  all  of  the 
liens,  or  all  that  the  Sheriff  requires,  and  give  their  note  • 
to  the  Sheriff  for  the  balance,  and  the  Sheriff  executes  a 
deed  to  the  premises,  the  non-payment  of  the  balance  of 
the  bid  will  not  vacate  the  title.  The  Sheriff  takes  the  note 
at  his  peril.     Ibid. 

SHOOTING  AT  ANOTHER.   . 

Set   Criminal  LaWf  11. 

SERVICE. 

1.  The  Sheriff  made  the  following  return  upon  the  declara- 
tion :  '*  Served  a  copy  of  the  within  writ  by  leaving  the 
same  at  the  most  notorious  place  of  abode  of  Walter  T.  Col- 
quitt, the  President  of  the  Water  Lot  Company.''  Heltlf 
That  it  was  a  good  service  upon  the  Company. 

Water  Lot  Company  vs.  Bank  of  Brunswick 685 
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SLAVES. 

1.  A  slave  cannot  acquire  freedom  in  Geoigia  by  lapse  of  time. 
Hammond  vs,  Candler 27§ 

See  Action  2  /  Evidence  11 ;  Manumission  of  Slaves;  Bail- 
roads  2. 

SPECIFIC  PERFORMANCE. 
Sec  Equity  6,  8. 

STEAMBOATS. 
See  Lien*  2  to  20. 

SURETIES. 

It  If  a  plaintiff  in  a  Ji,  fa,  take  a  new  note  for  his  judgment 
debt,  witb  seouritj,  undertaking  to  deliver  the  original  ex6> 
cution  to  the  securities  for  their  indemnitji  and  fail  to  do 
it,  and  who,  in  eonsequence  thereof,  lose  the  money,  they 
are  entitled  to  their  discharge.     Jcneset  al,  vs,  Kerr  is  Hope   93 

2.  Whenever  the  holder  of  a  promissory  note,  signed  by  a 
principal  and  surety,  extends  the  time  of  payment  to  the 
principal,  without  the  concurrence  of  the  surety,  for  the 

A  purpose  of  avoiding  a  defence  to  the  note  which  is  claimed 
by  the  principal,  the  surety  is  discharged  from  all  liability 
on  the  note       Worthan  vs,  Brewster : 112 

« 

3.  The  surety  is  not  discharged  by  any  such  indulgence  of  the 
principal  as  is  not  granted  for  a  valuable  consideration. 
Goodwyn  vs,  Hightower '.. ....•  249 

4.  A  surety  is  not  a  competent  witness  agains  this  co-sure^  oo 

an  issue  of  non  est  factum,     Rotce  vs.   Ware 27^ 

5.  If  the  payee  of  a  note,  to  induce  one  to  become  a  security 
thereon,  represents  that  he  has  in  his  hands  funds  belongs 
ing  to  the  principal,  which  shall  be  applied  as  a  ereditapoa 
the  note,  the  security  mav  give  parol  evidence  of  the  payee's 
promise ;  and  if  estabUsned  by  the  proof,  he  is  entitled  ft9 
the  benefit  of  said  assurance.     MatUiewson  et  al.  vs.  JmeSf,*  306 

6.  The  appearance  of  a  principal  in  a  ca.  sa,  bond  at  the  Tenn 
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^fhen  he  is  bound  to  appear,  is  a  discharge  of  his  sureties 

Ikll  et  al.  vs.  Rawaon  ettd 712 

\fter  a  defendant  in  ca,  sa.  has  given  bond,  his  rearrest  an- 
itr  the  ca.  m.  at  the  instance  of  the  plaintiff,  is  a  discharge 
)i  the  sureties.     Ihid. 

TAVERN  AND  RETAIL  LICENSE. 

The  Act  of  1809,  "  to  regulate  the  rates  of  Tavern  Li- 
■cnses  in  this  State,  has  relation  only  to  the  prices  of  lioen- 
cs,  and  leaves  the  power  of  granting  licenses  just  where  it 
I  ad  before  been  placed,  or  might  thereafter  be  placed,  by 
-aw.     Sander 8  vs.  The  Town  Commvtstonersqf  BiUler 617 

riie  Courts  will  not  infer  that  the  Legislature  intends  to 
uthorize  a  local  departure  from  a  general  policy  of  the 
it  ate,  unless  the  local  exception  is  expressed  in  specific 
I  Tins.     Ibid, 

TAXES. 

he  Legislature  thas  the  power  to  create  corporations  for  the 
r>vernment  of  oowns,  and  to  enlarge  or  diminish  their  pow- 
r.M  from  time  ta  time,  at  its  discretion ;  it  may  anthorize  the 
■  position  of  t  xes  to  construct  a  railroad,  beginning  at  the 
ty  and  extending  into  the  interior — either  into* the  interior 

(.Teorgia  or  an  adjacent  State. 

Legislature,  in  1858,  passed  an  Act  to  make  valid  and 
iiding  the  subscriptions  theretofore  made  by  the  Mayor 
ui  Council  of  the  City  of  Columbus  to  the  stock  of  the 
obile  &  Girard  Railroad  Company,  and  to  the  stock  of  the 
ontgomerv  &  West-Point  Railroad  Companv ;  and  to  mak^ 
!id  and  binding  the  bonds  issued  by  the  Mayor  and 
'DHcil  to  said  Company  in  payment  of  the  same;  and  to 
'dare  and  make  valid  the  ordinances  theretofore  passed 
'  said  Mayor  and  Council,  authorising  the  collection  of 
xes  for  the  payment  of  interest  accruing  on  said  bonds; 
(1  to  authorize  the  Mayor  and  Council  of  said  city  to  levy 
(1  collect  a  tax  annually,  for  the  purpose  of  paying  the 
incipal  and  interest  of  said  bonds;  and  to  authorize  the 
Election  of  taxes  for  the  paynoent  of  the  principal  and  in- 
est  of  all  legal  contracts  which  have  been,  or  may  there- 
cr  be.  made  by  said  corporation.  JSeldj 
J  at  said  legislative  act  gave  validity  to  the  previous  pro- 
edinge  of  the  city  and  its  agents,  whether  they  were  oth- 
viae  T«lid  or  not. 
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2.  That  such  act  was  not  inoperative  as  being  retroactive,  un- 
just, or  uuoonstitutioaal. 

ff.  That  the  city  was  thereby  empowered  to  levy  and  collect 
the  taxes  which  they  are  now  seeking  to  enforce. 
Ba^s  vs.  Mayor  dc  Ooancil  of  Columbus^ 845 

.  TENDER. 

1.  If  a  defendant  pleads  a  tedder,  and  the  Jury  find  a  larger 
sum  due,  the  amount  of  money  paid  into  the  Clerk's  office 
by  the  defendant,  and  which  he  admitted  to  be  due,  may 
bo  ordered  to  be  credited  upon  the  judgment. 
Bennett  vs.  Odum 940 


TITLE. 

1.  When  the  trustees  of  a  /erne-covert  have  acquired  a  statu- 
tory title  to  slaves,  as  against  the  husband,  can  that  title  be 
defeated  by  a  sale  of  the  property  to  a  third  person  by  the 
husband,  the  purchaser  having  no  notice  of  the  plaintiff's 
title?     Bonner  e.t  al.  vs.  'Andrews 287 

2.  A  party  having  two  titles'  to  property,  may  disclaim  one  and 
rely  on  the  other,  and  afler  such  election  made,  the  admis> 
siods  of  his  .privies  in  the  disclaimed  title  arc  not  evidence 


against  him.     Oliver  et  al.  vs.  Persons. 


^1 


3.  When  a  person  bargains  land  in  this  State,  giving  a  bond 
for  title,  and  dies  in  another  State  as  a  citizen  thereof,  his 
administrator  appointed  in  that  State  oan  maintain  suit  for 
the  purchase  money  in  this  State,  and  can  make  a  valid  deed 

to  the  vendee.     Carter  vs.  Davis 650 

4.  E.  D.,  a  feme  covert,  who  was  entitled  to  a  life-estate  in  cer- 
tain negroes,  the  remainder  to  her  childrpu  at  her  death, 
filed  a  bill  against  the  trustee  for  account  of  hire  and  profits, 
and  for  his  removal  and  the  appointment  of  a  new  trustee, 
in  which  a  decree  was  rendered.  Four  years  aflerwards, 
the  Court  in  which  the  decree  was  rendered,  on  the  motion 
of  the  solicitors  for  E.  D.,  in  that  proceeding,  passed  an 
order  to  amend  that  decree,  so  far  as  to  direct  the  Sheriff 
to  sell  one  of  the  trust  negroes  for  payment  of  fees  for  ser- 
vices in  that  suit.  Upon  suit  brought  by  the  children  of 
E.  D.,  after  her  death,  against  one  holding  under  jk  sak 
made  in  pursuance  of  that  order.  Held,  That  auoh  order 
80  passed  was  void  as  against  the  plaintiffs,  they  not  being 
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parties  to  the  same,  having  no  notice  thereof,  and  not  rep- 
resented either  on  the  hearing  when  the  order  was  pass>ed, 
or  the  original  hill  to  which  it  was  ameridatory. 

Womack  et  al,  vs.  White  et  al 696 

o.  That  the  purchaser  at  such  sale  got  no  title  thereby  as 
against  these  plaintiffs,  and  those  holding  under  them  are 
in  no  better  situation,  whether  they  bought^ith  or  without 
notice.     Ibid,  ™ 

G.  If  one  who  claiins  title  to  property  be  present  when  another 
makes  a  voluntary  conveyance  to  third  persons  and  docs  not 
object  to  the  making  of  such  deed,  it  is  a  circumstance  to 
show  that  such  person  had  no  title  to  the  property  conveyed, 
but  recognized  the  title  to  be  in  the  donor. 

Cain  vs,  Busht/  et  al 714 

7.  Although  a  party  impliedly  admit  title  to  be  in  another,  he 
may,  notwithstanding,  show  that  he  had  the  title  ]  and  if 
he  does^  satisfactorily,  his  title  will  be  protected  against  such 
admission.     Ibid, 

TRESPASS. 

1.  Loose  stock  are  not  tresspassers  on  unenclosed  lands  in  this 
State.     Macon  &  Western  Ji,  R,  Co.  vs.  Lester 911 


TROVER. 


»  # 


1.  Trover  is  an  action  for  damages  done  to  the  right  of  pos- 
session, and  the  amount  of  the  damages  depending  there- 
fore upon  the  extent  of  the  right,  it  is  competent  for  the 
defeudant  to  reduce  the  damages  by  showing  the  quantity 

of  the  plaintiff's  interest.  ^  Bvjelow  vs.  Young 121 

2.  The  purchase  of  negroes  belonging  to  the  estate  of  a  de- 
ceased person,  from  any  body  whatever,  before  administra- 
tion is  taken  on  the  estate,  amounts  to  a  conversion  by  the 
purchaser,  and  authorizes  the  administrator,  when  one  is 
afterwards  appointed  to  recover  of  the  purchaser,  not  only 
the  negroes,  but  their  hire  from  the  time  of  the  purchase. 

Davis  vs.  Davis 296 

3.  A  plaintiff  in  Trover  cannot  enforce  a  judgment  for  the 
value  of  a  slave  which  he  hud  in  his  possession  at  the  time 
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of  the  recovery,  nor  for  his  hire  daring  the  time  that  he 
held  said  slaiye  previously.     In  such  a  case,  Equity  would 
interpose  and  restrain  the  proceeding. 
Walden  vs,  McDonald 542 

4.  When  a  Jury  decides  that  a  plaintiff  in  trover  is  entitled  to 
recover^  it  is  proper  that  their  verdict  should  be  for  that 
which  both  partieifin  open  Court  have  acknowledged  to  be 
an  agreed  substit*  e  for  the  property,  instead  of  for  the 
property,  itself. 

Herring  etal,  vs.  Rogers  et  al 615 

5.  In  an  action  for  recovery  of  negroes  under  the  Act  of  De- 
cember 27th,  1847,  the  Jury  returned  a  verdict  for  the  spe- 
cific property  sued  for.     Held,  That  "the  verdict  in  that 

•    form  of  action  was  a  proper  finding.     Spence  vs.  Holman...  616 

TRUSTS  AND  TRUSTEES. 

1.  Where  one  person  agrees,  as  agent,  to  buy  land  for  another 
as  his  principal,  and  does  buy  it,  but  takes  the  title  in  hb 
own  name,  this  title  in  his  hands  stands  affected  with  a  re- 
sulting trust  for  the  benefit  of  the  principal  by  operation  of 
Law,  and  the  case  is  not  within  the  Statute  of  Frauds,  re- 
sulting trusts  being  expressly  excepted  from  the  operation 
of  the  Statute.     Chastaia  vs.  Smith  et  al. 96 

2!  In  a  deed  of  marriage  settlement  occurs  this  clause,  ''That 
should  said  trust  at  any  time  become  vacant  by  death  or 
resignation  of  said  party  of  the  second  part,  (the  trustee,) 
or  any  of  his  successors,  the  said  Isabella  M.,  (the  wife)  by 
writing  under  her  hand  and  seal,  may  appoint  any  other  per- 
son, or  persons,  trustee  in  place  of  said  party  of  the  second 
part."  In  another  part  of  said  deed  there  was  this  clause, 
that  the  trust  property  should  be  hetd  by  the  trustee  for  the 
sole  use  of  the  wife,  *'  separate  from  and  wholly  free  of  the 
control  of  her  said  intended  husband,  or  any  future  hus- 
band, and  not  liable  for  any  debt  or  contract  of  either." 
The  trustee  named  resigned,  and  the  wife  appointed  one 
Mc  Bride,  who  also  resigned.  The  wife  then  in  writing,  un- 
der seal,  appointed  her  husband  as  her  trustee  in  lieu  of 
MoBride."     Held, 

1.  That  the  deed  did  not  exclude  the  wife  from  appointing  the 
husband  as  trustee. 

2.  That  the  husband  was  not  excluded  by  Law  from  receiving 
the  appointment  from  the  wife. 


INDEX.  1057 


That  the  ftppotDtment  of  the  huaband  io  lieu  of  MoBride, 

Dstead  and  in  place  of  Garrin  did  not  defeat  the  appoint* 

uent. 

rbat  the  appointment  was  good  and.  vested  the  legal  title 

•f  the  trust  propertj  in  the  trustee  so  appointed. 

Tiered^  vs.  Vrqaharty 447 

A' here  rents,  issues  and  profits,  arising  from  trust  property, 
lave  come  into  the  hands  of  the  trustee,  during  the  life- 
ime  of  the  cestui  que  trusty  and  were  uDsccouoted  for  at  the 
ime  of  his  death,  his  administrator  is  entitled  to  demand  . 
n  account  and  settlement  of  the  trustee.     Brawn  vs,  Ricks  777 

»Vhere  the  purchase  is  made  by  a  Trustee  on  his  own  ao- 
ount  of  the  estate  of  the  cestui  que  trusty  although  sold  at 
ublic  auction,  it  is  the  option  of  the  cestui  que  trust  to  set 
side  the  sale,  whether  bona  fide  made  or  not :  Provided, 
be  heirs  make  their  election  within  a  reasonable  time. 
^liine  vs.  Redtoine  <k  Wife, 780 

^.  conveys  land  to  B.,  his  brother>in-Uw,  in  trust  for  the 
parate  use  of  his  wife  and  children.  B.  and  his  family 
love  ofif,  leaving  A.  to  manage  the  property,  who,  instead  . 
f  renting  it  out,  cultivates  it  himself,  accounting  to  the 
v/ui  que  trust  annuallv  for  the  rent.  The  land  is  sold  un- 
cr  a  small  fi.  fa.  against  B.  for  a  sum  less  than  one  year's 
alue,  and  bid  off  to  A.  to  whom  the  title  is  made.  Held, 
bat  occupying  the  fiduciary  relation  which  he  did,  and 
Living  full  knowledge  of  the  title,  he  cannot  hold  the  land, 
lit  will  be  compelled  to  re-convey  to  the  cestui  que  trust, 
pen  being  refunded  the  purchase  money  paid  at  Sheriff's 
lie,  and  paid  his  commissions  for  the  management  of  the 
'operty.     Renew  vs.  Butler, 954 

VENUE. 

f'e  Railroad*  8. 

VERDICT. 

case  in  which  it  was  adjudged  that  the  verdict  was  sup- 
>rted  by  the  evidence.      Ware  vs.  Craven, 85 

pen  an  issue  whether  the  surety  had  been  discharged 
jtn  liability  on  a  promissory  note  by  the  act  of  the  holder, 
c  Jury  returned  the  following  verdict :    ^<  We,  the  Jury, 


1058  INDEX. 


find  for  the  plaintiff  sixty  dollars  with  interest  and  costs  ot      \ 
suit — releasing  the  secarity."     Held,  That  the  verdict  was 
not  void  for  uncertainty  or  irregularity. 
Worthiin  vg,  Brewster, 11: 

8.  A  case  in  which  it  is  decided  that  the  verdict  is  in  accord- 
ance with  the  evidence.     Burch  vs.  Ward, , 14(i 

4.  A  verdict  will  not  be  set  aside  as  contrary  to  evidencCi  be- 
cause it  may  conflict  with  the  conclusions  of  a  witness  who 
drew  his  conclusions  from  the  interchange  of  signs  between 
himself  and  another  person,  and  who  testifies  under  a  strong 
motive  to.support  those  conclusions.      Cooper  vs.  MuUms...  14t> 


• 


5.  A  verdict  contrary  to  evidence  must  be  set  aside. 

Spicer  vs.    Yopp  et  aL, 28^- 

6.  A  verdict  of  a  Jury,  supported  by  the  evidence  and  Law, 
will  not  be  set  aside,  especially  when  no  error  of  the  Court 

is  complained  of.     Claytonvs.  Brown, 490 

7.  A  case  where  the  verdict  was  held  to  be  supported  by  the 
evidence.      Webb  vs,  Fleming^ 80^ 

8.  A  case  in  which  it  was  decided  that  the  verdict  was  sup- 
ported by  the  evidence. 

Stone  vs.  Bancroft  tfe  Chamberlain, 860 


« 


9.  A  verdict  cannot  be  impeached  by  a  juror  who  rendered  it 
McElven  vs.  The  State, m 

10.  A  verdict  will  not  be  set  aside  where,  in  a  conflict  of  evi- 
dence, the  weight  of  it  is  with  the  verdict. 

Macon  dh  Western  Railroad  Company  vs.  Lester, 911 

11.  Where  the  question  is  one  of  fact  only,  turning  upon  the 
credit  of  the  witnesses,  and  there  is  ample  testimony  to  sup- 
port the  verdict,  it  will  not  be  d Lb turbed— especially  where 
nmteriul  evidence,  in  the  power  of  the  defendant,  has  not 
been  produced.     Bennet  vs.  Odum, 94i' 

12.  A  verdict  will  not  be  set  aside  as  being  against  the  evi- 
dence, when  the  evidence  is  decidedly  conflicting. 

Water  Lot  Company  vs.  Jones, 944 

Ste  Ejectment  Q. 
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WAKRANTY. 

In  a  Buit  for  the  price  of  a  negro  sold  and  warranted  to  be 
H:«uud,  if  tbe  proof  shows  that  there  was  unsoundness  at 
the  time  of  the  sale,  the  verdict  must  make  some  deduction 
irom  the  agreed  price,  whether  tbe  negro  in  the  unsound 
^late  was  worth  more  than  the  agreed  price  or  not. 
J/unk'  vs,  Stovally  Dunn  d:  Co,, , 418 

The  proper  measure  of  damage  in  such  a  case,  is  the  differ- 
erice  between  the  value  of  tbe  property,  if  sound,  a^  it  was 
warranted  to  be,  and  its  value  unsound,  as  it  actually  was  at 
the  time  of  the  sale-^the  agreed  price  being  taken  as  the 
>taDdard  of  sound  value,  and  the  unsound  value  being  pro* 
[>ortioDed  to  it.     Jbid. 


If  one,  as  agent  for  apother,  sell  and  warrant  a  negro  as  . 
ouDd,  and  afterwards  bring  suit  on  the  note  given  for  the 
legro  against  the  rurchaser  in  his  own  name,  he  cannot  be 
lh  innocent  purchaser  of  the  note,  without  notice  of  the 
consideration,  and  if  the  negro  be  unsound  at  the  tim^,  and 
ilterwards  die  of  such  unsoundness,  that  is  a  good  defence 
0  that  suit     RiUherford  vs,  Newson, 728 

There  can  be  no  deduction  from  the  agreed  price  of  a  ne- 
-ro  on  account  of  unsoundness,  when  the  negro  was  sold      • 
rithout  either  a  warranty  or  representation  of  soundness. 
Ill '.rkinn  vs,  King^ 909 

WILLS. 

\'hen  a  Will  is  prepared  by  one  who  takes  a  large  benefit 
ndcr  it,  it  cannot  be  set  up  without  strong  proof  that  the 
^tator  understood  its  provisions  and  assented  to  them. 
'^'li'r  et  al.  vs.  Adair^ * 102 

.  Will  cannot  be  reformed^by  making  additions  to  it;  be- 

I'ise  the  whole  Will  must  be  in  writing  ah  origine, 

>  '-'l/f's  et  aL  vs.  Jenkins, 167 

\i  e  ordinary  popular  and  legal  sense  of  the  word  "  chil- 
'*'u;'  embraces  only  the  first  generation  of  ofibpring;  and 
r  it  to  be  extended  further,  there  must  either  be  some- 

ij^  in  the  oontext  showing  that  a  larger  signification  is 
*  tended,  or  the  person  using  it  must  know  that  there  neith- 

then   is,  nor  can  afterwards  be,  any  person  to  whom  the 
nu  can  be  applied  in  its  appropriate  sense.     Ibid, 
68 
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4.  When  a  Will  has  been  revoked  by  a  aubsequent  Will,  the 
revocation  of  the  latter  doea  not  jper  ge  revive  the  former, 
nor  can  it  be  revived  except  by  re-pablicati<»i  in  irriting, 
atteated  by  three  witnesaea,  or  by  oodieil  duly  executed. 
Harwell  va.  Lively  et  al., .^ » 315 

5.  Notice  to  the  hnaband  of  an  application  to  prove  a  Will  in 
Bolemn  form,  when  the  wife  ia  next  of  kin  to  deceaaed,  is 
not  notice  to  her,  ao  aa  to  conclnde  her  in  a  anbaeqnent  ap- 
plication to  caveat  the  Will.     Stone  et  al.  vs.  Gretn  et  al.,.  340 

6.  A  teatator'a  acknowledgement  of  hia  aignatnre  in  the  prea- 
enee  of  the  anbacribing  witnesaea  ia  anfficient,  without  the 
aigning  being  done  in  their  preaenoe.     WM  vf,  F4emmgy. 

• 

7.  It  18  not  neceaaary  that  the  subtfcribing  witnesaea  ahonld 
aign  in  the  preaence  of  each  other;  it  is  auffioient  if  each 
aigns  in  the  preaence  of  the  teatator.    Ibid, 

8.  An  attempt  to  manumit  a  slave,  avoida  only  that  part  of 
the  Will  which  relates  to  that  object.     Ibid, 

WITNESSES. 

1.  A  husband  is  not  a  competent  witness  to  testify  in  respect 
to  the  separate  estate  of  his  wife,  who  is  a  direct  beneficiary 
of  the  action,  although  not  a  party  to  the  record. 

Cobb  vs.  JSdmondsony ^• 

2.  One  who  is  a  bank-officer,  engaged  in  banking,  and  a  judge 
of  counterfeit  money,  is  competent  to  give  his  opinion  as  to 
the  spuriousness  of  a  bank  bill,  especiallv  when  he  gives 
the  facta  on  which  such  opinion  is  founded. 

Mat/  v$,  Borsett, H^ 

8.  In  a  auit  against  co-auretiea,  upon  an  issue  of  non  est  /actum 
aa  to  one  of  them,  the  others  are  not  competent  witnesses 
against  him.     Rowe  vs.  Warty -'^ 

4.  A  witness  cannot  expresa  his  opinion  upon  facts  stated  by 
another  witness,  unless  he  is  an  expert. 

ffook  vs.  Stovall,  Dunn  d:  Co.^\ ^H 

5.  A  witness  ia  incompetent  on  the  score  of  interest,  either 
where  he  will  be  gainer  or  loser  by  the  event  of  the  auit, 

or  where  the  record  can  be  used  in  hia  &vor  in  another  ^  i 
case,  to  which  he  is  a  party.    Mohjntaux  vi.  Collier^ <^3j 
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A  witness  testifying  ore  tentu,  mty  be  oontradioted,  and  thus 
diseredited  by  his  depositions  prenonsly  taken  in  the  same 
case,  or  in  a  different  ease  involving  the  same  issues.    Ihid. 

A  bond  of  indemnity  to  protect  a  witness  against  all  lia- 
bility, will  not  restore  him  to  oompetency  where  he  is  dis- 
qualified 00  the  ground  of  intext|t.    Ibid, 

Where  one  dies  intestate,  leaving  his  wife  and  daughter  as 
sole  distributees  of  his  estate,  the  husband  of  the  widow  is 
a  competent  witness  in  a  suit  at  the  instance  of  the  daughter 
against  the  administrator.     Shine  v$.  Redwtne  <S:  Wifty 780 

The  attorney  of  a  non-resident  plaintiff  is  an  incompetent 
witness  for  his  client     RobiuMon  el  ah  vs,  T<nons,  Gov,, 818 

>.  The  credit  of  a  female  witness  may  be  impeached  byproT- 
iog  her  to  be  a  common  prostitute;  butknot  by  showing  a 
single  act  of  bastardy — especially  at  a  period  sufficiently 
remote  as  to  have  been  repented  of  by  her,  and  forgiven  by 
the  community.      Weaiheri  vs.  Barkadalef 888 

.  Where  the  pqrty  to  the  case  is  the  only  witneis,  and  his 
testimony  malces  out  the  case  of  his  adversary,  and  then 
states  matter  in  rebuttal  or  ayoidance,  it  is  competent  for 
the  Jury,  under  the  Act  of  1857,  to  credit  the  first  state^ 
luent  against  the  party,  and  disregard  that  in  his  favor. 
Hardee  vs.  Williams  &  Applewhite^ 921 

.  A  party  on  the  record  who,  at  the  trial,  has  no  interest  in 

the  event  of  the  suit,  may  be  examined  as  a  witness. 

Rohert  vs,  Bo^nton^ 939 

WRIT  OF  ERROR. 
See  Bili  of  Exceptions  3. 


